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Entered  according  to  Act  of  Congress  in  the  year  1898^ 

Bt  BANCROFT-WHITNEY  COMPANY, 

Ib  the  Oiiice  of  the  Librarian  of  Congress,  at  WashingtoAi 


Bam  Frahctboo: 

Fann-RoLLiNa  ELBCTaoTTPB  CovPAaV* 

TrrOORAFUKBS  AMD  STCBKOTTrXBa 


AMERICAN  STATE  REPORTS. 


VOL.   XLIII. 


SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

FAGB. 

Arkansas  Reports Vol.  69.  17-65 

California  Reports      .....  Vol.  104,  66-164 

Houston's  Delaware  Reports  .    .  Vol.  9.  165-171 

Florida  Reports Vol.34.  172-232 

Illinois  Reports       Vol.  152.  233-295 

Indiana  Reports Vol.  136.  296-348 

Iowa  Reports Vol.  87.  349-423 

Michigan  Reports Vol.  100.  424-471 

Minnesota  Reports Vol.  55.  472-540 

Missouri  Reports Vol.  122.  647-603 

IMoNTANA  Reports    ......  Vol.  14.  604-663 

Nebraska  Reports   ......  Vol.  41.  664-724 

New  York  Reports Vol.  144.  72.5-779 

Pennsylvania  State  Reports   .    .  Vol.  163.  760-826 

Washington  Reports Vol.  9.  827-874 

Wisconsin  Reports VoL  88.  876-937 


SCHEDULE 


BHOWmO  IN  WHAT  VOLUMES  OF  THIS   SERIES  THB  0ASB8 

RBPOBTKD  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


WtaU  nporti  an  la  parenfheM*,  Mid  the  nnmben  of  tbti  leriM  la  b<M-faetfl  flfina 

Alabama.  -(83)  8;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90^ 

91)  24;  (92)  86;  (93)  80;  (94)  88;  (95)  86;  (96.  97)  88;  (98)  89;  (99) 

42. 
Akkansas.  —  (48)  8;   (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  28;  (64)  86; 

(55)  29;  (56)  35;  (57)  88;  (58)  41;  (59)  48. 
OALmmNiA.  — (72)  1;  (73)  2;  (74)  6;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87.  88)  22; 

(89)  23;  (90.  91)  25;  (92.  93)  27;  (94)  28;  (95)  29;  (96)  81;  (97)  88; 

(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (104)  48. 
OOLOBADO.  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  20;  (15)  22;  (16)  26; 

(17)  31;  (18)  36;  (19)  41. 
CoKHKOTicirr.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  26; 

(61)  29;  (62)  36;  (63)  38;  (64)  42. 
DiLAWARK.  —  (5  Houat.)  1;  (6  Houst.)  22;  (7  Honst.)  40;  (9  Honst.)  4a 
Florida.  —(22)  1;  (23)  11;  (24)  12;  (25.  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  82;  (31)  34;  (32)  37;  (33)  39;  (34)  43. 
OaoBGiA.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80.  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  36. 
Idaho.  —  (2)  36. 
Ilumois.— (121)  2;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  0;  (127)  11 

(128)   16;    (129)   16;    (130)   17;    (131)   19;    (132)   22;    (133,    134)   28 

(135)  25;   (136)  29;    (137)  31;   (138,  139)  32;   (140.  141)  88;  (142)  34 

(143.   144,  145)  36;  (146,  147)  37;  (148)  89;  (149.  150)  41;  (151)  42 

(152)  48. 
IVDIANA.— (112)  2;  (113)  8;  (114)6;  (116)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;  (129)  28;  (130)  SO;  (131)  31;  (132)  82;  (133)  86;  (134)  89; 

(135)  41;  (136)  43. 
Iowa.  —  (72)  2;  (73)  6;  (74)  7;  (76)  9;  (76, 77)  14;  (78)  16;  (79)  18;  (80)  80; 

(81)  25;  (82)  81;  (83)  32;  (84)  35;  (85)  39:  (80)  41;  (87)  4a 
Kansas.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42. 
KxNTUCKY.  —(83,  84)  4;   (85)  7;   (86)  9;  (87)  12;  (88)  21;  (89)  26;  (90)  89 

(91)  34;  (92)  36;  (93)  40;  (94)  42. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  L*. 

Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.);  88;  (46  La.  Ann.)  4a 


S  Schedule. 

MAnrm  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  83;  (84)  SO;  (85)  86;  (86)  4t 
Mabtlahd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

88;  (75)  38;  (76)  35;  (77)  39. 
ItiaaACHUSMTS.— (145)1;  (146)  4;  (147)  9;  (148)  18;  (149)  14;  (150)  15;  (151) 

81;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (15G)  38}  (157)  34;  (158)  85; 

(159)  38;  (160)  39;  (161)  48. 
MiOHiQAN.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  SO; 

(81,  82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  30; 

(92)  31;  (93)  38;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100) 

48. 
MiHNKSOTA.  — (36)  1;  (37)  5;  (.38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  36;  (51,  52)  38; 

(63)  39;  (54)  40;  (55)  43. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  85;  (71)  48. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)83;  (104,105)84;  (106)87;  (107)88; 

(108,109)88;  (110,111)33;   (112)34;   (113,114)35;   (115)87;   (116, 

117)  38;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43. 
MOKTANA.  — (9)  18;  (10)  84;  (11)  88;  (12)  33;  (1.3)  40;  (14)  43. 
Nmraska.  —  (22)  3;   (23,  24)  8;  (25)  13;   (26)  18;   (27)  80;   (28,  29)  86; 

(30)  87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  87;  (36)  88;  (37)  40;  (38) 

41;  (39,  40)48;  (41)43. 
NiVADA.  —  (19)  8;  (20)  19;  (21)  87. 
New  Hampshire.  —  (64)  10;  (62)  13;  (65)  88. 
Nbw  Jersbt.  — (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (63  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  31;  (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40. 
K»w  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,   125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 

131)  87;  (132,  133)  88;  (1.34)  80;  (135)  81;  (1.36)  38;  (137)  33;  (138)  34; 

(139)  36;  (140)  87;  (141)  38;  (142)  40;  (143)  48;  (144)  43. 
North  Carolina.  — (97,98)8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (103)  83;  (109)  86;  (110)  88;  (111)  88; 

(112)34;  (113)37;  (114)41. 
North  Dakota.  —  (1)  86;  (2)  83. 
Ohio.  —(46  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40. 
Ortoom.— (15)  8;   (16)   8;   (17)  11;   (18)  17;   (19)  80;   (20)  88;  (21)  £8; 

(22)  89;  (23)  37;  (24)  41;  (25)  48. 
PlNNSTLVAJaA.  — (116,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133.  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  81; 

(139, 140,  141  Pa.  St.)  88;  (142.  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87; 

(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  30;  (151  Pa.  St)  81;  (148  Pa.  St) 

88;  (149.  152.  153  Pa.  St)  34;  (154,  155  Pa.  St)  35;  (156  Pa.  St)  36; 

(157  Pa.  St)  87;  (158  Pa.  St)  88;  (159  Pa.  St)  39;  (160  Pa.  8t)  40 

(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  43. 
Rhom  Island. —  (15)  8;  (16)  87;  (17)  33. 
Booth  Carolina.  — (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87;  (36)  88;  (3o)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  48. 


SCHEDULS.  9 

South  Dakota.  —(1)  36;  (2)  89. 

TwNBssKB.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  86;  (91)  80| 

(92)  86;  (93)  48. 
Tkzas.  —  (68)  8;  (69;  24  Tex.  App.)  6;  (70;  25.  26  Tax.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  18;  (73,  74)  16;  (76)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;  (29  Tex.  App.)  86;  (80.  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (31  Tex.  Cr.  Rep.)  87; 

(86;  32  Tex.  Cr.  Rep.)  40. 
Vkrmont.  —  (60)  6;  (61)  15;  (62)  88;  (63)  86;  (64)  83;  (65)  86. 
ViRoiNU.  — (82)  3;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

37. 
WASHiNOTO!r.~(l)  £8;   (2)  26;  (3)  28;  (4)  81;  (6)  84;  (6)  86;  (7)  88; 

(8)  40;  (9)  43. 
Wbst  Viroinu.— (29)6;   (30)  8;   (31)18;   (32,33)86;  (34)86;  (35)89; 

(36)  38;  (37)  8a 
WiaooNSiN.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74.  76)  17;  06,  77)  80;  (78) 

23;  (79)  84;  (80)  27;  (81)  29;  (82)  83;  (83)  36;  (84)  86;  (85,  86)  89; 

(87)  41;  (88)  4a 
Wtomuo.  — (3)81. 


AMERICAN  STATE  REPORTS. 

VOL.  XLIII. 


CASES  REPORTED. 


Kakb.  Subjict.  Bbpokt.  Pxea. 

Allen  V.  Higgina Ejectment 9  Wash.  446...  847 

Andregg  y.  Branskill C/iattel  mortgage*  . .  87  Iowa,  351 ....  388 

A  usorge  r.  Barth Fraud,  conveyances.  88  Wis.  653  ....  928 

Atlas  Nat.  Bank  T.  More Corpmaliona 152I1L528. 274 

Aaltinan  ▼.  Clifford Evidence 65  Minn.  159. .. .  478 

Barthell  t.  Peter Heal eataU  brokers.  88  Wis.  316  ....  906 

Beatrice  Gas  Co.  T.  Thomas Nuisance 41  Neb.  662. ....  711 

Beauchaine  v.  McKiuuoD....,....iSure<y«/up....  ....  55  Minn.  318...  606 

Bergeron  T.  Miles Deceit 88  Wis.  397 911 

Bollinger  V.  Gallagher Husband  and  wl/e.. 163  Pa,  St.  245...  "791 

Bowman  V.  First  Nat.  Bank Banks 9  Wash.  614....  870 

Braithwaite  T.  Harvey Judgments 14  Mont.  208  .. .  625 

Brown  v.  Billington  .; Sales .163  Pa.  St.  76....  780 

Brown  v.  Stutson Deeds. 100  Mich.  574 ... .  462 

Burlington  etc.    Relief  Depart-  }  n     ^.          '  .-         ^i  vr  u   k^t  tai 

menty.  White f^«K/"  association..  41  Neb.  547 701 

Callahan  y.  Ingram Slander 122  Mo.  355 583 

Campbell  y.  Foster  Home  Assn. .  .Pou/er  of  attorney. .  163  Pa.  St.  609. . .  818 

Chabot  y.  Winter  Park  Co Specifie  per/orm'nce.  34  Fla.  258 192 

Chapman  y.  State States. 104  Cal.  690 158 

^to;F^'cT^.^r..^?: .!'.  ^]^f!T.  \  Trademarks 144  N.  Y.  462.. . .  769 

Chicago  etc  R.  R.  Co.  y.  Kneirim .  Railroads 152  111.  458 259 

Chicago  y.  Van  Ingen Riparian  rights 162  111.  624 285 

City  Nat.  Bank  y.  Kusworm Neg.  instruments...  88  Wis.  188 8S0 

Claett  y.  RosenthaL Evidence 100  Mich.  193.  ...  446 

Cohen,  Ex  parte Constitutional  law. .  104  Cal.  624. 127 

Cole  V.  Satsop  R.  R.  Co Corporations 9  Wash.  487...  858 

Coultery.  Norton Landlord cmdlen'nt.  100  Mich.  389....  458 

County  of  Spokane  y.  Allen OJicers 9  Wash.  229...  830 

Dobbel,  In  re  Estat«  of Insurance. 104  Cal.  432 123 

Kgger  y.  Nesbitt F«j(iorajw/jwrc/iV.122  Mo.  667 696 


12  Cases  Reported. 

Kavb.  Subject.  Sbpobt.  F&oa. 

Ellis,  Estate  of Judgments 65  Minn.  401..  .  514 

Estate  of  Dobbel Insurance 104  Cal.  432 123 

Estate  of  Ellis Judgments S.*)  Minn.  401. . ..  514 

Estate  of  Garcelon Wills 104  Cal.  670 134 

Ex  parte  Cohen Constitutional  law, .  104  Cal.  524 127 

Fealey  V.  Fealey Judgments 104Cal.354 Ill 

Fidelity  Mut.  etc.  Assn. v.  Jackson .  Mechanic's  flen  ....  163  Pa.  St.  208 . ..  789 

First  Nat.  Bank  V.  Northwestern  /  D     ,                          ikoth   one  nAi 

Nat.  Bink f^""^ 152111.296 247 

First  Piesby terian  Congregation  j  Independent    con-  )  i cq  p„   g*   Kgi        gng 
V.  Smith (  tractors.  J 

Garcelon,  In  re  Estate  of Wills 104  Cal.  570 134 

Geriiiania  etc.  Ins.  Co.  v.  Home  )  ,  1^4  xr  v  iq«  n^a 

J       Q  ^Insurance 144  W.  x.  195....  7*9 

Gibson  v.  Minneapolis  etc.  Ry.  Co.  Jury  trial. 55  Minn.  177. . . .  482 

Gilbert  V.  Emerson.. Riparian  rights...,  55  Minn.  254....  602 

Gifford  V.  Harden Checks 88  Wis.  538 925 

Globe  Iron  Works  Co.  V.  Steamer  )   .,    .     ,.  iaa  x/r  „i.  soo  aca 

"John  B.  Keteham,  2nd."...  \^dmiraUy 100  Mich.  o83....  4b4 

Goodbar  V.  Lidikey Wills 136  Ind.  1 296 

Goodman  v.  Baerlocker ,  ....  Mechanics*  liens. ...  88  Wis.  287 893 

Gulick  V.  Webb Judicial  sales. 41  Neb.  706 720 

Hennessy  V.  Metzger Damages... 152  111.  505 267 

Hilea  v.  Fisher Entireties. 144  N.  Y,  306....  762 

Hitchcock  V.  Supreme  Tent Damages 100  Mich.  40 423 

HoUis  V.  State Homesteads 59  Ark.  211 28 

Houston  etc.  Ry.  Co.  v.  Boiling.  ../?aj7ro«rfs 59  Ark.  395 38 

Howard  v.  McNaught Judgments 9  Wash.  355 . , .  837 

Howell  V.  Howell Alimony. 104  Cal.  45 70 

Hunt  v.  Jacksonville Mun.  corporcUions  .  34  Fla.  504 214 

In  re  Ellis'  Estate Judgments 55  Minn.  401....  514 

In  re  Estate  of  Dobbel Insurance 104  Cal.  432 123 

In  re  Estate  of  Garcelon Wills 104  Cal.  570 134 

Johnson  v.  Drew Patents 34  Fla.  130 172 

"-"■'■^i ]'""«1  *■•}«•  Ark.  42. 17 

Kentzler  v.  American  etc  Ace.  )  ,  00  „f.     _„-  „„. 

^gyj^        ^   ^      ^  ^Insurance 88  Wis.  589  . . . .  934 

King  V.  Carmichael Cotenancy 136  Ind.  20 303 

Klieforth  ▼.  State Night-time 88  Wis.  163  ... .  875 

Kleinschmidt  y.  Binzel Res  judicata 14  Mont.  31 604 

Kleiuschmidt  ▼.  Greiser Waters, 14  Mont.  484. . . .  652 

Kofka  ▼.  Rosicky Specific  perform'nce.  41  Neb.  328. ....  685 

La  France  etc.  Engine  Co.  v.  Mt.  )  „          .-  n  nr    1.   1  <«        «m 

Vernon \Corpmations •  Wash.  142....  827 
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Jones  v.  Hoard. 

[fi9  Ahkansas,  42.] 

▲i/mtATiow  Of  IwiBTKUMKNTS— Contract  Exkcutbd  ik  Duplioatk. — If  •> 
lease  is  execnted  in  duplicate,  both  the  landlord  and  tenant  retaining  a. 
copy,  both  copies  are  originals,  and  the  fraudulent  alteration  by  the 
tenant  of  the  copy  retained  by  him  does  not  annul  the  lease,  because  tlie- 
remaining  copy  is  sufficient  to  sustain  the  contract  between  the  parties. 

Landlord  and  Tknant — Improvemknts. — A  tenant  cannot  recover  for 
improvemeuts  erected  by  him  on  the  leased  premises,  without  the  con* 
sent  and  against  the  protest  of  the  landlord. 

W.  0.   Whipple^  for  the  appellant. 

Ratcliffe  and  Fletcher^  for  the  appellee. 

**  Battle,  J.  This  action  was  brought  in  the  Pulaski 
chancery  court  by  Jackson  Hoard  against  George  E.Jones  to 
cancel  a  lease  by  which  Hoard  demised  to  Jones  a  certain 
town  lot  in  the  city  of  Little  Rock,  for  three  years  from  the 
first  day  of  May,  1888,  at  the  annual  rent  of  twenty-four  dol- 
lars, payable  quarterly;  and  to  restrain  the  lessee  from  erect- 
ing costly  improvements  on  the  demised  premises. 

The  lease  was  executed  in  duplicate,  and  each  party  re- 
tained a  counterpart.  By  the  terms  of  it  the  lessee  was  per- 
mitted to  build  five  fences  and  dig  a  well  on  the  lot,  and  the 
lessor  agreed  that  one-half  of  the  rent  should  be  appropriated 
to  the  payment  of  the  expense  of  **  building  the  fences 
until  it  was  paid  in  full.  The  lessor  was  to  pay  all  taxes 
and  assessments  on  the  lot  and  improvements;  and  at  the 
end  of  the  term  was  to  pay  for  the  improvements  at  their 
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-value  at  that  time,  or  continue  the  lease  at  the  same  rate 
until  he  should  pay  for  them. 

During  the  term  of  the  lease  Jones,  the  lessee,  erected  two 
small  frame  houses  on  the  lot,  and  was  erecting  a  third,  of 
•brick,  when  this  action  was  instituted. 

The  main  contention  in  this  action  grows  out  of  the  clause: 
'*' The  lessee  is  allowed  to  build  three  houses."  This  clause 
appears  in  the  counterpart  of  the  lease  which  was  retained 
hy  Jones,  but  is  not  in  the  one  held  by  Hoard.  As  origi- 
nally written  nothing  was  said  in  the  lease  about  houses. 
Hoard  insists  that  the  clause  was  inserted  after  the  execution 
of  the  lease,  without  his  consent  or  knowledge,  and  Jones 
says  it  was  inserted  by  him  by  permission  of  Hoard,  and 
i,hat  the  lease  was  thereafter  acknowledged  before  a  justice 
of  the  peace  by  both  parties. 

As  to  the  first  two  houses  erected  by  Jones  there  is  no  con- 
troversy. The  parties  agree  that  they  were  built  by  Jones 
under  an  agreement  that  Hoard  would  pay  the  value  of  the 
same  to  Jones  when  the  possession  of  the  lot  was  delivered 
according  to  the  terms  of  the  lease,  and  that  the  lease  sliould 
continue  in  force,  at  the  annual  rent  of  twenty-four  dollars, 
until  such  payment  should  be  made.  As  to  tiie  third  house 
Hoard  says  that  he  protested  against  the  erection  of  it  at  the 
time  Jones  commenced  to  build  it,  but  Jones  insists  that 
plaintiff  requested  him  to  build  a  storehouse,  and,  after  he 
commenced  to  do  so,  objected  to  the  kind  of  building  he  was 
putting  up,  but  told  him  "if  it  wouldn't  cost  more  than  five 
hundred  dollars,  to  go  ahead  and  build  it."  It  appears, 
however,  that  it  cost  eleven  hundred  and  fifty  dollars  or  more. 

**  At  the  hearing  both  parties  adduced  evidence  in  sup- 
port of  their  respective  contentions.  The  appraisement  of 
•the  buildings  by  persons  selected  by  the  parties,  showing  the 
■value  thereof  to  be  fifteen  hundred  and  fifty  dollars,  was  in- 
troduced and  read  as  evidence. 

The  court  decreed  that  Hoard  should  pay  to  Jones  the  sum 
•of  fifteen  hundred  and  fifty  dollars  for  the  three  houses;  that 
Jones  should  surrender  possession  on  the  payment  to  him  of 
that  amount,  and  of  the  sum  of  thirty-six  dollars  and  sev- 
•enty-five  cents  due  him  for  fencing,  less  the  sum  of  fourteen 
dollars  due  Hoard  for  rent  of  the  lot  from  the  first  day  of 
•October,  1890,  until  May  1,  1891,  the  date  of  the  expiration 
•of  the  lease;  and  that  Jones  pay  to  Hoard  for  the  use  of  the 
ilot  the  sum  of  ten  dollars  a  mouth  from  the  1st  of  May,  1891, 
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until  the  improvements  are  paid  for,  and  pay  all  the  taxes, 
present  and  future,  and  retain  possession  of  the  lot  until  the 
aujounts  due  him  under  the  decree  are  paid;  and  that  each 
party  pay  one-half  of  the  costs.     Both  parties  have  appealed. 

As  to  the  alteration  of  the  counterpart  retained  by  Jones, 
it  is  suflicient  to  say  we  find  from  the  evidence  that  it  wag 
made  by  Jones  without  the  consent  or  knowledge  of  Hoard, 
after  tlie  execution  of  the  lease.  But  this  does  not  affect  the 
rights  of  Jones  under  the  contract  actually  made  by  the  par- 
ties, for,  tiie  lease  being  executed  in  duplicate,  tliere  were  two 
leases,  and  both  were  originals.  Although  the  alteration  of 
the  lease  held  by  Jones  annulled  that,  the  lease  retained  by 
Hoard  was  sufiicient  to  sustain  tlie  contract  of  the  parties: 
Lewis  V.  Payn,  8  Cow.  71;  18  Am.  Dec.  427;  1  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sec.  165;  1  Wood  on  Landlord 
and  Tenant,  2d  ed.,  sec.  222,  and  notes. 

As  to  the  tliird  house,  which  was  in  the  course  of  construc- 
tion when  this  action  was  brought,  it  being  erected,  as  we  find 
from  the  evidence,  without  the  consent  of  Hoard,  and  against 
his  protest,  Jones  is  entitled  to  nothing;  and,  as  to  the  other 
houses,  he  is  entitled  to  *'  the  payment  of  a  sum  of  money 
equal  to  their  value  at  the  time  when  he  shall  deliver  the 
possession  of  them  to  Hoard;  and  he  is  entitled  to  hold  the 
lot  and  improvements,  he  paying  annually  twenty-four  dol- 
lars, as  rent,  until  the  first  two  houses  and  the  fences  built 
and  well  dug  on  the  lot  shall  be  fully  paid  for  by  Hoard. 

The  decree  of  the  chancery  court  is,  therefore,  reversed,  and 
the  cause  is  remanded  for  proceedings  consistent  witli  this 
opinion.  

Alteration  o»  Instrcmknts— Lbasb  Exkcutkd  n»  Dcpmcatb.— Where 
a  lease  is  executed  in  duplicate,  each  party  receiving  one,  both  are  originals; 
the  fraudulent  alteration  of  one  of  them  by  the  party  holding  it  does  not 
destroy  his  estate  under  it  if  the  other  remains  intact:  Lewia  v.  Payn,  8 
Cow.  71;  18  Am.  Dec.  427,  and  note. 

Landlord  and  Tknant— Improvemknts. — As  to  whether  a  tenant  is  en- 
titled to  reimbursement  for  improvements  made  upon  the  leased  premises, 
8f  e  Pomeroy  v.  Lambeth,  1  Ired.  Eq  65;  36  Am.  Dec.  3'i,  and  note;  King  v. 
iVoodruff,  23  Conn.  56;  60  Am.  Dec.  625,  and  note;  HcQuren  v.  Chouteau, 
20  Mo.  222;  64  Am.  Dec.  178;  Vaii,jhan  v.  Cravewt,  1  He»*l,  108;  73  Am. 
Dec.  163,  and  note.  Improvements  of  a  permanent  character  made  upon 
land,  and  attached  thereto,  without  the  consent  of  the  owner,  by  one  havmg 
no  title  or  interest,  become  a  part  of  the  realty,  and  vest  in  the  owner  of  the 
fee  without  reimbursement  from  him:  WUliojiiS  V.  VaiuUtbiUt  145  lU.  238j 
36  Am.  St.  Rep.  486,  and  note. 
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[69  AKKAN8A8,  132.] 

Nbw  Trial— Criminal  Cases — Disqualification  of  Juror. — A  person 
accused  of  crime  is  not  entitled  to  a  new  trial  on  the  ground  that  a 
juror  had  formed  and  expressed  an  opinion  before  he  was  selected,  if 
he  was  accepted  as  such  juror  without  examination  by  the  accused. 

Homicide. — To  Constitute  Self-defense  it  need  not  to  be  made  to  appear 
that  the  killing  was  actually  necessary;  but  to  justify  the  killing,  how- 
ever, the  accused,  in  acting  upon  the  facts  as  they  appear  to  him,  must 
honestly  believe,  without  fault  or  carelessness  on  his  part,  that  the 
danger  is  so  urgent  and  pressing  that  it  is  necessary  to  kill  his  assail- 
ant in  order  to  save  his  own  life,  or  to  prevent  his  receiving  a  great 
bodily  injury.  If  there  is  no  danger,  and  his  belief  of  the  existence 
thereof  is  imputable  to  negligence,  he  is  not  excused,  however  honest 
his  belief  may  be. 

Arrest  for  Misdemeanor  —  Homicide  to  Prevent  Escape.  —  A  peace 
officer  may  arrest  one  committing  a  misdemeanor  in  his  presence  with- 
out a  warrant,  and,  if  necessary,  orally  summon  as  many  persons  as  he 
deems  necessary  to  aid  him  in  making  the  arrest.  In  making  the 
arrest,  or  in  preventing  an  escape  after  the  arrest,  the  officer  or  person 
assisting  him  in  obedience  to  a  summons,  when  resisted  by  the  ofifender, 
is  not  bound  to  retreat,  but  may  use  such  physical  force  as  is  appar- 
ently nec?si;uy,  on  the  one  hand  to  e?cct  tl-.e  arrest  by  overcoming  the 
resistance  he  encounters,  or,  on  the  otlier  han'l,  to  snbdue  the  eflfurts 
of  'he  prisoner  to  escape,  but  he  cannot  in  either  case  take  the  life  of 
the  accused,  or  even  indict  upon  him  a  great  bodily  harm,  except  to 
save  his  own  life,  or  to  prevent  a  like  harm  to  himself. 

New  Trial. — Affidavits  of  Jurors  are  not  admissible  to  show  that  the 
jury  received  evidence  after  they  retired  to  consider  their  verdict, 
under  a  statute  providing  that  a  juror  cannot  be  examined  to  establish 
any  ground  for  a  new  trial,  except  that  the  verdict  was  made  by  lot. 

J.  P.  Clarke,  attorney  general,  and  C.  T.  Coleman,  for  the 
appellee. 

*•■  Battle,  J.  Bud  Smith  was  indicted  for  voluntary 
manslaughter,  committed  by  killing  John  Boyd  at  Sulphur 
Springs,  in  Benton  county,  in  October,  1892.  "The  evidence 
adduced  at  his  trial  tended  to  show  that  the  deceased  was 
drinking,  and  that  as  he  came  out  of  a  saloon  he  gave  a 
'whoop.'  Sharp,  the  town  marshal,  and  Poindexter,  his 
deputy,  came  to  where  he  was,  and  asked  who  did  the  hal- 
looing. The  deceased  replied  that  it  was  he,  and  they 
arrested  him,  and  a  scuffle  ensued,  in  which  the  deceased 
succeeded  *  in  getting  loose.' "  When  he  had  freed  himself 
from  the  hands  of  the  officers  he  immediately  attacked  the 
marshal,  and  knocked  him  down,  and  a  friend,  coming  to 
his  assistance,  felled  the  deputy.     As  soon  as  the  marshal 
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recovered  from  his  fall  he  fled  toward  and  around  a  crowd 
which  was  looking  on,  the  deceased  following.  The  defend- 
ant was  then  standing  on  the  outskirts  of  the  crowd  *■* 
whittling  with  a  knife.  Sharp,  the  nnarshal,  in  his  flight, 
approached  him  and  said,  "I  deputize  you  to  help  me  arrest 
Boyd."  The  defendant  made  no  reply,  but  moved  a  step  or 
two  toward  the  marshal,  and  stopped.  Tlie  deceased  ran  up 
to  them  with  a  club  or  gaspipe,  about  twenty  or  twenty-four 
inches  long,  in  his  hand,  and  asked  the  defendant  what  he 
had  to  do  with  it,  and,  without  waiting  for  a  reply,  struck 
him  on  the  head  with  the  club  or  gaspipe,  and  knocked  him 
down,  and,  as  he  partially  recovered,  and  before  he  was 
erect,  struck  at  him  again,  and  the  defendant  threw  up  one 
hand  to  ward  off  the  blow,  and  as  he  did  so  stabbed  the  de- 
ceased with  a  pocketknife  in  the  other.  Only  one  wound 
was  inflicted,  and  from  that  the  deceased  died  on  the  third 
day.  Evidence  was  also  adduced  tenditjg  to  prove  that  the 
defendant  had  never  seen  the  deceased  before  his  arrest  by 
the  marsiial,  and  that  the  deceased  threatened  to  kill  him 
when  he  was  attacking  him. 

The  court  instructed  the  jury,  over  the  objections  of  the 
defendant,  as  to  what  constitutes  murder  in  the  first  and 
second  degrees,  and  defined  express  and  implied  malice;  and 
among  others,  gave  the  following  instructions  to  the  jury, 
over  the  objections  of  the  defendant: 

*'In  order  to  justify  the  killing  on  the  grounds  of  self- 
defense  it  must  appear  from  the  evidence  that  the  circum- 
stances surrounding  the  defendant  at  the  time  were  sufficient 
to  excite  the  fears  of  a  reasonable  person,  and  that  the  de- 
fendant really  acted  under  the  influence  of  such  fears,  and 
not  in  a  spirit  of  revenge.  It  must  appear  that  the  danger 
was  not  only  imjjending,  but  was  so  urgent  and  pressing 
that,  in  order  to  save  his  own  life  or  to  prevent  his  receiving 
great  bodily  injury,  the  killing  of  John  Boyd  was  necessary. 
It  must  also  appear  from  the  evidence,  in  order  to  justify  tlie 
killing,  that  the  defendant  had  employed  all  reasonable 
means  within  his  *'*  power,  and  consistent  with  his  safety, 
to  avert  the  necessity  of  taking  life." 

It  also  gave  the  following  instruction:  "The  jury  are  in- 
structed that  if  the  deceased,  Boyd,  willfully  or  maliciously 
disturbed  the  peace  and  quiet  of  the  town  or  village  or 
neighborhood  of  Sulphur  Springs  by  loud  or  unusual  noises, 
or  by  abusive,  violent,  obscene,  or  profane  language,  and  such 
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disturbance  was  committed  in  the  presence  of  a  peace  officer, 
then  such  peace  officer  would  have  authority  to  arrest  hiin, 
and  summon  others  to  assist  him  in  making  such  arrest.  In 
making  an  arrest  for  the  disturbance  of  the  peace,  or  other 
misdemeanor,  or  in  attempting  to  prevent  the  escape  of  the 
person  arrested,  the  officer  or  person  acting  under  him  can 
exert  such  physical  force  as  is  necessary,  on  the  one  hand,  to 
effect  the  arrest  by  overcoming  the  resistance  he  encounters, 
or,  on  the  other  hand,  to  subdue  the  efforts  of  the  prisoner  to 
escape;  but  he  cannot  in  either  case  take  the  life  of  the 
accused,  or  even  inflict  upon  him  great  bodily  harm,  except 
to  save  his  own  life,  or  to  prevent  great  bodily  harm  to  him- 
self." 

The  defendant  asked,  and  the  court  refused,  to  instruct  the 
jury  that  a  peace  officer,  or  person  summoned  to  assist  him, 
in  making  an  arrest  of  a  criminal  for  a  disturbance  of  the 
peace,  or  other  misdemeanor,  or  in  attempting  to  prevent  the 
escape  of  the  person  arrested,  is  not  required  to  retreat  from 
resistance  made  to  efforts  to  coin  pel  submission  to  arrest,  hut 
may  use  such  force  as  is  apparently  necessary  to  compel  such 
submission,  and  may  if,  in  an  effort  to  do  so,  he  is  assaulted 
by  the  criminal  under  such  circumstances  as  lead  him  to  he- 
lieve  he  is  in  danger  of  losing  his  life  or  receiving  a  great 
bodily  injury,  repel  force  with  force  to  the  extent  of  taking 
tlie  life  of  the  criminal. 

Upon  the  submission  of  the  cause  to  them  the  jury  found 
the  defendant  guilty  of  voluntary  manslaughter,  *'®  and 
assessed  his  punishment  at  two  years'  imprisonment  in  the 
penitentiary.  He  filed  a  motion  for  a  new  trial,  and  stated, 
as  the  grounds  of  the  same,  among  other  things,  that  one  of 
the  jurors  had  formed  and  expressed  an  opinion  as  to  his 
guilt  or  innocence  of  the  crime  whereof  he  was  accused,  be- 
fore he  was  selected  to  try  him;  that  the  court  erred  in  giv- 
ing instructions  to  the  jury  over  his  objections,  and  in 
refusing  to  give  others  asked  for  by  him;  and  that  the  jury 
received  evidence  after  they  retired  to  consider  of  their  ver- 
dict. To  sustain  the  last  ground  the  affidavit  of  one  of  the 
jurors  was  read,  to  the  effect  that,  after  the  jury  had  retired, 
and  had  taken  a  ballot  finding  the  defendant  guilty,  Rags- 
dale,  a  juror,  detailed  certain  circumstances  of  the  killing  as 
of  his  own  knowledge.  The  state  read  the  affidavits  of  the 
twelve  jurors,  saying  that  they  had  found  the  defendant 
guilty  of  voluntary  manslaughter  before   Ragsdale  said  any 
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thing  about  what  he  knew  of  tlie  facts  in  the  case,  and,  in 
arriving  at  the  verdict,  were  governed  solely  by  the  evidence, 
adduced  at  the  trial  and  the  instri\ctions  of  the  court. 

The  motion  was  overruled,  and  the  defendant  appealed  to 
this  court. 

When  a  juror  or  talesman  is  placed  on  the  stand  to  be 
accepted  on  a  jury  in  a  criminal  case,  or  challenged,  either 
party  may  ask  him  whether  he  has  formed  or  expressed  an. 
opinion  as  to  the  guilt  or  innocence  of  the  accused.  If  both, 
fail  to  do  60  the  defendant  is  not  entitled  to  a  new  trial  on 
the  ground  that  the  juror  had  formed  and  expressed  such 
an  opinion  before  he  was  selected.  Having  failed  to  avail 
himself  of  tiie  means  provided  by  law  for  obtaining  an 
impartial  jury,  he  lias  no  right  to  complain  of  the  results 
of  his  own  negligence:  Casat  v.  Stale,  40  Ark.  515. 

We  find  nothing  in  the  record  in  this  case,  outside  of  the 
motion  for  a  new  trial,  which  shows  that  any  ''^  juror  was 
asked  wiiether  he  had  any  opinion  about  the  guilt  or  inno- 
cence of  the  defendant;  and  that  there  is  no  error  in  the 
refusal  of  the  court  to  grant  a  new  trial  because  a  juror 
had  formed  or  expressed  an  opinion  before  he  was  selected 
to  serve  on  the  jury. 

The  instructions  as  to  what  constitutes  murder  in  the  first 
and  second  degrees,  and  express  and  implied  malice,  should 
not  have  been  given,  but,  as  the  defendant  was  only  accused 
and  convicted  of  voluntary  manslaughter,  they  were  not  pre- 
judicial. 

The  instruction  of  the  court  upon  the  right  of  self-defense 
is  not  correct.  It  is  true  that  "in  ordinary  cases  of  one  per- 
son killing  another  in  self-defense  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  that,  in  order  to  save  his 
own  life,  or  to  prevent  his  receiving  great  bodily  injury,  the 
killing  of  the  other  was  necessary."  But  to  whom  must  it 
appear  that  tlie  danger  was  urgent  and  pressing?  According 
to  reason  and  the  weight  of  authority  it  must  so  appear  to 
the  defendant.  To  be  justified,  however,  in  acting  upon  the 
facts  as  they  appear  to  him,  he  must  honestly  believe,  with- 
out fault  or  carelessness  on  his  part,  that  the  danger  is  so 
urgent  and  pressing  that  it  is  necessary  to  kill  his  assailant 
in  order  to  save  his  own  life,  or  to  prevent  his  receiving  a 
great  bodily  injury.  He  must  act  with  due  circumspection. 
If  there  was  no  danger,  and  his  belief  of  the  existence  thereof 
be  imputable  to  negligence,  he  is  not  excused,  however  honest 
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the  belief  may  be.  The  law,  says  Judge  Campbell,  of  Michi- 
gan, "does  not  hold  men  responsible  for  a  knowledge  of  facts, 
unless  their  ignorance  arises  from  fault  or  negligence":  1 
Bishop's  New  Criminal  Law,  sees.  804,  305;  1  Wharton's 
Criminal  Law,  9th  ed.,  sees.  487  a-493;  Kerr  on  Law  of  Homi- 
cide, sec.  169. 

Professor  Wharton,  in  his  work  on  Criminal  Law,  explains 
what  we  have  said  as  follows: 

138  "^  jg  assaulted  by  B,  with  what  appears  to  be  a  loaded 
pistol  in  his  hand.  A  kills  B,  believing  the  pistol  to  be 
loaded,  when  it  is  not.  This,  it  is  agreed,  may  constitute  a 
good  case  of  self-defense.  When  we  come  to  analyze  A's 
belief,  however,  we  find  that  it  is  an  ordinary  conclusion  of 
inductive  reasoning;  a  conclusion  which  is  erroneous,  because 
its  minor  premise  is  false.  Putting  this  process  in  syllogistic 
form,  it  stands  as  follows: 

"Whoever  assaults  me  with  a  loaded  pistol  endangers  my 
life. 

"B  assaults  me  with  a  loaded  pistol,  etc. 

"Supposing,  however,  we  substitute  for  the  subject  of  the 
major  premise  the  term  'garroter,'  slightly  varying  the  predi- 
cate, the  process  may  be  then  thus  stated: 

"A  garroter  taking  me  by  the  throat  is  likely  to  do  mo 
great  bodily  harm. 

"  B  is  a  garroter  taking  me  by  the  throat,  etc. 

"  Now,  in  the  first  case,  it  is  enough  if  I  honestly,  though 
erroneously,  believe  that  B's  pistol  is  loaded;  and,  in  the 
second  case,  it  is  enough  if  I  honestly,  though  erroneously, 
believe  that  B  is  a  garroter.  In  both  cases  the  error  of  the 
conclusions  is  one  of  the  apprehensive  powers.  I  err  in  my 
apprehension;  I  do  not  see  aright;  or  I  have  been  misin- 
formed; *or  I  have  not  heard  aright.  But  in  each  case  the 
error  for  which  lam  to  be  put  on  trial  is  my  error,  not  some- 
body else's  error.  It  is  no  excuse  to  me,  if  I  resort  to  self- 
■defense,  that  some  'reasonable'  looker-on  believes  the  pistol 
to  be  loaded,  when  I  know  that  it  is  unloaded.  So  it  is  no 
■excuse  to  me,  if  I  shoot  down  a  person  suddenly  hustling  me, 
that  some  reasonable  looker-on  believes  the  supposed  assail- 
ant to  be  a  garroter,  when  I  know  him  not  to  be  a  garroter. 
So  if  I,  according  to  my  own  lights,  conclude  the  pistol  to  be 
loaded,  or  the  assailant  to  be  a  garroter,  ***  then  I  am  to  be 
acquitted  of  malice  if  I  act  upon  this  belief,  though  I  cannot 
be  acquitted  of  manslaugiiter  if  I  arrive  at  this  belief  negli- 
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gently.  In  other  words,  I  cannot  be  convicted  of  murder, 
which  involves  a  malicious  intent,  unless  I  have  malicious 
intent;  though  I  may  be  convicted  of  manslaughter  if  I  have 
killed  another  by  aiming  at  hira  a  dangerous  weapon  with- 
out due  consideration." 

In  the  instruction  given  upon  this  subject,  in  this  case,  the 
court  virtually  told  the  jury  that  the  defendant  could  not  be 
justified  on  the  ground  of  self-defense,  unless  it  ap{)eared  to 
them  from  the  evidence  "that  the  danger  was  not  only  im- 
pending, but  was  so  urgent  and  pressing  that,  in  order  to  save 
his  own  life,  or  to  prevent  his  receiving  great  bodily  injury, 
the  killing  of  John  Boyd  was  necessary,"  and  that  he  "'  had 
employed  all  reasonable  means  within  his  power  and  con- 
sistent with  his  safety  to  avert  the  necessity  of  taking  life." 
This  was  error. 

As  to  the  other  instructions,  given  or  refused  as  before  stated, 
it  is  sufficient  to  say:  A  peace  officer  may  arrest  any  one  com- 
mitting a  misdemeanor  in  his  presence,  without  a  warrant, 
and,  if  necessary,  orally  summon  as  many  persons  as  he 
deems  necessary  to  aid  him  in  making  the  arrest.  In  mak- 
ing the  arrest,  or  in  preventing  an  escape  after  the  arrest,  the 
officer  or  person  assisting  him  in  obedience  to  a  summons, 
when  resisted  by  tiie  oflTender,  is  not  bound  to  retreat,  but 
may  use  such  physical  force  as  is  apparently  "necessary,  on 
the  one  hand,  to  effect  the  arrest  by  overcoming  the  resistance 
he  encounters,  or,  on  the  other,  to  subdue  the  efforts  of  tlie 
prisoner  to  escape;  but  he  cannot  in  either  case  take  the  life 
of  the  accused,  or  even  inflict  upon  him  a  great  bodily  harm, 
except  to  save  his  own  life  or  to  prevent  a  like  li:irm  to  him- 
self":  Thovias  V.  Kinkead,  65  Ark.  502;  29  Am.  St.  Rep.  68. 

**•  Affidavits  of  jurors  are  not  admissible  to  show  that 
the  jury  received  evidence  after  they  had  retired  to  consider 
their  verdict  Under  the  statutes  of  this  state  a  juror  can- 
not be  examined  to  establish  ariy  ground  for  a  new  trial,  ex- 
cept that  the  verdict  was  made  by  lot:  Mansfield's  Digest, 
sec.  2298;   Wilder  v.  State,  29  Ark.  293. 

For  the  error  indicated  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Jurors.— Disqualification  fob  Expression  of  Opinion.:  See  the  ex> 
tended  notes  to  Suiilh  v.  Eames,  3(5  Am.  Dec.  521,  and  Commonwealth  r. 
Broum,  9  Am.  St.  Rep.  746.  And  see,  also,  StaU  v.  Sheerin,  12  MouU  639; 
33  Am.  St  Rep.  600,  aud  note. 
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Homicide — Self-defense. — Life  may  lawfully  be  taken  in  self-ilefense, 
bnt  it  must  appear  that  he  who  takes  it  was  in  iramiuent  danger  of  death 
or  great  bodily  harm,  and  that  no  other  way  of  escape  from  the  danger  was 
open  to  him:  CommonweaUh  v.  Breyessee,  160  Pa.  St.  451;  40  Am.  St.  Rep. 
729,  and  note,  with  the  cases  collected. 

Homicide  to  Prevent  Escape  of  Misdemeanant. — Where  one  accused 
of  a  misilemeanor  has  been  arrested  and  is  fleeing,  a  peace  officer  is  not 
justified  in  killing  him  to  prevent  his  escape,  although  no  other  means  of 
prevention  are  available:  Thomas  v.  Kinkead,  55  Ark.  50-';  29  Am.  St.  Rep. 
68,  and  note;  Handley  v.  State,  96  Ala.  48;  38  Am.  St.  Rep.  81,  and  note. 

TRrAL — Affidavit  OF  Jurors  to  Impeach  Verdict. — No  affidavit,  dep- 
osition, or  other  sworn  statement  of  a  juror  can  be  received  to  impeach 
or  explain  a  verdict,  or  to  show  on  wliat  ground  it  was  rendered:  Weather' 
ford  V.  State,  31  Tex.  Cr.  Rep.  530;  37  Am.  St.  Rep.  828,  and  note;  but  in 
Gordon  v.  Trevarthan,  13  Mont.  387,  40  Am.  St.  Rep.  452,  it  was  held  that 
in  Montana  the  affidavit  of  a  juror  may  be  received  to  attack  hia  verdict  if 
such  affidavit  shows  a  resort  to  the  determination  of  chance. 
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[69  Arkansas,  162.] 
Judgments — Vacating  for  Unavoidable  Casualty, — The  serious  sick- 
ness of  an  attorney's  wife  is  an  unavoidable  casualty,  excusing  his  non- 
attendance  at  court  at  the  time  his  client's  case  is  set  for  trial,  and  is 
ground  for  setting  aside  a  judgment  rendered  at  that  time  dismissing 
the  action  for  want  of  prosecution,  if  the  cl  ent  has  a  meritorious  cause 
of  action,  and  has  not  been  guilty  of  laches. 

Application  to  set  aside  a  judgment  dismissing  the  action 
of  Thomas  Darling  against  McMillan  and  Dreyfus.  Darling 
attached  the  property  of  the  defendants,  and  subsequently 
one  Waterman  levied  an  attachment  on  the  same  property. 
At  the  terra  of  court  to  which  Darling's  attachment  was  re- 
turned, and  before  any  answer  to  his  complaint  had  been 
filed,  Waterman  was  made  defendant  to  Darling's  action, 
and  a  judgment  of  dismissal  of  the  action  for  want  of  appear- 
ance and  prosecution  was  rendered  against  him  on  the  mo- 
tion of  Waterman.  Darling  at  this  time  was  over  eighty 
years  of  age,  feeble,  and  unable  to  leave  his  home,  and  had 
intrusted  the  management  of  the  case  entirely  to  his  attor- 
ney, who,  because  of  the  serious  illness  of  his  own  wife,  was 
unable  to  attend*  court  at  the  term  when  the  judgment  of 
dismissal  was  rendered.  Neither  Darling  nor  his  attorney 
learned  of  this  judgment  of  dismissal  until  the  next  term  of 
court  after  it  was  rendered.  Darling  died  before  the  term 
of  court  at  which  this  application  to  set  aside  such  judgment 
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was  heard,  and  Learning,  his  administrator,  was  substituted 
as  plaintifi'.  The  court  denied  the  application  to  set  aside 
the  judgment  of  dismissal  and  to  revive  the  action,  and 
Learning  appealed. 

Auien  &  M088,  for  the  appellants. 

'•*  Hughes,  J.  It  appears  from  the  statement  of  the 
case  that  the  failure  of  the  plaintifif.  Darling,  to  appear  at 
the  term  of  the  court  when  the  judgment  of  dismissal  was 
rendered  was  caused  by  an  unavoidable  casualty,  and  that 
the  nonattendance  of  himself  and  counsel  was  excusable 
under  the  circumstances. 

In  Tidwell  v.  Witherspoon,  18  Fla.  282,  it  was  held  that 
"  the  neglect  of  an  attorney  to  prepare  and  file  a  plea,  caused 
by  his  being  summoned  to  a  distant  place  *•*  on  account 
of  the  serious  illness  of  his  wife,  even  though  he  might  have 
made  arrangements  with  another  attorney  to  prepare  it,  or 
might  have  notified  his  client,  yet  did  not  do  so  because  of  his 
anxiety  for  his  family,  is  not  such  neglect  as  should  operate 
to  the  prejudice  of  his  client."  And  in  this  case  the  judg- 
ment by  default  was  opened  up.  In  McAnhur  v.  Slauson,  60 
Wis.  293,  it  was  held  that  the  refusal  of  the  trial  court  to 
open  a  judgment  obtained  in  the  unavoidable  absence  of  the 
defendant's  attorney,  for  the  purpose  of  allowing  a  defense, 
was  error:  See,  also,  Snell  v.  Iowa  Homestead  Co.,  67  Iowa, 
405;  Triplett  v.  Scott,  5  Bush,  81.  In  Nye  v.  Swan,  42  Minn. 
243,  a  default  by  reason  of  the  sickness  of  an  attorney  was 
opened  to  allow  a  defense.  The  statute  of  Minnesota  made 
this  a  matter  of  right  under  the  circumstances. 

Under  the  circumstances  of  the  case  at  bar,  there  being 
no  contention  that  Darling's  case  lacked  merit,  we  think  no 
laches  was  imputable  to  him,  and  the  sickness  of  his  attor> 
ney's  wife  was  an  unavoidable  casualty,  excusing  his  non- 
attendance  at  the  court 

We  therefore  reverse  the  judgment  of  the  circuit  court, 
with  directions  to  reinstate  the  cause,  and  revive  it  in  the 
name  of  Darling's  administrator. 

JuDOHKNTS — Vacating  for  Unavoidabls  Casualtt. — That  an  attor- 
ney was  prevented  from  attending  court  by  the  serious  illness  of  his  wife 
is  sufficient  reason  for  vacating  a  judgment  taken  against  him:  Hill  v. 
Crump,  24  Ind.  291.  Where  a  defendant  ii  constructively  served,  but  was 
absent  from  the  state  on  account  of  illness  that  prevented  his  return,  a 
default  against  him  will  be  vacated:  Sagt  v.  Mal/ieny,  14  Ind.  369.     That  a 
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defendant  was  suffering  from  such  a  severe  illness  that  he  could  not  present 
his  defense  will  justify  the  court  in  setting  aside  a  judgment  rendered 
against  him:  Luacomb  v.  Malay,  26  Iowa,  444.  To  the  same  effect,  see  Bris- 
tor  V.  Oiilvin,  62  Ind.  352.  See  Freeman  on  Judgments,  3d  ed.,  sec.  115. 
For  a  thorough  discussion  of  the  subject  of  vacating  judgments  on  the 
ground  of  "  mistake,  surprise,  or  excusable  neglect,"  see  the  extended  note 
to  Burnham  v.  Haps,  58  Am.  Dec.  393;  and  the  note  to  Williams  v.  Wescott, 
U  Am.  St.  Rep.  296. 


HoLLis  V.  State. 

[59  Abkaksas,  211.] 

HoMESTBADS. — WiFE  13  ENTITLED  TO  Claim  a  homestead  for  herself  and 
children  out  of  the  property  of  her  husband  after  he  has  become  a  fugi- 
tive from  justice,  if  she  and  her  children  continue  to  remain  on  and 
occupy  the  land. 

Homesteads — Liability  for  Costs. — Homesteads  are  not  subject  to  sale 
under  execution  to  satisfy  a  judgment  for  a  fine  or  costs  in  a  criminal 
prosecution. 

Crump  &  Watkins,  for  the  appellant. 

J.  P.  Clarke^  attorney  general,  for  the  appellee. 

•**  RiDDicK,  J.  The  facts  in  this  case  are  as  follows: 
Appellant,  R.  J.  Hollis,  a  married  man,  the  head  of  a  family, 
and  tlie  owner  of  a  homestead,  was  convicted  of  murder  in 
the  second  degree  in  the  Marion  circuit  court,  and  a  judg- 
ment rendered  against  him  for  imprisonment  and  the  costs 
of  prosecution.  After  his  conviction  he  broke  jail  and  es- 
caped. An  execution  on  said  judgment  for  costs,  amounting 
to  about  eight  hundred  dollars,  was  issued  against  him.  He 
was  a  fugitive  from  justice,  his  whereabouts  unknown,  but 
his  family  continued  to  remain  and  occupy  the  homestead. 
In  the  absence  of  her  husband  his  wife  filed  a  schedule, 
claiming  the  homestead  and  some  personal  property  as  ex- 
empt from  sale  under  execution.  The  clerk  of  the  court  is- 
sued a  supersedeas  staying  the  execution  as  to  the  homestead. 
On  motion  of  the  prosecuting  attorney  this  supersedeas  was 
quashed  by  the  court,  and  the  homestead  **'  ordered  sold. 
From  this  order  an  appeal  was  taken. 

The  question  for  this  court  to  determine  is  whether  the 
homestead  is  sul)ject  to  sale  under  such  circumstances.  In 
other  words,  can  the  wife  claim  a  homestead  for  herself  and 
children  after  her  husband  has  become  a  fugitive  from  jus- 
tice, and  is  the  homestead  exempt  from  the  lien  of  the  state 
for  costs  in  a  criminal  prosecution? 


June,  1894.]  Hollis  v.  State.  29 

In  the  case  of  Harbison  v.  Vaughan^  42  Art.  541,  this  court 
said  that  "the  protection  of  the  family  from  dependence  and 
want  is  the  object  of  all  homestead  laws";  that,  **  apart  from 
his  family,  the  debtor  is  entitled  to  no  special  consideration." 
As  the  protection  of  the  family  is  the  object  of  the  homestead 
law,  80  it  has  been  held  that  desertion  of  the  family  by  the 
husband,  still  leaving  the  family  occupying  the  homestead, 
is  not  an  abandonment  of  the  homestead:  Moore  v.  Dunning, 
29  111.  130;  81  Am.  Dec.  301,  and  cases  cited  in  note  to  same. 
This  ruling  is  supported  by  sound  reason;  for  to  refuse  the 
protection  of  the  homestead  to  the  wife  and  children  when 
the  husband  has  abandoned  them  would  be  to  deprive  them 
of  it  at  a  time  when  they  needed  it  most,  and  would  defeat 
the  beneficent  purpose  of  the  homestead  law.  In  this  state, 
under  the  act  of  1887,  the  wife  can  claim  the  homestead  as 
exempt  when  the  husband  neglects  or  refuses  to  do  so. 

As  to  the  question  whether  the  homestead  is  subject  to  the 
lien  of  the  state  for  costs  in  a  criminal  prosecution  we  think 
there  is  little  room  for  doubt.  The  constitution  expressly 
declares  that  it  shall  not  be  subject  to  the  lien  of  any  judg- 
ment or  decree  of  any  court,  or  to  sale  under  execution  or 
other  process  thereon,  except  such  as  may  be  rendered  for 
the  purchase  money  or  for  specific  liens,  laborers'  or  me- 
chanics' liens  for  improving  the  same,  or  for  taxes,  or  against 
executors,  administrators,  guardians,  receivers,  attorneys  for 
moneys  •**  collected  by  them,  and  other  trustees  of  an 
express  trust  for  moneys  due  from  them  in  their  fiduciary 
capacity":  Const.  1874,  art.  9,  sec.  3. 

The  lien  of  the  state  for  costs  in  a  criminal  prosecution  is 
not  a  specific  lien,  nor  does  it  come  within  the  meaning  of 
either  of  the  other  exceptions  named.  Homestead  laws  are 
intended  for  the  protection  of  the  families  of  those  who  are  poor 
or  unfortunate,  and,  in  cases  of  this  kind,  there  are  no  rea- 
sons why  the  state  should  be  exempt  from  their  operation. 
The  supreme  court  of  Illinois,  in  holding  that  the  homestead 
could  not  be  soUl  to  satisfy  a  judgment  against  the  husband 
for  a  fine  and  the  costs  in  a  criminal  prosecution,  said  *'that 
the  object  of  these  laws  was  to  furnish  a  shelter  for  the  wife 
and  children  which  could  not  be  taken  away  or  lost  by  the 
act  of  the  husband  alone,"  and  "that  the  state  must  submit 
to  the  same  exemptions  of  a  defendant's  property  that  it 
iniposes  upon  its  citizens":  Loomia  v.  Ge^son,  62  111.  11. 

The  attorney  general,  with  becoming  candor,  has  furnished 
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us  with  this  and  other  authorities,  which  conclusively  show 
that  a  homestead  is  not  subject  to  sale  under  an  execution  to 
satisfy  a  judgment  for  a  fine  or  costs  in  a  criminal  prosecu- 
tion: State  V.  Williford.BQ  Ark.  155;  38  Am.  Rep.  34;  Massie 
V.  Enyart,  33  Ark.  688;  Fink  v.  O'Neil,  106  U.  S.  272;  Com- 
monwealth V.  Lay,  12  Bush,  283;  23  Am.  Rep.  718;  Smyth 
on  Homesteads  and  Exemptions,  sec.  185;  Thompson  on 
Homesteads,  sec.  385. 

We  therefore  conclude  that  the  circuit  court  erred  in 
quashing  the  supersedeas  issued  by  the  clerk,  and  its  judg- 
ment is  therefore  reversed,  and  the  motion  to  quash  dis- 
missed.   

HoMESTBADS — What  Doks  Not  Constitutk  Abando:»ment. — Desertion 
by  the  husbaud  leaving  the  family  still  occupying  the  homestead  is  not  an 
abandonment  of  the  homestead.  It  still  continues  to  be  the  home  and  resi- 
dence of  the  husband,  as  well  as  of  his  family,  at  least  until  it  is  proved  that 
he  has  acquired  a  residence  elsewhere:  Moore  ▼.  Dunning,  29  111.  130;  81 
Am.  Dea  301,  and  note,  with  the  cases  collected. 


Tbxarkana  Gas  and  Electric  Light  Co.  v.  Orb. 

[59  Abkansas,  215.] 

Appellate  Practice— Objection  First  Raised  on  Appeal. — An  objec- 
tion that  plaintiff  should  have  sued  as  administrator,  instead  of  merely 
denominating  himself  the  administrator  of  deceased,  and  also  that  he 
failed  to  show  his  official  character  by  a  proper  profert  of  his  letters  of 
administration,  cannot  be  raised  for  the  first  time  in  the  appellate  court, 
but  should  be  taken  advantage  of  by  way  of  motion  in  the  lower  court. 

Appellate  Practice — Amendment  to  Conform  to  Proof. — If  an  action 
by  an  administrator  for  the  death  of  his  intestate,  caused  by  negligence, 
is  erroneously  brought  for  the  benefit  of  the  estate,  instead  of  for  the 
widow  and  next  of  kin,  the  appellate  court  must,  in  the  absence  of 
demurrer,  treat  the  case  as  it  was  treated  by  the  parties  in  the  court 
below,  as  being  a  claim  by  the  administrator  for  injury  to  the  deceased 
in  his  lifetime,  and  consider  the  complaint  as  amended  to  correspond 
with  the  proof. 

Negligence— Live  Electric  Wires  in  Street — Damages.— Evidence  that 
an  electric  light  company  knew  at  night  that  its  wires  were  grounded, 
that  it  nevertheless  kept  its  power  up,  and  that  the  next  day  a  pedes- 
trian was  killed  by  coming  in  contact  with  a  live  wire  in  the  street,  ia 
sufficient  to  establish  gross  negligence,  and  justify  a  verdict  and  judg- 
ment for  punitive  as  well  as  actual  damages. 

Negligence— Contributory— When  Question  for  Jurt. — Whether  one 
killed  by  a  live  electric  wire  which  had  become  grounded  during  a 
storm,  and  which  he  andertook  to  move  out  of  the  way,  was  guilty  of 
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contriltutory  negligence  in  so  doing,  is  for  the  jury  to  deci<1e,  from  a 
consideration  of  the  object  he  had  in  view,  his  knowlcdi:;e  or  ignorance 
of  all  tiie  elements  of  dan<:er  connected  therewith,  and  previous  warn* 
ings  to  him  of  the  danger  of  handling  grounded  wires. 

Action  to  recover  for  death  caused  by  negligence.  The 
Texarkana  Ga8  and  Electric  Light  Company  was  a  cor|x>ra- 
tion  operating  electric  lamps  and  wires  in  the  city  of  Texar- 
knna  for  the  purpose  of  furnishing  lights  to  its  inhabitants. 
During  the  night  of  August  22,  1891,  a  pevere  storm  raged 
in  the  city,  and  a  portion  of  tiie  wires  of  the  company  became 
broken  and  grounded  about  midnight.  Information  that  the 
wires  were  down  reached  the  power-house  of  the  company 
about  two  o'clock  A.  m.,  but  it  continued  to  keep  power  on, 
and  to  send  the  electricity  through  its  system  of  wires. 
Some  hours  after  daylight,  about  six  o'clock  a.  m.,  Ed  Wal- 
lace was  crossing  one  of  the  streets  of  the  city,  and  caught 
hold  of  a  dead  wire  lying  in  the  Ftreet.  He  was  informed 
by  one  Cole  of  the  danger  of  meddling  with  the  wires,  and 
that  a  hog  had  been  seriously  shocked  a  short  time  before  by 
coming  in  contnct  with  a  live  wire.  Notwithstanding  this 
warni:ig  he  coj)ti:-.i;c'd  to  drag  the  wire  across  the  street  until 
ordered  by  a  policeman  to  j)Ut  it  down.  In  apparent  obedi- 
ence to  this  order  he  grasped  the  wire  with  both  hands,  toss- 
ing it  back  and  forth,  preparatory  to  throwing  it  a.«ide. 
While  so  engaged  the  wire  in  his  hands  crossed  a  live  wire, 
thus  bringing  him  in  contact  with  the  electricity,  and  he  fell 
dead  almost  immediately.  From  the  evidence  it  appeared 
that  the  deceased  was  a  boy,  not  yet  arrived  at  the  age  of 
manhood;  and  Chief  Justice  Bunn  said,  in  writing  a  state- 
ment of  the  facts  in  the  case,  that  the  deceased  "  appears  to 
have  been  of  that  indiscreet  age  which  is  between  the  irre- 
sponsibility of  youth  and  the  full  responsibility  of  manliood. 
He  appears  to  have  been  at  an  age  when  it  might  fairly  be 
left  to  the  jury  to  say  how  far  he  should  be  held  responsible 
in  any  given  state  of  case."  After  verdict  and  judgment 
against  the  electric  light  company  for  both  actual  and  puui- 
live  damages  it  appealed. 

Scott  &  Jones,  for  the  appellant. 

J.  D.  Cook,  for  the  appellee. 

*'*  Bunn,  C.  J.  The  objections  that  plaintiff  should  have 
sued  as  administrator,  instead  of  merely  denominating  him- 
eelf  the  administrator  of  deceased,  and  also  that  he  failed  to 
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show  his  ofTicial  character  by  a  proper  profcrt  of  his  letters  of 
administration,  should  have  been  made  and  insisted  on,  by 
way  of  motion,  at  an  earlier  stage  of  the  proceedings,  and  are 
not  available  now. 

At  common  law  no  action  lay  for  the  death  of  a  person  pro- 
duced by  the  negligence  or  wrongful  act  of  another.  Now, 
by  statute  (Mansfield's  Digest,  sections  5225  and  5226),  an 
action  lies  for  damages  growing  out  of  the  death,  at  the  in- 
stance of  the  administrator,  for  the  benefit  of  the  widow  and 
next  of  kin,  and,  in  the  absence  of  an  administrator,  at  the 
instance  of  the  lieirs  at  law,  for  the  same  purpose.  The  suit 
authorized  by  these  two  sections  is  not  for  the  benefit  of  the 
estate  of  deceased.  ***  The  proceeds  do  not  go  into  the 
hands  of  the  legal  representative,  to  be  distributed  to  credit- 
ors and  heirs,  and  others  entitled  under  the  statute  of  admin- 
istration, but  to  be  distributed  to  the  widow  and  next  of  kin 
**in  tlie  proportion  provided  by  law  in  relation  to  the  distri- 
bution of  personal  property  left  by  persons  dying  intestate"; 
and  the  damages  are  to  be  such  as  the  jury,  in  each  case, 
**may  deem  a  fair  and  just  compensation,  with  reference  to 
pecuniary  injuries  resulting  from  such  death,  to  the  wife  and 
next  of  kin  of  such  deceased  person." 

Again,  a  suit  for  damages  to  person  or  property,  which 
might  be  brought  by  the  injured  person,  did  not,  at  common 
law,  survive  to  his  legal  representative,  and  if  it  had  been 
instituted  by  the  deceased  in  his  lifetime  it  abated  at  his 
death.  Now,  by  statute,  however  (Mansfield's  Digest,  sec- 
tion 5223),  an  "action  may  be  maintained  against  the  wrong- 
doers, and  such  action  may  be  brought  by  the  person  injured. 
or,  after  his  death,  by  his  executor  or  administrator,  against 
such  wrongdoer,  or,  after  his  death  (that  of  the  wrongdoer), 
against  his  executoror  administrator,  in  the  same  manner  and 
with  like  efiect  in  all  respects  as  actions  founded  ou  contracts." 

In  construing  these  several  statutes  together  (for  they  bear 
some  relation  to  one  another)  tiiis  court,  in  the  case  of  Davis 
V.  Railway  Co.,  53  Ark.  117, said:  "The  right  of  action  given 
by  the  latter  statute  (Lord  Campbell's  act,  sections  5225  and 
5226)  to  the  personal  representative  of  one  whose  death  has 
been  caused  by  the  default  of  another,  is  created  by  the  stat- 
ute, and  is  not  a  continuation  of  the  right  of  action  which  the 

deceased  had  in  his  lifetime The  right  which  accrued 

to  the  deceased  survives  to  his  administrator  by  virtue  of  the 
former  statute  (Mansfield's  Digest,  section  6223);  the  newly 
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created  right  (by  section  5225)  results  from,  and  accrues  on, 
the  deatli  of  **'  the  injured  party.  Both  actions  are  prose- 
cuted in  the  name  of  the  personal  representative,  wher& 
there  is  one,  and  may  proceed  pari  passu,  witliout  a  recovery 
in  the  one  having  the  effect  of  barring  a  recovery  in  the  other^ 
because  the  suits  are  prosecuted  in  different  rights,  and  the 
damages  are  given  upon  different  principles  to  compensate 
different  injuries.  One  is  for  the  loss  sustained  by  the  estate 
and  for  {he  suffering  from  the  personal  injury  in  the  lifetime 
of  the  decedent,  the  recovery  of  which  goes  to  the  benefit  of 
the  decedent's  creditors,  if  there  are  any;  the  other  takes  no 
account  of  the  wrongs  done  to  the  decedent,  but  is  for  the 
pecuniary  loss  to  tiie  [widow  and]  next  of  kin,  occasioned  by 
the  death  alone.  Tiie  death  is  the  end  of  the  period  in  the 
one  case,  and  the  beginning  in  the  other.  In  the  one  case 
the  administrator  sues,  as  legal  representative  of  the  estate, 
for  what  belonged  to  the  deceased;  in  the  other,  he  acts  as 
trustee  for  those  upon  whom  the  act  confers  the  right  of 
recovery  for  the  pecuniary  loss  inflicted  upon  them." 

The  suit  at  bar  must  be  regarded  as  an  action  by  the 
plaintiff  as  adniinistrator  for  the  benefit  of  the  estate  of  the 
deceased;  and,  viewing  it  as  such,  the  complaint,  which  lay  a 
its  damages  for  the  death  of  the  deceased,  would  be  bad  ot* 
demurrer;  for  damages  for  the  death  of  decedent,  when  re- 
covered, are  no  part  of  the  assets  of  the  estate,  to  be  dis- 
tributed to  creditors  and  so  forth.  But  as  no  demurrer  was- 
interposed,  and  since  the  manner  of  eliciting  the  testimony^, 
the  language  of  the  instructions,  the  argument  of  counsel^ 
and  the  verdict  of  the  jury  and  judgment  of  the  court  all  go 
to  show  that  the  parties,  the  jury,  and  the  court  all  treated 
the  claim  of  the  plaintiff' as  one  for  the  injury  to  deceased  in 
his  lifetime,  that  is  to  say,  for  the  pain  and  suffering  he 
endured  from  the  motuent  he  was  stricken  until  the  moment 
of  his  death,  which  was  legitimate,  ***  we  will  also  treat 
the  case  in  that  way,  and  consider  the  complaint  as  amended 
to  correspond  with  the  proof. 

The  court  is  of  the  opinion  that  the  evidence  of  negligence 
on  the  part  of  the  defendant  company,  and  its  servants  and 
employees,  is  sufficient  to  authorize  the  verdict  of  the  jury, 
and  that  the  evidence  as  to  pain  and  suffering  is  sufficient  to 
justify  the  verdict  for  actual  damages;  and  a  majority  is  of 
the  opinion  that  there  is  evidence  of  wanton  disregard  of  the 
rights  and  safety  of  others  on  the  part  of  the  defendant's 
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employees,  upon  which  the  jury  may  have  assessed  punitive 
damages,  as  they  did. 

As  to  the  defense  of  contributory  negligence,  a  mnjority  of 
the  court  is  of  the  opinion  that,  whether  or  not  the  conduct 
of  deceased  in  handling  the  broken  wires  was  careless,  some- 
-what  depends  upon  the  object  he  had  in  so  doing,  and  also 
■upon  his  knowledge  or  ignorance  of  all  the  elements  of  danger 
-connected  therewith,  and  that  the  jury  may  have  found  from 
'the  evidence  that  he  was  notguilty  of  contributory  negligence, 
"►notwithstanding  the  warnings  that  were  given  him. 

Thus,  having  in  view  the  prerogative  of  the  jury,  we  do  not 
■^feel  justified  in  disturbing  their  verdict. 

The  instructions  of  the  court,  as  given,  when  taken  all 
together,  we  think  fairly  and  substantially  declared  the  law 
ia  the  jury. 

The  judgment  is  therefore  affirmed. 

Nboliobnck — LivK  Electric  Wires  in  Stkkets. — Electric  corporations 
permitted  to  use  the  public  streets  for  their  own  purposes  must  be  required 
to  use  the  utmost  degree  of  care  in  the  construction,  inspection,  and  repair 
of  their  wires  and  poles,  to  the  end  that  travelers  along  tlie  highway  may 
not  be  injured  by  their  appliances:  Haynea  v.  Raleigh  OasCo.,  114  N.  C.  203; 
41  Am.  St.  Rep.  786,  and  note,  with  the  cases  collected. 

Neolioence  —  Contributory  —  When  a  Qoestion  for  Jury. —  When 
considerable  doubt  exists  as  to  whether  or  not  the  plaintiff  is  guilty  of  con- 
tributory negligence,  that  question  should  be  submitted  to  the  jury  for  its 
determination:  Peopk'a  Bank  v.  Morgob/nki,  75  Md,  432;  32  Am.  St.  Rep.  403, 
«nd  note.  When  contributory  negligence  is  relied  on  as  a  defense,  unless 
evidence  thereof  is  so  plain  and  convincing  as  to  leave  no  doubt  in  the 
<ninds  of  reasonable  men,  it  is  error  for  the  court  to  peremptorily  instruct 
for  the  defendant:  NetbiU  v.  OreenviUe,  69  Miss.  22;  30  Am.  St.  Rep.  521, 
4Uid  note,  with  the  cases  collected. 


Wolf  v.  State. 

[59  Arkansas,  297.] 

Ihtoxicatxng  Liquors — Elections— Construction  of  Statute. — Under  • 
statute  making  the  giving  away  of  intoxicating  liquor  on  an  election 
day  a  misdemeanor  it  is  no  defense  that  the  giving  away  of  such  liquor 
on  such  day  has  no  connection  with  or  reference  to  the  election  then 
being  held. 

CviuBNCB.— Judicial  Notice  is  taken  of  the  fact  that  wine  is  an  intoxicai> 
iog  liquor. 

A.  S.  McKennon,  for  the  appellant. 

J.  P.  ClarUf  attorney  general,  and  C  T.  Coleman^  for  tht 
Appellee. 
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••''  Hughes,  J.  The  appellant  was  convicted  of  giving 
away  intoxicating  liquor  in  Logan  county,  in  tins  state,  *•* 
on  the  day  of  a  general  election  for  state  officers,  and  appealed 
to  tliia  court.  The  liquor  given  away  was  wine.  He  con- 
tends that  the  court  improperly  refused  an  instruction  which 
he  asked,  and  committed  error  in  the  three  instructions  given. 
These  instructions  are  as  follows:  1.  "  The  jury  are  instructed 
that  if  the  defendant,  in  Logan  county,  Ark.-insaA,  on  election 
day  mentioned  in  the  indictment,  within  one  year  next  before 
the  finding  the  indictment,  gave  or  sold  to  witness  Weeks 
-any  quantity  of  intoxicating  liquors,  you  will  find  him  guilty, 
and  assess  his  punishment  at  a  fine,"  etc;  2.  "If  defendar.t 
conducted  witness  to  the  place,  and  assisted  him  in  procur- 
ing intoxicating  liquors  in  any  quantity,  defendant  is  as  guilty 
as  if  he  sold  or  gave  it  from  his  own  hand."  The  defendant 
objected  to  the  giving  to  the  jury  each  of  said  instructions, 
but  the  court  overruled  his  objections,  and  the  defendunt  at 
the  time  excepted. 

The  defendant  asked  the  court  to  instrugt  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence  that  defondnnt  was  not 
a  dealer  in  liquors,  and  was  in  no  way  connected  with  the 
sale  of,  or  traffic  in,  liquors  of  any  kind,  and  that  the  wine 
given  by  him  to  the  witness  had  no  connection  with,  or  refer- 
ence to,  the  election  then  being  held,  you  will  find  the  defend- 
ant not  guilty."  The  court  refused  this  instruction,  and  the 
defendant  excepted. 

After  argument  of  counsel  the  jury  retired  to  consider 
their  verdict  at  about  2:30  p.  m.,  and  during  the  afternoon 
were  called  into  court  twice,  and  interrogated  by  the  court 
why  they  could  not  agree  upon  a  verdict,  and  they  replied 
that  they  differed  as  to  whether  the  wine  given  to  witness  by 
defendant  was  intoxicating  or  not,  and  the  court  instructed 
them  that  such  was  a  question  of  fact  which  they  alone  should 
decide;  and  kept  them  together  utitil  adjourning  time,  when 
they,  under  instructions,  were  permitted  to  disj>erse  until  8 
*••  o'clock  next  morning,  when  they  were  culled  into  court, 
and  the  court  then  further  instructed  them  as  follows:  3. 
"Wine  is  an  intoxicating  liquor  within  the  meaning  of  the 
statute,  and  its  sale  or  gift  on  election  day  is  prohibited." 
Defendant  objected  to  the  giving  of  this  instruction  to  the 
jury,  but  the  court  overruled  the  objection,  and  the  defend- 
ant at  the  time  excepted. 

Section  1850  of  Manstield's  Digest  makes  the  giving  awaj 
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of  any  intoxicating  liquors  on  the  day  of  any  election,  or  the 
succeeding  night,  in  any  county,  city,  town,  or  township  in 
which  said  election  may  be  held,  punishable  by  fine  of  not 
less  than  two  hundred  dollars,  or  imprisonment  for  not  less 
than  six  months,  or  both.  It  matters  not  that  the  giving 
away  of  the  intoxicating  liquor  has  no  reference  to  the  elec- 
tion.    Tlie  statute  makes  no  exception. 

The  court  takes  judicial  knowledge  of  the  fact  that  wine  is 
an  intoxicating  liquor.  It  is  a  matter  of  common  knowledge; 
Black  on  Intoxicating  Liquor,  sec.  5;  11  Am.  &  Eng.  Ency. 
of  Law,  582;  Jones  v.  Surprise,  64  N.  H.  243;  State  "V,  Packer ^ 
80  N.  C.  439;  State  v.  Williamson,  21  Mo.  496. 

The  judgment  is  affirmed. 

Evidence. — Judicial  Notice  Aa  to  What  ake  Intoxicatiwo  Liquors: 
See  the  notes  to  Snider  T.  Siate^  12  Am.  St.  Rep.  353,  and  LanJ'ear  v.  Mestkr, 
89  Am.  Deo.  694. 


EeTNOLDS    v.    SnAVEB. 

[J9  AK KANSAS,  299.] 

Deeds— QniTCi. ATM — Ltabimty  Undkr  — A  grantor  conveying  by  deed  of 
bargain  and  sale  all  his  right,  title,  claim,  and  interest  in  and  to  a 
tract  of  land  is  not  responsible  for  defects  in  the  title  beyond  the  cove* 
nants  in  his  deed. 

Deeds  of  All  Title  and  Interest— Effect  of  Covenant  of  Warranty. — 
If  a  deed  purports  in  terms  to  convey  only  the  right,  title,  and  interest 
of  the  grantor  to  the  land  described,  instead  of  conveying  in  terms  the 
land  itsulf,  a  general  covenant  of  warranty  is  limited  to  that  right  or 
interest,  and  cannot  be  broken  by  the  enforcement  of  a  paramount  title 
outstanding  against  the  grantor  at  the  time  of  the  conveyance. 

Suit  in  equity  to  recover  damages  for  breach  of  covenant 
in  a  deed.  A.  G.  Kelsey  died,  leaving  a  wife  and  minor 
daughter.  D.  Reynolds  then  married  Kelsey's  widow,  and 
became  the  administrator  of  his  estate,  including  the  land  in 
controversy,  which  was  the  homestead  of  Kelsey  at  the  time 
of  his  death,  and  continued  to  be  the  homestead  of  Mrs.  Kel- 
sey and  her  daughter  at  the  time  that  Reynolds  married  the 
former.  As  such  administrator  Reynolds  conveyed  the  land 
in  dispute  ta  J.  M.  Shaver,  who,  in  conjunction  with  his  wife, 
subsequently  conveyed  the  same  land  to  Reynolds  by  a  deed 
purporting  to  bargain  and  sale  "all  their  right,  title,  claim, 
and  interest  in  and  to"  the  said  land,  describing  it,  "to  have 
and  to  hold  forever  unto  the  &aid  Dennis  W.  Reynolds,  his 
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heirs  and  assigns.  And  we,  the  said  James  M.  Shaver  and 
Caroline  Shaver,  do,  for  ourselves,  and  our  heirs  and  assigns, 
warrant  and  defend  the  same  unto  the  said  Dennis  W. 
Reynolds."  After  the  death  of  Mrs.  Reynolds  her  daugliter, 
before  mentioned,  brought  ejectment  against  Reynolds  for 
the  land  in  controversy,  and  recovered  judgment  against 
him  for  a  portion  thereof.  Reynolds  then  brought  this  suit 
against  the  heirs  of  James  M.  and  Caroline  Shaver,  for  an 
alleged  breach  of  covenant  of  warranty  contained  in  the  deed 
from  them  to  him.  The  trial  court  dismissed  bis  suit  for 
want  of  equity,  and  he  appealed. 

J.  C.  Hawthorne,  for  the  appellant. 

P.  H,  Crenshaw,  for  the  appellees. 

SOS  Hl'ghes,  J.  The  contention  of  the  appellant  is  that 
the  covenants  in  the  deed  of  Shaver  and  wife,  Caroline,  to 
him  apply  to  tlie  land  described  in  the  deed,  and  not  to 
whatever  "  right,  title,  claim,  and  interest"  the  appellees' 
ancestor  may  have  had  at  the  time  of  the  execution  of  the 
deed,  which  was  all  that  the  deed,  in  terms  of  the  granting 
clause,  purports  to  convey.  The  warranty  is:  "And  we,  the 
said  James  Shaver  and  Caroline  Shaver,  do,  for  ourselves  and 
our  heirs  and  assigns,  warrant  and  defend  the  same  unto  the 
said  Dennis  W.  Reynolds."  It  appears  from  the  language  in 
the  granting  part  of  the  deed  that  Shaver  and  wife  intended 
to  convey  only  their  "right,  title,  claim,  and  interest"  in  the 
land,  and  that  they  intended  only  to  "warrant  and  defend 
the  same."  This  is  the  legal  import  of  their  warranty,  that 
is,  that  they  would  warrant  and  defend  such  "right,  title, 
claim,  and  interest"  as  they  had  in  the  land  at  the  date  of 
their  conveyance,  which  was  all  they  had  conveyed.  The 
conclusion  that  sucii  was  their  intention  seems  apparent 
from  the  language  of  the  conveyance,  and  is  strengthened  by 
the  facts  that  Reynolds,  as  administrator  of  the  estate  of  *"• 
Kelsey,  had  conveyed  this  land  to  Shaver  while  it  was  a 
homestead,  and  could  not  legally  be  soM  by  the  administra- 
tor. The  conveyance  of  Shaver  and  wife  to  Reynolds  was, 
therefore,  nothing  more  than  a  quitclaim  deed. 

In  Van  Rensselaer  v.  Kearney,  11  How.  322,  it  is  said:  "The 
general  principle  is  adn)itted  that  a  grantor,  conveying  by 
deed  of  bargain  and  sale,  by  way  of  release  or  quitclaim  of 
all  his  right  and  title  to  a  tract  of  land,  if  made  in  good 
faith  and  without  any  fraudulent  representations,  is  not  re- 
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sponsible  for  the  goodness  of  the  title  beyond  the  covenants 
in  his  deed":  Patton  v.  Taylor^l  How.  159;  2  Sugden  on 
Vendors,  c.  12,  sec.  2,  p.  421;  2  Kent's  Commentaries,  473, 
and  other  cases  cited.  "Where  a  deed  purports  to  convey 
only  the  right,  title,  and  interest  of  the  grantor,  the  scope  of 
the  covenant  of  warranty  may  be  limited  by  the  8ul)jcct 
matter  of  the  conveyance":  2  Devlin  on  Deeds,  sec.  931,  and 
cases  cited.  Tiedeman  on  Real  Property,  section  858, says:  "If 
a  deed  purports  to  convey  in  terms  the  riglit,  title,  and  in- 
terest of  the  grantor  to  the  land  described,  instead  of  con- 
veying in  terms  the  land  itself,  a  general  covenant  of 
warranty  will  be  limited  to  that  right  or  interest,  and  will 
not  be  broken  by  the  enforcement  of  a  paramount  title  out- 
standing against  the  grantor  at  the  time  of  the  conveyance." 
Affirmed.  _____ 

DsBDS — QaiTCLAiM— What  Interest  Conveyed  bt. — A  qnitclaim  deed 
rests  in  the  purchaser  only  what  the  grantor  himself  could  claiui:  Allison  v. 
Thomas,  72  Cal.  562;  1  Am.  St.  Rep.  89,  and  note.  A  quitclaim  deed  only 
purports  to  release  whatever  interest  the  grantor  possesses  at  the  time:  Scm 
Francisco  v.  Lawton,  18  Cal.  465;  79  Am.  Dec.  187,  and  note;  Johnwn  v. 
Williams,  37  Kan.  179;  1  Am.  St.  Rep.  243,  and  note;  in  Bramklt  v.  Roberts, 
68  Miss.  325.  See,  also,  the  notes  to  Merrill  v.  Hutchinson,  23  Am.  St.  Rep. 
718,  and  Thorn  v.  Newsom,  53  Am.  Rep.  749. 

Deeds — Quitclaim — Warrantt. — The  covenant  of  warranty  runs  with 
the  land,  and  the  vendee,  through  a  sheriff's  deed  or  a  quitclaim,  may  recover 
npoa  the  covenant:  Saunders  r,  FlauiJcettt  77  Tex.  662. 


Houston,   Central   Arkansas,   and   Northern 
Railway  Company  v,  Bolling. 

[59  AEKAN8A8,  895.] 

Railroad  Comfanies— Liabilitt  to  Person  Riding  on  Handcar. — A 
young  child  cannot  recover  from  a  railway  company  for  injuries  re> 
ceived  through  the  negligence  of  the  company's  employees  while  the 
child  was  riding  on  a  handcar,  if  such  employees  had  been  expressly 
forbidden  by  the  rules  of  the  company  and  otherwise  to  permit  persons 
not  employees  to  ride  on  such  cars,  and  there  was  no  custom  to  permit 
persons  to  so  ride,  shown  to  have  been  known  to,  or  acquiesced  in  by,, 
the  officers  of  the  company. 

Action  by  Falls  Bolling  against  the  Houston,  Central 
Arkansas,  and  Northern  Railway  Company,  to  recover  dam- 
iges  for  personal  injury.  Mike  O'Connor  was  the  foreman  of 
A  section  crew  employed  by  said  railway  company.     Among 
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the  machinery  furnished  this  crew  to  enable  them  to  perform 
their  work  was  a  handcar  furnished  thein  for  the  express  pur- 
pose of  transporting  the  section  laborers  with  their  tools  and 
materials  to  and  from  the  several  places  on  the  line  of  the 
road  within  the  section  where  needed,  and  for  no  other  pur- 
pose. The  rules  and  regulations  of  tiie  company  expressly 
forbade  the  section  foreman  or  any  of  tlie  section-men  to 
allow  any  one  to  ride  on  tiie  handcar  excejjt  tlie  laborers  on 
the  Section.  They  were  also  forbidden  to  use  such  car  except 
in  tlieir  work,  and  of  these  rules  and  regulations  O'Con- 
nor iiad  express  notice.  On  March  29,  lb92,  after  the  sec- 
tion crew  had  quit  work,  for  the  day,  they  used  the  handcar 
for  the  purpose  of  transporting  a  couple  of  ladies  from  the 
section-house  to  a  place  on  the  road  where  they  desired  to 
go.  Falls  Boiling,  the  plaintiff,  a  child  about  four  years 
old,  asked  to  be  taken  on  the  trip.  Mike  O'Connor  was 
much  attached  to  the  child  and  asked  his  mother  to  allow 
him  to  go.  Mrs.  Boiling  consented,  and  the  boy  was  taken 
on  the  trip.  The  party  arrived  at  the  destination  of  the 
ladies  in  safety.  On  the  return  trip,  however,  O'Connor 
noticed  that  the  boy  was  becoming  sleepy,  and  moved  him 
to  a  place  on  the  car  whicli  he  thought  to  be  safe.  Shortly 
thereafter  the  boy  fell  asleep  and  in  some  unexplainable 
manner  got  his  hand  caught  in  a  cogwheel  and  crushed. 
On  the  trial  he  recovered  a  judgment  against  the  company 
for  five  thousand  dollars,  and  it  appealed. 

Dodge  &  Johnson,  for  ihe  appellant. 

Wells  <&  Williamson,  and  Jones  &  McCain,  for  the  appellee. 

*•*  HuGHKS,  J.  In  Flower  v.  Pennsylvania  R.  R.  Co.,  69 
Pa.  St.  210,  8  Am.  Rep.  251,  the  facts  were  as  follows:  "A 
train  of  defendant's  coming  into  the  city,  the  engine,  tender, 
and  one  car  were  detached  from  the  remainder,  and  run, 
under  the  charge  of  tlie  fireman  in  the  engineer's  place,  to  a 
water-station  belonging  to  the  defendants.  At  the  station 
the  fireman  asked  a  boy  ten  years  old,  standing  there,  to 
turn  on  the  water;  while  he  was  climbing  the  tender  to  put 
in  the  hose,  the  remainder  of  tlie  train  came  down  with  their 
ordinary  force,  struck  the  car  attached  to  the  engine,  the  jar 
threw  the  boy  under  the  wlieels,  and  he  was  killed."  In 
action  by  the  parents  for  his  death  it  was  held  that,  it  not 
being  in  the  scope  of  the  engineer's  or  fireman's  employment 
to  ask  any  one  to  com«  on  the  engine,  the  defendants  were 
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not  liable;  that  the  boy,  in  climbing  on  the  tender  at  the 
request  of  the  fireman,  did  not  come  within  the  protection  of 
the  defendants,  and  they  therefore  owed  no  duty  to  him. 
The  appeal  in  this  case  was  before  Justices  Agnew,  Shars- 
nvood  and  Williams.  Judge  Agnew  delivered  the  opinion  of 
the  court.  He  said:  "  Whether  the  boy  could  be  treated  as 
■**'  a  mere  trespasser  is  scarcely  the  question.  His  youth 
might  possibly  excuse  concurrent  negligence,  where  there  is 
clear  negligence  on  the  part  of  the  company.  The  true  point 
of  this  case  is  that,  in  climbing  the  side  of  the  tender  or 
engine,  at  the  request  of  the  fireman,  to  perform  the  fireman's 
duty,  the  son  of  the  plaintiffs  did  not  come  within  the  pro- 
tection of  the  company.  To  recover,  the  company  must  have 
come  under  a  duty  to  him,  which  made  his  protection  neces- 
sary  Nor  can  the  mere  youth  of  the  boy  change  the 

relations  of  the  case.  That  might  excuse  him  from  concur- 
ring negligence,  but  cannot  supply  the  place  of  negligence  on 
the  part  of  the  company,  or  confer  an  authority  on  one  who 
has  none.  It  may  excite  our  sympathy,  but  cannot  create 
rights  or  duties  which  have  no  other  foundation." 

In  Eat07i  V.  Delaware  etc.  R.  R.  Co.,  57  N.  Y.  382,  15  Am. 
"Rep.  513,  it  is  said  that  railroad  companies  have  the  right 
to  make  a  complete  separation  between  their  freight  and  pas- 
senger business.  When  this  is  done,  the  conductor  of  a 
freight  train  has  such  general  authority  only  as  is  incidental 
to  the  business  of  moving  freight,  and  no  power  whatever  as 
to  the  transportation  of  passengers;  and  notice  of  this  lim- 
ited authority  will  be  implied  from  the  natural  and  appar- 
ent divisions  of  the  business.  "In  the  great  transactions  of 
commercial  corporations  convenience  requires  a  subdivision 
of  their  operations  among  many  different  agents.  Each  of 
these  may  have  a  distinct  employment,  and  become  a  general 
agent  in  his  particular  department,  with  no  powers  beyond  it." 

In  Stone  v.  Hills,  45  Conn.  47,  29  Am.  Rep.  635,  it  is  said: 
^'The  rule  is  that  for  all  acts  done  by  a  servant  in  obedience 
to  the  express  orders  or  directions  of  the  master,  or  in  the 
execution  of  the  master's  business,  within  the  scope  of  his 
employment,  and  for  acta  in  any  sense  warranted  by  the  ex- 
press authority  conferred  upon  him,  considering  the  nature 
of  tlie  services  required,  the  instructions  ****  given,  and  the 
circumstances  under  which  the  act  is  done,  the  master  is 
responsible;  for  acts  which  are  not  in  these  conditions  the 
eervaut  alone  is  responsible." 


July,  1894.]     Houston  etc.  Ry.  Co.  v.  Bollinq.  41 

In  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476,  Cockburn,  C.  J. 
said:  "We  cannot  adopt  the  view  of  Erskine,  J.,  in  Sleuth 
V.  Wilson,  9  Car.  &  P.  607,  that  it  is  because  the  master 
has  intrusted  the  servant  with  the  control  of  the  horse  and 
cart  that  the  master  is  responsible.  The  true  rule  is  that 
the  master  is  only  responsible  so  long  as  the  servant  can  be 
said  to  be  doing  the  act,  in  the  doing  of  which  he  is  guilty 
of  negligence,  in  the  course  of  his  employment  as  servant. 
Thus,  it  will  be  seen  that,  in  the  absence  of  express  orders 
to  do  an  act,  in  order  to  render  the  master  liable,  the  act 
must  not  only  be  one  that  pertains  to  the  business,  but  must 
also  be  fairly  within  the  scope  of  the  authority  conferred  by 
tlie  employment":   Wood's  Law  of  Master  and  Servant,  546. 

In  the  case  at  bar  the  section  foreman  was  not  only  not 
authorized,  expressl}'  or  by  implication,  to  permit  persons  to 
ride  on  the  handcar,  but  had  been  expressly  forbidden  by 
the  rules  of  the  company  and  otherwise  to  permit  it,  and 
there  was  no  custom  to  permit  persons  to  ride  on  the  hand- 
car shown  to  have  been  known  to,  or  acquiesced  in  by,  the 
oflBcers  of  the  railroad  company.  "  In  order  that  the  corpo- 
ration should  be  made  responsible  by  reason  of  such  a  cus- 
tom it  was  necessary  to  show  that  it  was  actually  known  to 
the  officials  who  conducted  its  business,  or  that  it  was  so 
general  and  of  such  long  continuance  that  it  must  be  fairly 
inferred  tiiat  it  was  known  and  assented  to  by  them":  Pnwen 
V.  B<  Stan  etc.  R.  R.,  153  Mass.  191.  Such  is  not  shown  to  have 
been  the  case  here.  The  court  deems  it  needless  to  set  out  or 
discuss  tiie  instructions.  The  court  is  tlierefore  of  the  opinion 
that  tiiere  is  a  total  failure  in  *®*  this  case  of  evidence  to  show 
any  liability  upon  the  part  of  the  railroad  company.  Where- 
fore the  judgment  is  reversed  and  the  cause  is  dismissed. 

Wood,  J.,  being  disqualified,  did  not  participate  in  the 
determination  of  this  cause. 

Railroads— LiABiLrrr  to  P«rsons  Injurkc  Whit.b  Ridino  on  Hand- 
CARS. — In  the  absence  of  proof  that  a  railway  company  ia  accustomed  to 
carry  passengers  upon  handcars  one  who  is  injured  while  thus  riding  haa 
no  cause  of  action  a<|ainst  the  company,  although  thus  invited  to  ride  by 
the  section  foreman:  Hoar  v.  Maine  Cent.  R.  R.  Co.,  70  Me.  65;  35  Am. 
Rep.  299.  A  railroad  company  must  exercise  ordinary  and  reasonable  care 
for  the  safety  of  a  passenger  lawfully  on  its  handcar:  International  etc  Ry. 
Co.  V.  Prince,  77  Tex.  560;  19  Am.  St.  Rep.  795,  and  especially  note.  See, 
also,  IiUernational  etc  R.  R.  Co.  v.  Cock,  OS  Tex.  713;  2  Am-  St.  Rep.  521. 
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Wood  v.  Wood. 

[59  Arkansas,  441.] 

Appellate  Practicb — Review  of  Decree. — A  bill  to  review  a  decree  of 
divorce,  on  the  ground  of  alleged  errors  of  law  apparent  on  the  face  of 
the  record,  may  be  filed  without  first  obtaining  leave  of  court;  but  an 
erroneous  order  of  court  to  strike  the  bill  from  its  files  should  not  be 
reversed,  unless  prejudicial  to  the  appellant. 

PRAcncE  ON  Bill  op  Rkview. — In  an  attack  upon  a  decree  by  a  bill  of 
review  for  errors  of  law  the  court  cannot  examine  the  evidence  to  see 
whether  the  decree  is  based  upon  a  correct  finding  of  facts.  In  such 
case  it  is  the  sole  duty  of  the  court  to  inquire  whether  the  record, 
exclusive  of  the  evidence,  contains  any  substantial  error  of  law  pointed 
out  by  the  bill. 

Maruiage  and  Divorce — Divorce  on  Amended  Complaint— Review  op 
Decree. — If  a  plaintiff  in  an  action  for  divorce  who  has  not  acquired  the 
statutory  residence  within  the  state  before  bringing  suit  acquires  such 
residence  before  filing  an  amended  complaint  setting  up  a  distinct  and 
separate  cause  for  divorce  the  amended  complaint  is  equivalent  to 
bringing  a  new  action,  and  a  decree  of  divorce  rendered  therein  is  regu- 
lar so  far  as  the  question  of  residence  is  concerned,  and  cannot  be  set 
asiile  as  erroneous  on  a  bill  of  review. 

Marriage  and  Divorce — Alimony  in  Gross. — An  allowance  of  alimony 
in  gross  by  consent  of  the  parties  at  the  time  the  decree  of  divorce  is 
rendered  is  not  error. 

Dower— Effect  of  Divorce.— A  decree  of  divorce  from  the  bonds  of  matri- 
mony bars  the  wife's  claim  of  dower. 

Marriage  and  Divorce — Alimont — Conclusiveness  op  Decree. — A  wife 
who,  in  her  action  fi>r  divorce,  fails  to  show  by  her  complaint  in  what 
her  husband's  estate  consists,  or  that  it  is  within  the  jurisdiction  of  the 
court,  cannot,  after  obtaining  a  decree  of  absolute  divorce,  witii  a  large 
sum  as  alimony,  have  the  decree  vacated  or  amended  on  a  bill  of  review, 
on  the  ground  that  the  court  failed  to  set  apart  to  her  one-third  of  hei 
husband's  estate  as  by  statute  provided. 

Martin  &  Murphy,  for  the  appellant. 

Rose,  Hemingway  &  Rose,  and  J.  M.  Moore,  for  the  appellee. 

***  Battle,  J.  The  chancery  court  erred  in  striking  from 
its  files  appellant's  bill  of  review  for  the  reason  that  it  was 
filed  without  leave  first  had  and  obtained.  It  was  brought 
to  procure  an  examination  and  reversal  of  a  decree  made  on 
a  bill  for  divorce  on  account  of  alleged  errors  of  law  apparent 
on  the  face  of  the  record.  It  is  not  necessary  to  obtain  leave 
of  the  court  before  a  bill  of  this  kind  can  be  filed:  Perry  v. 
Phelips,  17  Ves.  178;  Story's  Equity  Pleading,  sees.  404,  405; 
Mitford's  Equity  Pleading,  84.  In  Jacks  v.  Adair,  33  Ark. 
173,  and  Webster  v.  Diamond,  36  Ark.  538,  this  court  held 
that  a  bill  of  review  founded  on  newly  discovered  evidence 
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cannot  be  lawfully  filed  without  leave  of  the  court  first  ob- 
tained; ***  but  this  rule  does  not  apply  to  bills  of  review  for 
•rrors  of  law  apparent  on  the  face  of  the  decree. 

The  order  to  strike  the  bill  from  the  files  of  the  court 
should  not  be  reversed,  notwithstanding  it  was  erroneous, 
unless  it  was  prejudicial  to  the  appellant;  and  it  was  not  if 
the  bill  fails  to  show  that  she  was  entitled  to  the  relief  asked 
for  therein,  and  should  be  affirmed:  Woodnll  v.  Moore,  55  Ark. 
22;  Denson  v.  Denson,  33  Miss.  560;  Bleight  v.  M'llvoy,  4 
T.  B.  Mon.  142.     Was  it  prejudicial? 

Appellant  assigns  in  her  complaint  three  errors  of  law  in 
the  decree  of  divorce:  1.  The  appellant  had  not  resided  in 
this  state  for  a  period  of  one  year  before  she  commenced  the 
action  in  which  the  decree  of  divorce  was  rendered;  2.  The 
allowance  of  alimony  was  too  small  and  inadequate;  and  3. 
The  alimony  should  not  have  been  given  her  in  bar  of  dower 
in  the  estate  of  appellee.  The  prayer  of  the  bill  was  that  the 
decree  be  so  modified  as  to  allow  her  reasonable  alimony,  and 
a  divorce  from  bed  and  board  instead  of  from  the  bonds  of 
matrimony. 

In  an  examination  of  the  errors  assigned  we  are  confined 
to  the  pleadings,  proceedings,  and  decree,  as  set  out  in  the 
complaint.  In  an  attack  upon  a  decree  by  a  bill  of  review 
for  errors  of  law  a  court  cannot  look  into  the  evidence  to  see 
whether  the  decree  is  based  upon  a  correct  finding  of  the  facts. 
That  is  the  proper  office  of  a  court  of  competent  jurisdiction 
upon  an  appeal.  But,  assuming  that  the  facts  upon  which 
the  decree  rests  have  been  properly  found,  it  is  the  sole  duty 
of  a  court  to  inquire  whether  the  record,  exclusive  of  the  evi- 
dence, contains  any  substantial  error  of  law  pointed  out  by 
the  bill  of  review:  Story's  Equity  Pleading,  sec.  407;  Buffing^ 
ton  V.  Harvey,  95  U.  S.  99. 

1.  Before  any  person  can  be  entitled  to  a  divorce,  under 
our  statute,  he  or  she  must  allege  and  prove,  in  **•  addition 
to  a  legal  cause  of  divorce,  a  residence  in  this  state  for  one 
year  next  before  the  commencement  of  the  action.  The 
appellant  failed  to  comply  with  this  statutory  prerequisite  in 
the  beginning  of  her  action  as  first  instituted.  She  first 
became  a  resident  of  this  state  on  the  I7th  of  April,  1888,  and 
brought  suit  for  a  divorce  on  the  26th  of  June  next  following; 
and  was  not,  therefore,  entitled  to  a  decree  for  divorce  in  the 
action  as  originally  brought.  But  she  amended  her  com- 
plaint  by   adding   an   entirely  new  and   distinct   cause   of 
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divorce,  of  winch  the  cause  on  which  her  action  was  origi- 
nally founded  formed  no  part,  and  by  stating  that  she  had 
been  a  resident  of  this  state  for  more  than  two  years  next 
before  the  filing  of  the  amendment,  and  by  asking  for  a  di- 
vorce from  the  bonds  of  matrimony,  and  for  alimony.  This 
amendment  was  filed  in  June,  1891.  Appellee  answered  it, 
and  denied  the  allegations  as  to  the  grounds  of  divorce. 
Depositions  were  taken  to  show  the  residence  of  the  appellant 
in  tills  state  for  the  one  year  before  the  filing  of  the  amend- 
ment and  the  new  cause  of  divorce.  Upon  this  evidence  she 
obtained  the  decree  which  she  now  seeks  to  set  aside  by  bill 
of  review. 

Tiie  filing  of  the  amendment  setting  up  an  entirely  sepa- 
rate and  distinct  cause  of  divorce,  and  the  answer  to  it  of 
appellee,  were  equivalent  to,  and  not  distinguishable  from, 
the  beginning  of  a  new  suit.  In  answering,  tiie  appellee 
entered  his  appearance,  and  waived  summons.  The  same 
result  was  reached  as  would  have  been  accomplished  had  a 
new  and  original  complaint  been  filed.  In  that  case  the 
ap])ellee  could  have  entered  his  appearance,  as  he  did, 
and  waived  summons,  and  the  same  end  would  have  been 
obtained  as  was  reached  by  the  filing  of  the  amendment. 
The  legal  effect  of  the  two  proceedings  is  the  same.  When  a 
new  cause  of  action  is  introduced  by  amendment  a  lis  pen- 
dens  is  not  created  as  to  the  subject  matter  of  the  amend- 
ment, and  '*'*''  the  statute  of  limitation  does  not  cease  to  run 
until  the  filing  of  the  amendment:  Curtis  v.  Hitchcock,  10 
Paige,  400;  Holmes  v.  Trout,  7  Pet.  214;  Sicard  v.  Davis,  6 
Pet.  124;  Wilkes  v.  Elliot,  5  Cranch  C.  C.  611.  Such  has 
been  held  to  be  the  effect  of  an  amendment  setting  up  a  new 
cause  of  divorce  in  Kentucky,  In  Logan  v.  Logan,  2  B.  Mon. 
148,  it  was  held  that  "though  an  original  bill  for  aliniony 
and  divorce  may  be  prematurely  filed,  yet,  if  grounds  for 
alimony  occur  before  the  hearing,  and  the  facts  are  set  out 
in  an  amended  bill,  and  not  answered,  the  court  may  give 
the  appropriate  decree  for  the  complainant."  "And  so,  in 
MrCrocklin  v.  McCrocklin,  2  B.  Mon.  370,  the  same  court 
held  that,  though  the  time  of  abandonment  may  not  have 
authorized  any  decree  when  the  original  bill  was  filed,  yet  if, 
before  the  filing  of  an  amended  bill,  the  abandonment  has 
been  sufficiently  long  to  authorize  a  decree  of  divorce  and  for 
alimony,  it  may  be  decreed." 

2.  As  to  the  sufficiency  of  the  alimony  decreed  to  the  ap- 
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pellant,  no  error  of  law  appears  upon  the  record.  That  is  a 
fact  which  appears  only  in  the  evidence.  Upon  this  point 
the  decree  says:  "  In  the  matter  of  alimony,  the  same  liav- 
ing  been  heard  by  the  court  on  proof  and  arguments  of  solic- 
itors, and  the  parties  consenting  that  alimony  may  be  awarded 
in  a  gross  sum,  and  the  court  being  well  and  suflBciently  ad- 
vised in  the  premises,  it  is  ordered  and  adjudged  that  out  of 
the  estate  of  the  said  defendant,  Henry  Wood,  the  plaintiff, 
Mary  J.  Wood,  be,  and  she  is  hereby,  allowed  the  sum  of 
thirty-three  thousand  dollars  by  way  of  alimony  to  be  paid 
to  her  by  the  said  Henry  Wood  (or  to  her  solicitors  of  record, 
Cnruth  &  Erb),  together  with  the  costs  accrued  in  this  cause."^ 
This  is  conclusive  in  this  proceeding  as  to  the  sufficiency  of 
the  alimony,  it  being  a  matter  which  was  determined  by  the 
court  by  hearing  the  evidence.  If  it  was  inadequate  the 
remedy  of  the  appellant  was  by  appeal  from  the  decree 
***♦  by  which  it  was  allowed:  Bauman  v.  Bauman,  18  Ark, 
820;  68  Am.  Dec.  171. 

In  allowing  alimony  in  a  gross  sum  the  court  departed 
from  the  course  usually  pursued  in  such  matters,  but  this 
was  done  by  consent.  She  was  represented  by  solicitors,  who 
were  acting  within  the  apparent  scope  of  their  authority. 
She  has  no  right  to  repudiate  her  acts  of  record  done  by  them^ 
but  she  must  abide  by  them,  and  hold  her  solicitors  respon- 
sible, if  they  were  derelict  in  their  duties,  or  unfaithful  ta 
her  injury.  In  rendering  a  decree  in  accordance  with  con- 
sent of  parties,  given  by  their  respective  solicitors,  no  error 
of  law  was  committed  by  the  court:  Coster  v.  Clarke,  3  Edw. 
Ch.  405;  Price  v.  Notrebe,  17  Ark.  56;  Beck  v.  Bellamy,  98 
N.  C.  129;  Shattuck  v.  Bill,  142  Mass.  56;  Brockley  v.  Brock- 
ley,  122  Pa.  St.  1,  6. 

3.  In  allowing  alimony  the  court  decreed  that  it  should  be 
a  "bar  of  all  the  plaintiff's  right  of  dower  in  the  estate  of 
the  said  Henry  Wood,"  her  former  husband.  She  insists 
that,  the  divorce  not  having  been  granted  on  account  of  her 
misconduct,  the  court  erred  in  barring  her  dotal  rights.  But 
this  is  not  true,  unless  she  could  have  retained  her  right  ta 
dower  after  her  divorce  from  the  bonds  of  matrimony.  She 
could  not  at  common  law.  To  entitle  a  party  to  dower  she 
must  be  the  wife  at  the  death  of  the  husband.  A  divorce 
7rom  the  bonds  of  matrimony  barred  the  claim  of  dower: 
Fr<tmpt6n  v.  Stephens,  L.  R.  21  Ch.  Div.  164;  McCraney  v. 
iIc(Jraney,  5  Iowa,  241;  68  Am.  Dec.  702;  Gleaton  v.  Emer- 
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ion,  51  N.  H.  405;  Barrett  v.  Failing,  111  U.  S.  525;  Day  v. 
West,  2  Edw.  Ch.  596;  Reynolds  v.  Reynolds,  24  Wend.  196; 
Wait  V.  Wait,  4  N.  Y,  95;  1  Coke  on  Littleton,  c.  5,  sec.  36, 
p.  32  a;  3  Blackstone,  130;  4  Kent's  Commentaries,  54;  2 
Bishop  on  Marriage,  Divorce,  and  Separation,  sec.  1631. 

But  section  2578  of  Mansfield's  Digest  provides:  "In  case 
of  divorce  dissolving  the  marriage  contract  for**®  the  mis- 
conduct of  the  wife  she  shall  not  be  endowed."  This  is  a 
peculiar  statute.  Without  undertaking  to  declare  the  rights 
of  a  divorced  wife  the  legislature  declared  by  this  section  in 
what  event  she  shall  not  be  endowed.  It  is  a  copy  of  a  New 
York  statute  without  the  enactment  of  the  statutes  of  the 
fitate  from  which  it  was  borrowed,  which  explained  and  gave 
it  vitality  and  effect  in  that  state. 

In  Reynolds  v.  Reynolds,  24  Wend.  193,  the  origin  and 
effect  of  this  statute  in  New  York  is  explained  as  follows: 
**By  the  statute,  Westm.  second  (13  Ed.  L),  c.  34,  it  was 
enacted  that  'if  a  wife  willingly  leave  her  husband,  and  go 
away,  and  continue  with  her  advouterer,  she  shall  be  barred 
forever  of  action  to  demand  her  dower  that  she  ought  to  have 
of  her  husband's  lands,  if  she  be  convicted  thereupon,  except 
that  her  husband  willingly  and  without  coercion  of  the  church 
reconcile  her,  and  suffer  her  to  dwell  with  him;  in  wiiich 
case  she  shall  be  restored  to  her  action':  2  Inst.  433.  This 
statute  was,  in  substance,  re-enacted  in  this  state  in  1787:  1 
Oreenleaf,  p.   294,   sec.  7;  and  it  remained    in  force  down 

to  the  revision  of  the  laws  in  1830 In  1830  the  act  of 

1787  was  repealed,  and,  after  declaring  that  a  widow  shall  be 
entitled  to  dower,  a  new  provision  was  made  in  the  following 
words:  '  In  case  of  divorce  dissolving  the  marriage  contract, 
for  the  n)isconduct  of  the  wife,  she  shall  not  be  endowed:' 
1  Rev.  Stats.  741,  sec.  8.  Under  this  statute  the  adultery 
is  not  enough.  It  must  be  followed  by  a  divorce  dissolving 
the  marriage  contract.  This  brouglit  us  back  to  the  common 
law,  as  it  stood  before  the  statute  of  13  Edward  I.,  for,  as  we 
have  already  seen,  adultery  did  not  work  a  forfeiture  at  com- 
mon law.  And  as  to  a  divorce  a  vinculo,  that  always  put  an 
end  to  the  claim  of  dower;  for,  although  it  was  not  necessary 
that  the  seisio  of  the  husband  should  continue  during  the 
coverture,  it  was  necessary  that  the  marriage  should  continue 
***  until  the  death  of  the  husband:  Coke  on  Littleton,  32  o; 
^  Blackstone's  Commentaries,  130;  2  Kent's  Commentaries, 
52  c,  and  p.  54.     The  statute  bar  for  the  mere  act  of  adultery, 
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which  had  existed  for  more  than  five  centuries  and  a  half, 
was  blotted  out  by  the  repeal  of  the  act  of  1787 — the  British 
statutes  not  being  in  force  in  this  state;  and  the  eighth  sec- 
tion of  the  act  of  1830  has  added  nothing  to  the  law  as  it 
would  iiave  stood  had  the  legislature  stopped  with  a  biniple 
repeal  of  the  act  of  1787." 

In  Wtiit  V.  Wait,  4  N.  Y.  95,  the  court  overlooking  Day  v. 
West,  2  Edw.  Ch.  592,  and  Reynolds  v.  Reynolds,  24  Wend. 
193,  "held  that  a  judgment  dissolving  a  valid  marriage  for 
the  adultery  of  the  husband  did  not  cut  off  the  wife's  incho- 
ate right  to  dower  in  lands  of  which  he  was  at  the  date  of  tlie 
judgment,  or  theretofore  had  been,  seised."  In  speaking  of 
the  decree  dissolving  the  marriage  in  that  case  the  court 
«aid:  "The  statutory  divorce  is  limited  in  its  operation,  and 
only  affects  the  rights  and  obligations  of  the  parties  to  the 

<*xtent  declared  by  statute It  is  true  that  the  decree 

is  that  the  marriage  be  dissolved,  and  that  each  party  be 
freed  from  the  obligations  thereof.  This  dissolution  and  re- 
lease, however,  is  not  absolute.  The  wife,  when  the  husband 
is  the  cuiily  party,  is  still  entitled  to  her  support,  and  the 
obligation  of  marriage  still  rests  upon  the  husband,  so  far  as 
to  render  it  unlawful  for  him  ag.MU  to  marry.  Wiien  the 
wife  is  the  guilty  party  the  marriage  still  continues  in  force, 
«o  far  as  to  give  the  husband  a  title  to  her  property,  and  to 
retidcr  it  unlawful  for  her  to  marry.  As  a  further  penalty 
for  her  offense  the  legislature  has  declared,  that  when  the 
wife  is  convicted  of  adultery,  slie  shall  not  not  be  entitled  to 
•dower  in  her  husband's  real  estate." 

Holding  that  a  decree  of  divorce  had  no  other  effect  than 
that  declared  by  the  statute,  and  finding  that  the  dissolu- 
tion of  marriage  by  the  decree  was  not  absolute,  ***  but  that 
the  obligation  of  marriage,  according  to  the  statutes  of  New 
York,  still  rested  upon  the  husband,  so  far  as  to  render  it 
"Unlawful  for  him  again  to  marry,  the  court  rested  its  decision 
-in  Wait  v.  Wait,  4  N.  Y.  95,  on  the  ground  that  the  section 
which  provided  that,  "in  case  of  divorce  dissolving  the  n)ar- 
Tiage  contract  for  the  misconduct  of  the  wife  she  shall  not 
be  endowed,"  by  denying  a  wife's  right  to  dower  when  di- 
vorced for  adultery,  by  fair  implication  saved  it  when  a 
divorce  was  granted  for  the  adultery  of  the  husband.  This 
decision,  even  under  the  peculiar  laws  of  New  York,  has  been 
•questioned:  Moore   v.  Hegeman^  27  Hun,  70;    affirmed  92 
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N.  Y.  521;  44  Am.  Rep.  408;  Price  v.  Price,  124  N.  Y.  599;  2 
Bisliop  on  Marriage,  Divorce,  and  Separation,  sec.  1635. 

But  there  is  no  statute  in  this  state  limiting  the  dissolution 
of  the  marital  ties  to  either  party.  Under  the  statutes  the 
courts  can  impose  on  the  husband  the  obligation  to  support 
the  divorced  wife  by  way  of  alimony,  but  in  a  divorce  a  vin- 
culo the  dissolution  of  the  marriage  is  absolute.  The  com- 
mon law  in  this  respect  is  unrepealed.  Here  no  quasi  marital 
relation  or  condition  exists,  after  a  divorce  from  the  bonds  of 
matrimony  has  been  granted,  upon  which  the  right  to  dower 
can  attach.  Under  the  statutes  of  this  state  the  widow  only 
is  entitled  to  dower.  It  is  true  that  the  language  of  section 
2578  of  Mansfield's  Digest  indicates  the  opinion  that  the  wife 
wou'd  be  entitled  to  dower  if  the  divorce  should  be  granted 
on  account  of  the  misconduct  of  the  husband,  but,  as  said 
b}-  Chief  Justice  Marshall  in  Postmaster  General  v.  Early^ 
12  Wheat.  148,  "a  mistaken  opinion  of  the  legislature  con- 
cerning the  law  does  not  make  law":  Endlich  on  Statutes, 
sec.  372. 

At  the  time  appellant  was  granted  a  divorce  a  statute 
of  this  state,  enacted  on  the  2d  of  March,  1891,  provided 
that  a  wife  who  has  been  granted  a  divorce  from  the  bondg 
of  matrimony  "shall  be  entitled  ***  to  one-third  of  her  hus- 
band's personal  property  absolutely,  and  one-tiiird  part  of  sill 
the  lands  whereof  her  husband  was  seised  of  an  estate  of  in- 
heritance at  any  time  during  the  marriage,  for  her  life,  unless 
the  same  shall  liave  been  relinquished  by  her  in  legal  form," 
and  the  final  order  or  judgment  of  divorce  "shall  designate 
the  specific  property,  both  real  and  personal,  to  which  such 
wife  is  entitled."  It  is  contend3d  by  appellant  that,  if  the 
filing  of  the  amendment  to  her  complaint  was  the  beginning 
of  a  new  action,  the  act  of  March  2d  was  in  force  at  its  com- 
mencement, and  the  one -third  part  of  the  estate  of  her  di- 
vorced husband  should  have  been  set  apart  to  her  according  to 
its  ternjs.  But  she  did  not  assign  the  failure  to  do  so  as  an 
error  in  her  bill  of  review,  and  seek  to  have  it  corrected. 
On  the  contrary  she  sought  to  have  the  decree  of  divorce 
from  the  bonds  of  matrimony  set  aside,  and  thereby  to  sur- 
render the  right  to  one-third  of  her  husband's  estate,  if  she 
was  entitled  to  it,  and  for  a  divorce  from  bed  and  board  and 
for  alimony  against  appellee.  She,  therefore,  has  no  right  to 
complain  in  this  court  that  she  did  not  recover  that  which 
she  neither  asked  for  nor  desired. 
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Appellant  did  not  undertake  to  show,  in  her  original  or 
amended  bill  for  divorce,  that  she  was  entitled  to  the  benefits 
of  tiie  act  of  March  2,  1891.  Her  original  bill  was  filed 
before  it  was  passed,  and  it  was  not  amended  thereafter  in 
that  respect.  For  the  purpose  of  showing  that  she  was  entitled 
to  considerable  alimony  she  alleged  in  the  original  bill  that 
the  defendant  was  not  worth  less  than  two  hundred  thousand 
dollars,  but  did  not  say  in  what  his  estate  consisted,  or  that 
it  was  within  the  jurisdiction  of  the  court.  No  information  is 
given  toshow  that  the  court  had  the  jurisdiction,  by  reason  of 
the  quality  and  location  of  the  property,  to  set  apart  to  her 
one-third  of  it  under  the  act.  It  might  have  been  real  estate 
situate  ■*"  in  anotlier  state.  Nothing  appears  in  the  rec- 
ord, outside  of  the  evidence,  to  show  that  the  court  committed 
an  error  of  law  in  failing  to  divide  the  estate  of  the  husband 
in  accordance  with  the  act. 

Decree  aflfirmed.  ____^ 

Bills  of  Rbvikw— Nbcessttt  fob  Lkayb  of  Coukt  to  Fill — Leave 
of  court  is  necessary  before  filing  a  bill  of  reyiew,  or  a  bill  in  the  nature  of 
a  bill  of  review:  Simpaon  v.  WaUs,  6  Rich.  Eq.  364;  62  Am.  Dec.  392,  and 
note. 

Bills  of  Rbyisw — What  Rbvibwkd  ox.— To  entitle  one  io  bring  m- 
bill  of  review  error  must  appear  on  the  face  of  the  decree  or  pleadings,  and 
the  evidence  at  large  cannot  be  gone  into:  Seijuin  v.  Maverick,  24  Tex.  526; 
76  Am.  Dec.  117,  and  note.  A  reversal  of  a  decree  will  not  be  justified  by 
a  mere  difference  of  opinion  as  to  the  weight  of  testimony:  Tnwey  ▼. 
Socket,  1  Ohio  St.  54;  59  Am.  Dec.  610,  and  note.  A  bill  of  review  lies  to 
correct  errors  appearing  in  the  body  of  the  decree  without  further  examina- 
tion of  matters  of  fact:  Jamet  v.  Fisk,  9  Smedes  k  M.  144;  47  Am.  Deo. 
Ill,  and  note.  Sea,  also,  the  extended  notes  to  Brewer  v.  Bowman^  20  Am. 
Dec.  164,  and  Duggen  v.  McOruder,  12  Am.  Dec  632. 

Marriagb  and  DiTORCK.— Allowaito  of  Alihomt  ix  Ohoss:  See  the 
•xtended  note  to  Melhvin  v.  Methvin,  60  Am.  Dec.  668. 

DowKR.— A  Decrkb  of  Diyorcb  Bars  All  Claim  to  Down:  Oarrr, 
Carr,  92  Ey.  552;  36  Am.  St  Rep.  614,  and  note. 

Diyorcb — Res  Judicata. — A  final  decree  of  divorce  settles  all  property 
rights  of  the  parties,  and  bars  a  subsequent  action  by  either  party  to  deter- 
mine any  question  of  alimony  or  property  rights  which  might  have  been  set- 
tled by  such  decree:  Boe  v.  Roe,  52  Kan.  724;  39  Am.  St.  Rep.  367,  ud  note. 
AH.  ST.  Rxr..  Vou  ZLUL  —4 
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[59  Akeansas,  562.] 
ASSIONHRNT  FOR  BSNEFIT    Or    CRUDIT0R3 — WiTHHOLDIKO    ASSETS. — Th« 

withdrawal  by  a  director  of  a  corporation  of  a  portion  of  its  assets  for 
his  own  use  at  a  time  when  the  corporation  is  hopelessly  insolvent, 
and  in  contemplation  of  an  assignment  for  the  benefit  of  creditors,  does 
not  of  itself  render  a  subsequent  partial  assignment  void,  if  the  assign- 
ment does  not  tend  in  any  way  to  promote  or  cover  up  the  acta  of  such 
director  in  reference  to  the  withdrawal  of  such  assets. 

Assignment  for  Benefit  of  Creditors— Preferences. — An  assignment 
by  an  insolvent  corporation  for  the  benefit  of  creditors  is  not  rendered 
Toid  from  the  fact  that  on  the  day  the  assignment  was  instituted  the 
corporation  confessed  judgment  in  favor  of  bona  fide  creditors  preferred 
in  the  assignment,  and  then  entered  its  appearance  in  an  action  by 
the  assignee  and  such  creditors,  with  consent  that  the  assignee  should 
be  appointed  receiver  of  the  assigned  property,  so  that  it  might  be 
Bold  under  order  of  court  on  terms  prohibited  by  the  statute  regulating 
assignments. 

Assignment  for  Benefit  of  Creditors  by  Corporation— Preferences. — 
A  corporation  having  the  right  to  prefer  one  or  more  of  its  creditors 
may  do  so  by  assignment,  mortgage,  or  judgment,  or  by  a  combination 
of  these  methods,  so  long  as  no  fraud  is  perpetrated  under  the  pre- 
tense  of  securing  the  debt. 

Assignment  for  Benefit  of  Creditors  bt  Corporation. — An  insol- 
rent  corporation  has  a  right  to  make  an  assignment  in  trust  for 
the  benefit  of  its  creditors,  and  may  exercise  such  right  to  the  same 
extent  and  in  the  same  manner  as  a  natural  person,  unless  restricted 
by  its  charter  or  some  statutory  provision. 

Absionmbnt  for  Benefit  of  Creditors  by  Corporation  —  Assets  as 
Trust  Fdnd. — In  those  states  where  an  insolvent  corporation  may 
make  preferences  among  its  creditors  by  assignment  the  rule  that  the 
property  of  the  corporation  is  a  trust  fund  in  the  hands  of  its  directors 
as  a  specific  lien  or  direct  trust  does  not  prevail,  and  it  is  only 
when  a  court  of  equity,  at  the  instance  of  a  proper  party,  and  in  a 
proper  proceeding,  has  taken  possession  of  the  assets  of  the  corpora- 
tion, that  such  assets  constitute  a  trust  fund  for  its  creditors. 

Assignment  for  Benefit  of  Creditors  by  Corporation — Preference  to 
Director. — A  corporation  having  the  right  to  prefer  its  creditor  by 
assignment  may  thus  prefer  a  just  debt  due  from  it  to  one  of  its 
directors. 

Assignment  for  Benefit  of  Creditors  by  Corporations — Preference 
TO  Directors. — An  assignment  for  the  benefit  of  creditors  by  an 
insolvent  corporation  with  preferences  is  not  void  from  the  fact  that 
the  of  its  directors  are  liable  as  indorsers  on  notes  constituting  part  of 
two  indebtedness  of  the  corporation  preferred  by  the  assignment. 

Action  to  set  aside  an  assignment  for  the  benefit  of  cred- 
itors as  fraudulent  and  void.  The  F.  P.  Gray  Dry  Goods 
Company,  an  insolvent  corporation,  duly  executed  a  deed  of 
assignment  to  Joseph  Griffith  for  the  benefit  of  its  creditors, 
by  which  it  conveyed  to  him  its  entire  stock  of  merchandise, 
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fixtures,  and  other  assets,  to  pay:  1.  The  cost  of  administering 
the  trust;  2.  To  pay  W.  B.  Worthen  &  Co.  about  two  thousand 
three  hundred  dollars,  and  Wolf  <fe  Bro.  about  two  thousand 
three  hundred  dollars,  and  the  Gazette  Publishing  Company 
about  four  hundred  dollars;  3.  To  pay  the  residue  of  the 
proceeds  of  the  assigned  property  to  the  remaining  creditors 
of  the  incorporation  in  equal  proportions  without  preferences. 
At  the  time  of  the  execution  of  this  assignment  the  stock- 
holders and  directors  of  the  corporation  were  F.  P.  Gray, 
J.  A,  Gray,  and  L.  L.  Boone,  the  first-named  being  president. 
The  assignee  at  once  gave  bond  and  took  possession  of  the 
assigned  property,  and  the  corporation  duly  confessed  judg- 
ments in  favor  of  Worthen  &  Co.  and  Wolf  &  Bro.  for  the 
amounts  due  them,  respectively,  and  executions  duly  issued 
at  once.  On  the  day  that  the  assignment  was  executed  the 
judgments  confessed,  and  the  executions  issued  Worthen  & 
Co.  and  Wolf  &  Bro.  commenced  an  action  in  equity  against 
Griffith  and  the  assignor,  reciting  the  foregoing  proceedings, 
the  perishable  nature  of  the  property  assigned,  and  pray- 
ing that  Griffith,  as  assignee,  be  invested  with  the  power  of  a 
receiver  to  take  charge  of  the  assigned  assets,  and  under  the 
order  of  the  court  distribute  the  proceeds  as  provided  in 
the  assignment,  and  for  other  proper  relief.  Subsequently 
Burnhara  &  Co.  and  other  creditors  of  the  corporation  filed 
intervening  petitions  reciting  that  all  the  foregoing  trans- 
actions and  proceedings  were  fraudulent  and  void  on  the 
ground  of  the  insolvency  of  the  corporation,  and  that  they 
were  a  part  of  a  general  scheme  to  cover  up  the  assets  of 
the  corporation.  *'  That,  for  a  long  time  previous  to  said 
confession  of  judgment  and  assignment,  the  officers  of  said 
company  had  been  fraudulently  disposing  of  its  property, 
and  secreting  and  withdrawing  it  from  the  assets  of  the  cor- 
poration, and  appropriating  it  to  their  own  use;  that  Wor- 
then &  Co.  held  the  notes  of  the  dry  goods  company  for  a 
portion  of  the  indebtedness  claimed  to  be  due  them,  and 
that  said  F.  P.  Gray  and  James  A.  Gray,  two  directors,  were 
individual  indorsers  on  said  notes,  and  that,  for  other  debts 
not  so  indorsed,  F.  P.  Gray  had  deposited  property  with 
said  Worthen  as  collateral  security;  that,  in  order  to  relieve 
said  individual  liability  of  said  F.  P.  and  James  A.  Gray,  said 
dry  goods  company  had  purchased  large  amounts  of  goods 
in  order  that  the  same  might  be  included  in  the  assign- 
ment, so  as  to  pay  off  the  debts  of  said  preferred  creditors; 
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that  both  James  A.  and  F.  P.  Gray  attended  the  meeting  of 
the  board  of  directors  which  authorized  said  assignment  and 
confession  of  judgment,  and  voted  for  the  same."  That  tiiey 
had  brought  suit  against  the  insolvent  corporation  in  ques- 
tion, and  had  caused  attachments  to  issue,  but  that  said 
attachments  had  not  been  levied,  because  the  property  of 
the  corporation  was  in  the  hands  of  a  receiver.  "  Tiiey 
prayed  that  the  assignment,  judgment,  and  application  for 
a  receiver  be  declared  void,  and  that  a  sufficient  amount 
of  the  proceeds  of  the  sale  by  the  receiver  be  paid  over  to 
the  intervenors  to  satisfy  their  claims,  and  for  other  relief." 
On  the  conclusion  of  tlie  trial  in  the  court  below  the  court 
decided  that  the  assignment  was  fraudulent  and  void,  and 
ordered  the  proceeds  of  the  assets  in  the  hands  of  the  re- 
ceiver distributed,  first,  to  pay  the  claims  of  the  intervening 
creditors  who  had  filed  attachments,  the  remainder  of  the 
funds  to  be  distributed  to  the  remaining  creditors  in  equal 
proportions,  including  the  preferred  creditors  under  the  as- 
signment, whose  debts  were  valid  and  justly  due.  The  pre- 
ferred creditors  and  the  receiver  appealed. 

Rose,  Hemingway  &  Rose  and  J.  Erh,  for  the  appellants. 

Sanders  &  Cockrill  and  C.  B,  Moore  and  Jones  &  McCain^ 
for  the  appellees. 

***  RiDDicK,  J.  The  assignment  in  question  in  this  case 
is  assailed  .on  several  grounds.  We  will  first  consider  the 
question  whether  the  evidence  is  sufficient  to  support  the 
contention  that  F.  P.  Gray,  president  of  the  F.  P.  Gray  Dry 
Goods  Company,  while  contemplating  an  assignment  by  said 
company,  purchased  large  quantities  of  goods,  with  a  view  to 
include  them  in  said  assignment,  so  that  the  preferred  debts 
might  be  paid  in  full,  and  thus  relieve  himself  of  liability 
on  his  indorsement.  Outside  of  the  fact  that  the  dry  goods 
company  was  in  an  extremely  insolvent  condition  at  the 
time  of  the  assignment,  and  that  Gray,  who  was  himself 
insolvent,  and  of  no  worth,  financially,  was  an  indorser  on 
some  of  its  preferred  notes,  the  only  evidence  directly  bearing 
on  this  point  was  the  testimony  of  witnesses  Boone  and 
Lambert.  Boone  was  the  secretary  of  the  company.  He 
testified  that  he  had  a  conversation  with  Gray  when  he 
started  for  New  York  in  March  before  the  assignment  was 
made;  that  Gray  said  that  he  intended  to  buy  yery  few  goods; 
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tliat  afterward,  while  in  New  York,  he  bought  about  twenty- 
two  thousand  dollars'  worth  of  goods,  including  a  bill  he 
had  ordered  from  Kansas  City  just  before  he  started  for 
New  York.  When  asked,  on  cross-examination,  whether  the 
amount  bought  was  materially  larger  than  witness  expected 
him  to  *'®  buy,  he  replied:  "I  am  not  a  judge  of  that,  but 
I  am  satisfied  in  my  own  mind,  from  what  I  heard  him  and 
the  clerks  say,  that  he  did  not  need  near  the  goods."  On  the 
other  hand,  Lambert,  who  was  a  manager  of  two  of  the  depart- 
ments of  the  company's  store,  testified  that  it  was  the  custom 
of  Gray  to  ask  the  heads  of  the  different  departments  what 
goods  were  needed,  before  going  on  to  purchase  them;  that, 
before  leaving  for  New  York,  in  March  previous  to  the  as- 
signment, Gray  had,  as  usual,  asked  him  to  state  the  amount 
of  goods  needed  for  his  departments.  In  the  conversation 
Gray  instructed  witness  **to  make  the  order  as  small  as  pos- 
sible, and  not  to  order  any  goods  unless  they  were  absolutely 
needed."  He  further  testified  that  Gray  only  purchased 
about  half  the  goods  he  requested  him  to  purchase.  Gray 
returned  from  New  York  the  latter  part  of  March,  and  the 
assignment  was  made  on  the  12th  of  May  following — about 
a  month  and  a  half  after  his  return. 

We  do  not  think  this  evidence  sufiBcient  to  show  that  Gray 
contemplated  the  assignment  at  the  time  the  goods  were  pur- 
chased, or  that  he  made  the  purchase  with  the  intention  not 
to  })ay  for  the  goods.  But,  if  such  an  intention  on  the  part 
of  Gray  was  shown,  it  is  doubtful  if  any  one,  except  the  cred- 
itors from  whom  such  goods  were  purchased,  could  complain, 
and  there  is  nothing  in  the  pleadings  or  the  proof  to  show  us 
from  whom  goods  were  purchased  at  that  time. 

The  evidence  does  show  that  when  the  company  became 
hopelessly  insolvent,  and  it  was  apparent  that  a  failure  was 
i.ievitabie,  Gray,  a  few  days  before  the  assignment  was  exe- 
cuted, and  with  a  view  of  making  the  assignment  in  ques- 
tion, withdrew  about  seven  hundred  dollars  of  cash  from  the 
assets  of  the  company,  and  appropriated  it  to  his  own  use. 
Did  this  make  the  assignment  void?  It  was  said  in  the  case 
of  Hill  V.  Woodberry,  49  Fed.  Rep.  138,  4  U.  S.  App.  72,  a 
case  involving  the  validity  of  an  assignment  *''*  made  in 
this  state,  that  "a  fraudulent  disposition  of  property  invali- 
dates a  subsequent  assignment  for  the  benefit  of  creditors 
only  when  the  deed  of  assignment  is  part  of  a  scheme  to 
defraud  creditors,  and  the  provisions  of  the  deed  are  calcu- 
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lated  to  promote  that  object."  The  assignment  executed  by 
the  dry  goods  company  was  only  a  partial  assignment.  It 
did  not  pretend  to  convey  to  the  assignee  all  the  assets  of  the 
company,  and  the  funds  appropriated  by  Gray  were  not 
included  in  the  assets  conveyed  by  it.  We  do  not  see  that 
the  assignment  tended  in  any  way  to  promote  or  cover  up 
the  acts  of  Gray  in  reference  to  the  withdrawal  of  such  assets, 
and  we  hold  that  its  validity  was  not  affected  by  such  acts: 
Excelsior  Mfg.  Co.  v.  Owens,  58  Ark.  561. 

It  is  further  contended  that  the  confession  of  judgment, 
the  deed  of  assignment,  and  the  application  for  a  receiver 
constituted  the  assignment  in  fact,  and  that  they  were  in 
violation  of  the  statute  regulating  assignments  for  the  bene- 
fit of  creditors,  and  were  therefore  void.  Of  the  five  cases 
cited  by  counsel  to  support  this  contention,  three  of  them 
{White  V.  Cotzhausen,  129  U.S. 329;  Preston  v.  Spaulding,  120 
111.  208,  and  Hahn  v.  Salmon^  20  Fed.  Rep.  801 )  are  casea 
which  arose  under  statutes  forbidding  preferences  in  assign- 
ments by  insolvent  debtors.  These  cases  were  controlled  by 
the  rule,  which  seems  to  be  well  established,  that,  where  sucii 
statutes  exist,  an  insolvent  debtor,  contemplating  a  general 
assignment,  will  not  be  allowed  to  evade  the  statute  by  exe- 
cuting a  mortgage  or  confessing  a  judgment  in  favor  of  one 
or  more  of  his  creditors  whom  he  wishes  to  prefer.  Such 
a  preference  in  a  general  assignment  being  in  those  states 
forbidden  by  the  letter  of  the  law  it  is  properly  held  that 
preferences  by  a  mortgage  or  judgment  made  in  contempla- 
tion of  an  assignment  are  equally  against  its  spirit,  and  void, 
for,  to  quote  from  the  opinion  in  one  of  those  cases,  "  courts 
are  not  to  be  *''*  misled  by  mere  devices  or  baffled  by  mere 
forms."  In  the  case  of  Richmond  v.  Mississippi  Mills,  52 
Ark.  30,  the  court  only  announced  the  general  rule  that 
courts  will  look,  not  only  at  the  name,  but  at  the  sub- 
stance, of  the  instrument,  and  the  intention  of  the  parties,. 
in  order  to  determine  what  the  instrument  is.  In  Mackie  v. 
Cairns,  5  Cow.  547,  15  Am.  Dec.  477,  the  other  case  cited  by 
counsel,  the  deed  of  assignment  contained  a  provision  that 
the  trustees  should  pay  the  grantor  for  his  support,  out  of 
the  proceeds  of  the  property  assigned,  a  sum  not  exceeding 
two  thousand  dollars  per  annum.  Afterward  the  assignor, 
being  apprehensive  lest  the  assignment  should  be  held 
void  on  account  of  tliis  reservation  in  his  favor,  confessed  a 
judgment  in  favor  of  the  trustees  named  in  the  assign nient 
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for  the  benefit  of  the  preferred  creditors.  It  was  held  that 
an  insolvent  debtor  can  make  no  assignment  of  any  part  of 
his  property  in  trust  for  himself,  and  that,  if  the  security  for 
the  benefit  of  creditors  contain  such  a  provision,  or  be  in- 
tended to  come  in  aid  of  another  security  containing  such  a 
provision,  it  is  void.  The  assignment  was  therefore  declared 
void  because  of  this  reservation  in  favor  of  the  grantor,  and 
the  judgment  was  also  held  to  be  void  because  the  court 
found  that  the  object  and  intention  of  it  was  to  carry  out 
and  sustain  an  illegal  assignment. 

These  cases  can  have  but  small  weight  here,  for  the  as- 
signment before  us  does  not  reserve  any  benefit  to  the  gran- 
tor, and  it  does  not  contravene  the  policy  of  our  law,  for 
we  have  no  statute  forbidding  preferences.  In  this  state 
the  debtor,  having  the  absolute  right  to  prefer  one  or  more 
of  his  creditors,  may  do  so  by  assignment,  mortgage,  or 
judgment,  or  in  any  other  legitimate  way.  If,  at  or  about 
the  time  he  executes  an  assignment  preferring  certain  cred- 
itors, he  also  confesses  judgment  in  their  favor,  the  court 
may  properly  scan  such  acts  of  an  insolvent  debtor  closely, 
to  see  that  no  fraud  is  *"  perpetrated  under  the  pretense 
of  securing  a  debt.  But  when  it  is  found  that  the  judgment 
is  based  on  a  valid  debt,  which  is  also  preferred  in  an  assign- 
ment executed  in  due  form,  and  otherwise  legal,  then,  to 
declare  them  void,  we  are  forced  to  hold  that  although, 
standing  alone,  each  would  be  valid,  yet,  taken  together, 
both  would  be  bad.     To  such  a  conclusion  we  cannot  come. 

But  it  is  said  that,  at  the  time  the  assignment  was  exe- 
cuted and  the  judgments  confessed,  the  parties  interested 
intended  to  apply  to  the  chancery  court  for  tlie  appointment 
of  a  receiver  that"  the  goods  assigned  might  be  sold  on 
terms  prohibited  by  the  statute,  and  that  this  intention  made 
the  assignment  in  law  fraudulent  and  void.  The  question 
whether  the  chancellor  erred  in  appointing  a  receiver,  and  in 
taking  jurisdiction  over  the  assets  assigned,  is  not  before  us 
in  this  case.  The  appellees  appeared,  and,  by  proper  peti- 
tions, became  parties  to  the  action,  and,  without  any  demur- 
rer or  objection  to  the  jurisdiction  of  the  court,  submitted  the 
case  on  its  merits,  and  it  is  not  necessary  now  to  determine 
the  question  of  the  regularity  of  the  appointment  of  the  re- 
ceiver. But  if  it  be  conceded  that  the  appointment  of  a 
receiver  was,  under  the  circumstances,  unauthorized,  still  we 
cannot  adopt  the  view  that  the  intention  to  bring  an  unau- 
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thorized  suit  is  such  a  fraud  as  will  invalidate  an  assignment 
in  other  respects  valid.  We  do  not  think  that  an  intention, 
based  on  a  mistaken  view  of  the  law,  should  be  followed  by 
such  severe  consequences. 

This  brings  us  to  the  question  whether  the  assignment  was 
rendered  invalid  by  reason  of  the  fact  that  F.  P.  and  James 
A.  Gray,  two  of  the  directors  of  the  dry  goods  company,  were 
interested  as  indorsers  on  some  of  the  notes  to  Worthen  & 
Co.,  which  constituted  a  portion  of  the  indebtedness  pre- 
ferred by  the  assignment.  It  will  be  necessary,  therefore,  to 
consider  the  question  of  the  powers  of  corporations  to  make 
assignments,  and  to  prefer  *''*  creditors,  under  the  laws  of 
this  state.  In  the  old  case  of  Ex  parte  Conway,  4  Ark.  804, 
this  court  first  considered  the  question  whether  »  corporation 
has,  unless  restrained  by  its  charter  or  some  statute,  the 
same  power  of  disposing  of  its  property  by  assignment  as  an 
individual  under  like  circumstances  has,  or,  in  other  words, 
quoting  the  language  of  the  court,  "  whether  the  law  places 
natural  and  artificial  persons  upon  the  same  footing  in  re- 
gard to  such  assignments"?  The  conclusion  reached  by  the 
court  in  that  case  was  that  a  corporation  has  the  same  power 
of  disposing  of  its  property  by  assignment,  and  of  preferring 
its  creditors,  that  a  natural  person  has,  under  like  circum- 
stances. In  the  later  case  of  Ringo  v,  Biscoe,  13  Ark.  575, 
the  same  question  was  considered  by  the  court,  and  the  doc- 
trine that  an  insolvent  corporation  has  the  same  right  to  exe- 
cute an  assignment  and  make  preferences  among  its  bona  fide 
creditors  that  a  natural  person  has,  under  like  circumstances, 
was  reafl&rmed  in  an  opinion  by  Chief  Justice  Watkins. 
That  a  corporation  in  failing  circumstances  has  the  right  to 
make  an  assignment  and  prefer  one  or  more  of  its  creditors 
has,  in  this  state,  never  been  doubted  or  questioned  since  the 
determination  of  those  cases.  But,  outside  of  this  state,  the 
rule  seems  to  be  well  established,  and  Mr.  Burrill,  in  his 
work  on  Assignments,  quotes  with  approval  the  language  of 
Chancellor  Walworth  in  De  Ruyter  v.  Trustees  of  St.  Peter's 
Church,  3  Barb.  Ch.  119,  that  "it  appears  to  be  settled,  by  a 
weight  of  authority  which  is  irresistible,  that  a  corporation 
has  the  right  to  make  an  assignment  in  trust  for  its  creditors; 
and  may  exercise  that  right  to  the  same  extent,  and  in  the 
same  manner,  as  a  natural  person,  unless  restricted  by  its 
charter  or  some  statutory  provision."  And  he  concludes  the 
same  section  by  saying  that,  "apart  from  statutory  provi- 
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eions,  no  distinction  exists  between  an  individual  and  a  cor- 
poration in  regard  to  the  exercise  of  "^^  the  power  to  make 
preferences";  Burrillon  Assignments,  6th  ed.,  sec.  45,  pp.  64, 
65,  where  the  authorities  are  collated. 

If  it  be  true  that  an  insolvent  corporation  may  prefer  its 
creditors,  and  if  it  be  also  true  that  the  debt  due  Worthen  & 
Co.  was  an  honest  and  bona  fide  debt,  which  the  dry  goods 
company  had  the  right  to  contract,  and  that  the  indorsement 
by  the  directors  was  legitimate,  then,  upon  what  logical  or 
reasonable  ground  can  we  conclude  that  the  dry  goods  com- 
pany could  not  prefer  this  debt  in  making  the  assignment? 

There  are  quite  a  number  of  cases  decided  by  different 
courts  that  hold  that  the  assets  of  an  insolvent  corporation 
constitute  a  trust  fund,  and  that  the  directors  will  be  treated 
as  trustees  holding  this  fund  for  the  bene6t  of  the  creditors 
of  the  corporation.  It  is  apparent  that  where  this  rule  is 
adopted  in  its  full  extent  no  preferences  to  any  creditor  can 
be  made  by  an  insolvent  corporation,  and  so  it  has  been  held. 
The  supreme  court  of  Wisconsin,  after  laying  down  the  rule 
that  the  directors  and  oflBcers  of  an  insolvent  corporation  are 
trustees  for  the  creditors,  says:  "The  directors  are  then  trus- 
tees of  all  the  property  of  the  corporation  for  all  its  creditors, 
and  an  equal  distribution  must  be  made,  and  no  preference 
to  any  one  of  the  creditors,  and  much  less  to  the  directors  or 
trustees  as  such  ":  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis. 
646.  This  seems  to  be  the  logical  and  consistent  result  of 
what  is  known  as  the  "trust-fund  doctrine."  To  assert  that 
the  directors  of  an  insolvent  corporation  hold  its  property  as 
trustees,  that  it  is  a  trust  fund  in  their  hands  fur  the  benefit  of 
the  creditors  of  the  corporation,  and  at  the  same  time  to  admit 
that  they  may  prefer  one  creditor  or  one  class  of  creditors,  to 
the  exclusion  of  others  equally  deserving,  would  seem  to  be 
both  illogical  and  inconsistent.  If  the  directors  hold  the  as- 
sets of  the  corporation  as  trustees  **•  for  the  creditors,  then 
each  creditor  has  a  right  to  his  share  in  the  proceeds  of  the 
assets  of  the  corporation,  and  the  directors  cannot  defeat  this 
right.  So  soon  as  we  admit  that  the  director  may  prefer 
one  creditor  or  class  of  creditors,  and  thus  defeat  the  right 
of  anotlier  creditor  to  his  share  in  the  assets,  we  come 
irresistibly,  to  the  conclusion  that  the  directors  are  not  trus- 
tees for  the  creditors,  nor  the  assets  a  trust  fund,  within  the 
ordinary  meaning  of  such  terms,  for  the  two  positions  are 
inconsistent  and  contradictory. 
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As  the  rule  is  firmly  established  in  this  state  that  a  cor- 
poration, even  though  insolvent,  may  make  preferences  among 
its  creditors,  it  is  evident  that  it  cannot  be  said  that  the 
property  of  a  corporation  in  this  state  is  a  trust  fund  in  the 
hands  of  its  directors,  in  the  strict  and  technical  sense  of 
such  words.  There  may  be  a  qualified  meaning  in  which, 
at  times,  the  assets  of  a  corporation  may  properly  be  termed 
a  trust  fund,  and  this  may  be  well  illustrated  by  reference  to 
certain  opinions  of  the  supreme  court  of  the  United  States, 
in  which  the  question  has  been  considered.  In  the  case  of 
Graham  v.  Railroad  Co.,  102  U.  S.  148,  Mr.  Justice  Bradley, 
after  referring  to  the  contention  that  the  corporation  was  a 
mere  trustee  holding  its  property  for  the  benetit  of  its  stock- 
holders and  creditors,  said:  "  We  do  not  concur  in  this  view. 
It  is  at  war  with  the  notions  which  we  derive  from  the  Eng- 
lish law  with  regard  to  the  nature  of  corporate  bodies.  A 
corporation  is  a  distinct  entity.  Its  affairs  are  necessarily 
managed  by  officers  and  agents,  it  is  true;  but,  in  law,  it  is 
as  distinct  a  being  as  an  individual  is,  and  is  entitled  to  hold 
property  (if  not  contrary  to  its  charter)  as  absolutely  as  an  in- 
dividual can  hold  it.  Its  estate  is  the  same,  its  interest  is  the 
same,  its  possession  is  the  same."  The  learned  judge  then  pro- 
ceeds to  say  that,  when  a  corporation  becomes  insolvent,  a 
court  of  *''*  equity  may,  at  the  instance  of  the  proper  parties, 
take  charge  of  its  assets,  and  administer  them  as  a  trust  fund 
for  the  benefit  of  its  stockholders  and  creditors.  "  The  court," 
he  says,  "  will  then  make  those  funds  trust  funds  which,  in 
other  circumstances,  are  as  much  the  absolute  property  of  the 
corporation  as  any  man's  property  is  his."  In  other  words, 
as  we  understand  that  opinion,  until  a  court,  through  its 
officers,  takes  charge  of  the  property  of  the  corporation,  it 
has,  even  though  insolvent,  as  complete  control  thereof  as 
an  individual  would  have  over  his  property  under  like  cir- 
cumstances. In  the  late  case  of  Hollins  v.  Brierfield  Coal  & 
Iron  Co.,  150  U.  S.  885,  Mr.  Justice  Brewer,  reviewing  the 
cases  on  this  question,  illustrates  the  sense  in  which  the  term 
"trust  fund"  has  been  used  by  the  court  in  speaking  of  the 
assets  of  a  corporation.  "The  same  idea  of  equitable  lien 
and  trust,"  he  says,  "  exists  to  some  extent  in  the  case  of 
partnership  property.  Whenever,  a  partnership  becoming 
insolvent,  a  court  of  equity  takes  possession  of  its  property, 
it  recognizes  the  fact  that  in  equity  the  partnership  creditors 
have  a  right  to  payment  out  of  those  funds  in  preference  to 
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individual  creditors,  as  well  as  superior  to  any  claims  of  the 
partners  themselves.  And  the  partnership  property  is,  there- 
fore, sometimes  said,  not  inaptly,  to  be  held  in  trust  for  the 
partnership  creditors,  or  that  they  have  an  equitable  lien  on 
such  property.  Yet  all  that  is  meant  by  such  expressions  is 
the  existence  of  an  equitable  right  which  will  be  enforced 
whenever  a  court  of  equity,  at  the  instance  of  a  proper  party, 
and  in  a  proper  proceeding,  has  taken  possession  of  the 
assets.  It  is  never  understood  that  there  is  a  specific  lien  or 
direct  trust."  It  is  only  in  this  limited  and  qualified  sense 
that  the  assets  of  an  insolvent  corporation  may  in  this  state 
be  properly  said  to  be  a  trust  fund  for  its  creditors,  for  our 
•'*  decisions  that  such  a  corporation  may  make  preferences 
among  its  creditors  is  inconsistent  with  the  idea  of  any  spe- 
cific lien  or  direct  trust. 

But  it  is  contended  that  the  funds  of  an  insolvent  corpora- 
tion are  in  the  hands  of  the  directors  to  be  disbursed  on  their 
unbiased  and  impartial  judgment,  and  that,  when  personal 
interest  or  individual  gain  is  an  element  subserved  through 
their  preference,  it  should  be  set  aside  as  being  in  contraven- 
tion of  sound  equitable  principles.  To  support  this  conten- 
tion counsel  cite,  among  other  cases,  the  well-considered 
case  of  Mallory  v.  Mallory •Wheeler  Co.j  61  Conn.  131.  In 
that  case  the  directors  of  a  corporation  undertook  to  use  their 
official  position  for  their  own  benefit,  and  to  increase  their 
salary,  to  the  injury  of  the  interests  of  the  corporation.  The 
familiar  rule  tiiat  no  one  acting  in  a  fiduciary  capacity  shall 
be  permitted  to  make  use  of  that  relation  for  his  own  benefit, 
at  the  expense  of  the  interests  of  his  principal,  was  invoked 
by  the  corporation,  and  applied  by  the  court.  Tliere  can  be 
no  doubt  that  the  rule  was  properly  applied  in  that  case,  for 
the  directors  are  agents,  and,  to  a  certain  extent,  trustees  of 
the  corporation.  They  will  not  be  allowed  to  enter  into 
engagements  in  which  they  have  a  personal  interest  conflict- 
ing with  the  interests  of  their  principal,  whose  interests  they 
are  bound  to  protect.  The  rule  is  of  wide  application,  and 
applies,  as  was  held  in  that  case,  to  agents,  partners,  guard- 
ians, executors,  and  to  trustees  generally,  as  well  as  to  the 
directors  and  managing  officers  of  corporations.  If  personal 
engagements  hostile  to  the  interest  of  their  principals  are 
entered  into  by  persons  holding  such  fiduciary  relations  they 
are  not,  in  law,  absolutely  void,  but  voidable  at  the  election 
of  their  principals.     We  do  not  see  how  that  rule  can  apply 


|60  WoRTHEN  V.  Griffith.  [Arkansas, 

in  this  case,  for  the  party  complaining  here  is  not  the  cor- 
poration, but  certain  creditors  of  the  *'*  corporation.  The 
directors  of  a  corporation  are  neither  trustees  nor  agents  of 
the  creditors,  and  they  do  not  occupy  a  fiduciary  relation 
toward  them,  and  therefore  the  rule  does  not  apply. 

Although  there  are  expressions  in  many  of  the  cases  cited 
by  counsel  that  seem  to  support  the  contention  that,  even 
when  an  insolvent  corporation  may  make  preferences,  the 
directors  of  such  corporation  must  be  free  from  personal 
bias  in  disbursing  its  assets  and  making  such  preferences, 
yet  we  do  not  believe  that  such  a  rule  has  any  sound  reason 
to  rest  upon.  The  very  fact  that  preferences  are  made  shows 
always  that  the  party  making  them  is  biased  more  or  less 
toward  the  person  in  whose  favor  they  are  made.  As  long 
as  preferences  are  allowed  to  be  made  by  insolvent  debtors 
they  will  be  dictated  more  or  less  by  the  personal  bias  of  the 
person  making  them.  The  individual  debtor,  when  insolvent 
and  forced  to  make  an  assignment,  generally  prefers  his 
friends,  and  often  members  of  his  own  family.  The  home 
creditor  and  neighbor  is  preferred  at  the  expense  of  the  non- 
resident one,  perhaps  equally  deserving.  So,  when  this  dry 
goods  company  came  to  make  an  assignment,  it  is  not  strange 
that,  in  making  preferences,  it  should  favor  the  home  credit- 
ors. Tiie  contention  that  the  estate  of  an  insolvent  debtor 
shoul.i  be  disbursed  by  some  one  acting  without  bias  or  per- 
sonal interest  would  apply  almost  as  well  to  the  case  of  an 
assignment  by  an  insolvent  individual  or  partnership,  as  to 
that  of  a  corporation,  and,  if  adopted,  would  result  in  forbid- 
ding all  preferences  in  assignments  by  insolvent  debtors,  a 
result  that  must  be  productive  of  much  good,  but  it  is  one 
that  the  courts  might  leave  to  the  wisdom  of  the  legislature 
to  accomplish;  for,  to  quote  the  language  of  Judge  Caldwell, 
ki  Gould  V.  Little  Rock  etc.  Ry.  Co.,  52  Fed.  Rep.  684,  the 
right  to  make  preferences  "is  too  firmly  imbedded  incur 
system  of  jurisprudence  to  be  overthrown  by  judicial  decision, 
and  it  can  ***  no  more  be  overthrown  by  the  courts  in  its 
application  to  corporations  than  to  individuals":  Gould  v. 
lAttle  Rock  etc.  Ry.  Co.,  52  Fed.  Rep.  684.  That  was  a  case 
that  arose  in  this  state,  and  was  controlled  by  the  laws  of 
this  state,  and,  after  an  examination  of  the  authorities,  the 
court  held  that  an  insolvent  corporation  of  this  state  may 
prefer  its  creditors,  whether  they  be  officers  of  the  corporation 
or  strangers.     "  The  doctrine  established  by  the  best-consid- 
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ered  cases,  and  by  the  supreme  court  of  the  United  States," 
says  Judge  Caldwell,  in  his  opinion  in  that  case,  "is  that 
the  mere  fact  that  creditors  of  a  corporation  are  directors  and 
stockholders  does  not  prevent  their  taking  security  to  them- 
selves as  individuals  to  secure  a  bona  fide  loan  of  money  jire- 
viously  made  to  such  corporation,  and  used  by  it  in  conducting 
its  legitimate  business."  The  same  question  came  in  a  recent 
case  before  the  United  States  circuit  court  of  appeals  for  the 
sixth  circuit,  and  the  same  conclusion  was  reached.  "It 
may  be  conceded,"  said  Judge  Taft,  who  delivered  the  opin- 
ion of  the  court,  "  tiiat  the  trust  relation  justifies  and  re- 
quires courts  of  equity  to  subject  preferences  by  an  insolvent 
corporation  of  its  own  directors  to  the  closest  scrutiny,  and 
places  the  burden  upon  the  preferred  director  of  showing, 
beyond  question,  that  he  had  a  bona  fide  debt  against  the 
corporation;  but  we  do  not  see  why,  if  a  corporation  may 
prefer  one  creditor  over  others,  it  may  not  prefer  a  director 
who  is  a  bona  fide  creditor.  Preferences  are  not  based  on 
any  equitable  principle.  They  go  by  favor,  and  as  an  indi- 
vidual may  prefer,  among  his  creditors,  his  friends  and  rela- 
tives, so  a  corporation  may  prefer  its  friends":  Brown  v. 
Grand  Rapids  etc.  Co.,  58  Fed.  Rep.  286.  The  following  cases 
sustain  this  position:  Buell  v.  Buckingham,  16  Iowa,  284;  85 
Am.  Dec.  516;  Garrett  v.  Burlington  Plow  Co.,  70  Iowa,  697; 
59  Am,  Rep.  461;  Bank  of  Montreal  v.  Potts  Salt  and  Lumber 
Co.,  90  Mich.  345;  Hospes  v.  Northwestern  Mfg.  Co.,  48  Minn. 
174;  31  Am.  St.  Rep.  637;  »»»  Planters'  Bank  v.  Whittle,  78 
Va.  739;  Hallam  v.  Jndianola  Hotel  Co.,  56  Iowa,  179;  Smith 
v.  Skeary,  47  Conn,  47;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq. 
635;  Whitwell  v.  Warner,  20  Vt.  425;  Duncomb  v.  New  York 
etc,  i?,i?.  Co.,  84  N.Y.  190. 

The  supreme  court  of  Iowa,  in  Garrett  v.  Burlington  Plow 
Co.,  70  Iowa,  697,  59  Am.  Rep.  461,  after  discussing  at  some 
length  the  question  whether  an  insolvent  corporation  can 
prefer  a  debt  due  one  of  its  directors,  and  deciding  that  it 
may  do  so,  then  considers  the  exact  question  involved  in  this 
tjase,  that  is,  whether  such  a  corporation  may  prefer  a  note 
to  a  person  having  no  connection  with  the  corporation,  but 
upon  which  note  a  director  is  indorser,  and  disposes  of  it  in 
the  following  words:  "The  note  held  by  the  savings  bank 
presents  a  different  and  less  difficult  question.  It  was  not 
given  to  a  director  or  member  of  the  corporation.  Rand  and 
other  directors  are  indorsers  or  guarantors  of  the  note.     We 
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know  of  no  principle  of  law  which  will  compel  the  bank  to 
proceed  against  tlie  indorsers  or  guarantors,  and  surrender 
the  property  it  holds  to  other  creditors." 

A  corporation  will  not,  any  more  than  an  individual,  be 
allowed  to  convey  its  property  to  defraud  its  creditors,  but 
in  the  case  at  bar  the  evidence  is  conclusive  that  the  debt  due 
Worthen  &  Co.  was  an  honest  and  bona  fide  debt  for  a  large 
sum  of  money,  which  they  in  good  faith  loaned  the  dry 
goods  company.  They  had  no  interest  in  or  connection  with 
the  dry  goods  company,  either  as  stockholders  or  directors. 
Tliey  had  a  perfect  right  to  make  the  loan,  and  it  was  en- 
tirely legitimate  for  a  director  to  indorse  the  notes  as  a  per- 
sonal guaranty  that  the  money  should  be  repaid.  As  the 
proof  shows  that  F.  P.  Gray,  who  was  the  indorser  on  two 
of  the  notes  for  three  thousand  dollars  each,  was  insolvent, 
and  that  James  A.  Gray,  who  was  the  indorser  on  another 
one  of  the  notes  for  five  thousand  dollars,  had  but  little  prop- 
erty in  this  state,  it  is  plain  that,  in  '^^^  making  the  loan, 
Worthen  &  Co.  relied  mainly  on  the  faith  and  credit  of  the 
dry  goods  company.  In  other  words,  they  expected  to  be 
paid  by  the  dry  goods  company  and  not  by  the  indorsers. 

While  there  is  not  wanting  eminent  authority  to  support 
the  decree  of  the  learned  chancellor  in  this  case,  yet,  after  a 
consideration  of  the  above  authorities,  and  also  of  the  cases 
cited  by  counsel  for  appellee,  we  have  reached  the  conclusion 
that,  the  dry  goods  company  having  the  right  to  make 
preferences,  and  Worthen  &  Co.  having  advanced  it  in  good 
faith  over  twenty  thousand  dollars  to  be  used  in  its  business, 
that  the  fact  that  two  of  the  directors  were  indorsers  on  notes 
for  a  portion  of  this  sum  did  not,  under  the  laws  of  this 
state,  render  the  assignment  preferring  the  debt  due  Worthen 
&  Co.  invalid. 

Had  we  reached  a  different  conclusion  it  is  doubtful  if  the 
equitable  principle  of  equality  could  in  this  case  have  been 
applied  in  the  distribution  of  the  proceeds  of  the  assets  of 
the  insolvent  corporation.  Such  a  conclusion,  under  the  for- 
mer adjudications  of  this  court,  would  probably  only  hav€f 
resulted  in  giving  priority  to  a  different  set  of  creditors,  not 
more  meritorious  or  deserving  than  those  preferred  by  the 
Assignment.  Many  eminent  text-writers  have  severely  con- 
demned a  state  of  law  that  admits  of  preferences  by  insol- 
vent corporations,  but  their  reproaches,  in  the  language  of 
counsel,  "must  fall  on  the  legislative,  not  on  the  judiciaL 
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branch  of  the  government."  Our  own  legislature  is  no  longer 
cubject  to  such  criticism,  for  the  act  of  1893  forbids  such 
preferences  by  insolvent  corporations,  and  this  opinion,  so 
far  as  it  deals  with  the  question  of  preferences  by  such  cor- 
porations, is  only  declaratory  of  what  the  law  was  before  the 
passage  of  that  act. 

***  The  decree  of  the  chancellor  is  therefore  reversed,  and 
the  case  remanded,  with  an  order  to  distribute  the  proceeds 
of  the  assets  of  the  dry  goods  company  in  accordance  with 
tlie  priorities  named  in  the  assignment. 

Mr.  Justice  Battle  dissented. 


Ck)RPORATiONS — Power  to  Make  Assignments  ior  tok  Benettt  or 
Creditors. — An  insolvent  corporation  can  make  a  general  assignment  to 
an  assignee  in  trust  for  the  benefit  of  its  creditors:  Vanderpoel  v.  Oormanf 
140  N.  Y.  563;  37  Am.  St.  Rep.  601,  and  note. 

Corporations — Insolvency — Right  to  Make  Preferences. — An  insol* 
vent  corporation  may  prefer  one  creditor  to  another:  WarfieUl  r.  Marshall 
iJounty  Canning  Co.,  72  Iowa,  666;  2  Am.  St  Rep.  263,  and  note;  Rollins  r, 
S/iaver  Wafjonelc  Co.,  80  Iowa,  380;  20  Am.  St.  Rep.  427,  and  note.  Contra, 
eee  Rouse  v.  MercliatUs  Nat.  Bank,  46  Ohio  St.  493;  15  Am.  St.  Rep.  644, 
and  note. 

Corporations— Insolvency — Right  to  Prefer  Dirkctors. — ^The  direct- 
ors  of  an  insolvent  corporation  cannot  secure  themselves  a  preference: 
y/i«v.  Pioneer  Lumber  Co.,  11 3  N.  C.  173;  37  Am.  St  Rep.  621,  and  note. 
See,  also,  the  extended  notes  to  Beach  v.  Miller,  17  Am.  St.  Rep.  298,  and 
Oarrett  v.  Burlington  Plow  Co.,  69  Am.  Rep.  466. 

Corporations — Insolvency. — Assets  of  an  insolvent  corporation  are  not 
a  trust  fund,  and  creditors  may  secure  preferences  therein  by  obtaining 
liens  by  judgment  or  otherwise:  Svoeeney  v.  Chrajpt  Sugar  Co.,  30  W.  Va. 
443;  8  Am.  St  Rep.  88. 


Wilson  v.  Hunter. 

[59  Arkansas,  626.] 

Advbrsi  Possession — Mistake  as  to  Boundary. — An  adjoining  owner 
who,  by  mistake,  incloses  or  builds  upon  the  land  of  hia  neighbor,  in* 
tending  to  claim  adversely  to  the  real  or  true  boundary  only,  does  not 
thereby  acquire  a  possession  adverse  or  hostile  to  the  true  owner;  bat, 
if  be  takes  possession  of  the  land  under  the  belief  and  claim  that  it  u 
his,  he  acquires  an  adverse  possession,  even  though  the  claim  of  title  u 
the  result  of  a  mistake  as  to  the  boundary  line. 

Adverse  Possession — Mistake  as  to  Boundary— Intent. — The  nature 
of  the  possession  of  an  adjoining  owner  who  incloaea  or  builds  npon  the 
land  of  his  neighbor  depends  upon  the  intent  with  which  such  possea- 
■ion  ia  taken  and  held.     To  bar  an  action  for  the  recovery  of  the  land 
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so  held  the  possession  mast  be  actual,  open,  continnous,  hostile,  ex- 
clusive, and  accompanied  by  an  intent  to  hold  adversely  to,  and  not  in 
conformity  with,  the  rights  of  the  true  owner,  and  must  continue  for 
the  full  period  prescribed  by  the  statute  of  limitatioas. 

O.  Sibley,  for  the  appellant. 

**''  Battle,  J.  This  is  an  action  of  ejectment  for  the  re- 
covery of  a  small  part  of  lot  11  in  block  22,  in  the  town  of 
Forrest  City,  the  width  of  which  is  twenty  inches.  The  de- 
fendant owns  the  adjoining  lot.  One  of  the  grantors,  under 
whom  she  holds  it,  built  a  house  on  it,  and  in  building  ex- 
tended it  over  on  lot  11  about  twenty  inches.  There  is  no 
evidence  that  he,  the  builder  of  the  house,  or  any  one  claim- 
ing under  him,  ever  held  any  written  evidence  of  title  to  lot 
11  or  any  part  of  it.  Plaintiff  says  he  built  the  house  on  the 
twenty  inches  through  mistake,  and  with  no  intention  of 
claiming  or  holding  it.  The  defendant,  on  the  other  hand, 
says  that  she  is  entitled  to,  and  does  hold,  it  by  virtue  of  ad- 
verse possession  thereof  held  by  her  and  her  grantors  for  the 
statutory  period.  The  documentary  evidence  read  at  tlie 
trial  shows  that  the  title  was  in  the  plaintiff  and  his  grant- 
ors. Evidence  was  also  adduced  which  tended  to  prove  the 
claim  of  the  defendant  by  adverse  possession.  The  court 
instructed  the  jury  that  if  tliey  found  from  the  evidence 
that  the  defendant  and  the  grantors  under  whom  she  claims 
held  open,  notorious,  and  adverse  possession  of  the  land  in 
controversy  for  seven  years  before  tiie  commencement  of  this 
action,  the  plaintiff  could  not  recover,  and  to  find  for  the 
defendant.  The  jury  found  for  the  defendant,  and  the  plain- 
tiflP  appealed. 

The  only  question  of  law  in  the  case  is,  What  possession 
was  necessary  to  enable  the  appellee  to  hold  the  land  in  con- 
troversy? We  shall  not,  in  answer  to  this  question,  attempt 
to  review  the  numerous  cases  in  which  ****  courts  have  de- 
cided similar  questions,  but  shall  state  our  own  views,  and 
cite  some  of  the  cases  sustaining  them. 

Where  land  belonging  to  one  of  two  coterminous  proprie- 
tors is  inclosed  or  built  upon  by  the  other  the  intention  with 
which  the  possession  was  taken  and  held  is  important  in 
determining  what  rights,  if  any,  were  thereby  acquired.  No 
right  or  title  can  be  gained  against  the  owner  by  mere  posses- 
sion. To  bar  an  action  for  the  recovery  of  the  land  so  held 
the  possession  must  be  actual,  open,  continuous,  hostile,  ex- 
clusive, and  be  accompanied  by  an  intent  to  hold  adversely 
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and  "in  derogation  of,"  and  not  in  "conformity  with,"  the 
rights  of  the  true  owner,  and  must  continue  for  the  full  period 
prescribed  by  the  statute  of  limitations.  There  must  be  an 
intention  to  claim  title.  If  one  of  two  adjacent  owners  in- 
close or  build  upon  his  neighbor's  land,  "through  mere  inad- 
vertence or  ignorance  of  the  location  of  the  real  line,  or  for 
purposes  of  convenience,  and  with  no  intention  to  claim  such 
extended  area,"  as  said  by  the  court  in  Alexander  v.  Wheeler, 
69  Ala.  340,  "but  intending  to  claim  adversely  only  to  the 
real  or  true  boundary  line,  wherever  it  might  be,  such  posses- 
sion would  not  be  adverse  or  hostile  to  the  true  owner."  But 
it  would  be,  if  he  inclosed,  or  built  upon  and  held,  the  land 
under  the  belief  and  claim  that  it  was  his  own,  even  though 
the  claim  of  title  was  the  result  of  a  mistake  as  to  the  bound- 
aries of  his  own  land.  "  In  such  a  case,"  as  said  in  Alex- 
ander  v.  Wheeler,  69  Ala.  340,  "there  is  a  clear  intention  to 
claim"  the  land  occupied  or  inclosed,  "and  the  possession 
does  not  originate  in  an  admitted  possibility  of  mistake": 
Brown  v.  Cockerell,  33  Ala.  45;  Alexander  v.  iHieeler,  69  Ala. 
340;  Abbott  v.  Abbott,  61  Me.  584;  Hitchings  v,  Morrison,  72 
Me.  333;  Richer  v.  Hibbard,  73  Me.  105;  Ayers  v.  Reidel,  84 
Wis.  276;  Hamilton  v.  West,  63  Mo.  93;  «**  Walbrunn  v.  Fal- 
len, 68  Mo.  164;  Bunce  v.  Bidwell,  43  Mich.  546. 

In  the  case  at  bar  there  was  evidence  adduced  at  the  trial 
which  tended  to  show  an  intention  to  hold  the  land  in  con- 
troversy adversely,  and  that  the  possession  of  the  appellee 
was  in  other  respects  sufficient  to  bar  the  appellant  from 
recovering  the  land. 

Judgment  afhrmed.  

AsYKRSK  Possession — Mistake  as  to  Bottndart — iRTmnoK. — ^In  easot 
of  mistake  as  to  the  true  bouDdary  line  between  adjoining  lands  the  real 
test  as  to  whether  or  not  title  is  acquired  by  a  holding  for  the  period  of  the 
statute  of  limitations  is  the  intention  of  the  party  holding  beyond  the  true 
line:  Watrotu  t.  Morriaon,  33  Fla.  261;  39  Am.  Si.  Rep.  139,  and  note,  with 
the  cases  collected. 
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PERRY  V.  Eoss. 

[104  California,  15.] 

A  HoMESTBAD  EXEMPTION  PROTECTS  THE  Land,  and  not  any  particular 
claim  of  title  to  it. 

Homestead  Claimant  Does  Not  Transfer  His  Right  by  Assigning 
His  Contract  of  Purchase. — If  a  husband  in  possession  of  land,  after 
filing  a  declaration  of  homestead  thereon,  enters  into  a  contract  for  its 
purchase  from  the  owner,  his  assignment  of  the  contract  to  secure  bor- 
rowed purchase  money  does  not  create  a  lien  upon  the  land,  or  convey 
to  the  lender  either  the  contract  right  or  the  equitable  title,  although 
the  declaration  is  filed  before  the  purcliase  is  made. 

Homestead— Possession. — One  having  possession  of  land  is  owner  as  to  all 
the  world  except  the  holder  of  the  legal  title,  and  is  entitled  to  the  ben- 
efit of  the  Homestead  Act. 

Appeal  from  a  judgment  and  from  an  order  denying  a 
new  trial. 

John  C.  Deuelj  for  the  appellant. 

Qeorge  A.  NoursCy  for  the  respondent. 

*•  Temple,  C.  This  is  an  action  to  quiet  title.  Plaintiff 
avers  that  she  is  the  widow  of  Jesse  L.  Perry,  deceased;  that 
decedent  died  January,  1891,  leaving  him  surviving  plain- 
tiff, his  widow,  and  eight  children;  that  letters  of  admin- 
istration were  duly  issued  to  plaintiff,  who  qualified  and 
administered  the  estate.  Said  Perry,  in  his  lifetime,  to  wit, 
June  23,  1890,  purchased  from  the  Southern  Pacific  Railroad 
Company  the  tract  of  land  in  controversy,  and  said  company, 
for  a  valuable  consideration  paid  to  it,  agreed  to  make  to 
said  Perry,  his  heirs  or  assigns,  when  the  deferred  payments 

(66) 
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should  be  made,  a  good  and  sufficient  deed  for  the  land;  that 
the  land  was  purchased  with  community  funds;  that  said 
Perry  *'  was  then  residing  upon  the  land  with  his  family, 
and  on  the  eleventh  day  of  December  made  and  filed  for  rec- 
ord his  declaration  of  homestead  in  due  form;  that  there- 
after, in  the  estate  of  said  Perry,  the  same  was  duly  set  apart 
to  plaintiff  for  a  homestead;  that  tlie  court  did  also  find  that 
the  total  value  of  said  estate  was  less  than  fifteen  hundred 
dollars,  and  thereupon  set  over  to  plaintiff  all  of  the  estate 
of  said  Perry  for  tlie  support  of  lierself  and  her  minor  chil- 
dren; that  defendant  claims  title  to  the  property,  but  with- 
out right. 

Defendant  answered,  denying  the  allegations  of  the  com- 
plaint, and  for  a  separate  defense  averred  that  Jesse  L.  Perry, 
on  the  ninth  day  of  December,  1890,  being  indebted  to  de- 
fendant, made,  executed,  and  delivered  to  him  his  promissory 
note  for  two  hundred  and  eleven  dollars  and  twenty-one 
cents  with  interest,  and,  in  case  suit  was  instituted  to  collect 
the  same,  for  attorneys'  fees;  that  the  said  sum  of  two  hun- 
dred and  eleven  dollars  and  twenty-one  cents  was  part  of  the 
purchase  money  paid  by  said  Perry  for  the  said  land,  and 
that  at  the  time  of  its  execution  said  Perry  assigned,  trans- 
ferred, and  delivered  to  defendant  all  his  interest  in  said  land 
and  the  contract  of  purchase  to  have  and  to  hold  as  security 
for  the  payment  of  the  note;  that  no  part  of  principal  or 
interest  of  said  note  has  been  paid. 

The  case  was  tried  without  a  jury,  and  the  court  found 
that  the  probate  proceedings  were  in  accordance  with  the 
allegations  of  the  con)plaint. 

The  purchase  was  not  made  with  community  funds,  but  at 
the  time  of  the  purchase  said  Perry  was  married,  and  was 
residing  on  the  premises  with  his  family,  and  had  filed  a 
declaration  of  homestead  thereon. 

The  court,  in  the  probate  proceedings,  did  set  over  to  plain- 
tiff all  the  right,  title,  and  interest,  claim  and  demand  to  said 
homestead  which  said  Jesse  L.  Perry  had  at  the  time  of  his 
death,  and  had  acquired  by  said  purchase.  And  also  found 
that  the  whole  value  of  the  estate  of  said  Jesse  L.  Perry  did 
not  exceed  fifteen  hundred  dollars. 

***  But  the  plaintiff  did  not  by  any  decree  become  entitled 
to  the  premises  in  suit  or  acquire  any  muniment  of  title 
thereto  or  to  said  contract  of  purchase. 

That  Jesse  L.  Perry  executed  the  note  described  in  the 
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answer  in  consideration  of  a  loan  to  said  Perry  of  two  hun- 
dred and  eleven  dollars  and  twenty-one  cents,  which  was 
a  part  of  the  purchase  money  paid  for  said  land  and  contract 
of  purchase;  and  that  at  that  time  said  Perry  assigned  said 
.contract  to  defendant  as  security  for  said  note.  Defendant 
is  still  tlie  owner  of  the  note,  no  part  of  which  has  been  paid. 
Plaintiff  in  her  motion  for  a  new  trial  attaclis  several  of 
these  findings  as  not  justified  by  the  evidence;  among  tliem: 

1.  That  the  purchase  was  not  made  with  community  funds; 

2.  That  the  money  due  on  the  note  was  a  part  of  the  pur- 
chase money;  and  3.  That  the  contract  was  assigned. 

The  first  is  entirely  immaterial.  If  the  money  was  com- 
munity property  the  husband  had  the  control  and  manage- 
ment of  it.  The  point  aimed  at  was  not  whether  the  money 
was  or  was  not  community  property,  but  whether  it  was 
money  advanced  by  defendant  for  the  purchase  of  the  land. 
Even  though  it  had  been  so  advanced  it  was  still  community 
property  in  the  hands  of  Perry, 

But  the  second  is  also  of  no  consequence.  If  one  having 
a  homestead  borrows  money  to  buy  an  outstanding  title,  or 
claim  of  title  against  it,  the  lender  does  not  thereby  acquire 
a  lien  on  the  homestead.  Nor  can  I  see  how  there  can  be  a 
resulting  trust.  No  trust  results  in  favor  of  one  who  lends 
money  to  another  with  which  to  buy  land. 

The  real  question  in  the  case  is  raised  under  the  third 
point.  There  was  no  conflict  in  the  evidence.  It  is  a  ques- 
tion as  to  the  effect  of  the  evidence. 

Does  the  statement  in  the  note,  "  This  note  is  secured  by 
R.  R.  contract  10,353  for  deed,  given  to  Jesse  L.  Perry,"  to- 
getlier  with  the  fact  that  the  contract  was  **  then  delivered 
by  Perry  to  Ross,  create  a  lien  upon  the  land  or  convey  to 
Ross  the  contract  right? 

Perry  entered  into  the  contract  after  he  had  filed  his 
declaration  of  homestead.  That  which  is  covered  by  the 
exemption  is  the  land,  and  not  any  particular  claim  of  title 
to  it:  Sanders  v.  Russell,  86  Cal.  119;  21  Am.  St.  Rep.  26; 
Quackenbicsh  v.  Reed,  102  Cal.  493;  Alexander  v.  Jackson^  92 
Cal.  514;  27  Am.  St.  Rep.  158. 

When  Perry  entered  into  that  contract  he  added  to  his 
claim  of  title  by  mere  possession  his  right  under  the  contract, 
which — if  the  vendor  was  the  legal  owner  of  the  land — was 
an  equitable  title.     He  could  not  convey  this  equitable  title 
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apart  from  the  land,  and  he  could  not  convey  that  except  as 
provided  in  the  homestead  law. 

The  assignment  of  the  contract  would  amount  to  nothing 
unless  it  carried  the  equitable  title.  It  could  not  do  that 
under  the  circumstances. 

It  is  true,  ordinarily,  one  having  a  contract  for  the  purchase 
of  land  may  transfer  his  rights  by  merely  assigning  the 
contract.  But  here  is  a  statutory  inhibition.  It  cannot  be 
doubted  but  that  Perry,  after  he  had  become  the  purchaser 
with  the  right  of  possession,  could  have  acquired  a  horae- 
Ftead  right  in  the  premises.  If  he  had  done  so  he  could  not 
convey  the  land  except  in  the  statutory  mode.  He  could  not 
evade  the  statute  and  convey  the  land  by  assigning  the  con- 
tract of  purchase. 

I  cannot  see  that  it  makes  any  difference  that  he  filed  his 
declaration  before  he  made  the  purchase.  Even  then  he  had 
some  evidence  of  title.  Having  possession  he  was  owner  as 
to  all  the  world  except  the  holder  of  the  legal  title,  and  he 
was  entitled  to  the  benefit  of  the  Homestead  Act. 

I  have  assumed  for  the  purpose  of  this  opinion  that  the 
words  quoted  from  the  note  with  the  delivery  of  the  contract 
would  amount  to  an  assignment  of  the  contract,  if  the  land 
had  not  been  a  homestead.  I  doubt  if  *•  this  would  consti- 
tute an  assignment,  but  under  the  view  I  have  taken  it  is  not 
necessary  to  determine  that. 

I  think  the  judgment  and  order  should  be  reversed. 

Searls,  C,  and  Bklcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Garoutte,  J.,  Van  Fleet,  J.,  Harrison,  J. 


HoHESTKAD,  lif  What  Pbkmisks  IT  MAT  BK  ACQUIRED. — A  homestead 
right  does  not  depend  upon  the  character  of  title  held  by  the  ciaimani 
thereof.  The  protection  extends  to  whatever  title  he  may  have.  Hence, 
a  party  having;  naked  possession  only  of  a  tract  of  land  may  acquire  a  home* 
stead  right  therein  as  to  everybody  but  the  true  owner:  Spencer  ▼.  Oeia»- 
man,  37  Cal.  96;  99  Am.  Dec.  248. 

Homestead.— A  Pebson  Richteullt  in  Possession  Under  ▲  Con- 
tract or  Purchase  is  owner  of  the  premises,  within  the  meaning  of  th« 
homestead  law,  and  entitled  to  iU  benefits:  Blut  r.  Blue,  38  lU.  9;  87  Am. 
Dec.  267. 
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Howell  v,  Howell. 

[104  Califobnia,  45.] 
DlYOBO — JXTDOMBNT     WrrHOUT      A  WARD     OF    ALIMONT — EfFKCT     OF. — A 

judgment  in  a  divorce  suit  settling  the  property  rights  of  the  parties, 
without  an  award  of  alimony,  is,  after  the  time  for  appeal  has  elapsed, 
as  final  as  any  other  kind  of  a  judgment,  except  so  far  as  the  power  to 
modify  it  may  be  reserved  to  the  court  itself,  or  is  given  by  statutory 
provisions.  In  such  a  case,  in  the  absence  of  any  such  reservation  or 
power,  the  court  has  no  jurisdiction  to  make  an  order  or  supplemental 
decree  granting  alimony  for  the  support  of  the  wife  and  children. 
Divorce — Alimony — Modification  of  Order. — The,  statutory  provision 
authorizing  the  court,  from  time  to  time,  to  modify  its  orders  for  the 
maintenance  and  support  of  the  wife  and  children  contemplates  that 
the  right  to  alimony,  as  well  as  other  property  rights,  shall  liave  been 
presented  and  litigated  in  the  action  for  divorce,  and  established  by 
the  judgment.  If  the  right  to  alimony  has  been  thus  established,  the 
amount  may  be  changed  by  a  modification  of  the  order;  otherwise  there 
can  be  no  modification,  for  there  is  nothing  to  modify. 

L.  V.  Hitchcock  and  A.  M.  McCoy,  for  the  appellant. 
Charles  O.  NagU  and  W.  Henry  Jones,  for  the  respondent. 

**  McFarland,  J.  This  is  an  appeal  by  defendant  from 
an  order  of  the  superior  court  requiring  him  to  pay  to  plain- 
tiff one  hundred  dollars  per  month  from  January  20,  1892, 
until  the  further  order  of  the  court. 

On  May  14,  1890,  the  parties  were  husband  and  wife;  and 
on  that  day  plaintiff  commenced  an  action  for  divorce  from 
defendant.  She  averred  in  her  complaint,  as  ground  for  the 
divorce,  desertion  by  the  defendant;  and  she  also  averred 
that  there  were  certain  named  minor  children  of  the  parties, 
and  that  there  was  certain  community  property  in  the  terri- 
tory of  Wyoming  worth  about  ten  thousand  dollars,  and  also 
certain  personal  property  in  California  worth  seven  thousand 
one  hundred  dollars,  and  certain  described  real  property  here 
belonging  to  the  community.  She  prayed  for  a  divorce,  the 
custody  of  the  children,  and  that  the  court  *®  award  to  her 
all  the  said  community  property,  real  and  personal,  in  Cali- 
fornia. The  defendant,  who  then  lived  in  Wyoming  territory, 
was  served  by  publication  and  made  default.  The  court  en- 
tered a  decree  on  September  11,  1890,  in  accordance  with  the 
prayer  of  the  complaint.  There  was  nothing  in  either  the 
complaint  or  the  judgment  about  alimony.  By  the  judgment 
the  property  prayed  for  in  the  complaint  was  awarded  to 
plaintiff,   but    it    contained    nothing  more  about   property. 
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money,  or  property  rights  of  any  kind.  The  judgment  has 
never  been  appealed  from  or  in  any  way  disturbed. 

On  January  20,  1892 — more  than  fourteen  months  after 
the  judgment — plaintiff  filed  a  petition  entitled  in  said 
divorce  suit,  in  which,  after  alleging  certain  property  and 
income  of  defendant,  she  averred  that  she  was  in  indigent 
circumstances  and  unable  to  support  herself  and  said  minor 
children,  and  that  "  the  sum  of  two  hundred  and  fifty  dollars 
is  a  reasonable  sum  per  month  to  be  allowed  plaintiff  to  sup- 
port herself,  and  support  and  educate  her  said  minor  cijil- 
dren."  She  then  prays  that,  in  addition  to  counsel  fees, 
defendant  "  pay  to  plaintifif  such  further  sum  as  to  this  court 
may  seem  just  for  support  of  plaintiff  and  said  minor  chil- 
dren," and  that  "said  alimony  be  made  permanent."  The 
defendant  demurred  to  the  petition  upon  the  ground,  among 
others,  of  want  of  jurisdiction.  The  demurrer  was  overruled, 
and  defendant  answered.  His  answer  was  stricken  out  for 
reasons  not  necessary  to  be  here  noticed.  The  court  made 
findings,  reciting  the  history  of  the  divorce,  and  declaring 
that  defendant  had  certain  property  and  income,  that  plain- 
tiff had  two  minor  children  dependent  upon  her,  and  that 
she  "  has  not  separate  property  nor  any  property  sufficient  to 
maintain  herself  and  said  minor  children."  Whereupon  the 
court  made  an  order  "  that  defendant  pay  to  plaintiff  the  sum 
of  one  hundred  dollars  per  month  on  the  twentieth  day  of  each 
and  every  month,  commencing  on  the  twentieth  day  of  Jan- 
uary, 1892,  and  the  defendant  do  continue  to  pay  said  sum 
to  the  plaintiff  on  the  twentieth  day  of  each  and  every  ^'' 
month  thereafter  until  the  further  order  of  this  court."  From 
this  order  defendant  appeals. 

We  are  satisfied  that  the  court  had  not  jurisdiction  to 
make  the  order  appealed  from.  A  judgment  in  a  divorce 
suit  settling  the  property  rights  of  the  parties,  after  the  time 
for  appealing  therefrom  has  expired,  is  as  final  as  any  other 
kind  of  a  judgment,  except  so  far  as  the  power  to  modify  it 
is  given  by  statutory  provision.  Of  course,  when  we  speak 
of  a  final  judgment,  we  mean  one  which  does  not  upon  its 
face  reserve  jurisdiction  (when  that  can  be  done)  to  make  a 
supplemental  decree,  in  which  case  it  is  not  final.  In  the 
case  at  bar  there  was  no  such  reservation;  it  was  final  in 
form  and  substance.  And  there  is  no  statutory  provision 
giving  jurisdiction  to  make  the  order  appealed  from.  Sec- 
tion 187  of  the  Civil  Code  provides  that  "while  an  action  for 
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divorce  is  pending"  the  court  may  require  the  husband  to 
pay  as  alimony  money  necessary  to  enable  the  wife  to  sup- 
port herself  and  children  and  prosecute  or  defend  the  action. 
Section  139  provides  that  where  a  divorce  is  granted  for  an 
offense  of  the  husband  the  court  may  compel  him  to  provide 
for  the  maintenance  of  the  children  and  make  a  suitable  al- 
lowance for  the  support  of  the  wife;  and  that  "  the  court  may 
from  time  to  time  modify  its  orders  in  these  respects."  But 
the  latter  section  clearly  contemplates  that  the  right  to  ali- 
mony, as  well  as  other  financial  and  property  rights,  shall 
have  been  presented  and  litigated  in  the  action  for  divorce 
and  established  by  the  judgment;  and  the  provision  is  that, 
where  the  right  to  alimony  has  been  thus  established,  the 
amount  may  be  changed  by  a  modification  of  the  order. 
But  in  the  case  at  bar  there  was  nothing  to  "  modify."  After 
the  judgment  granting  the  divorce  the  plaintiff  was  no  longer 
the  wife  of  the  defendant;  and  he  owed  her  no  longer  any 
marital  duty.  From  that  time  she  could  enforce  against 
him  no  obligation  not  imposed  by  the  court  at  the  time  of 
the  judgment.  In  the  case  at  bar  the  judgment  became 
final  without  any  award  of  alimony;  and,  of  course,  the  court 
could  not  afterward  *®  "  modify"  what  never  existed.  In 
Stewart  on  Marriage  and  Divorce,  section  366,  the  authori- 
ties are  correctly  summed  up  in  this  language:  "When  the 
court  has  allowed  the  suit  to  be  dismissed,  or  has  finally  en- 
tered the  decree,  it  has  no  further  jurisdiction  over  the  par- 
ties or  the  subject  matter,  except  so  far  as  this  is  reserved  by 
itself  or  by  statute."  And  in  section  376  the  author  further 
says:  "  But  a  decree  of  divorce  a  vinculo  is  final,  and  the 
jurisdiction  of  the  court  over  the  parties  is,  after  the  expiration 
of  the  term,  at  an  end;  and  just  as  there  can  be  no  grant 
of  alimony  after  such  a  divorce,  so  there  can  be  no  change 
in  the  award  of  alimony,  unless  the  right  to  make  such  a 
change  is  res3rved  by  the  court  in  its  decree,  as  it  may  be,  or 
is  given  by  statute,  as  it  often  is":  See,  also,  Kavip  v.  Kawp^ 
59  N.  Y.  212;  and  Egan  v.  Egan,  90  Cal.  15.  In  the  cases 
cited  by  respondent  the  right  to  alimony  had  been  established 
in  the  final  decree,  or  the  disposition  of  the  question  of  ali- 
mony had  been  expressly  reserved  for  further  consideration. 
Our  conclusion  is  that  the  court  below  had  no  jurisdiction  to 
make  the  order  appealed  from,  and  that  the  demurrer  to  the 
petition  should  have  been  sustained. 

It  is  not  necessary  here  to  determine  what  order  the  court 
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might  make  "after  judgment,"  under  section  138  of  the  Civil 
Code,  with  respect  to  the  "  custody,  care,  and  education  of 
the  children  of  the  marriage."  The  order  under  review  la 
for  alimony  for  the  wife,  and  for  her  support;  and  its  char- 
acter is  not  changed  by  the  mention  of  the  children. 
The  order  appealed  from  is  reversed. 

De  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 

Hearing  in  Bank  denied. 

Decrkk  fob  Alimont — Conclusiveness  of. — A  decree  of  divorce  and 
alimony  allowed  are  conclusive  under  the  conditions  existing  at  the  time  of 
the  decree;  and  the  object  of  a  statute  authorizing  changes  to  be  made  in 
the  decree  is  only  to  adapt  it  to  new  and  changed  circumstances  of  the  par- 
ties: See  monographic  note  to  Buckminster  v.  Buckminaler,  88  Am.  Dec.  658, 
discussing  the  power  of  a  court  to  decree  alimony  after  divorce  granted. 
Application  for  a  change  in  the  amount  of  alimony  after  divorce  must  be 
founded  upon  new  facts  which  have  occurred  since  the  decree  was  originally 
made,  and,  in  the  absence  of  new  facts,  such  decree  is  deemed  to  be  re$ 
judicata:  Cole  v.  Cole,  142  111.  19;  34  Am.  St.  Rep.  66. 
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Abbest. — A  Peace  Officer  has  the  Right,  without  a  warrant,  to  arrest 
any  person  in  the  night,  when  he  has  reasonable  ground  to  believe  that 
such  person  has  committed  a  felony. 

Abbest — Pbobable  Cause — Question  of  Law. — If  a  police  officer  intend* 
ing  to  arrest  a  person  kills  him  the  question  whether  he  had  probable 
cause  to  believe,  or  reasonable  ground  for  suspicion,  that  the  deceased 
had  committed  a  felony  is  one  of  law  for  the  court,  where  the  facts  are 
undisputed. 

Abbest,  Probable  Cause  for — Submission  of  Facts  to  Jubt. — In  the 
event  of  conflicting  evidence  as  to  the  facts  of  an  arrest  it  is  the  duty 
of  the  court  to  instruct  the  jury  what  facts,  if  established,  will  consti- 
tute probable  cause,  and  submit  to  them  only  the  question  as  to  such 
facts. 

Abrest. — Probable  Causb  for  Exists  if  there  is  such  a  state  of  facts  as 
would  lead  a  man  of  ordinary  care  and  prudence  to  believe,  or  entertain 
an  honest  and  strong  suspicion,  that  the  person  about  to  be  arrested  ia 
guilty  of  the  offense  charged. 

Abbest  of  Fleeing  Person  Charged  with  Theft. — The  oircamstanca 
that  a  person  is  fleeing  at  night  from  one  who  is  shouting  "  stop  thief  "  | 
affords  a  police  officer  as  much  reason  to  suspect  or  believe  that  he  may 
have  committed  robbery,  or  burglary,  or  grand  larceny,  as  that  he  may 
have  merely  committed  petit  larceny,  and  justifies  an  attempt  to 
arrest. 

Abresi  of  Fleeing  Person — Shooting — Criminal  Nbgliokncb. — Whether 
the  act  of  a  police  officer  in  shooting  a  fleeing  person  at  night  in  attempt* 
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ing  to  effect  his  arrest  is  or  is  not  an  act  of  criminal  ne£»ligcnce,  is 
a  question  for  the  jury,  who  must  give  the  officer,  upon  the  trial  of  an 
information  for  murder,  the  benefit  of  any  reasonable  doubt  arising 
upon  the  evidence. 
Abbest  of  Fleeing  Person — Evidence. — ^If  a  police  officer  not  recognizing 
a  fleeing  person,  and  not  knowing  any  thing  about  his  business,  shoots 
him  while  attempting  to  effect  an  arrest,  evidence  tending  to  show  that 
the  deceased  went  on  the  particular  night  to  the  place  near  where  he 
was  shot,  on  lawful  business,  is  irrelevant  and  inadmissible. 

KiLviNGTON  was  charged  with  the  murder  of  one  Henry 
Schmidt.  He  was  convicted  of  manslaugliter  and  sentenced. 
This  appeal  was  from  the  judgment,  and  from  the  order  deny- 
ing a  motion  for  a  new  trial.  Tiie  defendant  was  a  police 
officer.  On  the  night  ef  May  3,  1892,  on  Taylor  street,  in  tlie 
city  of  San  Jose,  he  saw  two  men  running  near  by,  one  in 
advance,  and  the  other  pursuing,  and  crying  out  "stop 
thief"  I  The  night  was  dark,  but  the  parties  were  visible  at 
some  distance.  The  officer  two  or  three  times  ordered  the 
man  in  advance  to  stop,  which  orders  were  disobeyed;  but  the 
stranger  threw  up  his  hands,  when,  as  defendant  claimed,  he 
saw  something  in  his  hands,  and,  drawing  his  own  pistol, 
fired  and  killed  the  man,  who  was  about  thirty  feet  away. 
It  proved  to  be  Schnndt,  who  had  no  weapons  on  his  per- 
son. He  was  not  recognized  by  the  officer.  Kilvington  did 
not  consider  himself  in  danger,  but  testified  that  he  thought 
the  man  was  a  criminal,  and  fired  to  intimidate  him,  to 
cause  him  to  stop,  so  that  the  officer  could  investigate,  and 
with  that  object  endeavored  to  shoot  over  his  head,  but  the 
ball  entered  his  neck.  The  officer  said  that  he  had  every 
reason  to  believe  that  the  man  was  a  criminal,  but  could  n't 
tell  whether  he  "  had  stolen  a  loaf  of  bread  or  robbed  a  bank." 
The  man  in  pursuit  was  W.  H.  Howard,  who  was  passing  the 
house  of  one  Mrs.  Hayford,  when  Schmidt  ran  out  of  the 
back  yard,  and  Howard,  thinking  he  was  a  criminal,  pursued 
bin),  crying  "stop  thief"  I  for  some  distance,  with  the  result 
above  stated. 

William  P.  Veuve,  for  the  appellant. 

Attorney  General  W.  H.  H.  Hart,  V.  A,  Scheller,  and  Spen- 
cer &  Burchard,  for  the  respondent. 

**  De  Haven,  J.  There  is  no  conflict  in  the  evidence  as 
to  the  circumstances  under  which  the  defendant  killed  the 
deceased,  end,  in  order  to  determine  whether  his  act  was  ex- 
cusable or  not,  it  was  necessary  for  the  jury  to  consider,  first, 
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whetlier  the  defendant  was  justified  in  attempting  to  arrest 
the  deceased  at  all;  and,  if  so,  whether  the  act  of  shooting 
merely  for  the  purpose  of  intimidating,  and  thus  causing  the 
deceased  to  stop,  and  without  any  intention  of  killing  or 
wounding  him,  was  or  was  not  criminal  negligence.  It  was 
important  to  the  defendant  to  have  these  questions,  and  the 
law  in  relation  to  each,  clearly  and  separately  stated  to  the 
jury,  The  court  correctly  instructed  the  jury  that  a  peace 
officer  has  the  right  without  a  warrant  to  arrest  any  person 
in  the  night,  when  the  officer  has  reasonable  ground  to  be- 
lieve that  such  person  has  committed  a  felony:  Pen.  Code, 
sec.  836;  Burns  v.  Erhen,  40  N.  Y.  463.  But  the  court  erred 
in  the  manner  in  which  it  submitted  the  question  of  probable 
cause  to  the  jury.  Upon  this  point  the  court  gave  the  follow- 
ing instruction:  "  It  is  for  the  ••  jury  to  determine  from  all 
the  facts  and  circumstances  of  the  case  whether  the  defend- 
ant had  reasonable  cause  to  believe  that  a  felony  had  been 
comnjitted  by  the  deceased.  If  you  find  from  the  evidence 
that  he  had  such  cause  for  belief  you  will  then  determine 
whether,  in  the  attempt  to  arrest  the  deceased,  he  used  only 
such  means  as  were  necessary  to  prevent  the  escape  of  the 
deceased,  and  to  effect  his  arrest." 

This  instruction  submitted  to  the  jury  the  entire  question 
in  reference  to  the  existence  of  probable  cause  upon  the  part 
of  the  defendant  to  arrest  the  deceased,  and  that  body  was 
called  upon  not  only  to  find  whether  the  facts  relied  upon  by 
the  defendant  to  show  such  probable  cause  were  true,  but 
also,  if  true,  to  determine  whether  or  not  they  were  legally 
sufficient  for  that  purpose.  The  instruction  was  erroneous, 
as  it  is  not  the  province  of  the  jury  to  decide  in  any  case 
whether  the  facts  and  circumstances  which  they  may  find 
established  by  the  evidence  are  sufficient  to  constitute  prob- 
able cause.  This  principle  of  law  is  now  settled  beyond 
doubt  or  controversy,  as  a  reference  to  a  few  of  many  cases 
which  might  be  cited  on  that  point  will  show.  "This  ques- 
tion of  probable  cause,  or  reasonable  ground  for  suspicion, 
whether  it  arises  in  actions  for  malicious  prosecution  or  false 
imprisonment,  is  one  of  law,  unkss  the  evidence  out  of  which 
it  arises  is  conflicting,  in  which  event  it  is  the  duty  of  the 
court  to  instruct  the  jury  what  facts,  if  established,  will  con- 
stitute probable  cause,  and  submit  to  them  only  the  question 
as  to  such  facts":  Bums  v.  Erben,  40  N.  Y.  463;  Bulkeley  v. 
Keteltas,  6  N.  Y.  384;  Masien  v.  Deyo,  2  Wend.  425;  Parig- 
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burn  V.  Bull,  1  Wetid.  345;  Driggs  v.  Burton,  44  Vt.  124; 
Panton  v.  Williams,  2  Ad.  &  E.,  N.  S.,  169;  Sutton  v.  John- 
stone,  1  Term  Rep.  493,  545.  And  our  predecessors,  in  pass- 
ing upon  the  same  question  in  Harkrader  v.  Moore,  44  Cal. 
152,  said:  "The  authorities  are  substantially  uniform  that 
the  question  of  probable  cause,  however  presented,  is  a  ques- 
tion of  law,  and  therefore  one  to  be  determined  by  the  court. 
When  the  facts  in  reference  to  the  alleged  probable  cause  are 
admitted  or  established  *'  beyond  controversy,  then  the  de- 
termination of  their  legal  efifect  is  absolute,  and  the  jury  are 
to  be  told  that  there  was  or  was  not  probable  cause,  as  the 
case  may  be.  When,  however,  the  facts  are  controverted  and 
the  evidence  is  conflicting,  then  the  determination  of  their 
legal  effect  by  the  court  is  necessarily  hypothetical,  and  the 
jury  are  to  be  told  that  if  they  find  the  facts  in  a  designated 
way,  then  that  such  facts,  when  so  found,  do  or  do  not 
amount  to  probable  cause."  The  same  rule  is  also  announced 
in  Grant  v.  3foore,  29  Cal.  644;  Fulton  v.  Onesti,  66  Cal.  575; 
and  in  the  late  case  of  Bali  v.  Rawles,  93  Cal.  222;  27  Am. 
St.  Rep.  174,  where  the  whole  question  is  elaborately  dis- 
cussed. 

As  already  stated,  the  facts  in  this  case  were  undisputed, 
and  the  court  ought,  therefore,  to  have  instructed  the  jury  as 
to  their  sufficiency  in  law  to  justify  the  defendant  in  at- 
tempting to  arrest  the  deceased;  that  is,  whether  they  were 
legally  sufficient  to  induce  a  reasonable  belief  in  the  mind 
of  the  defendant  that  the  deceased  had  committed  a  felony. 
The  defendant  requested  the  following  charges  upon  this 
point: 

"12.  The  court  instructs  the  jury  that,  if  the  defendant 
saw  the  deceased  running  at  night,  pursued  by  Howard,  and 
Howard  was  crying  out  '  stop '  1  or  '  stop  thief  1  and  the  de- 
ceased, on  being  ordered  to  stop  by  the  defendant  two  or  three 
times,  and  refusing  to  do  so,  but  continuing  his  flight,  then 
the  defendant  had  reasonable  cause  to  believe  the  defendant 
(deceased)  had  committed  a  felony." 

"14.  The  court  instructs  the  jury  that  the  uncontradicted 
evidence  in  this  case  shows  that  the  defendant  had  reason- 
able cause  to  believe  at  the  time  of  the  killing  that  the  de- 
ceased had  committed  a  felony." 

The  refusal  of  these  instructions  presents  the  most  impor- 
tant question  of  law  arising  upon  this  appeal,  as  it  is  manifest 
that  if  either  one  had  been  given  (the  facts  recited  in  the  first 
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one  being  established  witliout  any  conflict  whatever  in  the 
evidence),  the  inquiry  of  the  jury  would  have  been  restricted 
to  the  single  question  ••  whetiier  the  defen<iant  exercised  due 
care  and  caution  in  what  he  did  in  attempting  to  effect  the 
arrest  of  the  deceased;  or,  stated  in  another  form,  the  ques- 
tion before  the  jury  would  have  been,  Was  the  shooting  in  the 
direction  of  deceased  for  the  mere  purpose  of  intimidation, 
without  any  intention  of  killing  him,  an  act  of  criminal  neg- 
ligence upon  the  part  of  the  defendant?  The  refusal  of  the 
court  to  thus  narrow  the  inquiry  was  clearly  prejudicial  to 
the  defendant,  if,  under  the  undisputed  facts,  he  had,  in  the 
judgment  of  the  law,  probable  cause  to  arrest  the  deceased, 
for  the  jury  may  have  found  the  defendant  guilty  because, 
in  their  judgment,  the  facts  were  not  sufficient  to  justify  him 
in  attempting  to  make  such  arrest;  and  this  brings  us  to  the 
consideration  of  the  question.  Did  the  defendant,  in  view  of 
the  facts,  as  presented  to  him  at  the  time,  have  reasonable  or 
probable  cause  to  believe  that  the  deceased  had  committed  a 
felony  ? 

There  is  a  Bubstantial  agreement  in  the  decisions  of  the 
courts  as  to  what  constitutes  probable  cause  or  reasonable 
cause,  such  as  will  justify  one  in  arresting  or  prosecuting 
another  upon  a  criminal  charge;  and,  perhaps,  as  clear  and 
comprehensive  a  statement  of  the  rule  as  can  be  found  is  that 
of  Shaw,  C.  J.,  in  Bacon  v.  Towne,  4  Cush.  217:  "  There  must 
be  such  a  state  of  facts,"  said  he,  "as  would  lead  a  man  of 
ordinary  care  and  prudence  to  believe,  or  entertain  an  honest 
and  strong  suspicion  that  the  person  is  guilty."  Aj)plying 
this  rule  to  the  facts  of  this  case  we  think  it  must  be-  licld 
that  the  defendant  had  reasonable  cause  to  believe  that  the 
deceased  may  have  committed  a  felony.  It  is  true  the  de- 
ceased was  not  charged  in  terms  with  the  commission  of  a 
felony,  but  this  was  not  necessary  in  order  to  justify  the  de- 
fendant in  entertaining  a  reasonable  suspicion  that  he  was 
guilty  of  a  felony.  It  was  night;  the  deceased  was  fleeing, 
pursued  by  a  person  who  was  shouting  "stop  thief"  I  This  was 
in  effect  a  charge  that  the  deceased  had  committed  a  theft  of 
Bome  kind,  and  the  defendant  had  just  as  much  reason  to 
Buspect  or  •'  believe  that  the  deceased  may  have  committed 
robbery,  or  burglary,  or  grand  larceny,  as  to  suppose  that  his 
pursuer  only  meant  by  the  cry  of  "  stop  thief "  1  to  charge 
him  wiih  petit  larceny.  The  defendant  was  called  upon  to 
act  promptly,  and,    as   the  language  used   by  the  witness 
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Howard  was  broad  enough  in  its  popular  sense  to  import  a 
charge  of  .felony,  the  defendant  was  justified  in  attempting 
to  arrest  the  deceased.  An  officer  who  would  refuse  to  arrest 
-a  person  fleeing  and  pursued  under  the  circumstances  dis- 
closed in  this  case,  because  the  charge  was  not  more  direct 
and  specific  as  to  the  commission  of  a  felony,  would  be  justly 
censurable  for  a  neglect  of  official  duty.  In  considering  this 
question  of  probable  cause  upon  the  part  of  the  defendant  to 
arrest  the  deceased  we  are  to  look  only  at  the  facts  and  cir- 
'cumstances  presented  to  him  at  the  time  he  was  required  to 
act.  The  defendant  did  not  recognize  the  deceased  before 
he  fired,  and  the  fact  that  the  latter  was  an  innocent  and 
respectable  citizen,  and  who  may  have  been  fleeing  from  an 
assailant,  cannot  be  allowed  to  affect  the  question  we  are 
now  discussing. 

It  is  only  necessary  to  add  upon  this  point  that  in  our 
opinion  the  court  ought  to  have  instructed  the  jury  that  the 
defendant  had  the  right,  under  the  circumstances  established 
by  the  evidence,  to  arrest  the  deceased,  leaving  the  jury  to 
determine  the  further  question  whether  the  act  of  shooting 
the  deceased  in  attempting  to  effect  such  arrest  was  or  was 
not  an  act  of  criminal  negligence  upon  the  part  of  the  de- 
fendant. This  latter  is  purely  a  question  of  fact,  and  its 
determination  must  be  left  to  the  sound  judgment  and  dis- 
cretion of  the  jury,  and  in  the  decision  of  which  question  the 
defendant  is  entitled  to  the  benefit  of  any  reasonable  doubt 
arising  upon  the  evidence. 

The  court  also  erred  in  admitting  the  evidence  of  the  wit- 
nesses Schloss  and  Weissel  tending  to  show  that  deceased 
went  down  to  the  place  near  where  he  was  shot  on  that  par- 
ticular night  on  lawful  business.  This  fact  was  wholly  irrele- 
vant. The  defendant  knew  nothing  of  **  the  matter,  and  did 
not  recognize  the  deceased  at  the  time  of  the  shooting.  The 
evidence,  therefore,  was  wholly  irrelevant,  as  it  threw  no  light 
whatever  upon  the  question  whether  the  defendant  was  jus- 
tified in  attempting  to  arrest  the  deceased  under  the  circum- 
stances as  actually  presented  to  him;  nor  did  it  have  any 
bearing  upon  the  question  whether  or  not  the  defendant  was 
guilty  of  criminal  negligence  in  shooting  the  deceased. 

The  motion  of  defendant  to  set  aside  the  information  was 
properly  denied,  and  the  court  did  not  err  in  refusing  to  give 
the  instructions  numbered  2,  3,  15,  18,  and  24,  requested  by 
the  defendant. 


fclept.  16'Ji.]  Randall  v.  Duff,  79 

We  do  not  deem  it  necessar}^  to  notice  the  other  points  dis- 
cussed in  the  briif  of  counsel. 

Judgment  and  order  reverted,  and  cause  remanded  for  a 
new  trial. 

FlTZQERALP,  J.,  McFaRLAND,  J.,  HaRBISON,  J.,    GaBOUTTB, 

J.,  Van  Fleet,  J.,  and  Beatty,  C.  J.,  concurred. 

Arrest — Felont.— It  is  lawful  for  aa  officer  to  kill  a  fleeing  feloa  whea 
he  cannot  otherwise  be  taken,  and  the  necessity  for  such  killint;  is  for  th« 
jury  to  determine:  Jackson  v.  Slate,  66  Miss.  89;  14  Am.  St.  Rep.  542,  and 
note.  A  fleeing  person  may  be  arrested  on  suspicion  of  a  felony,  but  the 
officer  must  act  prudently  and  honestly,  after  making  such  inquiry  and 
examination  as  the  circumstances  of  the  case  aff'ord.  In  such  a  case,  the 
facts  being  undisputed,  the  question  of  probable  cause  is  for  the  court: 
Filer  V.  Smilfi,  96  Mich.  347;  S5  Am.  St.  Rep.  603.  An  arrest  on  suspicion 
of  felony  may  be  made  without  a  warrant,  but  the  amount  of  force  which 
may  be  lawfully  used  in  effecting  an  arrest  is  no  more  than  is  actually 
necessary  to  secure  the  arrest  and  safe  custody  of  the  accused:  See  mono« 
graphic  note  to  Huwkina  v.  Commonu>eaUh,  61  Am.  Deo.  161,  162,  on  ar* 
resk 


Randall  v.  Ddfp. 

(104  California,  126.] 
Appkal  rROM  Judgment  Modified  on  Appeal. — An  order  of  the  trial 
court  modifying  a  judgment  in  accordance  with  the  directions  of  the 
enpreme  court  made  on  a  prior  appeal,  and  the  judgment  as  modified, 
are  both  appealable,  and  appeals  taken  therefrom  will  not  be  dismissed 
on  the  ground  that  they  are  frivolous, 

S.  M.  Buck  and  W.  C.  Belcher,  for  the  appellant. 

W.  L.  Duffy  L.  D.  McKisicky  and  H.  S,  Foote,  for  the  respond- 
ents. 

***  The  Court.  Motion  to  dismiss  the  appeal  herein  on 
the  following  grounds: 

"  1.  That  the  action  of  the  lower  court  in  modifying  the 
judgment  or  decree  in  said  action,  as  directed  by  the  supreme 
court,  was  a  ministerial  act  only,  and  one  in  which  the  lower 
court  had  no  jurisdiction,  and  is  not  an  act  or  order  from 
which  an  appeal  will  lie. 

*'  2.  That  the  judgment  or  decree  rendered  in  said  action 
on  the  third  day  of  June,  1892,  and  modified  as  directed  by 
the  supreme  court  on  the  third  day  of  March,  1894,  by  the 
superior  court,  is  a  final  judgment  in  said  **'  action,  already 
approved  and  passed  upon  by  the  supreme  court  as  a  final 
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determination  of  said  action;  and  no  further  appeal  lies 
therefrom. 

"That  the  so-called  order  from  which  plaintiff  has  ap- 
pealed is  not  an  appealable  order." 

When  this  case  was  last  here  on  appeal  (101  Cal.  82)  the 
judgment  of  the  court  below  was  "affirmed  in  all  respects 
except  as  to  the  matter  of  interest,  as  to  which  the  judgment 
was  reversed  and  the  cause  remanded  to  the  superior  court, 
with  direction  to  amend  its  decree  by  allowing  interest  to 
the  plaintiff  down  to  March  1,  1892,  and  by  reducing  the 
judgment  against  him  correspondingly." 

The  present  appeal  is  taken  from  the  order  of  the  court 
below  modifying  the  judgment  as  to  the  matter  of  interest 
and  from  the  judgment  as  modified. 

It  may  be  true,  as  claimed,  that  the  order  and  judgment 
appealed  from  were  made  and  amended  as  directed  by  this 
court,  and  that  the  appeal  is  frivolous  and  vexatious,  and 
was  taken  merely  for  the  purpose  of  delay;  but  that  is  a 
matter  which  can  only  be  determined  by  an  examination  of 
the  record  on  appeal,  and  this  we  have  held  will  not  be  done 
on  a  motion  to  dismiss  an  appeal. 

In  People  v.  McNully,  95  Cal.  595,  it  was  held  that  to  dis- 
miss an  appeal  "  upon  the  ground  that  it  is  frivolous  is  to 
refuse  to  consider  its  merits,  and,  therefore,  there  can  be  no 
dismissal  of  an  appeal  on  the  ground  that  it  is  without  merit; 
for  to  reach  this  conclusion  the  merits  must  be  considered 
and  the  record  must  be  examined."  To  the  same  effect  is 
Howell  V.  Howell,  101  Cal.  115. 

As  the  order  modifying  the  judgment,  and  the  judgment 
as  amended,  are  both  appealable,  it  follows  that  the  motion 
to  dismiss  the  appeal  herein  should  be  denied. 

So  ordered. 

Justice  De  Haven,  being  disqualified,  did  not  participate 
in  the  foregoing  decision.       

AfPKALABLB  ObDEBS  AKD  JcPOMENTS,   GKNSBALL7,  IlTSTAKCTa  OF:    Se« 

monographic  note  to  Davie  v.  Davie,  20  Am.  St.  Rep.  173,  174. 
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Thompson  v.  Gorneb. 

[104  CALxrovmu.,  168.] 
MaooTiABLB  iMSTBxrmNTS — Imcrkask  or  Interest. — A  provision  in  a  note 
for  an  increased  rate  of  interest,  if  payments  are  not  made  when  dne, 
is  not  a  penalty,  but  a  contract.  By  accepting  the  original  rate  the 
payee  waives  his  right  to  collect  a  greater  rate  for  the  time  past,  but 
not  to  demand  the  increased  rate  for  the  future.  As  to  future  interest 
the  note  is  an  executory  written  contract  alterable  only  by  a  contract 
in  writing  or  by  an  executed  oral  agreement,  as  provided  by  statat*. 

Edgar  B.  Haymond,  for  the  appellant. 

John  Yule  and  Edward  H.  Steams^  for  the  respondent. 

*••  McFarland,  J,  This  is  an  action  to  foreclose  a  mort- 
gage given  to  secure  a  promissory  note.  The  appeal  involves 
only  a  small  amount  of  interest  on  the  principal  of  the  note. 
The  note  was  dated  March  20,  1888,  and  matured  two  years 
after  date.  The  interest  clause  which  gives  rise  to  the  present 
controversy  is  as  follows:  "  With  interest  thereon,  in  like  gold' 
coin,  from  the  date  hereof  until  paid,  at  the  rate  of  eight  per 
cent  per  annum,  payable  monthly,  in  advance,  and  if  saidl 
principal  or  interest  is  not  paid  as  it  becomes  due  it  shall 
thereafter  bear  interest  at  the  rate  of  one  per  cent  per  month." 
The  monthly  interest  was  paid  each  month  until  the  matu- 
rity of  the  note.  After  that,  the  principal  not  having  beea. 
paid,  the  defendant  continued  to  pay  to  plaintiff,  who  was 
the  holder  of  the  note,  the  monthly  interest  at  eight  per  cent 
per  annum;  and  said  interest  at  said  rate  was  received  by- 
plaintiff  and  accepted  by  her  as  payment  of  said  monthly 
interest  until  February  20,  1892.  On  said  last-named  day 
defendant  offered  to  pay  a  month's  interest  as  usual — at  the 
■aid  rate  of  eight  per  cent  per  annum — but  the  plaintiff  re- 
fused to  receive  it,  and  claimed  interest  at  one  per  cent  per 
month  as  provided  in  the  note.  On  March  18,  1892,  defend- 
ant tendered  to  plaintiff  the  whole  amount  of  principal  due, 
and  also  the  amount  of  interest  due  rated  at  eight  per  cent 
per  annum.  This  the  plaintiff  refused  to  receive  as  full  pay- 
ment of  the  whole  indebtedness  on  the  note  and  mortgage; 
and  *'•  on  March  31,  1892,  she  commenced  this  action. 
The  court  below  held,  as  conclusions  of  law,  that  the  one  per 
cent  per  month  was  in  the  nature  of  a  penalty;  and  also  that 
plaintiff,  having  accepted  the  monthly  interest  at  eight  per 
cent  per  annum  for  nearly  two  years,  waived  any  claim  of 
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right  to  exact  one  per  cent  per  month  interest  after  the  matu- 
rity of  the  note. 

When  this  appeal  was  in  department  it  was  held  that  the 
one  per  cent  clause  in  the  note  was  not  to  he  treated  as  a 
penalty,  but  as  a  contract  to  pay  one  per  cent  per  month  in- 
terest upon  a  contingency  shown  to  have  happened;  but  that 
the  acceptance  by  plaintiff  of  the  interest  at  eight  per  cent 
per  annum  was  a  waiver  of  her  claim  to  collect  more  interest 
for  the  months  for  which  she  had  so  accepted  the  interest  at 
eight  per  cent.  We  are  satisfied  with  both  of  these  conclu- 
sions, and  adhere  to  them. 

But  it  was  ako  held  in  department  that  plaintiff,  by  accept- 
ing the  eight  per  cent  for  past  months,  waived  her  right  to 
demand  the  one  per  cent  per  month  in  the  future.  Plaintiff's 
points  and  authorities  were  very  meager,  covering  only  one 
page  and  referring  only  to  the  question  of  penalty.  In  her 
petition  for  hearing  in  Bank  her  counsel  calls  our  attention 
to  section  1698  of  the  Civil  Code,  which  reads  as  follows:  *'  A 
contract  in  writing  may  be  altered  by  a  contract  in  writing 
or  by  an  executed  oral  agreement,  and  not  otherwise."  Under 
the  principle  of  this  section  the  plaintiff  was  entitled  to  re- 
cover interest  at  one  per  cent  per  month  for  the  time  during 
which  she  refused  to  accept,  and  did  not  accept,  interest  at 
eight  per  cent  per  annum.  She  did  not  contract  in  writing 
to  change  the  interest  as  expressed  by  the  written  terms  of 
the  note;  and  her  acceptance  of  the  eight  per  cent  was  of  no 
higher  dignity  than  an  express' oral  agreement.  But  it  was 
an  executed  agreement  only  as  to  months  for  which  she 
accepted  the  interest  at  eight  per  cent;  as  to  the  future  it 
was  executory  {Erenherg  v.  Peters,  66  Cal.  114;  Taylor  v. 
Soldati,  68  Cal.  27;  Simmons  v.  Hamilton,  56  Cal.  493),  and 
void  under  said  *'"  section  of  the  code:  Johnson  v.  PolhemuSy 
99  Cal.  240.  It  does  not  clearly  appear  from  the  transcript, 
which  by  stipulation  does  not  include  all  of  the  judgment- 
roll,  whether  or  not  plaintiff  claims  as  interest  the  difference 
between  eight  per  cent  and  the  one  per  cent  for  the  months 
during  which  she  accepted  the  eight  per  cent,  but  she  is  not 
entitled  to  said  difference  for  said  months.  Slie  is  entitled, 
however,  to  interest  at  one  per  cent  per  month  from  the  time 
fihe  first  demanded  it.  She  should  have  judgment  for  the 
amount  of  the  principal  and  interest  thereon  from  and  after 
the  twentieth  day  of  February,  1892,  at  one  per  cent  per 
month. 


Sept.  1894.]      McLauqhlin  v.  McLaughlin.  88 

The  judgment  is  reversed,  with  direction  to  the  superior 
court  to  render  judgment  for  the  plaintiff  for  the  amount  due 
and  unpaid  upon  the  principal  of  tlie  note,  together  with  in- 
terest thereon  from  February  20,  1892,  at  one  per  cent  per 
annum. 

Harrison,  J.,  Fitzgerald,  J.,  Dk  Haven,  J.,  and  Van 
Fleet,  J.,  concurred.  

Interest — Imcrbased  Rate  Aiter  Maturitt — Pknaltt. — If  money  is 
loaned  at  a  speciKc  rate  of  interest  on  a  note  containing  a  provision  that  if 
not  paid  at  maturity  the  maker  shall  pay  a  higher  rate  of  interest  there- 
after, the  higher  rate  is  in  the  nature  of  a  penalty,  and  the  payee  can  recover 
interest  after  maturity  only  at  the  lower  rate  agreed  upon:  Richardson  v. 
Campbell,  34  Neb.  181;  33  Am.  St.  Rep.  633,  and  note. 


MoLaughmn  v.  McLaughlin. 

[104  California.  171.] 

iKSimANCB— BENEirr  Societt— Mode  of  Ciianoino  Beneficiart. — ^The 
laws  of  a  mutual  benefit  society  prescribing  a  mode  of  changing  the 
beneficiary  must  be  followed.  It  cannot  be  made  in  any  other  manner. 
Hence,  if  that  mode  ia  confined  to  the  surrender  of  the  old,  and  the 
issuance  of  a  new,  benefit  certificate,  and  the  insured,  having  tlie  power, 
fails  to  make  ofiScial  application  for  the  change,  and  to  pursue  the  proper 
coarse  to  effect  it,  no  change  can  be  made  by  his  oral  declarations  of 
intention  merely,  or  by  the  delivery  of  the  certificate  to  the  person 
whom  he  wishes  to  become  his  new  beneficiary. 

InsuRANCE — Bekefit  Societt— Rights  of  Beneficiary.— The  wilHngnest 
of  a  mutual  benefit  society,  after  the  death  of  the  insured,  to  pay  into 
court  the  money  called  for  by  the  certificate,  to  be  disposed  of  as  the 
court  may  direct,  cannot  affect  the  rights  of  the  beneficiary,  as  the 
society  has  no  power  by  stipulation,  or  otherwise,  to  change  or  affect 
those  rights. 

Appeal  from  a  judgment  and  from  an  order  refusing  a 
new  trial. 

Marcus  Rosenthal,  for  the  appellants. 

Jones  &  G* Donnelly  for  the  respondent, 

**•  Belcher,  C.  In  July,  1886,  Alexander  McLaughlin 
became  a  member  of  Mission  Council  of  the  Order  of  Chosen 
Friends,  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Indiana,  and  received  a  relief  fund  certificate, 
stating  that  he  had  become  a  member  of  the  order  "and  en- 
titled to  all  the  rights  and  privileges  of  membership,  and  a 
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benefit  of  not  exceeding  *'''  two  thousand  dollars  from  the 
relief  fund  of  said  order,  which  sum  shall,  in  case  of  death,  he 
paid  to  the  nephews  and  nieces,  John,  Robert,  Jennie,  and 
Lottie  McLaughlin,  children  of  Armor  McLaughliu,  in  the 
manner  and  subject  to  the  conditions  set  forth  in  the  laws 
governing  said  relief  fund  and  in  the  application  for  nieinber- 
ship."  Afterward  Mission  Council  was  dissolved,  and  he 
became  a  member  of  Home  Council  of  the  same  order,  and 
continued  to  be  a  member  thereof,  in  good  standing,  until  he 
died,  on  March  28,  1890.  On  February  18,  1890,  he  and  the 
plaintiff  intermarried,  and  thereafter  were  husband  and  wife 
up  to  the  time  of  his  death. 

In  August,  1890,  the  plaintiff  commenced  this  action 
against  the  four  beneficiaries  named  in  the  relief  fund  cer- 
tificate, their  father,  Armor  McLaughlin,  and  the  Supreme 
and  Home  Councils  of  the  Order  of  Chosen  Friends,  alleging 
in  her  complaint  facts  which  it  was  claimed  entitled  her  to 
the  two  thousand  dollars  to  be  paid  on  the  death  of  her 
husband. 

Before  the  trial  of  the  action  all  the  parties  thereto  entered 
into  a  written  stipulation  whereby  the  said  councils  dis- 
claimed any  and  all  interest  or  right  in  or  to  the  two  thou- 
sand dollars  in  controversy,  and  whereby  it  was  agreed  that 
the  said  sum  of  money  should  be  deposited  in  a  certain  sav- 
ings bank,  in  the  names  of  the  attorneys  of  the  parties,  in 
trust  for  the  person  or  persons  who  should  be  found  entitled 
thereto  by  the  final  judgment  to  be  rendered  in  the  action. 
And  in  pursuance  of  this  stipulation  the  money  was  depos- 
ited as  agreed,  and  the  action  was  then  dismissed  as  to  the 
defendant  councils. 

After  trial  the  court  found  the  facts  to  be  substantially  as 
alleged  in  the  complaint,  and  as  conclusions  of  law  that  the 
plaintiff  was  entitled  to  the  said  money.  Judgment  was  ac- 
cordingly entered  in  her  favor,  from  which,  and  from  an  order 
denying  a  new  trial,  the  defendants  McLaughlins  appeal. 

Appellants  contend  that  the  decision  was  not  justified  *''* 
by  the  evidence,  and  was  against  law,  and  also  that  several 
errors  of  law  were  committed  by  the  court  in  its  rulings  upon 
the  admission  of  evidence. 

The  constitution  and  laws  of  the  order  contain  the  follow- 
ing provisions: 

"  Sec.  111.  There  shall  be  connected  with  this  order  a  relief 
fund,  from  which  each  beneficiary  member,  the  person  or  per- 
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80118  designated  by  said  member  related  to  or  dependent  upon 
him  or  her,  or  the  legal  representatives  of  such  person  or  per- 
sons, shall  be  entitled,  under  the  prescribed  regulations  and 
conditions,  to  draw  a  sum  not  exceeding  the  amount  named 
in  his  or  her  certificate,  as  hereinafter  specified.  During  hia 
or  her  life  each  member  shall  have  full  control  of  his  or  her 
interest  in  this  fund,"  etc. 

"  Sec.  162.  Each  member  shall  enter  upon  his  application 
the  name  or  names  of  the  person  or  persons  related  to  him 
or  her  to  whom  he  or  she  desires  the  benefit  to  be  paid  in  case 
of  death,  subject,  however,  to  such  future  disposal  of  the  bene- 
fit as  the  member  may  thereafter  direct,  not  in  conflict  with 
section  111,  and  the  same  shall  be  entered  in  the  relief  fund 
certificate  according  to  such  direction." 

"  Sec.  172.  A  member  in  good  standing  may,  at  any  time, 
surrender  his  or  her  relief  fund  certificate  and  a  new  certifi- 
cate shall  then  be  issued,  payable  to  such  person  or  persons 
related  to  or  dependent  upon  him  or  her,  as  the  member  may 
direct,  upon  payment  of  the  certificate  fee  ($1)." 

To  establish  the  plaintiS"'s  right  to  the  money  as  against 
the  beneficiaries  named  in  the  certificate,  evidence  was  intro- 
duced on  her  behalf  sliowing  the  following  facts: 

C.  L.  Stone  was  the  secretary  of  Mission  Council  when 
Alexander  McLaughlin  became  a  member  thereof,  and  con- 
tinued to  be  its  secretary  until  it  ceased  to  exist,  and  as  such 
secretary  he  issued  to  McLaughlin  his  relief  fund  certificate. 
They  were  intimate  friends,  and  in  1888  both  became  mem- 
bers of  Home  Council  at  the  *''*  same  time.  McLaughlin 
never  attended  any  of  the  meetings  of  either  council  after  his 
initiation.  Stone  was  never  secretary  of  the  new  council, 
but  he  paid  all  of  McLaughlin's  dues,  and  from  time  to  time 
furnished  him  with  receipts  therefor  signed  by  its  secretary, 
who  was  a  Mrs.  Carroll. 

About  a  week  after  plaintiff  and  McLaughlin  were  married 
he  gave  her  his  certificate,  and  she  put  it  away,  and  there- 
after retained  possession  of  it  until  after  his  death.  At  the 
time  of  handing  the  certificate  to  her  he  told  her  he  was 
going  out  that  day  to  see  Mr.  Stone  and  have  it  changed  to 
her  name.  He  returned  in  the  evening  and  told  her  he  had 
not  been  able  to  find  Mr.  Stone.  On  March  7th  he  saw 
Stone  and  told  him  he  desired  to  have  the  certificate  changed 
and  made  payable  to  his  wife,  and  thereupon  they  agreed  to 
meet  at  the  next  regular  meeting  of  the  Home  Council|  to  be 
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held  on  March  11th,  and  have  the  change  made.     Stone  then 
told  him  that  it  would  be  necessary  to  write  out  an  applica- 
tion to  the  secretary  and  to  surrender  the  certificate.     He 
told  his  wife  of  the  appointment  made  with  Scone,  and  to- 
gether they  went  to  the  meeting  agreed  upon,  but  Stone  was 
not  there,  and  nothing  was  done.     Three  days  later  he  was 
taken  sick  with  pneumonia,  from   which  sickness  he  never 
recovered.     On  March  23d  plaintiff  sent  word  to  Armor  Mc- 
Laughlin telling  him   of  her  husband's  condition.     Armor 
called  that  evening,  and  finding  his  brother  very  sick  advised 
him  to  transfer  all  his  property  to  his  wife.     Alexander  then 
asked  Armor  to  have  the  certificate  changed  and  made  pay- 
able to  his  wife,  and  asked  her  to  get  the  certificate,  which 
she  did.     Armor  read  it  over  and  then  handed  it  back,  say- 
ing, "I  will  attend  to  it  to-morrow."     As  Armor  was  leaving 
the  house  that  evening  he  said  to  one  Webster,  a  brother  in 
law   of  the  plaintiff,   that  he  would  go  the  first  thing  the 
next  morning  and  have  the  certificate  changed,  and  that  in 
case  he  could  not  get  it  changed  or  his  brother  should  die  he 
would  draw  the  money  in  the  children's  names  and  turn  it 
over  to  the  *'*  plaintiff.     Armor  called   again  the  next  day, 
and  in  his  presence  Alexander  then  transferred  to  his  wife  all 
his  property,  consisting  of  a  lot  in  Seattle  and  two  thousand 
five  hundred  dollars  money  on  deposit  in  a  bank,  and  during 
that  day  Armor  stated  to  said  Webster  that  he  had  sent  one 
Hansen  with  twenty-five  dollars  to  see  the  secretary  and  have 
it  all  straightened  out.     And  in  the  afternoon  of  the  same  day 
Alexander  called  Webster  to  his  bedside  and  asked  him  if 
every  thing  had  been  straightened,  and  mentioned  the  certifi- 
cate, and  Webster,  relying  on  what  Armor  had  told  him,  said 
it  had;  and  he  said  it  was  all  right.     Plaintiflf  first  learned 
that  she  had   not  been  substituted  as   beneficiary  about   a 
month  after  her  husband's  death.     Meantime  plaintiff  had 
frequently  asked  Armor  about  the  certificate,  but  he  gave  no 
definite  answer,  and  said  he  did  n't  know  any  thing  about  the 
laws  of  the  society,  but  any  way  she  would  not  hear  any  thing 
for  sixty  or  ninety  days. 

It  is  urged  on  behalf  of  respondent  that  the  laws  of  mutual 
benefit  associations,  providing  how  a  change  of  beneficiaries 
may  be  made,  are  for  the  protection  and  benefit  of  the  asso- 
ciation alone,  and  that  when  in  this  case  the  councils  entered 
into  the  stipulation  above  referred  to  and  thereby  disclaimed 
any  right  to  the  money  in  controversy  they  in  effect  waived, 
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as  they  might  do,  a  compliance  with  their  laws  by  McLaugh- 
lin, and  hence  that  appellants  cannot  invoke  them  for  their 
benefit. 

It  is  further  urged  that,  since  McLaughlin  expressed  a  de» 
sire  to  have  the  certificate  changed  by  substituting  respond- 
ent as  beneficiary  therein,  and  took  the  steps  indicated  to 
accomplish  that  end,  it  should  be  regarded,  under  the  rule 
that  equity  will  consider  that  done  which  ought  to  be  done, 
as  in  fact  changed  so  as  to  entitle  respondent  to  the  money. 

We  do  not  regard  the  stipulation  as  in  any  way  material 
to  a  determination  of  the  case.  It  shows  only  that  the  coun- 
cils made  no  claim  to  the  money,  and  were  willing  to  pay  it 
into  court,  and  let  it  go  to  the  party  or  parties  who  might  be 
adjudged  entitled  to  it.  It  is  true  *"  that  during  his  life 
McLaughlin  had  full  control  over  his  interest  in  the  fund, 
and  had  a  right  at  any  time  to  have  his  certificate  changed 
by  substituting  a  new  beneficiary.  And  while  he  lived  the 
beneficiaries  named  in  the  certificate  had  no  vested  interest 
in  the  money  to  be  paid  on  his  death.  But  when  he  died  the 
right  to  the  money  did  vest  eithef  in  the  respondent  or  ap- 
pellants, and  the  councils  had  thereafter  no  power  by  stipu- 
lation or  otherwise  to  change  or  affect  that  right. 

The  question,  then,  is,  Did  the  expressed  desire  of  Mc- 
Laughlin to  have  the  respondent  substituted  as  beneficiary 
and  the  steps  taken  to  that  end  have  the  effect  to  make  the 
change,  when  the  certificate  was  not  surrendered  but  re- 
mained all  the  time  in  respondent's  possession,  and  no  appli- 
cation was  made  to  the  secretary  or  other  officer  to  have  it 
changed? 

This  is  the  first  time  that  a  question  of  this  character  has 
ever  been  presented  to  this  court  for  decision,  but  there  have 
been  numerous  decisions  in  other  states  directly  bearing  upon 
it.  The  general  and  prevailing  rule,  as  shown  by  these  deci- 
sions, is  that  when  the  laws  of  a  benefit  society  prescribe  a 
mode  of  changing  the  beneficiary  the  mode  prescribed  must 
be  followed,  and  no  change  can  be  made  in  any  other  man- 
ner: See  Niblack  on  Mutual  Benefit  Societies,  sec.  221,  et 
seq.,  and  cases  cited;  also  Bacon  on  Benefit  Societies,  sec. 
307,  and  cases  cited. 

In  Wendt  v.  Iowa  Legion  of  Honor^  72  Iowa,  682,  it  was 
held  that,  as  the  provisions  of  the  constitution  pertain- 
ing to  the  subject  were  a  part  of  the  contract  of  insurance, 
the  insured  could  not  make  any  change  of  beneficiaries,  except 
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by  compliance  therewith,  and  also  that  expressed  inten- 
tions and  oral  declarations  can  have  no  effect  to  change  bene- 
ficiaries. And  in  that  case,  as  in  this,  it  was  clainned,  that 
as  the  order  was  willing  to  pay  the  money  into  court,  to  be 
disposed  of  as  should  be  directed  by  the  final  judgment,  it 
had  waived  a  compliance  with  its  laws.  The  court  said: 
"But  it  is  said  this  *''®  is  a  matter  to  which  the  defendant  can 
only  object.  We  think  differently.  While  the  heirs,  during 
the  life  of  the  assured,  had  no  right  in  the  policy,  their  in- 
terest being  nothing  more  than  in  expectancy,  upon  his  death 
they  acquired  rights  which  cannot  be  cut  off  except  in  the 
manner  prescribed  by  the  contract.  If  that  was  not  done 
the  defendant  could  not,  even  by  positive  consent  after  their 
rights  had  attached,  by  act  or  word  do  any  thing  to  defeat 
these  rights.  It  is  controlled  by  the  contract  as  it  was  at  the 
death  of  the  assured." 

In  Supreme  Conclave,  Royal  Adelphia,  v.  Cappella,  41  Fed. 
Rep.  1,  the  general  rule  is  declared  as  follows:  "In  making 
such  change  of  beneficiary,  however,  the  insured  is  bound  to 
do  it  in  the  manner  pointed  out  by  the  policy  and  the  by- 
laws of  the  association,  and  any  material  deviation  from  this 
course  will  invalidate  the  transfer." 

It  is  said  in  that  case,  however,  that  the  general  rule  is 
subject  to  three  exceptions:  1.  If  the  society  has  waived  a 
strict  compliance  with  its  own  rules,  and,  in  pursuance  of  a 
request  of  the  insured  to  change  his  beneficiary,  has  issued 
a  new  certificate,  the  original  beneficiary  will  not  be  heard 
to  complain  that  the  course  indicated  by  the  regulations  was 
not  pursued;  2.  If  it  be  beyond  the  power  of  the  insured  to 
comply  literally  with  the  regulations  a  court  of  equity  will 
treat  the  change  as  having  been  legally  made;  3.  If  the 
insured  has  pursued  the  course  pointed  out  by  the  laws  of 
the  association,  and  has  done  all  in  his  power  to  change  the 
beneficiary,  but  before  the  new  certificate  is  actually  issued 
he  dies,  a  court  of  equity  will  treat  such  certificate  as  having 
been  issued. 

The  same  exceptions  are  recognized  in  some  of  the  other 
cases,  but  it  is  evident  that  this  case  does  not  come  within 
either  of  them.  Here  the  council  did  not  waive  a  compli- 
ance with  its  laws,  and  issue  a  new  certificate,  and  it  was 
not  beyond  the  power  of  the  insured  to  comply  literally 
therewith.  Nor  did  the  insured  pursue  the  course  pointed 
out  by  the  laws  and  do  all  in  *''®  his  power  to  have  the 
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change  made.  He  might  have  bad  the  certificate  sur- 
rendered as  required,  but  this  was  never  done  or  attempted 
to  be  done,  and  no  application  to  the  secretary  for  a  change 
was  made. 

We  conclude,  therefore,  that  the  case  falls  within  the  gen- 
eral rule,  and  that  the  beneficaries  named  in  the  certificate 
were  entitled  to  the  money,  and  the  court  below  should  have 
so  determined. 

We  advise  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
enter  judgment  in  favor  of  the  appellants. 

Searls,  C,  and  Vancliep,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  enter  judg- 
ment in  favor  of  the  appellants. 

De  Haven,  J.,      McFarland,  J., 
Van  Fleet,  J.,     Harrison,  J. 

Insurance — Mutual  Benefit  Associations. — The  only  restriction  upoo 
the  power  of  a  member  of  such  an  association  to  change  his  beneficiary  at 
will  is  such  as  is  found  in  the  statute,  charter,  or  by-laws  of  the  society. 
The  change  must  be  made  in  the  manner  designated  in  such  provisions,  or 
it  will  be  void:  See  monographic  note  to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am. 
St.  Rep.  790,  discussing  mutual  benefit  as.^ociations;  Grace  r,  NortJi,toett- 
ern  Mut.  Iieli(f  Astn.,  87  Wis.  5G2;  41  Am.  St.  Rep.  62. 


Montgomery  v.  Santa  Ana  Westminster  Ry.  Co. 

[104  California,  186.] 

Streets — Railway  Fbanchise  on— EIjectment  bt  Abuttiko  Owner. — 
The  owner  in  fee  of  land  abutting  upon  a  public  street  in  an  incorpo- 
rated town  cannot  maintain  an  action  of  ejectment  against  a  railway 
company  which,  under  and  by  virtue  of  an  ordinance  of  the  town 
trustees  empowering  it  to  do  so,  has  constructed  and  is  using  a  railway 
track  upon  and  over  the  public  street,  upon  the  side  or  half  thereof 
adjoining  the  land  of  such  abutting  owner. 

Urban  Servitudes — Railway  Tracks— Compensation  to  Owner. — 
Urban  servitudes  are  essential  to  the  enjoyment  of  streets  in  cities,  and 
authorize  the  use  of  a  street  for  the  track  of  a  street-car  company  under 
a  license  by  the  city  authority,  without  compensation  to  the  owner  of 
the  fee.  It  makes  no  difference  whether  such  use  is  for  the  transporta- 
tion of  passengers  or  freight. 

8ervitui)F-s — Use  of  Streef  for  Railway  Purposes — Damages. — The 
use  of  a  public  street  in  a  city  for  general  railway  purposes  does  not 
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impose  any  new  burden  or  servitude  npon  the  owner  of  the  abutting 
land.  The  object  of  the  user  being  within  the  conceded  rights  of  the 
public,  the  methods  of  its  accomplishment  are  subject  to  legislative 
control.  They  are  also  subject  to  an  action  for  damages  by  an  abutting 
owner  whose  right  of  ingress  and  egress,  or  right  to  light  and  air,  will 
be  interfered  with,  whether  or  not  he  may  be  vested  with  the  fee  to  the 
center  of  the  street. 
Public  Use  in  Strkkts — Ejectment. — Public  streets  are  in  the  possession 
of  municipal  authorities  as  trustees  of  the  public  who  hold  them  for  ihe 
use  of  the  public  as  effectually  as  they  do,  or  may,  tlie  public  buildings 
of  the  municipality.  Ejectment  will  not,  therefore,  lie  at  the  suit  of 
an  abutting  owner,  to  recover  the  possession  of  any  part  of  the  street 
from  a  railway  company  using  it  under  a  municipal  franchise. 

James  0.  Scarborough,  for  tne  appellant. 
Victor  Montgomery,  for  the  respondent. 

^^"^  The  Court.  This  is  an  action  of  ejectment  to  recover 
possession  of  a  strip  of  land  in  the  city  of  Santa  Ana,  county 
of  Orange. 

Plaintiff  had  judgment,  from  which,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals. 

Defendant,  by  its  answer,  set  up  two  separate  defenses. 
In  the  second  of  these  it  set  out: 

1.  Tluit  it  is  a  corporation  with  power  to  construct  and 
operate  a  steam  railroad  for  the  transportation  of  freight  and 
passengers  from  the  city  of  Santa  Ana  to  Westminster,  across, 
along,  and  upon  any  street,  avenue,  or  highway. 

2.  Tliat  a  strip  of  land  thirty  feet  in  width  off  the  entire 
north  side  of  the  land  described  in  the  complaint  was  and  is 
a  public  street  or  highway  in  said  city  of  Santa  Ana,  under 
the  control  of,  and  in  the  possession  of,  the  board  of  trustees 
of  said  city. 

3.  Tliat  said  board  of  trustees  by  ordinance  authorized  and 
licensed  defendant  to  construct  and  operate  a  railroad  through 
and  over  said  street,  for  carrying  freight  and  passengers  in 
cars  to  be  propelled  by  dummy  or  motor  engines. 

4.  That  it  constructed  its  road  on  said  street  and  operated 
it  as  provided  in  said  ordinance. 

5.  That  it  has  not  excluded  defendant  or  others  from  the 
street,  and  has  only  used  it  for  the  purpose  aforesaid  and  in 
common  with  the  public,  and  has  not  impaired  said  street  or 
curtailed  the  use  thereof  by  others,  etc. 

To  this  defense  plaintiff  demurred  upon  the  ground  that  it 
did  not  state  facts  sufiicient  to  constitute  a  defense. 

The  demurrer  was  sustained  by  the  court,  and  defendant 
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declined  to  amend  as  to  this  defense,  and   the  action  of  the 
court  in  sustaining  the  demurrer  is  urged  as  error. 

The  whole  proposition  involved  in  this  case  may  be  put 
thus:  Can  the  owner  in  fee  of  land  abutting  upon  ***•  a  pub- 
lic street  in  an  incorporated  town  maintain  an  action  of 
ejectment  against  a  railroad  company  organized  and  existing 
for  the  transportation  of  freight  and  passengers  from  said 
town  to  a  neighboring  town,  which  company,  under  and  by 
virtue  of  an  ordinance  of  the  trustees  of  the  first  designated 
town  empowering  it  to  do  so,  has  constructed  and  is  using  a 
railway  track  upon  and  over  said  public  street,  and  upon  the 
side  or  half  thereof  adjoining  the  land  of  such  abutting 
owner? 

The  question  is  stated  thus  for  the  reason  that  while  the 
evidence  in  the  case,  consisting  of  the  deed  to  respondent 
and  the  city  map  together,  show  that  his  land  abutted  upon 
the  street  in  question  viz.,  Second  street,  in  the  city  of  Santa 
Ana,  yet,  by  section  1112  of  the  Civil  Code,  "a  transfer  of 
land  bounded  by  a  highway  passes  the  title  of  the  person 
whose  estate  is  transferred  to  the  soil  of  the  highway  to  the 
center  thereof,  unless  a  different  intent  appears  from  the 
grant."  There  is  nothing  in  the  evidence  to  indicate  the  con- 
trary, and  hence  we  must  presume  respondent  owns  to  the 
center  of  the  highway  or  street,  subject  only  to  the  right  of 
the  public  to  an  easement  or  right  of  way  for  street  purposes 
therein  and  thereto. 

All  streets  are  highways,  but  not  all  highways  are  streets: 
Common  Council  v.  Croas,  7  Ind.  9;  Lafayette  v.  Jenners,  10 
Ind.  74;  Clark  v.  Commonwealth ,  14  Bush,  166. 

In  other  words,  there  is  a  wide  distinction  between  a  high- 
way in  the  country  and  a  street  in  a  city  or  village,  as  to  the 
mode  and  extent  of  the  enjoyment,  and  as  a  sequence  in  the 
extent  of  the  servitude  in  the  land  upon  which  they  are 
located. 

The  country  highway  is  needed  only  for  the  purpose  of 
passing  and  repassing,  and,  as  a  general  rule,  to  which  there 
are  a  few  needed  exceptions,  the  right  of  the  public  and  of 
the  authorities  in  charge  is  confined  to  the  use  of  the  surface, 
with  such  rights  incidental  thereto  as  are  essential  to  such 
use. 

*•**  In  the  case  of  streets  in  a  city  there  are  other  and 
further  uses,  such  as  the  construction  of  sewers  and  drains, 
laying  of  gas  and  water  pipes,  erection  of  telegraph  and  tele- 
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phone  wires,  and  a  variety  of  other  improvements,  beneath, 
upon,  and  above  the  surface,  to  which,  in  modern  times, 
urban  streets  have  been  subjected. 

These  urban  servitudes  are  essential  to  the  enjoyment  of 
streets  in  cities,  and  to  the  comfort  of  citizens  in  their  more 
densely  populated  limits.  It  has  sometimes  been  suggested 
that  a  distinction  is  to  be  made  between  cases  in  which 
streets  are  laid  out  and  opened  upon  property  belonging  to 
the  corporation  and  those  in  which  streets  become  such  by 
dedication,  or  by  condemnation  proceedings  under  the  right 
of  eminent  domain  upon  compensation  being  made,  but  the 
concensus  of  modern  opinion  seems  to  be  that  no  such  dis- 
tinction properly  exists,  and  that  "  whether  the  corporation 
be  the  owner  of  the  fee  of  the  streets  in  trust  for  the  public, 
or  whether  it  be  merely  the  trustees  of  the  streets  and  high- 
ways as  such,  irrespective  of  any  title  to  the  soil,  it  has  the 
power  to  authorize  their  appropriation  to  all  such  uses  as  are 
conducive  to  the  public  good,  and  do  not  interfere  with  their 
complete  and  unrestricted  use  as  highways":  People  v.  Kerrf 
27  N.  Y.  202;  Cincinnati  v.  White,  6  Pet.  432;  Thompson  on 
Highways,  7;  Elliott  on  Roads  and  Streets,  305. 

It  is  said  by  Elliott  in  his  work  on  Roads  and  Streets,  at 
page  299,  that  "it  is  doubtful  whether  of  all  servitudes  there 
is  one  so  broad  and  coujprehensive  as  that  of  a  city  in  its 
streets." 

It  authorizes  the  use  of  the  street  for  the  track  of  a  street- 
car company  under  license  by  the  city  authority  without 
compensation  to  the  owner  of  the  fee:  Finch  v.  Riverside  etc. 
R.  R.  Co.,  87  Cal.  598. 

A  street  railway  has  been  defined  as  "a  railway  laid  down 
upon  roads  or  streets  for  the  purpose  of  carrying  passengers": 
Elliott  on  Roads  and  Streets,  557. 

**•  It  is  further  said  by  the  same  author  that  "  the  dis- 
tinctive and  essential  feature  of  a  street  railway,  considered 
in  relation  to  other  railroads,  is  that  it  is  a  railway  for  the 
transportation  of  passengers,  and  not  of  freight."  It  is  said 
to  exclude  the  idea  of  the  carriage  of  freight,  and  that  a  rail- 
road over  which  heavily  laden  freight  trains  are  drawn  can- 
not be  coiipidered  a  street  railway. 

Street-cars  are  little  more  than  carriages  for  transportation 
of  passengers,  propelled  over  fixed  tracks  to  which  their 
wheels  are  adapted,  and,  as  a  convenient,  comfortable,  and 
economical  mode  of  conveyance,  their  use  has  become  well 
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nigh  universal  in  cities,  and  as  they  add,  wlien  properly 
constructed,  little  or  nothing  to  the  burdens  of  the  servient 
tenement,  their  use  is  upheld  without  the  necessity  of  com- 
pensation to  the  abutting  owner. 

The  use  of  a  public  street,  however,  for  an  ordinary  rail- 
way for  the  transportation  of  freight  and  passengers,  it  has 
been  said  by  the  highest  authority,  imposes  a  new  burden 
upon  the  street  not  contemplated  in  its  dedication,  and  there- 
fore the  user  cannot  be  indulged  without  compensation  to  the 
abutting  owner  of  property  upon  such  public  street. 

We  are  at  a  loss  for  any  good  reason  for  this  distinction, 
or  to  see  why  the  transportation  of  freight  by  modern  and 
improved  methods  is  not  equally  entitled  to  encouragement 
with  the  transportation  of  passengers.  The  essential  wants 
of  the  citizen  demand  the  former  equally  with  the  latter. 

If  there  is  any  difference  in  the  burden  imposed  upon  the 
street  it  is  in  degree  and  not  in  kind.  The  great  highways 
of  England  were  constructed,  not  so  much  for  the  con- 
venience of  passengers  as  for  the  transportation  of  freight. 
In  the  infancy  of  commerce,  when  trade  and  traffic  by  land 
was  insignificant  in  volume,  when  the  sumpter-horse,  which 
answered  to  our  modern  pack-mule,  answered  all  the  pur- 
poses of  transportation  for  goods,  footpaths,  bridlepaths,  and 
lanes  served  ***  all  needed  purposes;  but,  with  the  growth 
of  inland  commerce  and  the  need  of  greater  facilities  for  the 
interchange  of  commodities,  the  use  of  wheeled  vehicles,  and, 
as  a  means  thereto,  the  liighway,  as  we  know  it,  became  a 
necessity.  The  Appian  Way,  commenced  312  b.  c.  which 
has  provoked  the  admiration  of  the  world,  was  entiiiud  to 
commendation  for  its  roadway,  sixteen  feet  in  width,  con- 
structed for  the  transportation  of  burdens,  while  the  paths  of 
eight  feet  on  each  side  of  it  for  foot  passengers,  and  upon 
which  the  Roman  legions  were  wont  to  march,  were  unpaved. 

In  the  construction  of  modern  highways,  urban  and  sub- 
urban, the  great  difficulty  and  the  prominent  object  has  been 
to  build  and  adapt  them  by  grade,  width,  and  structure  of 
roadbed  to  the  carriage  of  freight. 

Yet  we  are  told,  in  effect,  that,  so  far  as  modern  methods 
are  concerned,  so  far  as  ease,  speed,  and  economy  are  in- 
volved, improvements  are  to  be  limited  to  the  transportation 
of  passengers;  that  cars  with  wheels  adjusted  to  move  upon 
fixed  tracks,  when  applied  to  the  tran8j)ortation  of  passengers, 
are  within  the  contemplated  objects  in  view  in  opening  the 
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road  or  street,  and  therefore  add  nothing  material  to  the 
burden  of  the  servitude  of  the  abutting  landowner,  while  a 
precisely  similar  structure  adapted  to  the  transportation  of 
freight  adds  an  additional  burden  of  a  different  character  to 
the  servitude,  and  caimot  be  tolerated  without  compensation 
to  the  abutting  owner. 

An  interminable  string  of  heavy  drays  may  thunder  through 
the  street  from  early  morning  until  set  of  sun,  a  menace  to 
all  who  frequent  the  thoroughfare  and  an  inconvenience  to 
all  dwellers  thereon;  but  the  cars  of  a  railway,  which  move 
usually  but  a  few  times  a  day,  and  with  infinitely  less  annoy- 
ance to  the  public,  upon  tracks  so  adjusted  to  the  surface  as 
to  occasion  little  or  no  inconvenience,  cannot  be  tolerated. 

We  fail  to  appreciate  the  philosophy  of  the  distinction. 
On  the  contrary,  we  affirm  that,  when  a  public  street  in  a  city 
is  dedicated  to  the  general  use  of  the  ***  public  it  involves 
its  use,  subject  to  municipal  control  and  limitations,  for  all 
the  uses  and  purposes  of  tlie  public  as  a  street,  including  such 
methods  for  the  transportation  of  passengers  and  freight  as 
modern  science  and  improvements  may  have  rendered  neces- 
sary, and  that  the  application  of  these  methods,  and,  indeed, 
of  those  yet  to  be  discovered,  must  have  been  contemplated 
when  the  street  was  opened  and  the  right  of  way  obtained, 
whether  by  dedication,  purchase,  or  condemnation  proceed- 
ings, and  hence  that  such  a  user  imposes  no  new  burden  or 
servitude  upon  the  owner  of  the  abutting  land.  The  object 
of  the  user  being  within  the  conceded  rights  of  the  public, 
the  methods  of  its  accomplishment  are  subject  to  legislative 
control;  and  subject,  also,  to  an  action  for  damages  by  any 
abutting  owner,  whether  or  not  he  may  be  vested  with  the 
fee  to  the  center  of  the  street,  whose  right  of  ingress  and 
egress  or  his  right  to  light  and  air  shall  be  interfered  with. 

The  thirteenth  subdivision  of  section  862  of  the  Municipal 
Government  Act  of  this  state  authorizes  the  boards  of  trustees 
of  municipalities  of  the  sixth  class  (of  which  Santa  Ana  is 
one)  "to  permit,  under  such  restrictions  as  they  may  deem 
proper,  the  laying  of  railroad  tracks  and  the  running  of  cars 
xlrawn  by  horses,  steam,  or  other  power  thereon  ....  in 
the  public  streets."  The  world  moves.  Legislation  in  recent 
times  has  kept  pace  with  the  progress  of  the  age. 

The  trend  of  judicial  opinion,  except  where  overshadowed 
and  incrusted  with  stare  decisis,  is  to  a  broader  and  more 
comprehensive  view  of  the  rights  of  the  public  in  and  to  the 
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streets  and  highways  of  city  and  country;  and,  while  carefully 
conserving  the  rights  of  individuals  to  their  property,  the 
courts  have  not  hesitated  to  declare  the  shadowy  title  which 
the  owner  of  the  fee  holds  to  the  land  in  a  puhlic  street  or 
highway,  during  the  duration  of  the  easement  of  the  public 
therein,  as  being  subject  to  all  the  varied  wants  of  the  public 
and  essential  to  its  health,  enjoyment,  and  progress. 

*•»  In  Paquei  v.  ML  Tahor  Street  Ry.  Co.,  18  Or.  233,  which 
was  an  action  to  enjoin  a  steam-motor  railway  company  from 
constructing  and  operating  its  road  upon  a  street  in  tlie  city 
of  Portland  and  upon  a  county  road  outside  the  city,  abutting 
upon  both  of  which  the  plaintiflf  owned  land  with  the  fee  in 
him  vested  to  the  center  of  the  street  and  road,  and  where  no 
compensation  had  been  made  to  plaintiff,  the  court  in  its 
opinion,  by  Thayer,  C.  J.,  in  deciding  the  cause  against  plain- 
tiff, said: 

"  The  establishment  of  a  public  highway  practically  divests 
the  owner  of  a  fee  to  the  land  upon  which  it  is  laid  out  of  the 
entire  present  beneficial  interest  of  a  private  nature  which  he 
has  therein.  It  leaves  him  nothing  but  the  possibilit}' of  a 
reinvestment  of  his  former  interest  in  case  the  highway  should 
be  discontinued  as  such.  This  view,  I  am  aware,  is  contrary 
to  the  ancient  doctrine  that  the  owner  of  the  fee  owned  the 
land  subject  only  to  such  public  uses,  and  that  he  had  a  right 
of  action  when  the  use  was  diverted  to  a  different  purpose. 
Such  a  doctrine  may  have  been  applicable  where  the  owner- 
ship was  merely  subject  to  a  right  of  way  over  tiie  land;  but 
where,  as  in  modern  cases,  it  is  devoted  exclusively  to  the 
]!urposos  of  a  public  thoroughfare,  and  the  control  thereof  is 
conimitted  to  legally  constituted  authorities  charged  with  the 
duty  of  maintaining  it  for  such  purpose,  the  doctrine  becomes 
a  vague  theory,  and  should  be  laid  away  among  the  antiqui- 
ties of  the  past  age." 

McQuaid  v.  Portland  etc.  Ry.  Co.,  18  Or.  237,  enunciates  a 
like  doctrine.  In  Gaus  &  Sons  Mfg.  Co.  v.  St.  Louis  etc.  R.  R. 
Co.,  113  Mo.  308,  35  Am.  St.  Rep.  706,  the  supreme  court  of 
Missouri  held  in  substance  that  the  construction  and  opera- 
tion of  an  ordinary  steam  railroad  at  grade  in  a  public  street 
under  municipal  authority  is  not  a  new  public  use  of  the 
street,  for  which  compensation  may  be  demanded  by  abutting 
owners  as  in  the  case  of  property  *•*  *'  taken  or  damaged  " 
within  the  meaning  of  the  constitution.     The  court  said: 

"  When  laud  is  dedicated  generally,  and  without  restrio- 
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tions,  or  condemned,  for  a  public  street  in  a  town  or  city,  the 
owner  of  the  abutting  lots,  who  secures  the  benefit  of  the 
street,  and  the  persons  also  who  purchase  and  improve  prop- 
erty thereon,  hold  their  property  rights  subject  to  all  the  uses 
to  which  the  street  can  be  lawfully  subjected  by  the  public. 
New  uses  in  the  improvement  in  the  mode  of  travel  and 
transportation  are  constantly  arising.  When  there  is  no  re- 
striction on  the  public  use  new  modes  of  use  may  be  adopted 
which  are  consistent  with  the  proper  use  of  the  street,  with- 
out the  consent  of  abutting  owners,  though  such  new  uses 
may  interfere  somewhat  with  their  own  convenient  use  of  the 

street For  any  damages  that  may  be  caused  by  an 

unlawful  or  negligent  maintenance  of  the  track  in  the  street, 
or  by  negligent  use  of  engines,  or  movement  of  trains,  defend- 
ant will  be  liable  in  an  action  for  damages." 

This  decision  is  in  line  with  the  decisions  in  that  state. 
In  Iowa  a  like  doctrine  prevails.  In  Barney  v.  Keokuk,  94 
U.  S.  324,  which  was  ejectment  in  the  United  States  court 
for  the  district  of  Iowa,  to  recover  certain  premises  within  a 
public  street  in  Keokuk  occupied  with  railroad  tracks,  build- 
ings, sheds,  etc.,  upon  error  to  the  supreme  court  of  the 
United  States,  that  tribunal  held  that  although  no  perma- 
nent obstruction,  like  a  depot  building,  could  be  erected  on 
the  streets  of  a  town,  yet  it  is  held  in  that  state  (Iowa)  that 
they  may  by  public  authority  be  occupied  by  railway  tracks 
without  the  consent  of  the  adjacent  proprietors  and  without 
compensation,  whether  the  fee  of  the  streets  (as  in  that  case) 
be  in  him  or  in  a  third  person.  The  court  further  held  that 
there  was  no  substantial  difference  between  streets  in  which 
the  legal  title  is  in  private  individuals,  and  those  in  which  it 
is  in  the  public,  as  to  the  rights  of  the  public  therein:  Kvche- 
man  v.  C.  C.  &  D.  Ry.  Co.,  46  Iowa,  366. 

198  In  New  Jersey  it  is  held:  1.  That  the  legislature  has 
power  to  authorize  the  use  of  a  public  highway  for  the  pur- 
pose of  a  railway;  2.  That  the  legislature  must  be  the  judges 
as  to  the  benefit  to  the  public,  and  to  their  authority  the 
public  and  individuals  must  submit;  3.  The  authority  to  use 
a  public  highway  for  the  purpose  of  a  railroad,  retaining  the 
use  of  such  highway  for  all  ordinary  purposes,  is  not  such  a 
taking  of  private  property  for  public  purposes  as  requires 
compensation  to  the  owner  of  the  fee  of  the  adjacent  lands, 
as  is  contemplated  by  their  constitution;  4.  That  the  ease- 
ment of  the  highway   is  in    the  public,  although  the  fee  is 
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practically  in  the  adjacent  owner.  "  It  is  the  easement  only 
which  is  appropriated,  and  no  right  or  title  of  the  owner  is 
interfered  with  ":  Morris  etc.  R.  R.  Co,  v.  Mayor  etc.  of  New- 
arjfe,  10  N.  J.  Eq.  352. 

In  Spencer  v.  Point  Pleasant  etc.  R.  R.  Co.,  23  W.  Va.  406, 
which  was  a  bill  in  equity  to  restrain  defendant  from  con- 
Btructing  and  operating  an  ordinary  steam  railroad  over  a 
public  street,  the  fee  of  which  was  in  plaintiflF,  under  a 
license  from  the  municipal  authorities,  the  court  used  the 
following  language: 

"Admitting  she  (the  plaintiff)  owns  the  fee  to  the  middle 
of  Seventh  street  opposite  her  lot,  as  she  contends  is  the  fact, 
she  still  owns  the  same,  and  neither  her  title  or  possession  is 
in  any  manner  disturbed  by  the  railroad  company.  It  has 
always  been  subject  to  the  easement  of  the  public  to  pass 
and  repass  over  it,  and  to  use  it  as  a  street,  and,  subject  to 
this  easement,  she  has  as  much  the  enjoyment  and  posses- 
sion of  the  whole  of  Seventh  street  as  she  ever  had.  What 
the  railroad  company  has  taken  it  has  taken  from. the  town 
council  of  Point  Pleasant,  a  mere  easement,  and  it  has  taken 
nothing  from  the  plaintiff,  and,  therefore,  under  West  Vir- 
ginia authorities  referred  to, she  is  entitled  to  no  injunction.'* 

In  Edwardsville  R.  R.  Co.  v.  Sawyer,  92  111.  377,  the  su- 
preme court  of  Illinois  held  that  the  public  authorities  who 
have  the  superintendence  and  control  of  the  *••  public  road» 
may  authorize  travel  on  them  by  the  means  of  a  railroad, 
and  where  a  railroad  company  has  constructed  its  road  upon 
and  along  a  public  road,  such  use  and  possession  is  a  matter 
between  the  road  authorities  and  the  railroad  company,  and 
the  right  cannot  be  questioned  in  an  action  of  ejectment  by 
the  owner  of  the  land  over  which  the  public  road  has  been 
established. 

This  being  an  action  of  ejectment  to  recover  a  specific 
piece  or  parcel  of  land,  and  it  appearing  from  the  stipulation 
of  the  parties  that  the  alleged  ouster  consisted  only  in  the 
entry  by  the  defendant  upon  a  public  street,  and  the  construc- 
tion of  a  railroad  track  thereon,  no  question  of  damage  to 
property  other  than  to  such  public  street,  within  the  purview 
of  section  14  of  article  I  of  the  constitution  of  this  state,  can 
arise. 

We  may  admit  that  the  views  herein  expressed  are  in  con- 
flict with  the  doctrine  enunciated  in  Southern  Pac.  R.  R. 
Co.  V.  Reed,  41  Cal.  '256,  and  MvUler  v.  Southern  Pac.  Br. 
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Ry.  Co.,  83  Cal.  240,  and  it  does  not  necessarily  follow  that 
ejectment  will  lie  if  the  facts  set  out  in  the  answer  are 
true. 

The  cases  above  quoted  were  to  recover  damages.  The 
cases  of  Weyl  v.  Sonovia  Valley  R.  R.  Co,,  69  Cal.  203,  and 
Finch  V.  Riverside  etc.  Ry.  Co.,  87  Cal.  597,  in  which  eject- 
ments were  upheld,  were  cases  in  which  the  defendants  were 
mere  intruders  upon  the  public  street  without  valid  license 
from  any  authorized  body. 

The  rule  as  defined  in  Mahon  v.  San  Rafael  T.  Co.,  49  Cal. 
270,  is  regarded  as  the  true  one  in  cases  of  ejectment  for 
injuries  like  the  one  complained  of  here.  It  was  said  in  that 
ease:  "The  exclusion  of  the  plaintiflF  from  entering  on  the 
land,  except  on  the  payment  of  a  toll,  and  then  only  for  the 
purpose  of  passing  over  the  same,  was  a  disseisin." 

In  the  present  case  the  answer  to  which  the  demurrer  was 
sustained  averred:  "  Tiiat  this  defendant  has  not  excluded 
the  plaintiff,  or  any  one  else,  from  said  street,  or  any  part 
thereof,  nor  does  it  claim  to  hold  said  street,  **''  or  any  part 
thereof,  exclusively  from  the  plaintiff,  or  any  one  else  whom- 
soever; but  this  defendant  only  claims  the  right  to  use  the 
portion  of  said  street  actually  occupied  by  said  track  in  com- 
mon with  the  public,  under  and  by  virtue  of  said  ordinances 
of  the  said  board  of  trustees  of  said  city,  and  not  otherwise." 

The  action  of  ejectment  is  a  possessory  action  in  which  the 
plaintiff  must  show  himself  entitled  to  the  present  possession, 
and  that  he  has  been  deprived  thereof.  Any  thing  which 
deprives  a  plaintiff  of  his  present  right  of  possession  will 
deprive  him  of  the  remedy  of  ejectment. 

The  case  of  Redfield  v.  Utica  etc.  R.  R.  Co.,  25  Barb.  64,  is 
on  all  fours  with  the  present  case,  and  the  court  there  held 
that  the  claim  of  an  easement  was  not  a  claim  of  title,  and 
that  the  mere  user  of  such  easement  by  license  of  the  public, 
without  excluding  others  from  a  like  user,  did  not  amount  to 
an  ouster  for  which  ejectment  would  lie;  intimating,  but 
without  deciding,  that  trespass  was  in  such  a  case  the  proper 
remedy.  Edwardsville  R.  R.  Co.  v.  Sawyer,  92  111.  377,  is  to 
like  effect. 

The  municipal  authorities,  as  trustees  of  the  public,  are  in 
possession  of  the  public  streets,  and  hold  them  for  the  uses 
of  the  public  as  effectually  as  they  do,  or  may,  the  public 
buildings  of  the  municipality. 

A  writ  of  restitution  which  should  put  the  plaintiff  in  pos- 
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session  of  the  street  except  as  one  of  the  public  would  consti- 
tute hira  guilty  as  a  trespasser,  or  of  a  nuisance,  or  of  erecting 
a  purpresture,  as  the  facts  might  determine.  It  has  been 
said  that  a  writ  which  authorized  A  to  be  placed  in  posses- 
sion of  real  property,  subject  to  the  possession  of  B,  is  an  ab- 
surdity. 

Where  A  enters  upon  a  public  street  and  constructs  a  rail- 
road without  anthority  from  the  n)unicipal  authorities,  eject- 
ment will  lie,  as  was  held  in  Weyl  v.  Sonoma  Valley  R,  R. 
Co.,  69  Cal.  202,  and  in  Finch  v.  Riverside  etc.  Ry.  Co.,  87 
Cal.  597.  This  rule  proceeds  upon  the  theory  that  as  defend- 
ant does  not  justify  under  one  having  a  right  to  possession, 
it  matters  not  as  to  him  **®  that  another  than  the  plaintiff 
may  have  a  better  right  than  either  of  the  parties  to  the 
action. 

A  reversioner  may  maintain  an  action  for  an  injury  to  his 
reversionary  right,  but  cannot  recover  possession  until  the 
limited  estate  lapses. 

So  the  holder  of  the  title  to  a  public  street,  the  possession  of 
which  is  held  for  the  public,  may  maintain  an  action  for 
damages  to  his  property  therein,  but  as  against  one  who  has 
taken  no  possession  thereof,  and  is  only  in  the  exercise  of 
an  easement  therein  which  is  conferred  by  the  municipal 
authorities  in  pursuance  of  their  power,  and  which  is  valid  as 
to  the  public,  and  wliich  will  expire  with  the  easement  of  the 
public  of  which  it  is  a  part,  should  not  be  permitted  to  main- 
tain ejectment  for  a  violation  of  his  property  rights,  if  any, 
but  should  be  remitted  to  an  injunction  to  restrain,  or,  if  the 
injury  is  consummated,  to  an  action  for  damages,  or  to  pro- 
ceedings to  abate  as  a  nuisance,  as  the  case  may  be. 

It  follows  that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  answer  of  the  defendant. 

The  judgment  is  reversed,  and  the  court  below  directed  to 
overrule  the  demurrer  to  defendant's  second  defense  set  out 
in  his  answer. 

Neither  Chief  Justice  Beatty  nor  Justice  Dk  Haven  par- 
ticipated in  the  foregoing  decision. 

Municipal  Corporations — Usb  of  Stbskts  for  Railway  Pcrposis — 
SsRViTUUKS — Abuiting  Ownbrs. — A  public  street  may  be  applied  to  all 
purposes  not  subversive  of  its  proper  use,  or  InconsiBtent  with  the  uses  con- 
templated in  its  dedication,  grant,  or  condemnation.  Ad  abutting  owner  can 
complain  only  when  the  street  is  subjected  to  a  new  servitude,  inconsistent 
With  aud  subversive  of  its  use  as  a  street:  Qaua  tic  Mfg.  Co,  ▼.  St.  Lomtetc 
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R.  R.  Co.,  113  Mo.  308;  35  Am.  St.  Rep.  706.  The  building  and  operating  of 
a  horse  railway  in  the  streets  of  a  city  are,  by  the  great  weight  of  autliority, 
regarded  merely  as  an  extension  of  the  ordinary  uses  to  which  the  streets 
have  been  dedicated,  and  not  the  imposition  of  any  new  servitmle  for 
which  the  abutting  owner  is  entitled  to  additional  compensation.  But  the 
construction  and  operation  of  a  railroad  operated  by  horse-power,  on  a 
street,  for  the  purpose  of  transporting  freiglit  cars  from  the  terminus  of  one 
railroad  to  another,  are  an  imposition  of  an  additional  burden,  and  entitle 
the  abutting  lotowners  to  compensation:  See  monographic  note  to  Van- 
deriip  v.  CUy  of  Grand  Rapids,  16  Am.  St.  Rep.  613,  showing  what  is  a 
taking  of  property  for  public  use.  The  authorized  use  of  a  public  street 
tor  street  nilroad  purposes,  no  matter  what  the  motor  power  may  be,  is 
not  the  imposition  of  an  additional  servitude,  and  does  not  entitle  the  abut- 
ting landowners  along  the  street  to  compensation  for  such  use:  Rafferty 
v.  Veidrai  TrarLion  Co.,  147  Pa.  St.  579;  30  Am.  St.  Rep.  763.  The  con- 
ruction  of  a  railway  ou  a  public  street  which  injuriously  affects  an  adja- 
o  lit  owner  by  interfering  with  the  access  to  or  drainage  from  his  property 
or  the  exclusion  of  light  and  air  therefrom,  is  an  additional  servitude  for' 
v\  hich  he  may  recover  damages.  See  note  to  Oaua  etc.  Mfg.  Go.  v.  St.  Loui» 
etc.  R.  R.Co.,  35  Am.  St.  Rep.  712. 

Municipal  Corporations— Power  to  Authorize  Use  or  Streets  fob 
Railwavt  Purposes. — A  municipal  corporation  empowered  by  charter  may 
autiiorize  the  use  of  streets  for  railway  purposes,  and  an  ordinance  giving 
such  authority  has  the  force  and  effect  of  a  state  statute:  See  note  to 
Mayor  of  hounton  v.  Houston  City  etc.  Ry.  Co.,  29  Am.  St.  Rep.  690.  The 
streets  are  held  in  trust  for  the  public  use,  and  are  puidic  for  all  purpose* 
of  free  and  unobstructed  passage:  Chicago  etc  R.  R.  Co.  v.  Quiucy,  136  UU 
563;  29  Am.  St.  Rep.  334. 
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n04  California,  288.] 

Judicial  Notice — Description  of  Lands. — If  lands  are  clearly  and  dis- 
tinctly described  by  the  complaint  in  a  judicial  proceeding  by  reference 
to  the  section,  township,  and  range  of  the  United  States  government 
survey,  the  court  must  take  judicial  notice  of  the  county  in  whicli  they 
are  situated,  without  any  evidence  on  that  point.  This  matter  must 
be  determined  by  the  court  in  the  same  manner  as  a  legal  proposition, 
and  cannot  be  made  an  "issue'  between  the  parties  to  be  determined 
by  the  court  in  eacli  case  upon  conflicting  evidence  presented  in  thab 
case. 

Judgment — Impeachment  of,  for  Want  of  Jurisdiction  of  SuBjecr 
Matter — Esioppel. — A  judgment  may  always  be  impeached  for  want 
of  jurisdiction  of  the  subject  matter  appearing  upon  the  face  of  the 
judgment.  Hence,  a  judgment  foreclosing  a  mortgage  of  lauds  partic- 
ularly described  by  reference  to  the  section,  township,  and  range  of  the 
government  survey,  and  which  judgment  further  erroneously  recites 
that  such  lands  are  situated  in  the  county  in  which  the  foreclosure  ac- 
tion was  brought,  does  not  estop  the  judgment  debtor,  when  the  judg- 
ment is  sought  to  be  enforced,  from  asserting  in  an  injunction  suit  to 
restrain  a  sale  that  the  mortgaged  premises  are   situated  in  another 
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nty,  and  that  the  court  was  withoat  jarisdiction  to  render  snch 
(Igment. 

EST  —  CoNSTRDcriON  OF  —  ERRONEOUS  Rkcital. — In  construing  a 
liginent  which  particularly  describes  lauds  by  reference  to  the  section, 
township,  and  range  of  the  government  survey,  but  which  contains  an 
erroneous  recital  as  to  the  county  in  which  they  are  situated,  such 
recital  must  yield  to  the  particular  description. 
DGMENT  or  FouECLOSURK  IS  VoiD,  Whkn. — Under  the  constitutional 
provision  requiring  an  action  for  the  foreclosure  of  a  mortgage  to  ha 
commenced  in  the  county  in  which  the  mortgaged  premises,  or  some 
part  thereof,  are  situated,  a  judgment  in  a  suit  commenced  in  another 
county  is  without  jurisdiction  and  void. 
Judgment — Effect  of  Delay  in  Enforcing. — One  who  does  not  attempt 
to  enforce  a  judgment  until  more  than  three  years  have  elapsed  after 
its  entry  ought  not  to  complain  if,  in  the  mean  time,  he  has  lost  any 
rights  by  reason  of  his  inaction. 

Shinn  &  Shinn  and  S,  Solon  Holl,  for  the  appellants. 

Spencer  &  Raker,  for  the  respondent. 

•®*  Harbison,  J.  In  1884  the  plaintiflF  executed  to  one 
Stanton  a  mortgage  upon  certain  lands  which  are  situate  in 
Shasta  county,  but  which  were  described  in  the  mortgage  as 
being  in  Lassen  county,  and  the  mortgage  was  recorded  in 
Lassen  county.  In  1889  an  action  was  commenced  in  Las- 
sen county  by  the  defendant  Russell,  as  administrator  of 
Stanton,  to  foreclose  the  mortgage,  and  in  the  complaint  in 
this  action  the  property  sought  to  be  foreclosed  was  described 
as  follows:  "  The  southeast  quarter  of  northwest  quarter,  and 
h)t8  1  and  2  in  section  31,  township  37  north,  range  6  east. 
Mount  Diablo  base  and  meridian,  containing  116^^^  acres, 
according  to  government  surveys."  Service  of  the  summons 
was  had  upon  the  defendant  in  the  action  (plaintifif  herein), 
and  upon  his  failure  to  appear  or  answer  the  complaint  his 
default  was  entered,  and  judgment  rendered  August  26, 1889, 
foreclosing  the  mortgage  and  directing  a  sale  of  the  premises 
by  the  sheriff  of  Lassen  county.  An  order  of  sale  was  issued 
upon  this  judgment  October  5,  1892,  by  virtue  of  which  the 
defendant  Cady,  as  sheriff  of  Lassen  county,  was  proceeding 
to  sell  the  premises,  when  the  plaintiff  instituted  the  present 
action  to  enjoin  him  from  making  such  sale.  The  case  was 
tried  by  the  court,  and  judgment  rendered  in  favor  of  the 
plaintiff  as  prayed  for.  A  motion  for  a  new  trial  was  made 
and  denied,  and  the  defendant  has  appealed  from  both  the 
judgment  and  order.  It  is  urged  in  support  of  the  •*•  ap- 
peal that  by  tlie  judgment  in  the  foreclosure  suit  it  was 
determined  that  the  mortgaged  premises  are  situated  in  Las- 


102  Rogers  v.  Cady.  [Cal. 

Ben  county,  and  that  by  reason  of  this  judgment  the  plaintiff 
herein  is  estopped  from  showing  that  said  premises  are  not 
situated  in  that  county. 

The  lands  affected  by  the  foreclosure  proceedings  are 
clearly  and  distinctly  described  in  the  complaint  therein, 
and  in  the  judgment  by  reference  to  the  section  and  town- 
ship of  the  government  survey.  The  plaintiff  was  not  re- 
quired to  introduce  any  evidence  at  the  trial  in  support  of 
his  averment  that  these  lands  are  situated  in  Shasta  county. 
The  county  in  which  lands  so  described  are  situated  is  a 
matter  within  the  judicial  knowledge  of  the  court,  and  is  to 
be  determined  by  it  in  the  same  manner  as  a  legal  proposi- 
tion, and  cannot  be  made  an  "issue"  between  the  parties  to 
be  determined  by  the  court  in  each  case  upon  conflicting  evi- 
dence presented  in  that  case.  For  the  purpose  of  inform- 
ing itself,  the  court  might  inquire  of  others,  or  refer  to  books 
or  documents,  or  any  other  source  of  information  which  it 
might  deem  authentic,  but  its  action  in  this  respect  is  not  a 
part  of  the  trial  of  issues  in  the  action.  Matters  of  which  a 
court  takes  judicial  knowledge  are  uniform  and  fixed,  and  do 
not  depend  upon  uncertain  testimony;  and  the  failure  or 
refusal  of  a  trial  court  to  take  such  notice  does  not  prevent 
the  appellate  court  from  giving  proper  effect  thereto:  See 
Hunter  v.  New  York  etc.  R.  R.  Co.,  116  N.  Y.  615. 

Every  court,  by  virtue  of  its  organization,  takes  judicial 
knowledge  of  the  extent  and  boundaries  of  the  territory 
within  which  it  can  exercise  jurisdiction,  as  well  as  the  sub- 
ject matter  over  which  jurisdiction  has  been  conferred  upon 
it.  Section  1875  of  the  Code  of  Civil  Procedure  declares: 
"  Courts  take  judicial  notice  of  the  following  facts:  .... 
2.  Whatever  is  established  by  law;  3.  Public  and  private 
official  acts  of  the  legislative,  executive,  and  judicial  depart- 
ments of  this  state,  and  of  the  United  States." 

The  boundaries  of  Lassen  county  are  "established  by  *•* 
law"  (Pol.  Code,  sec.  3912);  and  the  government  surveys  of 
the  public  lands  are  "  public,  official  acts  of  the  executive 
department  of  the  United  States,"  and  are  matters  of  official 
record.  It  was  therefore  a  matter  for  the  court  to  determine, 
either  from  the  personal  knowledge  of  the  judge,  or  from  ai> 
examination  by  him  of  those  records,  whether  any  of  the 
sections  in  township  37  north,  range  6  east.  Mount  Diablo 
meridian,  were  situated  in  Lassen  county  or  not:  Smither  v. 
Flournoy,  47  Ala.  348;  Devine  v.  Burleson,  35  Neb.  238;  Peo- 
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pie  V.  Wood,  131  N.  Y.  617;  Faekler  v.  Wright,  86  Cal.  210; 
Cole  V.  Segraves,  88  Cal.  103. 

The  judgment  in  the  foreclosure  proceedings  did  not  estop 
the  plaintiff  herein  from  asserting  that  the  mortgaged  prem- 
ises are  situated  in  Shasta  county.  That  judgment  merely 
declared  that  the  plaintiff  herein  had  mortgaged  "the  south- 
east quarter  of  northwest  quarter,  and  lots  one  and  two  in 
section  31,  township  37  north,  range  6  east,  Mount  Diablo 
base  and  meridian,  containing  116^'^  acres,  according  to 
government  surveys."  In  view  of  the  fact  that  the  court  be- 
low, as  well  as  this  court,  takes  judicial  knowledge  that  these 
sections  are  not  within  Lassen  county,  the  further  recital  in 
the  judgment  that  they  are  "situated  in  the  county  of  Las- 
sen" may  be  likened  to  a  false  call  in  a  deed  of  conveyance. 
Tlie  lands  wliich  the  court  adjudged  had  been  mortgaged 
were  the  designated  sections,  and  the  further  inconsistent 
declaration  by  it  that  they  are  situated  in  Lassen  county 
must  yield  to  the  determination  of  their  particular  situa- 
tion. 

Even  if  the  language  used  by  the  court  could  be  regarded 
as  an  express  adjudication  that  the  lands  are  within  Lassen 
county,  it  would  not  estop  the  plaintiff  from  asserting  that 
the  court  was  witliout  jurisdiction  to  render  such  judgment, 
The  judgment  of  a  court  may  always  be  impeached  for  want 
of  jurisdiction,  and  when  the  judgment  is  upon  a  subject 
matter  over  which  the  court  could,  under  no  circumstances, 
have  any  jurisdiction,  the  objection  may  be  taken  at  any 
time  when  ***  such  judgment  is  invoked.     A  judgment  of 
one  of  the  former  district  courts  in  this  state,  admitting  a 
will  to  probate,  or  a  judgment  of  one  of  the  present  superior 
courts  In  this  state,  convicting  a  person  of  smuggling  or  en- 
joining a  defendant  from  infringing  a  copyright,  would  have 
no  validity  under  any  circumstances,  for  the  reason  that  the 
subject  matter  of  such  judgment  was  never  within  the  juris- 
diction of  the  court.     There  is  no  occasion  in  the  present 
case  to  invoke  a  presumption  of  jurisdiction  from  the  fact  of 
its  exercise.     The  want  of  jurisdiction  appears  upon  the  face 
of  the  judgment.     By  section  5  of  article  VI  of  the  constitu- 
tion an  fiction  for  the  foreclosure  of  a  mortgage  upon  lands 
in  Shasta  county  could  not  be  commenced  in  the  superior 
court  of  Lassen  county,  and   when  it  appeared    from  the 
description  of  the  lands  set  forth  in  the  complaint  that  they 
were  not  within  Lassen  county,  the  proceeding  should  have 
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been  dismissed:  Fritts  v.  Cavip,  94  Cal.  393.  A  court  can- 
not, by  any  decision  that  it  may  make,  either  implied  or 
direct,  acquire  jurisdiction  over  a  subject  matter  that  has 
been  denied  to  it  by  the  constitution,  and  whenever  it  ap- 
pears upon  the  face  of  a  judgment  that  it  was  rendered  upon 
a  subject  over  which  the  court  could  have  no  jurisdiction 
such  judgment  has  no  validity.  The  constitution  has  denied 
to  the  superior  court  of  Lassen  county  any  jurisdiction  over 
the  subject  matter  of  the  foreclosure  proceedings,  and  as  that 
court  never  had  any  jurisdiction  to  entertain  the  action,  its 
determination  upon  any  question  arising  in  this  proceeding 
cannot  have  any  autliority.  There  are  certain  cases  in  which 
the  jurisdiction  of  a  court  depends  upon  the  existence  of 
some  quasi  jurisdictional  fact  necessary  to  be  proven  in  order 
to  authorize  the  court  to  act,  and  which  it  must  itself  deter- 
mine from  evidence  before  it  can  have  jurisdiction  to  deter- 
mine the  controversy.  Briilain  v.  Kinnaird,  1  Brod.  &  B. 
432,  is  a  leading  illustration  of  this  principle;  and  in  Noble 
v.  Union  River  Logging  R.  R.  Co.,  147  U.  S.  174,  may  be 
found  reference  to  a  number  of  cases  of  the  same  character; 
*®'  but  the  present  case  does  not  fall  within  this  principle, 
for  the  reason  that,  as  above  seen,  there  was  no  question  of 
fact  to  be  determined  by  the  trial  court.  When  the  subject 
matter  uj)on  which  the  jurisdiction  of  a  court  rests  is  limited 
by  the  constitution  the  court  looks  to  that  instrument  for  its 
jurisdiction,  and  cannot,  by  its  mere  decision,  acquire  juris- 
diction over  a  matter  therein  denied  to  it. 

The  plaintiff  herein  did  not  take  any  step  in  the  foreclo- 
sure proceedings  which  could  be  regarded  as  an  estoppel  on 
his  part,  or  a  waiver  of  his  right  to  object  to  the  jurisdiction 
of  the  court.  The  first  step  taken  by  him  was  to  make  this 
objection,  and  he  made  it  as  soon  as  the  plaintiflF  attempted 
to  enforce  the  judgment.  As  the  plaintiff  did  not  attempt  to 
enforce  the  judgment  until  more  than  three  years  had  elapsed 
after  its  entry  he  ought  not  to  complain  if,  in  the  mean  time, 
he  has  lost  any  rights  by  reason  of  his  inaction. 

The  judgment  and  order  are  aflBrmed. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 

A  Court  Will  Taeb  Judioial  NoTiCB.in  what  connty  land  is  situated 
which  is  described  as  lying  in  a  certain  township  and  range:  See  monO' 
graphic  note  to  Laiifear  v.  Mestier,  89  Am.  Dec.  677,  on  judicial  notice. 
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Judgment — Want  of  Jurisdicpion. — A  want  of  jurisdiction,  either  of 
the  person  or  subject  matter,  appearing  upon  the  face  of  the  record,  can  be 
taken  advantage  of  at  any  time  and  in  any  conrt  where  the  conclusivenesa 
of  the  judgment  or  decree  is  the  subject  of  judicial  inquiry:  Wall  v.  tValif 
123  Pa.  St.  545;  10  Am.  St.  Rep.  549,  and  note;  monographic  note  to  Mov 
rill\.  Mornll,  23  Am.  St.  Rep.  103-119,  discussing  collateral  attacks  upoD 
judgments. 

Judgment  m  not  Rstoppel,  When. — A  decree  rendered  without  jurii- 
diction  cannot  bind  or  estop  any  one,  and  may  be  collaterally  attacked, 
whenever  and  wherever  it  may  be  interposed,  in  any  action:  Furgeson  v. 
Jones,  17  Or.  204;  11  Am.  St.  Rep.  808,  and  note;  monographic  note  to 
Morrill  v.  Morrill,  23  Am.  St.  Rep.  103-119,  discussing  collateral  attacks 
apon  judgments. 

Jodgment  at  Law. — Equity  Will  Set  Aside  a  Judgment  at  law  for 
fraud  or  mistake  only  in  clear  cases  and  when  the  relator  is  without  fault, 
and  has  proceeded  without  unreasonable  delay  after  the  discovery  of  the 
fraud  or  mistake:  EngUah  y.  Aldrich,  132  Ind.  600;  32  Am.  St  Rep.  270. 
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[104  Caltfoenia,  326.] 

Contracts — Consideration  or  Lkase— Detriment  to  Lessor. — The  con- 
sideration for  a  lease  may  as  well  consist  in  detriment  to  the  lessor  as 
in  profit  to  the  lessee.  Hence,  if  the  possession  of  a  company's  electric 
light  and  gas  plant,  and  the  use  thereof,  are  transferred  by  a  lease  for 
two  years,  under  which  the  lessee  is  to  take  possession,  manage,  con- 
trol, and  operate  the  property,  and  to  pay  the  company  every  tliree 
months  during  the  term  all  the  receipts  of  the  business,  less  all  neces* 
sary  charges  and  expenses,  the  contract  is  supported  by  a  sufficient 
consideration,  though  the  lessee  ia  not  benefited  by  the  contract. 

Corporations— Contract  Ultra  Vires — Public  Policy.— If  a  municipal 
corporation  grants  to  an  electric  light  and  gas  company  a  franchise  to 
operate  its  works,  and  to  supply  the  inhabitants  of  the  city  with  gas 
and  electricity,  it  is  bound  to  operate  its  works,  and  has  no  power  to 
lease  them  to  a  third  party  for  a  period  of  years.  Such  a  contract,  if 
made,  is  ultra  vires  and  void  as  against  public  policy. 

C!orporation8 — Void  Contract— Relief— Pleading — Estoppel. — A  court 
will  not  relieve  either  party  to  a  contract  with  a  corporation,  which  ig 
not  only  ultra  viret,  but  also  void  as  against  public  policy,  and  perform- 
ance  of  the  contract  by  one  of  the  parties  will  not  estop  the  other  from 
pleading  its  invalidity. 

Corporations — Accounting  for  Money  or  Property  Received  Under 
Void  Contract — Le.ssees. — While  a  corporation  is  liable  to  account 
for  money  or  property  received  by  it  under  a  void  contract,  the  rale 
does  not  apply  to  a  lessee  of  the  corporation  whose  lease  is  void,  and 
who  is  found  to  have  made  nothing  from  the  lease. 

W.  H.  H.  Hart,  Aylett  R.  Cotton,  and  Nowlin  &  Fa$sett,  for 
the  appellants. 

Bradley  &  Farnsxcorth,  for  the  respondent. 
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•*®  Temple,  C.  The  complaint  charges  that  plaintiflF 
leased  to  one  Lynch,  June  24,  1887,  certain  premises,  includ- 
ing the  plant  of  the  electric  light  and  gas  company,  for  the 
term  of  two  years  from  June  1,  1887.  That  Lynch  agreed  to 
take  possession,  manage,  control,  and  operate  the  same,  and 
to  pay  said  company  every  three  months  during  the  term  all 
the  receipts  of  said  gas  and  electric  light  husiness,  after  pay- 
ing all  necessary  charges  and  expenses  incurred  in  carrying 
on  said  business;  and  further  agreed  that  the  amount  so  paid 
should  be  sufficient  to  enable  it  to  pay  an  annual  dividend  of 
its  stockholders  of  five  per  cent  upon  its  capital  stock  of 
twenty-eiglit  thousand  dollars,  and,  in  case  of  deficiency,  he 
would  pay  to  such  company  every  three  months  such  further 
sums  as  would  enable  it  to  pay  such  dividend. 

That  defendants  became  sureties  by  signing  an  agreement 
indorsed  on  said  agreement  of  lease,  whereby  they  agreed  if 
said  Lynch  failed  to  pay  plaintiff'  such  sums,  or  any  sums 
which  might  be  due,  they  would  pay  the  same. 

That  Lynch  took  possession  of  the  demised  property  and 
retained  it  until  June  1,  1889,  without  paying  plaintiff  any 
sums  of  money  as  rents  or  receipts  from  said  business. 

That  on  the  1st  of  June,  1888,  there  became  due  plaintiff 
on  said  agreement  fourteen  hundred  dollars,  and  on  the  1st 
of  June,  1889,  the  sum  of  fourteen  hundred  dollars;  that  no 
part  of  said  sum  has  been  paid. 

The  answer  contains  several  defenses:  1.  It  denies  that 
Lyncli  held  possession  for  two  years,  and  avers  that  plaintiff 
ejected  him  August  1,  1888;  2,  There  was  no  consideration 
for  Lynch's  agreement;  3.  No  consideration  for  the  agreement 
to  pay  sums  additional  to  the  receipts  from  the  business;  4. 
Receipts  did  not  exceed  the  expenses;  there  was,  therefore,  a 
failure  of  '**  consideration;  5.  The  contract  of  defendants 
was  without  consideration;  6.  Failure  of  consideration  for 
sureties' agreement;  7.  Want  of  consideration  again  pleaded; 
8.  Plaintiff  was  incorporated  to  furnish  gas  and  electricity 
to  the  inhabitants  of  Visalia  for  illuminating  purposes;  the 
alleged  lease  was  therefore  ultra  vires;  9.  The  contract  is 
ultra  vires  and  against  public  policy. 

A  defense  by  amendment  sets  up  the  incorporation  of 
plaintiff  for  specific  purposes  of  furnishing  light  to  the  in- 
habitants, an  ordinance  procured  by  it  from  the  city  author- 
izing it  to  lay  pipes  in  the  streets  and  to  erect  masts  for 
electric  lights,  tiie  acceptance  of  the  franchise,  the  construe- 
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tion  of  the  works,  the  duty  of  the  corporation  to  furnish  gas 
and  electric  lights,  in  consideration  of  the  privileges,  and  its 
undertaking  that  the  works  shall  not  constitute  a  nuisance, 
and  again  charges  that  the  lease  to  Lynch  was  against  pub- 
lic policy  and  void. 

The  findings  and  judgment  are  for  plaintiff.  Nevertheless, 
the  court  found  that  the  receipts  from  the  demised  property 
were  insufficient  to  pay  running  expenses. 

That  plaintiff  was  incorporated  for  the  purpose  of  manu- 
facturing coal  gas  and  to  sell  such  gas  and  electricity  to  the 
inhabitants  of  Visalia,  and  was  by  ordinance  authorized  to 
lay  down  and  maintain  gaspipes  in  the  streets  of  said  city, 
and  through  such  pipes  supply  the  inhabitants  with  gas;  and 
to  erect  and  maintain  poles,  masts,  and  wires  to  conduct 
electricity  througli  said  city.  That  prior  to  the  making  of 
said  agreement  it  had  accepted  said  franchise,  and  had  laid 
its  pipes  in  the  streets  of  said  city,  and  erected  the  poles, 
masts,  and  wires,  and  when  the  lease  was  made  was  in  the 
possession  of  and  using  said  plant  and  said  franchises. 

That  among  other  restrictions  imposed  by  such  ordinance 
was  the  requirement  that  the  works  should  be  so  constructed 
and  used  as  not  to  become  a  nuisance.  That  no  authority 
was  conferred  by  said  ordinance  upon  plaintiff  to  lease  or 
assign  such  franchise. 

1.  Defendants  contend  that  the  lease  and  their  under- 
taking "•  as  sureties  are  void,  because  not  supported  by  a 
valuable  consideration. 

The  lease  is  supposed  to  be  unsupported  by  a  valuable 
consideration,  because  it  in  terms  binds  the  lessee  to  pay 
over  to  the  lessor  all  moneys  received  over  and  above  run- 
ning expenses.  Therefore,  it  is  said,  there  was  no  chance 
for  a  profit  to  the  lessee.  His  agreement  to  take  care  of  and 
manage  the  works  and  to  guarantee  a  certain  profit  was 
gratuitous.     The  contract  bound  him  to  do  it  for  nothing. 

We  need  not  inquire  what  induced  Lynch  to  enter  into  a 
contract  so  one  sided.  He  may  have  had  a  motive  which  is 
not  apparent.  As  matter  of  law,  however,  the  contract  was 
supported  by  a  sufficient  consideration.  This  may  as  well 
consist  in  detriment  to  the  lessor  as  in  profit  to  the  lessee. 
By  the  contract  he  acquired  possession  of  the  property  for 
two  years,  and  induced  plaintiff  to  forego,  for  the  same  period, 
its  possession  and   use.     Who  can  say  that  plaintiff  could 
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not  and  would  not  have  realized  a  profit  from  the  property 
but  for  the  lease? 

2.  The  main  defense,  however,  is  that  the  lease  is  tdtra 
tires  and  against  public  policy. 

The  real  question  presented  is  not  that  the  lease  is  ultra 
vires  as  to  the  corporation,  but  that  plaintiff,  having  availed 
itself  of  the  franchise  granted  it  by  the  city  of  Visalia,  it 
became  its  legal  duty  to  operate  its  gas  and  electric  works, 
and  to  supply  the  inhabitants  with  gas  and  electricity,  and  it 
was,  therefore,  against  public  policy  to  lease  those  works  and 
privileges  to  Lynch,  and  thus  disable  itself  for  the  time  from 
performing  its  duty. 

This  proposition  is  clearly  maintained  in  Thomas  v.  Rail- 
road Co.,  101  U.  S.  71.  That  was  the  case  of  a  lease  of  a 
railroad  and  franchise.  The  court  said,  speaking  through 
Mr.  Justice  Miller: 

*' Wiiere  a  corporation  like  a  railroad  company  has  granted 
to  it  by  charter  a  franchise  intended  in  large  measure  to  be 
exercised  for  the  public  good,  tlie  due  '^^  performance  of 
those  functions  being  the  consideration  of  the  public  grant, 
any  contract  which  disables  the  corporation  from  performing 
those  functions,  which  undertakes,  without  the  consent  of 
the  state,  to  transfer  toothers  the  rights  and  powers  conferred 
by  the  charter,  and  to  relieve  the  grantees  of  the  burden 
which  it  imposes,  is  a  violation  of  the  contract  with  the  state, 
and  is  void  as  against  public  policy.  This  doctrine  is  as- 
serted with  remarkable  clearness  in  the  opinion  of  this  court, 
delivered  by  Mr.  Justice  Campbell,  in  York  etc.  R.  R.  Co.  v. 

Winans,   17  How.   30 'This  conclusion    [argument] 

implies  that  the  duties  imposed  upon  the  plaintiff  by  the 
charter  are  fulfilled  by  the  construction  of  the  road,  and  that 
by  alienating  its  right  to  use,  and  its  powers  of  control  and 
supervision,  it  may  avoid  further  responsibility.  But  those 
acts  involvre  an  overturn  of  the  relations  which  the  charter 
has  arranged  between  the  corporation  and  the  community. 
Important  franchises  were  conferred  upon  the  corporation  to 
enable  it  to  provide  facilities  for  communication  and  inter- 
course required  for  the  public  convenience.  Corporate  man- 
agement and  control  over  these  were  prescribed,  and  corporate 
responsibility  for  their  insuflBciency  provided  as  a  remuner- 
ation to  the  community  for  their  grant.  The  corporation 
cannot  absolve  itself  from  the  performance  of  its  obligationa 
without  the  consent  of  the  legislature." 
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This  case  was  cited  and  approved  in  Green  Bay  etc.  R.  R. 
Co.  V.  Union  Steamhonl.  Co.,  107  U.  S.  98,  and  in  Oregon  Ry. 
etc.  Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  1. 

So,  too,  the  customers  are  interested  in  having  a  respon- 
sible party  to  deal  with.  The  city  has  provided  such  a  party 
in  its  contract  with  the  corporation,  for  such  it  has  been  held 
to  be:  People  v.  Chicago  Oas  Trust  Co.,  130  111.  268;  17  Am. 
St.  Rep.  319;  Gibbs  v^ Consolidated  Gas  Co.,  130  U.  S.  411. 

The  same  conclusion  is  reached  upon  the  principle  that 
they  cannot  delegate  functions  and  powers  given  to  them. 
Delegatus  non  potest  delegare. 

'"  The  subject  is  extensively  discussed  in  Morawetz  on 
Private  Corporations,  sections  656,  1114,  1116,  and  1129.  In 
the  last  section  he  says  that  the  princi[)le  applies  to  gas 
companies.  The  autlior's  conclusions  accord  with  the  cases 
above  cited.  In  fact,  respondent  has  furnished  no  cases  to 
tlie  contrary. 

It  is  said,  however,  that  when  a  contract  which  was  ultra 
vires  has  been  performed  on  one  part,  the  other  is  then  es- 
topped to  plead  that  the  contract  was  ultra  vires.  Here,  how- 
ever, the  contract  was  void,  because  against  public  policy.  In 
such  cases  courts  will  not  give  relief  to  either  party. 

Respondent  contends  that  the  rule  is  different  as  to  corpo- 
rations, and  some  cases  seem  to  sustain  the  claim.  It  is 
impossible  to  see  why  there  should  be  a  difference  in  such 
cases  because  one  party  is  a  corporation.  It  is  sometimes 
said,  however,  that  a  contract  of  a  corporation  is  against  pub- 
lic policy  when  it  is  simply  ultra  vires,  because  it  is  against 
public  policy  that  a  corporation  should  assume  to  excicise 
powers  not  granted.  In  such  case  it  is  simply  an  executed 
ultra  vires  contract.  But  it  may  also  be  an  attempt  to  do 
that  which  is  unlawful  without  reference  to  the  corporate 
franchise,  a  contract  which  would  be  unlawful  in  a  natural 
person.  In  such  case  the  contract  of  the  corporation  is  sub- 
ject to  the  same  rule  which  obtains  in  the  case  of  individuals. 

But  it  would  make  no  difference  here.  The  lessee,  it  is 
found,  made. nothing  from  the  lease.  The  rule  is  tlie  same 
that  it  would  have  been  had  the  corporation  been  sued. 

Says  Morawetz  on  Private  Corporations,  section  715:  "  If 
money  or  property  is  given  to  a  corporation  under  a  contract 
which  is  void  because  the  agent  assuminf^  to  represent  the 
corporation  in  the  transaction  had  no  authority  to  bind  it, 
the  corporation  is  liable  to  account   for  the  money  or  other 
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property  received Thus,  in  Burges  and  Stocks  case, 

2  Johns.  &  H.  441,  the  directors  of  a  life  assurance  company 
had  issued  policies  of  "'  marine  insurance,  and  applied  the 
premiums  to  the  use  of  the  company.  Upon  winding  up  the 
company,  the  holders  of  the  policies  were  held  not  to  be 
entitled  to  prove  for  losses,  but  were  allowed  the  amount 
of  the  premiums  paid.  Vice-Chancellor  Page-Wood  said: 
*They  had  no  consideration  for  the  premiums  they  paid. 
The  directors,  it  is  true,  had  no  power  to  issue  marine  poli- 
cies, but  they  had  power  to  receive  money,  and  apply  it  for 
the  benefit  of  the  company.  It  is  proved  that  they  did  so 
receive  and  apply  these  premiums,  and  the  amount  might 
have  been  recovered  even  at  law  as  money  had  and  re- 
ceived.'" 

So,  he  says,  a  corporation  cannot  be  charged  with  a  loan 
of  money  made  by  its  directors  without  authority, but,  if  any 
portion  of  the  money  has  been  applied  to  the  proper  uses  of 
the  company,  it  may  be  held  liable  to  tliat  extent  at  least. 
It  is  said:  "The  liability  of  the  company  does  not,  in  such 
case,  arise  from  the  contract  entered  into  by  the  directors, 
but  from  the  equitable  right  of  the  lender  to  recover  bis 
money,  which  has  gone  to  swell  the  company's  assets." 

I  think  this  is  the  principle  which  underlies  most  of  the 
•cases  upon  this  subject,  although  forced  to  admit  that  some 
■are  not  consistent  with  it. 

Tliis  action  is  on  the  contract  to  recover  an  amount  of 
money  which  the  lessee  guaranteed  the  property  would  pay, 
hut  which  it  did  not.  It  is  not  for  any  amount  of  benefit 
which  he  received  from  the  contract.  It  is  found  that  he 
•received  no  benefit  upon  it.  The  fact  that  there  was  a  con- 
sideration which  would  prevent  the  contract  from  being  a 
nudum  pactum  for  the  want  of  it  does  not  make  a  case  of 
benefits  to  be  paid  for  where  a  contract  is  ultra  vires.  And 
the  contract  being  against  public  policy  should  not  be  en- 
forced. 

I  recommend  that  the  judgment  be  set  aside,  and  judg- 
ment on  the  findings  ordered  for  defendants, 

Haynes,  C,  and  Searls,  C,  concurred. 

»3*  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  set  aside,  and  judgment  on  the  findings  ordered  for 
•defendants.        Garoutte,  J^  Harrison,  J,,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 
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Contracts — Consideration. — Any  damage,  or  any  suspension  of  a  right, 
or  any  lial>ility  to  a  loss  occasioned  to  one  by  the  promise  of  another,  is  a 
Bufficient  consideration  for  such  promise,  and  will  make  it  binding,  though 
no  actual  benefit  accrues  to  the  promisor:  AIuscolo  v.  Monlasanio,  61  Conn. 
60;  29  Am.  St.  Rep.  170. 

Corporation — Transfer  of  Franchise — Ultka  Virks. — A  corporation 
cannot  transfer  its  franchise  without  the  authority  of  the  sovereign  grantor. 
Such  a  contract  would  be  ultra  tnres,  because  beyond  its  corporate  powers, 
and  could  not  become  lawful  and  valid  by  being  carried  into  execution. 
The  proper  remedy  of  an  aggrieved  party  is  to  disaffirm  such  a  contract 
when  made,  and  sue  to  recover  as  upon  a  quantum  meruU  the  value  of  wiiat 
the  defendant  has  actually  received  the  benefit  of:  Brunswick  Oas  Light  Co. 
V.  United  Oas  etc.  Co.,  85  Me.  532;  85  Am.  St.  Rep.  385,  and  monographic 
note  thereto  discussing  the  right  to  transfer  public  franchises. 

Equitt — Corporations — Ultra  Vires  Contracts — Liability.— As  be- 
tween parties  in  pari  delicto,  standing  upon  an  equal  footing,  no  relief  will 
be  given  by  the  courts.  In  such  a  case  the  parties  will  be  left  in  the  posi- 
tion where  they  have  knowingly  and  willfully  placed  themselves:  See  mon- 
ographic note  to  Nai-per  v.  Hai-per,  7  Am.  St.  Rep.  587.  If  a  corporation, 
in  excess  of  its  powers,  receives  money,  which  is  to  be  returned  if  a  certain 
additional  amount  is  not  received  in  a  given  time,  and  the  condition  is 
broken,  an  action  will  lie  to  recover  the  amount.  A  corporation  is  liable 
on  a  quantum  meitiit  on  a  contract  vllra  vires,  and  broken  by  the  other  party: 
See  note  to  OreenvUle  etc  Co.  v,  Planleis  etc  Co.,  35  Am.  St.  Rep.  685. 
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[104  California,  854.] 

Order  Setting  Apart  Homestead  to  Widow — Action  to  Anndl — Cow- 
CLUSIVENF.SS  OF— Fraud. — If  the  complaint  in  an  action  to  aonnl  an 
order  setting  apart  a  homestead  to  the  widow  of  a  deceased  husband, 
out  of  his  estate,  merely  sets  forth  the  falsity  of  the  widow's  statement 
made  in  her  petition  for  the  order,  and  again  repeated  in  her  testi- 
mony upon  the  hearing  thereof,  concerning  the  nature  of  the  title  to 
the  land  set  apart,  it  does  not  state  a  cause  of  action,  as  the  question 
of  title  was  necassarily  involved  in  the  homestead  proceeding,  and  was 
concluded  thereby,  the  plaintiff  having  had  notice  of  that  proceeding, 
and  not  being  prevented  by  fraud  from  appearing  therein  and  con- 
testing it. 

Judgment — Equity  Will  S«t  Aside  or  Annul  for  Fraud,  When. — It 
is  only  for  fraud  extrinsic  or  collateral  to  the  matter  in  issue,  and  tried 
in  an  action,  and  not  for  a  fraud  in  a  matter  upon  which  the  judgment 
was  rendered,  that  a  court  of  equity  will  set  aside  or  annul  a  judgment 
for  fraud.  This  rule  is  based  upon  the  principle  that  there  must  be  an 
end  of  litigation. 

JUDOMF.NT — Conclusiveness  and  Effect  of  Order  Seitino  Apart  Hohb- 
81'bad  TO  Widow  of  Decedent. — An  order  setting  apart  a  homestead 
to  the  widow  of  a  decedent,  no  homestead  having  been  declared  during 
the  lifetime  of  the  deceased,  operates  to  vest  in  her  a  title  to  the  land 
■et  apart  out  of  the  couimunity  property.     It   is  in  the  nature  of  a 
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judgment  tn  rem,  is  conclusive  upon  all  persons  interested  in  the  estate, 
if  the  court  has  jurisdiction  to  pronounce  it,  and  can  be  successfully 
attacked  in  equity  only  upon  the  same  grounds  that  a  judgment  in 
personam  may  be  annulled. 

Res  Jddicata — Homesiead— Community  Propekty. — In  a  proceeding  to 
set  apart  a  homestead  to  the  widow  of  a  decedent,  the  question  as  to 
whether  the  land  set  apart  to  her  is  or  is  not  community  property  is 
necessarily  put  in  issue,  and  is  concluded  by  the  judgment. 

Judgment  Setting  Apart  Homestead  to  Widow — Conclusiveness  of,  as 
TO  Incompetent  Heir  and  General  Guardian. — It  is  the  duty  of  a 
guardian  to  protect  the  rights  of  his  ward.  Hence,  if  a  person  dies 
leaving  a  widow  and  his  mother  as  his  only  heirs  at  law,  and  the 
widow  obtains  an  order  setting  apart  a  homestead  to  her  out  of  the 
property  of  the  decedent,  the  mother,  previous  to  such  order,  having 
been  adjudged  an  incompetent  person  tor  whom  a  general  guardian 
was  appointed,  and  the  guardian  having  had  knowledge  of  the  home- 
stead proceeding,  the  judgment  in  that  proceeding  is  conclusive  as  to 
the  mother  in  an  action  by  her  to  annul  the  order. 

Gesford  &  Tfiovipson^  for  the  appellant. 

A.  J.  Hull,  for  the  respondent. 

'*'  De  Haven,  J.  The  defendant  ia  the  widow  of  Will- 
iam Fealey,  deceased,  and  this  action  is  brought  for  the  pur- 
pose of  annulling  an  order  of  the  superior  court  of  Napa 
county,  setting  apart  to  her  a  homestead  out  of  the  estate  of 
said  deceased.  The  complaint  alleges  that  the  property  so 
set  apart  was  the  separate  property  of  the  deceased,  and  that 
the  defendant  here,  with  kiiowledge  of  this  fact  and  for  the 
purpose  of  deceiving  the  court  in  which  the  administration 
proceedings  were  pending,  filed  a  petition  in  which  she 
falsely  alleged  that  such  property  was  community  property, 
and  asked  that  the  same  be  set  apart  to  her  absolutely  as  a 
homestead;  and  that,  upon  the  hearing  of  the  application, 
she  was  a  witness,  and  testified  that  the  statement  in  her 
petition  in  relation  to  the  character  or  title  of  such  propert}' 
was  true.  The  complaint  further  alleges  that  this  testimony 
was  willfully  false,  and  wag  given  by  the  defendant  for  the 
purpose  of  deceiving  the  court;  and  that  by  reason  thereof 
the  court  was  in  fact  misled  and  deceived,  and  induced  to 
make  the  order  granting  the  prayer  of  defendant's  petition, 
and  to  set  apart  to  her  the  land  therein  described  as  a  home- 
stead for  her  sole  use  and  benefit.  The  order  is  set  out  in 
the  complaint,  and  it  appears  from  its  recitals  that  the  court 
found  "  from  the  papers  on  file  in  the  said  matter  and  other 
evidence  '**  introduced"  that  the  property  so  set  apart  was 
community  property. 
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The  complaint  also  shows  that  the  deceased  died  intestate, 
Aud  that  the  plaintiff,  who  is  his  mother,  and  the  defendant 
are  his  only  heirs  at  law;  and  it  is  further  shown  that  prior 
to  the  making  of  the  order  sought  to  be  annulled  the  plain- 
tiff was  adjudged  an  incompetent  person,  and  a  general 
guardian — tlie  same  person  who  brings  the  present  action  in 
her  behalf — had  been  appointed  to  manage  her  estate.  The 
complaint  alleges  that  this  guardian  had  actual  notice  of 
the  proceeding  upon  the  part  of  the  defendant  to  obtain  the 
order  setting  apart  the  homestead,  and  that  he  consulted 
certain  lawyers  in  relation  to  the  rights  of  plaintiff,  and  upon 
the  facts  which  he  laid  before  them  was  by  them  advised 
that  the  defendant  was  entitled  to  the  order  asked  for  in  her 
petition,  and  that  it  would  subject  the  plaintiff"  to  useless 
expense  to  contest  the  right  of  defendant  to  have  the  land 
therein  described  set  apart  to  her  absolutely;  but  in  this 
connection  the  complaint  alleges  that  said  guardian  did  not 
learn  the  true  facts  concerning  the  title  to  such  land  until 
after  the  entry  of  the  order  here  assailed.  The  complaint 
also  contains  an  averment  that  there  was  community  prop- 
erty belonging  to  the  estate  of  the  deceased  Fealey  out  of 
which  a  homestead  could  have  been  set  apart,  and  that  the- 
existence  of  this  property  was  fraudulently  concealed  by 
the  defendant.  This  latter  averment  adds  no  strength  to 
the  complaint,  and  need  not  be  further  considered  by  us. 

The  defendant  interposed  a  general  demurrer  to  the  com- 
plaint, which  was  overruled  by  the  court,  and,  the  defendant 
declining  to  answer,  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  in  accordance  with  the  prayer  of  the  complaint. 
This  ruling  of  the  court  presents  the  only  question  arising 
upon  this  appeal. 

The  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained. The  fraud  which  is  set  forth  as  the  basis  of  the 
plaintiff's  cause  of  action  relates  to  the  alleged  '*•  falsity 
of  defendant's  statement  made  in  her  petition  for  the  order 
setting  aside  the  homestead,  and  again  repeated  in  her  tes- 
timony upon  the  hearing  of  such  petition,  concerning  the 
nature  of  the  title  to  the  land  set  apart  to  her  as  a  homestead; 
but  the  question  of  title  thus  presented  and  sought  to  be  lit- 
igated in  this  action  was  necessarily  involved  in  the  proceed- 
ing to  set  apart  the  homestead,  and  the  order  or  judgment  of 
the  court  therein  was  a  determination  that  the  allegation  of 
defendant's  petition  in  regard  to  the  nature  of  the  title  to  the 
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land  so  set  apart  was  true,  and  that  her  testimony  relating 
to  the  same  matter  given  upon  the  trial  of  that  proceeding 
was  also  true.  The  phiintiff  had  notice  of  the  pendency  of 
that  proceeding,  and  no  fraud  was  practiced  upon  her  by 
which  she  was  prevented  from  appearing  therein  and  con- 
testing the  allegation  of  defendant's  petition,  or  showing  that 
the  testimony  given  by  her  was  unworthy  of  credit.  Under 
these  circumstances  that  judgment  is  conclusive  upon  the 
plaintiff,  and  she  cannot  be  permitted  to  bring  into  litigation 
the  same  matters  therein  involved  and  settled  by  that  judg- 
ment. The  case  made  by  the  complaint  here  falls  exactly 
within  the  rule  declared  in  United  Slates  v.  Throckmorton,  98 
U.  S.  61;  Griffith's  Estate,  84  Cal.  113;  and  Pico  v.  Cohn,  91 
Cal.  129;  25  Am.  St.  Rep.  159. 

In  the  first  of  these  cases  it  was  said  by  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  court,  that  "  the  acts  for 
which  a  court  of  equity  will  on  account  of  fraud  set  aside  or 
annul  a  judgment  between  the  same  parties,  rendered  by  a 
court  of  competent  jurisdiction,  have  relation  to  fraud  ex- 
trinsic or  collateral  to  the  matter  tried  by  the  first  court,  and 
not  to  a  fraud  in  a  matter  upon  which  the  decree  was  ren- 
dered." And  in  Pico  v.  Cohn,  91  Cal.  129,  25  Am.  St.  Rep. 
159,  the  question  was  very  carefully  considered,  and  this  court 
announced  the  same  rule,  saying:  "  The  reason  of  this  rule 
is  that  there  must  be  an  end  to  litigation,  and  when  parlies 
have  once  submitted  a  matter,  or  have  had  an  0|>portunity 
'**  of  submitting  it  for  investigation  and  determination,  and 
when  they  have  exhausted  every  means  of  reviewing  such 
determination  in  the  same  proceeding,  it  must  be  regarded  as 
final  and  conclusive,  unless  it  can  be  shown  that  the  juris- 
diction of  the  court  has  been  imposed  upon,  or  that  tiie 
prevailing  party,  by  some  extrinsic  or  collateral  fraud,  has 
prevented  a  fair  submission  of  the  controversy End- 
less litigation,  in  which  nothing  was  ever  finally  determined, 
would  be  worse  than  occasional  miscarriages  of  justice;  and 
BO  the  rule  is  that  a  final  judgment  cannot  be  annulled 
merely  because  it  can  be  shown  to  have  been  based  on  {)er- 
jured  testimony;  for  if  this  could  be  done  once  it  could  be 
done  again  and  again,  ad  infinitum." 

These  cases  are,  we  think,  conclusive  of  the  one  now  before 
us.  So  far  as  concerns  the  question  here  presented  there  is 
no  difl'erence  in  principle  in  the  nature  of  the  judgments 
under  review  in  the  above-cited  cases  and  the  order  here 
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sought  to  be  annulled.  The  order  Betting  apart  the  homo- 
etead  to  defendant  (no  homestead  having  been  declared  dur- 
ing the  lifetirae  of  the  deceased)  operated  to  vest  in  the 
defendant  a  title  to  the  land  so  set  apart:  Estate  of  Boland, 
43  Cal.  640;  Eatate  of  Moore,  96  Cal.  522;  and  such  order  was 
in  the  nature  of  a  judgment  in  rem:  Kearney  v.  Kearney^  72 
Cal.  591;  and  the  court,  having  jurisdiction  to  pronounce  it, 
it  is  conclusive  upon  plaintiff  and  all  persons  interested  in 
the  estate,  and  can  only  be  successfully  attacked  in  equity 
upon  the  same  grounds  upon  which  a  judgment  in  personam 
may  be  annulled. 

The  conclusion  we  have  reached  in  this  case  is  not  at  all 
in  conflict  with  Wickersham  v.  Comerford,  96  Cal.  433.  The 
action  in  that  case  was  brought  by  a  creditor  of  the  deceased 
to  annul  the  order  of  the  probate  court  setting  apart  a  home- 
stead to  the  widow  of  the  deceased,  the  complaint  alleging  in 
substance  that  prior  to  the  death  of  deceased  he  and  his  wife 
entered  into  a  written  agreement  for  a  separation  and  division 
of  the  community  property,  and  that  such  agreement  was 
completely  "**  performed,  and  that  deceased  and  his  wife 
were  at  the  time  of  his  death  living  separate  and  apart,  in 
accordance  with  the  terms  of  said  agreement.  Under  this 
state  of  facts  the  widow  was  not  entitled  to  a  homestead  out 
of  the  estate  of  her  deceased  husband:  Estate  of  Noahy  73 
Cal.  583;  2  Am.  St.  Rep.  829.  But  the  complaint  in  that 
action  further  alleged  that  in  the  petition  which  the  widow 
filed,  asking  the  court  to  set  apart  such  homestead  for  her 
use,  she  "  willfully  suppressed  and  concealed  from  the  court " 
the  fact  of  the  existence  of  the  agreement  made  between  herself 
and  husband  for  a  separation,  and  that  she  and  the  deceased 
were  not  living  togetlier  as  husband  and  wife  at  the  time  of 
his  death,  and  that  such  concealment  was  made  for  the  pur- 
pose of  deceiving  the  court.  It  was  held  in  that  case  that 
this  omission  being  willful,  and  relating  as  it  did  to  a  material 
fact  which  ought  to  have  been  brought  to  the  attention  of  the 
court  and  submitted  to  its  judgment,  was  such  a  fraudulent 
concealment  as  would  justify  a  court  of  equity  in  annulling 
the  order  setting  apart  the  homestead;  but  it  is  clear  that  the 
fraud  which  was  made^,he  basis  of  the  action  and  judgment 
in  that  case  was  extrinsic  to  the  judgment  or  order  annulled. 
In  the  original  proceeding  for  a  homestead  under  review  ia 
that  case  the  court  did  not  even  indirectly  pass  upon  the 
question  of  the  existence  or  nonexistence  of  the  agreement 
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for  separation,  and  that  matter  not  being  before  the  court, 
was  not  concluded  by  the  judgment  or  order  in  that  proceed- 
ing; but,  as  we  have  seen,  the  direct  question  sought  to  be 
litigated  here,  viz.,  whether  the  land  set  apart  to  defendant 
as  a  homestead  was  or  was  not  community  property,  was  put 
in  issue  in  the  homestead  proceeding,  resulting  in  tiie  order 
here  assailed;  and  the  court,  upon  the  evidence  submitted  to 
it  at  the  time  of  making  that  order,  found  the  fact  adversely 
to  the  plaintiflf's  present  contention,  and  this  marks  the 
important  distinction  between  the  present  and  the  case  of 
Wickersham  v.  Comerford,  96  Cal.  433. 

Nor  can  the  case  of  Bergin  v.  Haight,  99  Cal.  52,  be  '*• 
regarded  as  an  authority  sustaining  the  complaint  in  this 
action.  There  the  court  expressly  held  that  there  was  "  noth- 
ing upon  the  face  of  the  proceedings  to  indicate  a  fraudulent 
collusion  between  the  administrator  and  his  attorney,"  and 
that  "there  was  no  opportunity  to  determine  any  issue  of 
fraud  in  the  probate  court."  This  being  so,  it  was  neces- 
Barily  held  that  the  fraud  alleged  and  found  in  that  action 
was  extrinsic  and  collateral  to  the  questions  determined  by 
the  probate  court  when  it  confirmed  the  sale  of  the  land  in 
controversy  there. 

The  case  of  Dunlap  v.  Steere,  92  Cal.  344,  27  Am.  St.  Rep. 
143,  comes  nearer  supporting  the  contention  of  plaintiff, 
and  yet  does  not  do  so.  In  that  case  the  plaintiff  was  only 
constructively  served  with  summons,  and  had  no  actual 
notice  of  the  pendency  of  the  action  in  which  the  judgment 
there  annulled  was  given,  and,  referring  to  the  rule  above 
quoted  from  United  States  v.  Throckmorton,  98  U.S.  61,  to  the 
effect  that  a  judgment  will  not  be  set  aside  for  false  testi- 
mony given  in  relation  to  a  matter  upon  which  the  judgment 
was  rendered,  it  was  held  that  such  rule  was  only  applicable 
"  where  the  former  judgment  was  the  result  of  a  trial  between 
the  parties,  or  where  the  one  against  whom  the  judgment  was 
rendered  had  actual  notice  of  the  pendency  of  the  action, 
and  neglected  to  submit  his  proofs."  It  is  alleged  in  the 
complaint  here  that  the  plaintiff  was  an  incompetent  person 
when  the  order  sought  to  be  annulled  was  made,  and  so  it 
may  be  said  that  in  one  sense  she  bad  no  personal  knowl- 
edge of  its  pendency  or  comprehension  of  the  matters  in- 
volved in  that  proceeding;  but  it  also  appears  from  the 
complaint  that  her  general  guardian  did  have  such  knowl- 
edge, and,  as  the  law  devolved  upon  him  the  duty  of  protect;- 
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ing  her  rights  in  that  proceeding,  the  case  is  not  within  the 
reason  of  the  rule  declared  in  Dunlap  v.  Steere,  92  Cal.  344; 
27  Am.  St.  Rep.  143.  The  plaintiff  did  have  all  the  notice 
which  it  was  possible  for  her  to  have,  and  had  the  full  bene- 
fit of  all  the  safeguards  which  the  law  deemed  necessary  ••' 
for  her  protection  in  that  proceeding,  or  which  the  law  deems 
necessary  for  the  protection  of  any  incompetent  person  from 
unjust  or  fraudulent  judgments. 

JudgiLient  reversed,  with  directions  to  the  superior  court  to 
sustain  the  demurrer  to  the  complaint. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

Rklisf  in  Equity  vbom  Jddgment  at  Law. — To  entitle  a  party  to  re- 
lief in  equity  on  the  ground  of  fraud  from  a  judgment  entered  against  him 
he  must  establish  "that  the  prevailing  party,  by  some  extrinsic  or  collateral 
fraud,  has  prevented  a  fair  submission  of  the  controversy":  See  monograpbio 
note  to  Oliver  v.  Pray,  19  Am.  Dec.  603,  on  the  power  of  equity  to  relieve 
against  a  judgment  at  law;  Pico  t.  Cohn,  91  Cal.  129;  25  Am.  SL  Rep. 
159,  and  note. 

The  question  as  to  what  constitutes  fraud  or  imposition  upon  the  court  in 
a  petition  by  a  widow  to  have  set  apart  to  her  a  homestead  out  of  the  prop- 
erty of  her  deceased  husband  was  considered  in  Wickeraham  v.  Comerfordf 
104  Cal.  494.  This  was  an  action  to  vacate  and  annul  an  order  setting 
apart  such  a  homestead  to  Mrs.  Comerford.  The  trial  court  found  that  the 
allegations  in  the  petition  of  Mrs.  Comerford  for  the  homestead  were  not 
fraudulent,  and  that  the  court  was  not  induced  to  make  the  order  by  reason 
of  any  false  or  fraudulent  representations  therein  contained,  or  by  any  con- 
cealment of  facts  from  it  by  her  or  by  any  one  on  her  behalf.  This  finding 
was  challenged  by  the  appellant  as  not  supported  by  the  evidence,  but  the 
supreme  court  held  that  the  evidence  before  the  trial  court  justified  the 
finding  and  said,  per  Harrison,  J.:  "It  was  necessary  for  the  plaintiff  to 
establii-h  by  clear  and  indubitable  proof,  to  the  satisfaction  of  the  superior 
court,  that  the  order  setting  apart  the  homestead  had  been  obtained  through 
some  fraud  practiced  upon  that  court  by  the  defendant.  It  was  not  sufi5« 
cient  to  show  that  she  had  made  the  application  under  an  erroneous  view  of 
her  rights  in  the  premises,  or  that  npon  the  facts  presented  in  her  petition, 
or  at  the  hearing,  the  court  had  mistaken  the  law  applicable  thereto.  She 
cannot  be  charged  with  fraud  or  any  fraudulent  imposition  upon  the  court 
for  merely  failing  to  state  in  her  petition  any  facts  tending  to  show  that  the 
petition  ought  not  to  be  granted,  unless  it  is  made  to  appear  that  she  knew 
the  import  of  these  facts,  and  that  they  were  willfully  suppressed  by  her 
with  the  intention  of  deceiving  the  court  and  thereby  inducing  it  to  grant 
the  petition.  Tested  by  these  rules  the  plainti£f  failed  to  establish  his  right 
to  the  relief  sought.  It  was  shown  that  after  the  death  of  her  husband 
Mrs.  Comerford  was  advised  by  her  attorney  that  she  was  entitled  to  have 
the  property  set  apart  to  her  as  a  homestead,  and  the  petition  therefor  wae 
prepared  by  him  and  signed  by  her  and  presented  to  the  court.  It  u  not 
claimed  that  this  advice  was  not  given  in  good  faith,  or  that  the  facts  set 
forth  in  the  petition  are  not  correctly  stated;  and  the  most  that  can  be  said 
is  that  the  attorney  was  mistaken  in  his  views  of  the  law.     It  is  claimed. 


118  WiCKEBSUAM   V.  JOHNSTON.  [Cal. 

however,  that  the  petitioner  'concealed'  from  the  court  the  fact  that  'arti- 
cles of  separation  *  had  been  entered  into  between  her  and  her  husband, 
under  which  they  had  divided  their  property,  and  were  living  separate  and 
apart  from  each  other.  It  was  not  shown,  however,  that  the  legal  effect  of 
these  articles  of  separation  upon  her  right  to  a  homestead  out  of  the  estate 
of  her  husband  was  ever  called  to  the  notice  of  the  petitioner,  or  that  she 
was  advised  in  reference  thereto,  or  that  she  had  any  purpose  or  motive 
in  omitting  to  make  mention  thereof  in  her  petition  or  at  the  hearing;  and 
Bhe  cannot  be  charged  with  'concealing'  them  from  the  court  by  her  mere 
Bilence  in  reference  to  their  existence.  She  is  not  to  be  charged  with  a 
fraudulent  concealment  of  any  fact  unless  she  was  nnder  some  obligation 
to  disclose  it,  and  the  mere  omission  to  make  mention  of  the  fact,  in  the 
absence  of  any  knowledge  or  notice  on  her  part  that  it  was  requisite  to  make 
Buch  mention,  falls  far  short  of  fraud."  The  judgment  against  the  plaintiff 
was  affirmed. 
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Law  OJ  Forbign  Country.— The  foreign  law,  as  to  questions  raised  in  the 
courts  of  this  state,  must  be  assumed,  in  the  absence  of  any  evidence 
tending  to  show  what  that  law  is,  to  be  the  same  there  as  here.  This  rule 
applies  to  England,  as  well  as  to  sister  states  of  the  American  union. 

Foreign  Law  must  be  Pleaded  and  Proved. — A  foreign  law  is  a  mat- 
ter of  fact,  which  the  courts  of  this  country  cannot  be  presumed  to  be 
acquainted  with,  or  to  have  judicial  knowledge  of.  Therefore  it  must 
be  pleaded  and  proved. 

Executors  and  Administrators — Negotiablb  Instruments. — The  exec- 
utors of  the  estate  of  a  deceased  person  have  no  authority  to  sell  and 
transfer  notes  belonging  to  the  deceased.  They  are  assets  of  the  estate 
which  can  be  sold  only  under  and  by  order  of  the  probate  courb. 

Executors  and  Administrators— Sale  of  Choses  in  Action. — Under 
the  statute  choses  in  action  are  to  be  sold  in  the  same  manner  as  other 
personal  property. 

Evidence — Judicial  Records — Proop  ot  Probate  of  Foreign  Will, 
How  Made  to  be  Effectual. — A  foreign  judicial  record  of  the  pro- 
bate of  a  will  may  be  proved  by  a  copy  thereof,  attested  and  certified 
as  provided  by  statute,  and  is  admissible  in  evidence,  though,  in  the 
absence  of  proof  of  the  foreign  procedure  being  diflferent  from  that  of 
our  own  courts,  it  would  be  insufficient  to  support  a  right  claimed 
nnder  the  will,  unless  an  exemplified  copy  of  the  pleadings,  petitions, 
or  proceedings  leading  up  to  the  order  of  admitting  the  will  to  probate 
and  giving  jurisdiction  to  make  it  is  also  introduced  to  make  the  record 
complete. 

Statutes — Construction — Meaning  of  "Attestation" — Proof  of  For- 
eign Judicial  Records — Evidence. — Section  1906  of  the  Code  of  Civil 
Procedure  of  California,  providing  how  the  judicial  record  of  a  foreign 
court  may  be  proved  refers  to  exemplified  copies  of  an  original  record, 
and  not  to  the  original  record  itself.  The  word  "copy"  is  included  in 
the  word  "attestation"  used  in  that  section,  and  which  is  used  in  its 
secondary  or  technical  sense,  to  denote  the  certification  by  the  keeper 
of  a  record  of  the  verity  of  a  copy. 
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C.  M.  Wheeler  and  P.  F,  Hart,  for  the  appellant 
Edward  J.  Ryan  and  J.  JV.  Gilletty  for  the  respondent. 

**•  McFarland,  J.  The  plaintiflf  brought  three  actions 
against  the  defendant,  each  upon  a  promissory  note  made  by 
the  defendant  to  one  John  Lancaster,  since  deceased,  who 
was  a  British  subject  and  a  resident  of  England,  where  he 
died  testate  on  the  21st  of  April,  1884.  The  three  actions 
were,  by  the  consent  of  parties  and  an  order  of  the  court,  con- 
solidated. The  court  rendered  judgment  for  plaintiff  for  the 
amount  of  the  principal  and  interest  of  said  three  notes,  with 
costs,  etc.     Defendant  appeals  from  the  judgment. 

The  judgment  of  the  lower  court  went  upon  the  theory, 
founded  upon  the  findings,  that  the  two  sons  of  the  deceased, 
George  Granville  Lancaster  and  John  Lancaster  (Jr.),  were 
appointed  by  the  will  of  the  deceased  as  the  executors 
thereof,  and  qualified  as  such;  and  were  also  appointed  "ad- 
ministrators of  the  personal  estate"  of  the  deceased  John 
Lancaster;  that  the  will  of  the  deceased  was  duly  probated 
in  an  English  court;  that  by  said  will  the  said  sons  were 
also  made  residuary  legatees;  and  that  on  November  15, 
1880,  the  said  sons,  George  and  John,  as  such  executors  and 
administrators,  and  being  the  owners  of  said  notes,  "sold, 
transferred,  and  set  over"  the  same  to  the  plaintiff  herein. 

*^*  The  main  evidence  in  the  case  introduced  by  plaintiff 
is  found  in  a  certain  commission  to  take  the  testimony  of 
said  George  and  John  Lancaster,  issued  to  John  C.  New, 
consul  general  of  the  United  States  at  London,  by  which  it 
was  undertaken  to  prove  all  the  foregoing  facts  as  to  the 
death  of  John  Lancaster,  deceased,  the  existence  of  the  will, 
its  probate,  issuance  of  letters  testamentary  and  letters  of 
administration  to  the  sons,  etc.  Many  objections  were  made 
by  appellant  to  various  parts  of  the  evidence  contained  in 
said  commission;  but  we  will  assume  for  the  present  that  the 
evidence  contained  in  this  commission  sufficiently  shows  the 
facts  above  referred  to.  There  was  no  evidence  at  all  tending 
to  show  what  tiie  law  was  in  the  foreign  country  touching 
any  of  the  questions  which  are  raised  here;  and  it  must, 
therefore,  be  assumed  that  the  law  with  respect  to  those 
matters  was  the  same  tiiere  as  in  California:  Norria  v.  Harris^ 
15  Cal.  254;  Hickman  v.  Alpaugh,  21  Cal.  226;  Hill  v.  Grigsby, 
82  Cal.  55;  Marsterg  v.  Lash,  61  Cal.  624;  Monroe  v.  Douglass, 
5  N.  Y.  447;  Liverpool  etc.  Co.  v.  Fhenix  Ins.  Co.,  129  U.  S. 
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445.  This  rule  applies  to  England  as  well  as  to  sister  states 
of  the  American  nation.  In  Liverpool  etc.  Co.  v.  Phenix  Ins. 
Co.y  129  U.  3.  445,  the  suprenae  court  of  the  United  States 
say:  "The  law  of  Great  Britain  since  the  Declaration  of 
Independence  is  the  law  of  a  foreign  country,  and,  like  any 
other  foreign  law,  is  matter  of  fact,  which  the  courts  of  this 
country  cannot  be  presumed  to  be  acquainted  with,  or  to 
have  judicial  knowledge  of,  unless  it  is  pleaded  and  proved." 

The  alleged  transfer  or  assignment  of  the  said  notes  from 
the  said  George  and  John  Lancaster  was  not  by  indorsement 
on  the  back  of  said  notes,  but  consisted  of  a  separate  written 
instrument  in  which  they  recited  that  they  had  "  bargained 
sold,  and  transferred  "  the  said  notes  to  the  plaintiff  herein, 
and  that  they  "do  hereby  sell,  transfer,  and  set  over"  the 
same  to  the  plaintiff;  and  it  is  said  in  said  instrument  that 
they  sell,  etc.,  said  notes  "  as  executors  of  John  Lancaster, 
***  deceased,  and  as  representing  themselves  and  said  estate," 
and  the  document  is  signed  "  John  Lancaster,  George  Gran- 
ville Lancaster."  Now,  waiving  all  other  points,  and  assum- 
ing the  law  of  England  to  be  the  same  as  that  of  California, 
the  said  John  and  George  Lancaster  had  no  authorit}'  to  sell 
and  transfer  said  notes  to  the  plaintiff.  They  were  assets 
of  the  estate  of  John  Lancaster,  deceased,  and  could  be  sold 
only  under  and  by  an  order  of  the  probate  court.  Section 
1517  of  the  Code  of  Civil  Procedure  provides  that  "no  sale 
of  any  property  of  an  estate  of  a  decedent  is  valid  unless 
made  under  order  of  the  superior  court,  except  as  other- 
wise provided  in  this  chapter";  and  the  property  involved 
here  is  not  one  of  the  exceptions.  Section  1524  expressly 
provides  that"choses  in  action  may  be  sold  in  the  same 
manner  as  other  personal  property":  Belloc  v.  Rogers,  9  Cal. 
128,  The  cases  cited  by  respondent  upon  this  point,  such 
as  Weider  v.  Oshorn,  20  Or.  307;  Hough  v.  Bailey,  32  Conn. 
288,  and  Marshall  Go.  v.  Hanna,  57  Iowa,  375,  were  cases 
arising  under  statutes  which  only  provided  that  tangible  per- 
sonal property  could  not  be  sold,  except  by  an  order  of  the 
probate  court.  For  this  reason  the  judgment  must  be  re- 
versed. 

The  foregoing  point  is  conclusive  of  this  appeal;  but,  as 
the  cause  may  be  tried  again,  it  is  necessary  to  notice  one  or 
two  other  positions  taken  by  appellant. 

The  evidence  introduced  by  respondent  to  prove  the  pro- 
bate of  the  will  of  said  John  Lancaster,  deceased,  consisted 
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of  a  copy  of  a  judicial  record  of  the  probate  division  of  her 
majesty's  high  court  of  justice,  certified  as  correct  by  Charles 
John  Middleton,  registrar  of  said  court,  accompanied  by  the 
certificate  of  the  judge  of  said  court  to  the  oflicial  position 
of  Middleton  as  the  custodian  of  its  records  and  the  genuine- 
ness of  l)is  signature,  and  also  by  a  certificate  of  John  C.  New, 
United  States  consul  general,  to  the  genuineness  of  the  sig- 
nature of  the  said  judge — all  in  accordance  with  the  require- 
ments of  section  1906  of  the  Code  of  Civil  Procedure.  But 
appellant  contends  that  said  section  refers  **'  only  to  an 
original  record,  and  not  to  a  copy.  The  section  is  as  follows: 
"A  judicial  record  of  a  foreign  court  may  be  proved  by  the 
attestation  of  the  clerk,  with  the  seal  of  the  court  annexed,  if 
there  be  a  clerk  and  seal,  or  of  the  legal  keeper  of  the  record 
with  the  seal  of  his  office  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  chief  judge,  or  presiding  magistrate, 
that  the  person  making  the  attestation  is  the  clerk  of  the 
court,  or  the  legal  keeper  of  the  record,  and,  in  either  case, 
that  the  signature  of  such  person  is  genuine,  and  that  the 
attestation  is  in  due  forni.  The  signature  of  the  chief  judge 
or  presiding  magistrate  must  be  authenticated  by  the  certifi- 
cate of  the  minister  or  ambassador,  or  a  consul,  vice-consul, 
or  consular  agent  of  the  United  States  in  such  foreign  coun- 
try." While  the  word  "copy"  is  not  expressly  used  in  the 
section,  it  is  clearly  included  in  the  language  which  is  used. 
It  is  included  in  the  word  "attestation,"  and  is  necessarily 
contemplated  throughout  the  entire  section.  The  notion  of 
an  original  judicial  record  requiring  the  attestations  and  cer- 
tificates mentioned  in  the  section  is  incongruous  and  not  to 
be  entertained.  A  record  proves  itself.  The  certificate  and 
signature  of  an  American  consul  in  a  judgment-book  of  an 
English  court,  in  order  to  give  it  verity,  would  be  a  rare  spec- 
tacle. It  is  not  to  be  supposed  that  the  legislature  meant 
such  a  thing  when  express  words  to  that  effect  were  not  used. 
In  the  absence  of  statutory  provisions  on  this  subject  an  orig- 
inal record  itself  is  rarely  produced  as  evidence,  except  when 
the  cause  is  in  the  same  court  whose  record  it  is:  1  Greenleaf 
on  Evidence,  sec.  502.  In  other  cases  the  proof  is  by  ex- 
emplification. In  section  11508  tlie  word  "attestation"  is 
evidently  used  in  its  secondary  or  techtiical  sense — the  cer- 
tification by  the  keeper  of  a  record  of  the  verity  of  a  copy. 
In  Anderson's  L:iw  Dictionary  a  definition  of  "attest"  is  as 
follows:  "To  certify  to  the  verity  of  a  copy  of  a  public  docu- 
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ment,"  In  Abbott's  Law  Dictionary  it  is  said:  "Attest  is 
also  the  technical  word  by  which,  in  the  practice  of  many  of 
the  states,  a  ***  certifying  officer  gives  assurance  to  the  ver- 
ity of  a  copy":  See,  also.  Black's  Law  Dictionary,  under 
"attest."  Moreover,  that  part  of  section  1905  which  pro- 
vides for  proof  of  a  judicial  record  of  a  sister  state,  and  sec- 
tion 905  of  the  Revised  Statutes  of  the  United  States,  which 
provides  for  proof  of  judicial  records  of  the  states  and  terri- 
tories, are  both  substantially  the  same  as  said  section  1906  of 
the  Code  of  Civil  Procedure;  in  neither  is  the  word  "copy" 
used.  But  under  those  provisions  it  has  been  held  that  a 
certified  copy  is  sufficient:  Low  v.  Burrows,  12  Cal.  181;  Parke 
v.  Williams,  7  Cal.  247;  Ferguson  v.  Harwood,  7  Cranch,  408. 
Some  weigiit  is  attached  by  appellant  to  the  fact  that  the 
next  succeeding  section — section  1907  of  the  Code  of  Civil 
Procedure — provides  that  a  copy  of  a  foreign  judicial  record 
is  also  admissible  in  evidence  upon  compliance  with  the  pro- 
visions of  that  section.  But  evidently  the  stress  of  that  sec- 
tion is  not  upon  the  word  "  copy,"  so  as  to  distinguish  it  from 
original.  Section  1906  having  provided  for  a  copy  under 
attestation  of  the  keeper  of  the  record,  accompanied  by  cer. 
tain  certificates  of  certain  other  officers,  section  1907  provides 
that  a  copy  may  also  be  admitted,  without  the  certificates  of 
said  officers,  if  it  be  accompanied  by  the  oral  testimony  of  a 
witness  ihat  he  had  compared  the  copy  with  the  original,  and 
that  it  was  an  exact  transcript  thereof,  and  also  by  certain 
other  evidence  required  by  said  section.  We  are  satisfied 
that  a  foreign  judicial  record  may  be  proved  by  a  copy 
thereof,  attested  and  certified  as  provided  by  said  section 
1906  of  the  Code  of  Civil  Procedure. 

We  think,  however,  that  appellant  is  right  in  contending 
that  tiie  judicial  record  introduced  by  respondent  in  this  case 
is  entirely  insuflicient  to  support  any  right  asserted  under  it 
by  respondent.  It  includes  merely  a  transcript  of  a  short 
order  of  the  foreign  court,  to  the  effect  that  on  a  certain  day 
the  will  of  Lancaster,  deceased,  was  proved  and  registered, 
and  that  administration  of  the  personal  estate  was  granted  to 
John  and  George  Granville  Lancaster,  sons,  and  executors 
named  ***  in  the  will,  who  had  been  sworn  to  well  and  faith- 
fully administer  the  same.  It  contains  no  previous  proceed- 
ings upon  which  the  order  rested,  no  petition,  no  pleadings, 
no  judgment- roll  other  than  said  order.  This  was  not  suffi- 
cient in  the  absyncu  of  proof  of  a  procedure  in  the  foreign 
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country  different  from  that  of  our  own.  The  pleadings,  peti- 
tions, or  proceedings  which  led  up  to  the  order  and  gave  juris- 
diction to  make  it,  should  have  been  introduced  so  as  to  have 
made  the  record  complete:  2  Freeman  on  Judgments,  sec. 
603;  Young  v.  Rosenbaum,  39  Cal.  646;  Mason  v.  Wolff,  40 
Cal.  249;  Harper  v.  Rowe,  53  Cal.  234. 

There  are  no  other  points  necessary  to  be  now  noticed. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

De  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 

Foreign  Laws — Pleading  and  PROoy — Presumption. — Foreign  laws 
will  uot  be  judicially  noticed.  They  must  be  pleaded  and  proved  as  other 
facts.  In  the  absence  of  proof  the  laws  of  another  state  are  presumed  to 
be  the  same  as  here:  Scroggin  v.  McClelland,  37  Neb.  644;  40  Am.  St.  Rep, 
520,  and  note.  But  the  rule  that  foreign  laws  must  be  pleaded  and  proved 
like  other  facts  is  not  applicable  when  they  consist  of  mere  matters  of  evi- 
deuce:  Thomson- HousloH  EUctric  Co.  v.  Palmer,  52  Minn.  174;  38  Am.  St. 
Rep.  536.  The  laws  of  each  state  are  regarded  as  "foreign,"  and  not 
"domestic,"  laws  in  the  courts  of  the  other  states,  and  will  not  be  judi- 
cially noticed,  but  must  be  proved:  See  monographic  note  to  State  v.  Twiity, 
11  Am.  Dec.  782. 

Sales  by  Executors  or  Adminlstrators  are  Void  unless  made  by 
order  of  court  or  as  authorized  by  law:  IVare  v.  Houghion,  41  Miss.  370;  93 
Am.  Dec.  258,  and  note. 

Proof  of  Probate  of  Foreign  Will — Judgment. — A  certified  copy  of 
an  authenticated  copy  of  a  will  made  in  another  state,  and  probated  there, 
and  admitted  to  probate  and  recorded  in  Mississippi,  is  competent  evidence 
under  the  Mississippi  statute:  Montgomery  v.  Mtllikin,  5  Smedes  &  M.  151; 
43  Am.  Dec.  507.  An  exemplified  copy  is  the  proper  evidence  to  prove  a 
judguient:  Lowry  v.  Cody,  4  Vt.  504;  24  Am.  Dec.  628. 


In  eb  Estate  of  Dobbel. 

[104  California,  432.] 

Iksurancb — Policy  Payable  to  Wife — Separate  Property— Gift. — 
A  husband  may  lawfully  give  to  his  wife  a  policy  of  insurance  upon  his 
life,  and,  when  made  payable  to  her  by  name,  it  is  her  separate  property, 
although  the  application  is  made  by  the  husband  and  the  premiums  are 
paid  with  money  of  the  cummunity. 

Ibsurance — Policy  Payable  to  Wife— Descent — Heirship. — If  a  wife 
dies  intestate  before  the  death  of  her  husband  a  policy  of  insurance  in 
her  name,  being  her  separate  property,  is  payable  to  her  heirs  at  the 
time  of  her  death,  and  her  husband  takes  a  one-third  interest  therein 
by  virtue  of  his  heirship  to  her  separate  property. 

Ihsukance  —  Policy  Payable  to  Wife  —  Delay  of  Administration  — 
Husband's  Riunra.  —  If   the  wife's  estate   at  the  time   of  her   dying 
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intestate  consists  of  a  policy  of  insurance  on  her  hnsband's  life,  in  her 
name,  delay  in  the  adininistration  and  distribution  of  her  estate  until 
after  the  death  of  her  husband  cannot  affect  his  title,  or  that  of  his 
estate,  to  a  one-third  interest  iu  the  policy  and  its  proceeds  when  paid 
to  her  estate. 
Husband's  Right  in  Wife's  Estate— Assignabilitt — Descent— Admik- 
ISTRATION. — The  husband,  as  an  heir  of  his  wife,  has  an  interest  in  her 
estate,  which  he  may  sell  or  assign,  subject  to  the  claims  of  adminis- 
tration thereon,  or  dispose  of  by  will.  If  not  so  disposed  of  it  passes 
to  his  heirs  subject  to  administration. 

George  0.  Ross  and  Henry  W.  Walker,  for  the  appellants. 
Edward  F,  Fitzpatrick,  for  the  respondent. 

*'*  Garoutte,  J.     This  is  an   appeal   from  a  decree  of 

final  distribution,  and  is  taken  by  the  administrator  of  the 
estate  of  Henry  Dobbel,  deceased,  and  by  a  creditor  of  his 
estate.  The  facts  of  the  case  may  be  briefly  stated  as  follows: 
Hetiry  Dobbel  took  out  a  paid-up  policy  of  insurance  upon 
liis  life  in  favor  of  his  wife  Margaretha.  Margaretha  died 
intestate;  six  years  later  her  husband,  Henry,  died.  The 
policy  was  made  payable  to  *'  Margaretha  L.  Dobbel,  her 
executors,  administrators,  or  assigns."  Upon  the  death  of 
Henry,  his  son  was  appointed  administrator  of  Margaretha'a 
estate,  and  the  insurance  company  paid  him  as  such  admin- 
istrator the  amount  of  the  policy.  The  husband  and  wife 
left  surviving  them  seven  children,  and,  by  the  decree  of  dis- 
tribution appealed  from  in  this  case,  the  trial  court  awarded 
the  proceeds  of  this  policy  to  the  children  in  equal  shares. 
It  is  now  claimed  by  appellant  that  the  estate  of  Henry  Dob- 
bel is  entitled  to  all  of  said  moneys  as  community  property; 
and,  secondly,  if  this  contention  be  unsound,  that  his  estate 
is  entitled  to  one-third  of  said  moneys,  the  husband  being  an 
heir  of  the  wife,  and  the  money  being  her  separate  property. 
It  cannot  technically  be  said  that  the  money  here  in  dis- 
pute was  either  the  separate  property  of  the  wife,  or  common 
property  of  the  spouses,  for  this  money  was  ^'*  the  property 
of  the  insurance  company  until  after  the  death  of  both, 
and  until  it  passed  to  her  administrator.  But  the  insurance 
policy  when  issued  was  property,  and  valuable  property.  It 
could  be  sold,  assigned*,  or  bequeathed  by  the  owner  thereof. 
Its  pecuniary  value  to  its  owners  was  as  great  as  though  they 
held  a  promissory  note  of  the  company  for  that  amount,  pay- 
able upon  the  same  conditions.  It  was  a  chose  in  action, 
and  upon  its  satisfaction  by  a  payment  of  the  amount  speci- 
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fied  the  title  to  the  money  eo  paid  followed  the  title  to  the 
policy. 

This  policy  was  the  separate  property  of  the  wife  under 
any  aspect  of  the  case.  If  it  was  bought  with  the  separate 
property  of  the  husband,  or  with  money  of  the  community, 
it  was  a  gift  by  the  husband  to  the  wife.  That  a  policy  pay- 
able as  ihe  present  one  is  payable  is  the  separate  property 
of  the  wife  there  is  no  question,  viewed  in  the  light  of  the 
authorities:  Pence  v.  Makepeace,  65  Ind.  345;  Wilhurn  v. 
Wilhurn,  83  Ind.  55;  Hurley  v.  Heist,  86  Ind.  196;  44  Am. 
Rep.  285,  and  cases  there  cited;  Bliss  on  Life  Insurance, 
sec.  317. 

The  principle  involved  and  decided  in  the  case  cited  from 
86  Indiana  is  in  all  material  respects  the  same  as  that  which 
is  now  before  us,  and  the  court  there  used  the  following  lan- 
guage: "The  policy  in  this  case,  by  its  terms,  was  executed 
for  the  benefit  of  the  wife,  and  by  a  fair  construction  was  pay- 
able to  her  and  not  to  the  personal  representatives  of  the  hus- 
band. Upon  its  execution  the  title  vested  in  the  wife  and 
not  in  the  husband.  By  the  procurement  of  the  husband 
the  wife  became  the  owner  of  the  policy,  and  entitled  to  col- 
lect the  amount  that  might  become  due  on  the  same  upon 
the  death  of  the  husband.  Had  the  wife  procured  the  policy 
to  be  issued,  and  paid  the  premiums,  no  one  could  doubt  as  to 
the  ownership  of  the  policy  and  the  right  to  collect  the  money 
due  thereon.  We  are  unable  to  see  in  this  case  why  there 
sliould  be  any  difference  in  the  ownership  and  title  of  the 
policy  by  reason  of  the  application  having  been  made  and  the 
jiremiums  paid  by  the  husband.  Had  the  policy  been  made 
payable  *'*  to  the  husband,  he  doubtless  might  have  given 
it  to  the  wife,  and  by  proper  indorsements  thereon  conveyed 
to  her  the  legal  title  to  the  same.  In  such  case  it  would 
have  become  her  separate  property  by  gift  from  her  husband; 
and  so,  too,  he  had  the  legal  right  in  the  first  instance  to 
make  the  application,  pay  the  premiums,  and  have  the  policy 
made  payable  to  tlie  wife  for  her  benefit,  and  thus  vest  in  her 
the  legal  title  and  ownership  of  the  property  as  her  separate 
property." 

The  policy  of  insurance,  being  her  separate  property,  passed 
to  her  heirs  at  the  time  of  her  death,  she  having  died  intes- 
tate, and  her  husband  took  a  one-third  interest  therein  by 
virtue  of  his  heirship.  There  is  no  reason  why  the  adminis- 
tration upon  Margaretha's  estate  should  have  been  delayed 
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until  her  husband's  death.  Conceding  her  estate  to  have 
consisted  alone  of  the  insurance  policy,  still  it  was  property 
subject  to  administration  and  distribution  as  any  other  piece 
of  personal  property.  If  such  administration  and  distribu- 
tion had  taken  place  prior  to  the  husband's  death  he  would 
have  stood  in  the  same  relation  to  this  policy  as  to  any  other 
separate  property  owned  by  her,  and  title  to  a  one-third  in- 
terest therein  would  have  passed  to  him  as  an  heir  and  dis- 
tributee. If  such  a  course  had  been  followed  his  interest  in 
tlie  policy  would  have  passed  to  his  estate  like  any  other 
property  which  may  have  belonged  to  him  at  the  time  of  his 
death,  and  the  mere  fact  that  no  administration  was  had  upon 
his  wife's  estate  until  after  his  death  in  no  way  affects  the 
title  to  the  policy.  The  husband's  estate  occupies  exactly  tiie 
same  position  with  reference  to  this  policy  that  it  does  with 
reference  to  any  other  piece  of  property  belonging  to  the  wife 
at  the  time  of  her  death.  As  an  heir  of  his  wife  he  had  an 
interest  in  her  estate  which  he  could  at  any  time  have  sold, 
subject  to  the  claims  of  administration  thereon.  He  could 
have  disposed  of  it  by  will,  and,  if  he  had  the  right  to  sell  or 
devise,  and  failed  to  exercise  that  right,  it  passed  to  his  heirs, 
subject  to  administration. 

*"  For  the  foregoing  reasons  we  think  one-third  of  the 
moneys  forming  the  proceeds  of  this  insurance  policy  should 
have  been  distributed  to  the  administrator  of  the  estate  of 
Henry  Dobbel. 

It  is  ordered  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  trial  court  to  enter 
a  decree  in  accordance  with  these  views. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 


An  Iksuranob  Policy,  Issued  Upon  th«  Ltfb  o»  a  Husband  for  the 
Benefit  of  his  Wife,  is  her  property,  and  she  aloue  can  assign  it,  even 
during  the  lifetime  of  the  husband:  See  monographic  note  to  Hooker  v. 
Sugg,  11  Am.  St.  Rep.  723,  discussing  the  results  of  the  death  of  a  beiiefici- 
ary  before  the  death  of  a  person  whose  life  is  insured.  If  the  wife  dies 
before  the  husband  he  cannot  simply  by  hia  will,  executed  after  the  wife's 
death,  dispose  of  the  insurance  money,  of  such  a  policy,  so  as  to  divert  it 
from  the  heirs  of  his  wife,  the  beneficiary:  See  note  to  Newman  "r.  Cove- 
nant  Mutual  Ins.  Assn.,  14  Am.  St.  Rep.  204. 

Neither  Husband  nor  Wife  is  Heir  to  the  Other. — The  interest 
which  one  has  in  the  estate  of  the  deceased  spouse  exists  by  virtue  of  the 
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marital  rcia  ion  rather  than  as  heir  to  the  decedent:  See  monographic  note 
to  In  re  Ingram,  12  Am.  St.  Rep.  83,  discussing  succession  to  estates  of 
intestates. 

An  Heir  hat  Assign  his  Expected  Shark  in  his  ancestor's  estate:  See 
/»  re  &UUe  q/'  Qarceloin  104  tal.  570;  jxw^  p.  134. 


Ex  PARTE   Cohen. 

[104  California,  624.] 
CoKBTiTUTioiTAL  Law — CRIMINATING  EVIDENCE — WlTNlssKS. — The  Consti- 
tutional provision  that  "no  person  shall  be  compelled,  in  a  criminal 
case,  to  be  a  witness  against  himself,"  confers  immunity  from  testify- 
ing only  where  his  evidence  would  tend  to  subject  him  to  prosecution 
and  punishment  for  a  criminal  ofifense.  Under  all  other  circumstances 
he  cannot  avoid  an  answer  on  the  ground  that  it  may  tend  to  criminate 
hin>.  Hence,  he  may  be  compelled  to  answer,  if  the  act  charged  does 
not  constitute  an  offense,  or  is  no  longer  punishable,  or  if  the  statute 
creating  it  has  been  repealed,  or  if  the  statute  of  limitations  applies,  or 
if  he  has  been  tried  and  acquitted,  or  if  he  is  shielded  by  the  statute. 

CONSTnUTIONAL  LaW — IMMUNITY  OF  WITNESS — CRIMINATING  EVIDENCE. — 

TuK  Purity  of  Election  Law  exempts  a  person  giving  evidence 
against  other  persons  under  that  law  from  indictment,  information, 
prosecution,  or  punishment  for  the  offense  as  to  which  his  testimony  is 
given.  He  is,  therefore,  not  protected  as  a  witness  from  answering 
upon  the  ground  tliat  this  evidence  may  tend  to  criminate  himself. 
This  immunity  includes  not  only  the  offense  with  which  the  defendant 
then  under  examination  is  charged,  and  in  which  the  witness  was  a 
participant  with  such  defendant,  but  also  any  other  offense  with  which 
the  witness  may  be  charged,  and  to  which  such  testimony  may  have 
reference,  or  which  it  may  tend  to  establish. 

Statutes — Personal  Privilege — Constrdction. — A  statute  is  to  be  con- 
strued with  reference  to  its  manifest  objec',  and  so  as  to  give  effect  to 
such  object  consistently  with  the  constitution.  A  statute  involving  a 
personal  privilege  or  right  conferred  upon  an  individual  by  the  constitu- 
tion is  to  be  liberally  construed  in  favor  of  the  individual. 

Elections— Statutory  Construction. — The  proper  construction  of  sectioa 
32  of  the  Purity  of  Election  Law  is  that  it  was  intended  to  secure  evi- 
dence for  tiie  conviction  of  offenders  against  the  provisions  of  the  other 
sections  of  the  statute,  enumerated  therein,  requiring  the  co-operation  of 
two  or  more  persons,  but  that  it  is  only  upon  a  trial,  hearinjf,  prosecu- 
tion, lawful  investigation,  or  judicial  proceeding  against  another  per- 
son for  offending  against  those  provisions  that  a  witness  who  baa 
himself  offended  against  them  can  be  compelled  to  testify. 

Contempt — Refusal  to  Answer  Questions — Habeas  Corpus. — A  witness 
who  refuses  to  answer  questions  propounded  to  him  concerning  viola- 
tions of  the  Purity  of  Election  Law  by  other  persons  with  whom  he  has 
eo-operated  may  be  lawfully  committed  for  contempt  until  he  shall 
answer,  and  is  not  entitled  to  discharge  upon  habeas  corpua,  if  ao  com< 
mitted. 
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Hearing  in  the  supreme  court  upon  a  writ  of  habeas 
corpus. 

Carroll  Cook  and  H.  I.  Kowahkyf  for  the  petitioner. 
/.  N.  Nougues,  contra. 

***  Harrison,  J.  While  Louis  Steinherger  was  under  ex- 
amination before  the  Hon.  W.  T.  Wallace,  one  of  the  judges 
of  the  superior  court  of  San  Francisco,  sitting  as  a  commit- 
ting magistrate,  in  which  said  Steinherger  was  charged  with 
a  felony  in  "having  willfully  caused,  procured,  and  allowed 
one  Louis  Cohen  to  be  registered  **®  upon  the  precinct  regis- 
ter of  the  first  precinct  of  the  forty-third  assembly  district 
of  the  state  of  California  in  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  knowing  said  Louis  Cohen  not  to  be 
entitled  to  such  registration,"  the  petitioner  was  called  as  a 
witness  on  the  part  of  the  people,  and,  having  been  sworn  as 
such  witness,  was  asked  the  following  questions,  viz: 

"Q.  Mr.  Cohen,  where  do  you  reside? 

"Q,  On  the  third  day  of  October,  1894,  where  did  you  re- 
side? 

"  Q.  Do  you  know  the  defendant,  Louis  Steinherger  ? 

'•  Q.  Did  you  have  any  conversation  with  Mr.  Steinherger 
on  the  third  day  of  last  October  respecting  your  going  and 
procuring  yourself  to  be  placed  upon  the  great  register  of 
this  county  ? 

"  Q.  Or  the  precinct  register  of  this  city  and  county  ? 

"Q.  Did  you  register  or  procure  your  name  to  be  placed 
upon  the  precinct  register  of  the  first  precinct  of  the  forty- 
third  assembly  district  on  the  3d  of  last  October  ? 

"  Q.  Were  you  present  at  the  Baldwin  Hotel  with  Mr. 
Steinherger  on  the  third  day  of  October  ? 

"Q.  At  Mr.  Steinberger's  direction  did  the  clerk  of  the 
Baldwin  Hotel  furnish  you  with  a  key  to  a  certain  room  iu 
the  hotel "  ? 

The  witness  refused  to  answer  each  of  these  questions  as 
they  were  propounded  to  him,  on  the  ground  that  his  answer 
might  incriminate  him,  whereupon  the  judge  stated  to  him: 
"It  is  a  legal  impossibility  in  this  case  to  expose  yourself  by 
your  testimony  here.  I  instruct  you  that  you  are  bound  to 
answer.  You  must  answer."  But,  notwithstanding  such 
direction,  the  witness  still  refused  to  answer,  and  was  there- 
upon adjudged  guilty  of  contempt,  and  ordered  to  be  im- 
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prisoned  in  the  common  jail  of  the  city  and  county  of  San 
Francisco,  until  he  answer  said  questions  and  each  of  tliem 
before  said  judge. 

The  right  of  the  legislature  to  determine  who  shall  be  com- 
petent witnesses  to  establish  any  fact  under  judicial  •"'  ex- 
amination, and  to  compel  the  attendance  of  such  witnesses, 
cannot  be  disputed.  Every  person  is  subject  to  the  power  of 
the  legislature  to  compel  him  in  any  judicial  proceeding  to 
give  testimony  of  any  fact  within  his  knowledge  and  material 
to  the  issue,  except  in  so  far  as  the  constitution  restrains  the 
legislature  from  exercising  this  power,  or  protects  the  individ- 
ual from  a  compulsory  compliance  with  its  attempted  exer- 
cise. The  constitution  of  this  state  has  limited  the  extent  to 
which  the  legislature  may  exercise  this  power,  and  has  given 
to  the  individual  a  protection  against  its  exercise  by  provid- 
ing in  article  I,  section  13,  that  "no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."" 
It  is  needless  to  review  the  history  and  development  of  this- 
provision.  It  is  an  outgrowth  of  the  common  law  of  England,, 
and  almost  at  the  commencement  of  our  present  government 
was  incorporated  into  the  national  constitution,  and  is  found 
in  the  constitution  of  every  state  in  the  country.  The  object  of 
the  provision  is  the  immunity  of  the  individual  from  compul- 
sory self-accusation.  This  immunity  is,  however,  to  be  limited 
to  the  purpose  for  which  it  is  given,  viz.,  the  protection  of  the 
witness  from  being  compelled  to  furnish  any  evidence  from 
which  he  may  be  subjected  to  prosecution  or  punishment,, 
and  is  not  to  be  extended  so  as  to  include  an  exemption  frorai 
being  compelled  to  give  evidence  that  could  not  under  any 
circumstances  tend  to  his  conviction  of  an  offense  against  the 
laws  of  the  state. 

The  provision  that  a  person  shall  not  be  compelled  '*  in  a 
criminal  case"  to  be  a  witness  "against  himself"  is  to  be 
construed  as  protecting  him  from  being  compelled  to  give 
any  evidence  which  in  a  criminal  prosecution  against  him- 
self might  in  any  degree  tend  to  establish  the  offense  with 
which  he  may  be  charged.  It  is  only  when  his  evidence 
may  tend  to  establish  an  offense  for  which  he  may  be  pun- 
ished under  the  laws  of  the  state  that  he  is  a  witness  "  against 
himself"  in  a  criminal  case.  The  "criminal  case"  in  which 
he  is  a  ***  witness  need  not  be  against  himself,  but  his  im- 
munity from  compulsion  extends  to  all  evidence  which  may 
be  used  in  any  criminal  case  against  hinjself,  under  whatever 
AM.  St.  Rep.,  Vol.  XLIIL— 9 
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circumstances  such  evidence  may  be  sought;  but  the  fact 
that  in  a  proceeding  in  which  he  is  not  the  defendant  his  tes- 
timony may  tend  to  show  that  he  has  violated  the  laws  of 
the  state,  is  not  sufficient  to  entitle  him  to  claim  this  protec- 
tion of  tlie  constitution,  unless  he  is  at  the  same  time  liable 
to  prosecution  and  punishment  for  such  violation.  If,  at  the 
time  of  the  transactions  respecting  which  his  testimony  is 
Bought,  the  acts  themselves  did  not  constitute  an  offense,  or, 
if,  at  the  time  of  giving  the  testimony,  the  acts  are  no  longer 
punishable;  if  the  statute  creating  the  offense  has  been  re- 
pealed; if  the  witness  has  been  tried  for  the  offense  and 
acquitted,  or,  if  convicted,  has  satisfied  the  sentence  of  the 
liaw;  if  the  offense  is  barred  by  the  statute  of  limitations,  and 
there  is  no  pending  prosecution  against  the  witness,  he  can- 
not claim  any  privilege  under  this  provision  of  the  constitu- 
tion, since  his  testimony  could  not  be  used  against  him  in 
any  criminal  case  against  himself,  and,  consequently,  he  is 
not  compelled  to  be  a  witness  "against  himself."  Equally 
is  he  deprived  of  claiming  this  exemption  from  giving  evi- 
dence if  the  legislature  has  declared  that  he  shall  not  be 
prosecuted  or  punished  for  any  offense  of  which  he  gives  evi- 
dence. Any  evidence  that  he  may  give  under  such  a  statu- 
tory direction  will  not  be  "  against  himself,"  for  the  reason 
that  by  the  very  act  of  giving  the  evidence  he  becomes  ex- 
empted from  any  prosecution  or  punishment  for  the  offense 
respecting  which  his  evidence  is  given.  In  such  a  case  he  is 
not  compelled  to  give  evidence  which  may  be  used  against 
himself  in  any  criminal  case,  for  the  reason  that  the  legisla- 
ture has  declared  that  there  can  be  no  criminal  case  against 
him  which  the  evidence  which  he  gives  may  tend  to  establish. 
Section  32  of  the  Purity  of  Election  Law  (Stats.  1893, 
p.  26),  under  which  the  examination  of  Steinberger  was  had, 
provides:  "A  person  offending  against  any  provision  ***  of 
sections  ....  [enumerating  certain  sections  of  the  act]  is  a 
competent  witness  against  another  person  so  offending,  and 
may  be  compelled  to  attend  and  testify  upon  any  trial,  hear- 
ing, proceeding,  or  lawful  investigation  or  judicial  proceeding, 
in  the  same  manner  as  any  other  person.  But  the  testimony 
BO  given  shall  not  be  used  in  any  prosecution  or  proceeding, 
eivil  or  criminal,  against  the  person  so  testifying.  A  person 
80  testifying  shall  not  thereafter  be  liable  to  indictment  or 
presentment  by  information,  nor  to  prosecution  or  punish- 
lueut  for  the  offense  with  reference  to  which  his  testimony 
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was  given,  and  may  plead  or  prove  the  giving  of  testimony 
accordingly  in  bar  of  such  indictment,  information,  or  prose- 
cution." This  section  is  taken  from  the  statute  of  New  York, 
known  as  the  Corrupt  Practices  Prevention  Act,  and  is  also 
found  in.  the  English  statute  upon  the  same  subject;  and  the 
closing  paragraph  of  the  section  is  also  found  in  the  statutes 
of  New  York,  passed  in  1869,  for  the  punishment  of  bribery, 
and  subsequently  incorporated  in  section  79  of  the  Penal 
Code  of  that  state.  Statutes  containing  similar  provisions 
have  been  passed  in  many  of  the  states  of  this  country  for 
the  purpose  of  securing  conviction  for  offenses  in  which  two 
or  more  persons  are  required  to  participate  in  order  to  con- 
stitute the  offense,  such  as  bribery,  gambling,  dueling,  usury, 
selling  intoxicating  liquors,  and  others;  the  legislatures  doubt- 
less considering  that  the  offense  would  be  effectually  sup- 
pressed if  one  of  the  offenders  only  could  be  punished,  and 
for  that  purpose  making  his  participant  in  the  offense  a  com- 
petent witness  by  exempting  him  from  punishment.  In  the 
greater  number  of  these  statutes  the  provision  of  exemption 
was  that  the  testimony  should  not  be  used  against  the  wit- 
ness; and  prior  to  the  decision  in  Counselmnn  v.  Hitchcock^ 
142  U.  S.  547,  in  1891,  the  decisions  under  these  statutes  were 
nearly  uniform  that  this  was  a  sufficient  immunity;  but  under 
the  rule  laid  down  in  that  case  such  a  provision  does  not  meet 
the  requirements  of  the  constitution,  and  unless  there  be  an 
absolute  *'•  immunity  from  all  punishment  for  any  offense 
respecting  which  the  witness  may  be  called  upon  to  testify, 
he  may  claim  the  protection  of  the  constitution  against  being 
compelled  to  give  evidence  against  himself.  Rulings  similar 
to  that  in  Counselmnn  v.  Hitchcock,  142  U.  S.  547,  had  been 
previously  made  in  Emery's  case^  107  Mass.  172,  9  Am.  Rep. 
22,  and  in  €ullen\.  Commonwealth,  24  Gratt.  624.  The  same 
principle  was  established  in  this  state  in  Ex  parte  Clarke,  103 
Cal.  352.  In  State  v.  Nowell,  58  N.  H.  314,  it  was  held  under 
the  provisions  of  a  statute  that  the  evidence  given  by  a  wit- 
ness should  not  be  used  against  him,  and  that  he  should  not 
be  thereafter  prosecuted  for  any  offense  so  disclosed  by  him; 
that  this  exemption  gave  him  all  the  protection  which  was 
guaranteed  by  the  constitution,  upon  the  ground  that  his 
legal  immunity  from  prosecution  was  equivalent  to  his  legal 
innocence  of  the  crime  disclosed  by  his  testimony. 

A  statute  is  to  be  construed  with  reference  to  its  manifest 
object,  except  as  such  object  may  be  defeated  by  the  language 
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of  the  statute  itself.  The  language  used  is  not  to  be  enlarged 
beyond  its  ordinary  construction  for  the  purpose  of  effecting 
Buch  object,  nor,  on  the  other  hand,  is  it  to  receive  such  a 
technical  or  limited  construction  as  will  defeat  the  manifest 
purpose  of  the  statute.  If  the  language  is  susceptible  of  two 
constructions,  one  of  which  will  carry  out  and  the  other  will 
defeat  such  manifest  object,  it  should  receive  the  former  con- 
struction. So,  too,  if  a  statute  is  susceptible  of  two  construc- 
tions, one  of  which  is  consistent  with  the  constitution,  and 
the  other  repugnant  thereto,  it  should  be  so  construed  as  to  be 
effective  rather  than  void.  Any  statute  involving  a  personal 
privilege  or  right  conferred  upon  an  individual  by  the  consti- 
tution is  to  be  liberally  construed  in  favor  of  the  individual. 
The  manifest  object  of  section  32  aforesaid  is  to  secure  evi- 
dence for  the  conviction  of  offenders  against  the  provisions 
■of  the  other  sections  of  the  statute  which  are  enumerated 
therein;  but  it  is  only  upon  a  "trial,  hearing,  "*  prosecu- 
tion, lawful  investigation,  or  judicial  proceeding"  against 
another  person  for  offending  against  the  provisions  of  those 
enumerated  sections,  that  a  witness,  who  has  himself  offended 
against  these  provisions  of  the  sections,  can  be  compelled  to 
testify.  The  offenses  referred  to  in  the  enumerated  sections 
are  those  against  the  purity  of  election  wliich  require  the 
co-operation  of  two  or  more  persons,  and  the  provision  that 
one  of  these  parties  offending  may  be  compelled  to  give  tes- 
timony would  be  nugatory,  in  view  of  his  constitutional  pro- 
tection, unless  the  legislature  had  at  the' same  time  furnished 
him  with  a  shield  for  any  offense  with  reference  to  which  he 
would  be  compelled  to  testify. 

By  the  provisions  of  this  section  the  petitioner  has  the  full 
protection  guaranteed  to  him  by  the  constitution  against  any 
self-accusation  of  crime.  In  addition  to  providing  that  his 
testimony  shall  not  be  used  against  him,  it  is  declared  that 
he  shall  not  thereafter  be  liable  to  indictment  or  presentment 
by  information,  nor  to  prosecution  or  punishment  "for  the 
offense  with  reference  to  which  his  testimony  was  given,'* 
and  that  he  may  plead  or  prove  the  giving  of  testimony  in 
bar  of  such  indictment,  information,  or  prosecution.  The 
immunity  thus  given  includes,  not  only  the  offense  with 
which  the  defendant  then  under  examination  is  charged^ 
and  in  which  the  witness  was  a  participant  with  such  de- 
fendant, but  also  any  other  offense  with  which  the  witness 
may  be  charged,  and  to  which  such   testimony  may  have 
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reference  or  which  it  m,iy  tend  to  establish.  "The  offense 
with  reference  to  whicli  his  testimony  was  given"  is  broader 
in  its  terms  and  has  a  wider  scope  than  "the  offense  with 
which  the  defendant  is  charged,"  and  the  exemption  from 
prosecution  or  punishment  consequent  upon  his  giving  testi- 
mony in  reference  thereto,  when  considered  in  view  of  the 
personal  privilege  given  by  the  constitution,  must  receive 
a  liberal  construction  in  its  favor.  The  statute  purports  to 
compel  him  to  testify  "in  the  same  manner  as  any  other 
})erson,"  and,  as  the  equivalent  for  his  constitutional  ***  pro- 
tection, gives  him  a  legislative  protection  of  equal  scope  and 
elFect  by  exempting  him  from  all  liability  to  punishment  for 
the  offense  with  reference  to  which  he  testifies.  The  exemp- 
tion is  as  broad  as  the  compulsion,  and  the  protection  is 
equal  to  that  given  by  the  constitution.  The  testimony 
which  he  may  be  compelled  to  give  is  the  same  as  that 
which  could  be  required  of  any  other  witness,  and  includes 
any  matter  within  his  knowledge  which  is  relevant  to  the 
offense  under  investigation  and  material  to  its  determina- 
tion. If,  in  giving  such  testimony,  the  testimony  has  refer- 
ence to  another  offense  committed  by  himself,  he  is  within 
the  protection  of  the  statute,  and,  upon  any  prosecution  for 
such  offense,  is  aethorized  to  plead  or  prove  in  bar  thereof 
that  under  the  compulsion  of  this  section  he  gave  testimony 
with  reference  to  such  offense. 

We  hold,  therefore,  that  the  petitioner  should  have  an- 
swered the  questions  propounded  to  him,  and  that  he  was 
rightly  adjudged  guilty  of  contempt  in  refusing  to  answer 
them. 

The  writ  is  discharged  and  the  petitioner  remanded. 

Garoutte,  J.,  and  McFabland,  J.,  concurred. 

WrrMBSS — Self-crihination. — A  witness  cannot  refnse,  on  the  gronnd 
of  self-crimination,  to  answer  a  question  relating  to  an  offense  already 
barred  by  the  statute  of  limitations:  Calhoun  v.  Thompson,  56  Ala.  166;  28 
Am.  Rep.  754. 

Witness — S«lf-ceimination. — After  a  statute  has  declared  that  evi- 
dence given  by  a  witness  shall  not  be  used  against  him  be  may  be  com* 
polled  to  give  answers  which  otherwise  would  criminate  him:  Ex  partt 
Bu^kett,  106  Mo.  602;  27  Am.  St.  Rep.  378. 

STATUTE.S,  How  CONSTRUED — ELECTIONS. — The  object  and  intent  of  stat« 
Qtes  must  be  considered  in  construing  them:  Parvin  y.  Wimberg,  130  Ind. 
561;  30  Am.  St.  Rep.  254. 
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In  rb  Estate  of  Garoelon. 

[104  California,  670.] 
Contest  of  Will — Proof  of  Maiter  in  Confession  and  Avoidance  of 
Compromise  Agreement  with  Decedent — Pleading. — Though  a  com- 
promise  agreement  between  a  decedent  and  the  petitioner  in  a  will  con- 
test is  set  up  by  the  answer  in  bar  of  the  petition,  and  admitted  for 
want  of  a  denial,  yet  the  petitioner  may  prove  matter  in  confession  and 
avoidance  thereof,  without  pleading  the  same,  by  way  of  reply,  if  he 
brings  it  to  the  attention  of  the  court.  After  defendant's  motion  for  a 
dismissal  of  the  petition,  by  reason  of  such  admission,  and  which  was 
opposed  only  on  the  grounds  that  the  agreement  did  not  estop  the  peti- 
tioner, that  there  had  been  no  trial  of  the  issues,  and  that  there  had 
been  denied  a  trial  of  such  issues  by  jury,  the  petitioner  cannot  urge 
for  the  first  time,  on  appeal,  that  he  was  entitled  to  make  proof  of 
other  facts  showing  his  right  to  contest  the  will. 
Contest  of  Will — Heir's  Agreement  to  Relinquish  His  Rights  and 
NOT  to  Contest  la  A  Valid  Contract — Esioppel. — A  compromise 
agreement  between  an  heir  at  law  and  his  ancestor,  whereby  the  former 
agrees,  in  consideration  of  certain  property  deli^  ered  to  him,  to  release 
and  relinquish  his  expected  share  in  the  ancestor's  estate,  and  not  to 
contest  the  provisions  of  his  ancestor's  will,  is,  when  entered  into  with 
deliberation  by  competent  parties,  a  valid  and  binding  contract,  and 
will  estop  the  heir  from  maintaining  any  proceeding  to  revoke  the  pro- 
bate of  such  will. 
Transfer  of  Heir's  Expectancy — ^Rule  at  Common  Law  and  in  Equity 
— Statutory  Construci'ION. — At  common  law  a  mere  possibility,  such 
as  the  expectancy  of  an  heir,  was  not  regarded  as  such  an  existing  inter- 
est as  to  be  the  subject  of  a  sale  or  capable  of  passing  by  assignment; 
but  in  equity  the  rule  is  dififerent,  and  agreements  for  the  sale  or  release 
of  expectancies,  if  fairly  made  and  for  an  adequate  consideration,  are 
enforced  upon  the  death  of  the  ancestor.  Sections  700  and  1045  of  the 
Civil  Code  were  intended  to  state  the  rule  of  the  common  law,  but  not 
to  make  any  change  in  the  equitable  rule. 
Statutory  Construction — Common  Law. — Provisions  of  the  code,  so  far 
as  they  are  sahstantially  the  same  as  existing  statutes  or  the  common 
law,  must  be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments. 
Statutory  Construction. — Thb  Presumption  is,  that  the  legislature,  in 
the  enactment  of  statutes,  does  not  intend  to  overturn  long-established 
principles  of  law,  unless  such  intention  is  made  to  clearly  appear  either 
by  express  declaration  or  by  necessary  implication. 
Aw  Heir  may  Release  to  the  Ancestor  His  Expected  Share  in  the 
ancestor's  estate,  and  thereby  estop  himself  from  claiming  as  heir  any 
portion  of  such  estate  as  might  otherwise  in  the  future  vest  in  him  as 
snch  heir. 
Validity  and  Construction  of  Agreement  not  to  Contest  a  Will. — 
The  a£;reement  of  an  heir  not  only  to  relinquish  all  expectancy  to  his 
ancestor's  estate,  but  never  in  any  manner,  or  any  extent,  to  question, 
dispute,  or  contest  any  disposition  by  the  ancestor,  of  the  property  men- 
tioned in  the  agreement,  whether  made  by  deed  or  by  last  will  and  testa- 
ment, is  valid,  and  estops  the  lieir  from  contesting  any  will  purporting  to 
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be  executed  by  tbe  ancestor.  It  cannot  be  limited  to  such  a  will  as  tb« 
heir  may  deem  valid,  or  which  may  be  adjudged  valid,  after  a  contest. 

Right  ot  Executors  to  Invoke  Covenant  not  to  Contest  Will— Priv- 
ITT. — The  executors  of  the  will  of  a  deceased  ancestor  are  in  such  privity 
with  him  that  they  have  the  right,  as  against  an  heir  at  law,  who  pett* 
tions  to  revoke  the  probate  of  the  will,  to  invoke  the  benefit  of  the 
heir's  covenant  in  a  compromise  agreement  not  to  contest  the  wilL 

Release.— At  Common  Law  a  Mere  Possibility  was  not  the  subject  o( 
release,  and  a  release  at  common  law  was  held  to  operate  only  upon  a 
present  interest. 

Contest  of  Will — Release  of  Future  Possibility — Covenant  not  to 
Contest,  and  its  Enforcement  in  Equity. — If  the  subject  matter  of 
an  existing  covenant  not  to  contest  a  will  is  in  the  mind  of  the  contracting 
parties,  and  the  covenant  operates  as  a  release  of  an  expectancy  as  heir, 
a  court  of  equity,  upon  the  same  principle  that  it  upholds  assignment* 
of  such  expectancies,  will  sustain  such  covenant  as  a  release  by  tha 
presumptive  heir  of  his  contingent  right  to  contest  the  will  of  hi« 
ancestor,  and  enforce  the  same,  when  fairly  obtained,  and  for  an  ade- 
quate consideration. 

Contest  of  Will— Contract  not  to  Contest,  How  Affected  by  Public 
Policy — Enforcement  of  Contracis. — An  heir's  covenant  not  to  con- 
test the  will  of  his  ancestor  is  not  void  as  against  public  policy,  or  the 
policy  of  the  law  that  an  invalid  will  shall  not  be  established  as  a  valid 
will;  but  is  in  harmony  with  the  paramount  public  policy  that  parties 
of  full  age  and  competent  understanding  shall  have  liberty  to  contract, 
and  that  their  coutracts,  when  entered  into  freely  and  voluntarily,  shall 
be  held  sacred,  and  shall  be  enforced  by  courts  of  justice. 

A  Contract  not  to  Contest  a  Will  is  Oxe  That  Concerns  Prtvati 
Parties  Alone. — It  is  not  against  public  policy,  and  is  as  much  entitled 
to  be  enforced  as  a  valid  compromise  of  the  contest  of  a  will,  which, 
when  fairly  made,  is  always  enforced. 

Appeal  from  an  order  dismissing  a  petition  for  the  revoca- 
tion of  the  probate  of  a  will.  The  appellant  was  a  nephew 
of  Catherine  M.  Garcelon,  deceased,  whose  will  had  been 
admitted  to  probate.  Appellant,  in  his  petition  for  the  revo- 
cation of  the  probate  of  the  will,  alleged  that  the  testatrix 
was  of  unsound  mind  when  she  made  her  will,  and  therefore 
that  it  was  not  her  will;  that  its  execution  was  procured  by 
undue  influence,  for  the  purpose  of  preventing  the  petitioner, 
as  heir  and  next  of  kin,  from  coming  into  any  portion  of  her 
estate  by  succession,  or  under  her  will;  that  she  had  obtained 
all  of  her  property  from  the  estate  of  her  brother,  Dr.  Samuel 
Merritt;  and  that  the  petitioner  and  his  brotlier  were  the 
nephews  and  the  only  next  of  kin  of  the  testatrix.  The 
answer  denied  that  the  said  Catherine  M.  Garcelon  was  of 
unsound  mind,  or  incompetent  to  make  a  will,  or  that  the 
will  probated  as  her  last  will  and  testament  was  executed 
under  undue  influence.     In  addition  to  these  denials  there 
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was  a  separate  defense,  showing  that  the  two  brothers  being 
dissatisfied  with  the  terms  of  Dr.  Merritt's  will  had  threatened 
to  contest  the  probate  thereof,  but  that  a  compromise  was 
effected,  whereby  the  said  Catherine  M.  Garcelon  and  her 
two  nephews  entered  into  a  written  contract,  by  the  terms  of 
which  the  former  was  to  pay  to  her  said  two  nephews  the  sura 
of  one  hundred  and  twenty-five  thousand  dollars,  and  also  to 
convey  certain  real  property  to  a  trustee  upon  a  certain  con- 
dition subsequent,  the  trustee  to  collect  and  pay  over  the 
income  to  the  nephews,  and  in  consideration  of  which  the 
latter  were  to  release  to  their  said  aunt  their  claims  as  heirs 
of  her  brother,  Samuel  RIerritt,  and  for  that  purpose  were  to 
execute  to  her  a  proper  deed  of  conveyance  of  their  interest 
an  said  estate.  Deeds  were  executed  by  the  brothers  for  the 
purpose  of  carrying  out  the  compromise  agreement,  and  in 
which  each  of  the  two  nephews  stipulated  that  he  would 
never  make  any  claim  to  any  portion  of  the  property  derived 
by  the  said  Catherine  M.  Garcelon  under  the  will  of  Dr. 
Samuel  Merritt,  except  such  as  he  might  be  able  to  assert  as 
a  devisee  or  legatee  under  her  last  will  and  testament.  The 
answer  alleged  that  the  said  Catherine  M.  Garcelon  had  fully 
complied  with  all  the  terms  of  the  compromise  on  her  part, 
and  that  she  had  acquired  all  of  her  estate  from  the  estate  of 
Dr.  Samuel  Merritt,  and  under  the  terms  of  his  will.  The 
genuineness  and  due  execution  of  the  compromise  agreement 
were  not  denied  by  the  petitioner.  His  written  request  for  a 
jury  trial  as  to  the  "issues"  of  competency  and  undue  influ- 
ence was  denied,  and  the  cause  was  tried  by  the  court.  The 
defendants  moved  to  dismiss  the  petition  upon  the  ground 
that  the  petitioner  was  estopped  by  said  contracts  and  deeds 
from  questioning  the  validity  of  the  will,  and  upon  the  further 
ground  that  it  appeared  that  he  had  no  interest  in  the  estate 
of  said  decedent.  This  motion  was  opposed  by  the  petitioner 
upon  certain  specific  grounds  stated  in  the  opinion.  The 
court  ordered  the  petition  dismissed  upon  the  grounds  stated 
in  the  motion  of  defendants. 

Horace  W.  Philhrook,  Alfred  H.  Cohen,  J.  C.  Martin,  Van  R, 
Paterson,  and  A.  A.  Moore,  for  the  appellant. 

E.  Nushaumer,   Warren  Olney,  H.  0.  Camphellj  and  John 
Garber,  for  the  respondents. 

***  De  Haven,  J.  1.  Notwithstanding  the  genuineness  and 
due  execution  of  the  compromise  agreement,  as  couLaiued  in 
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the  several  instruments  set  out  in  the  answers,  were  admitted 
by  the  failure  of  petitioner  to  file  an  afiBdavit  denying  the 
same  (Code  Civ.  Proc,  sec.  448),  he  still  insists  that  the 
court  erred  in  dismissing  the  petition  without  giving  him  an 
opportunity  to  show  that  such  agreement  was,  in  fact,  without 
consideration,  or  that  his  consent  thereto  was  obtained  by 
fraud,  or  that  it  had  been  extinguished  by  rescission,  or  that 
performance  thereof  had  been  waived  by  the  deceased.  It 
is  true  that,  by  the  terms  of  section  462  of  the  Code  of  Civil 
Procedure,  new  matter  in  an  answer  is  deemed  to  be  contro- 
verted without  any  special  replication,  and  under  that  section 
a  plaintiff  has  the  right,  while  not  denying  the  genuineness 
and  due  execution  of  an  instrument  set  out  in  an  answer,  to 
show  other  matters  in  confession  or  avoidance  thereof.  But 
unless  he  brings  to  the  attention  of  the  trial  court  his  pur- 
pose to  offer  such  evidence,  that  court  cannot  assume  that  he 
desires  *®*  to  make  any  such  defense,  and  in  this  case  the 
motion  of  defendants  for  a  dismissal  of  the  petition  was  not 
opposed  upon  the  ground  that  the  petitioner  desired  to  offer 
any  proof  tending  to  show  that  the  contracts  and  deeds  set 
out  in  the  answers  were  not  freely  entered  into  by  tlie  parties 
thereto,  and  for  an  adequate  consideration,  or  that  the  same 
were  superseded  by  any  subsequent  agreement,  or  tiiat  Mrs. 
Catherine  M.  Garcelon  had  ever  waived  performance  of  the 
agreements  therein  contained.  On  tiie  contrary,  the  motion 
was  opposed  upon  the  grounds:  1.  That  the  instruments  set 
out  in  the  answer  contained  no  matter  sufficient  to  estop  the 
petitioner  from  maintaining  this  proceeding,  or  from  showing 
that  he  has  an  interest  in  the  estate  of  Catherine  M.  Garcelon; 
and  2.  That  no  trial  of  the  issues  of  fact  tendered  by  the  pe- 
tition had  been  had,  and  that  petitioner  had  been  denied  a 
trial  of  such  issues  by  a  jury.  The  court  below,  therefore, 
properly  assumed  that  these  were  the  only  grounds  upon 
which  the  petitioner  opposed  the  motion,  and  it  is  too  late  to 
suggest  here  for  the  first  time  that  he  was  entitled  to  make 
proof  of  other  facts  showing  his  right  to  contest  the  will  of 
deceased,  and  wiiich  would  have  been  sufficient  to  avoid  the 
estoppel  which,  the  trial  court  held,  resulted  from  the  com- 
promise agreement. 

2.  The  main  question  arising  upon  this  appeal  relates  to 
the  construction  and  effect  of  the  comprouuse  agreement  set 
out  in  tlie  answers.  That  agreement  seems  to  have  been 
prepared  with  great  care,  and  there  is  no  ambiguity  in  any 
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of  its  provisions.  By  its  terms  the  appellant  and  liis  brother 
waived  their  right,  as  heirs  of  Dr.  Merritt,  to  contest  the  will 
left  by  him,  or  to  claim  any  portion  of  the  estate  bequeathed 
and  devised  by  him  to  their  aunt,  other  than  the  portion 
thereof  which  she  gave  and  relinquished  to  them  by  that 
agreement;  and  in  consideration  of  the  property  thus  secured 
to  then)  they  further  agreed  '*  that  they,  nor  either  of  them, 
nor  their  respective  heirs,  shall  or  will  at  any  time  hereafter 
assert  any  right,  title,  or  interest  as  heirs  or  '^^^  heirs  at  law 
of  the  said  Catherine  M.  Garcelon  to  the  property,  real  and 
personal,  derived  by  her  under  the  said  last  will  and  testa- 
ment of  the  said  Samuel  Merritt";  and  doubtless,  for  the 
purpose  of  making  the  foregoing  agreement  upon  their  part 
more  effectual,  the  appellant  and  his  brother,  in  the  deed 
executed  by  them  for  the  purpose  of  carrying  out  the  com- 
promise agreement,  and  which  is  to  be  construed  as  a  part  of 
such  agreement,  covenanted  "to  and  with  the  said  Catherine 
M.  Garcelon,  her  heirs,  devisees,  legatees,  executors,  admin- 
istrators, and  assigns,"  that  they  would  not  "in  any  manner, 
or  to  any  extent,  question,  dispute,  or  contest  any  disposition 
of  the  property  above  mentioned  or  referred  to,  or  any  part 
thereof,  or  of  any  property  which  may  be  acquired  therefrom 
or  thereby  which  the  said  Catlierine  M.  Garcelon  may  have 
made,  or  may  hereafter  make,  by  either  deed,  or  by  her  last 
will  and  testament." 

There  is  not  the  slightest  contention  that  the  parties  to  this 
agreement  were  not  fully  competent  to  contract  in  relation 
to  their  property  rights,  and  the  agreement  itself  recites  that 
it  was  entered  into  "after  full  examination  into  the  facts, 
and  full  and  deliberate  consideration  of  the  premises";  and 
there  is  nothing  upon  its  face  to  suggest  that  the  differences 
thereby  compromised  were  not  settled  upon  fair  and  equi- 
table terms,  nor  was  there  any  offer  to  prove  extrinsic  facts 
for  the  purpose  of  impeaching  the  agreement  in  this  or  any 
other  respect.  The  questions  for  decision,  therefore,  are 
whether  such  an  agreement,  based  upon  a  full  and  adequate 
consideration,  and  entered  into  with  delil  eration  by  parties 
in  every  way  conipetent  to  contract,  is  valid,  and,  if  valid,  is 
the  petitioner  thereby  estopped  from  maintaining  this  pro- 
ceeding to  revoke  the  probate  of  the  alleged  will  of  his  aunt. 
The  agreement,  as  we  have  seen,  in  addition  to  his  promise 
not  to  contest  the  will  of  his  uncle.  Dr.  Merritt,  contains  two 
distinct  covenants  upon  the  part  of  the  petitioner:  1.  That 
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he  would  not  thereafter,  as  an  heir  at  law  of  his  aunt,  Mrs. 
Garcelon,  assert  any  riglit  *®*  to  the  property  derived  by  her 
under  the  will  of  his  said  uncle;  and  2.  That  he  would  never 
in  any  manner  question  or  dispute  any  disposition  which 
she  might  make  of  that  property  by  deed  or  will.  The  first 
of  these  covenants  is,  in  substance  and  effect,  an  agreement 
upon  the  part  of  the  petitioner  to  relinquish  as  heir  presump- 
tive his  expectancy  in  that  portion  of  the  estate  of  his  aunt  to 
which  the  agreement  related.  It  is  claimed  by  the  petitioner 
that  such  an  agreement  is  void  under  sections  700  and  1045 
of  the  Civil  Code  of  this  state,  the  first  of  which  provides  that 
"a  mere  possibility,  such  as  the  expectancy  of  an  heir  ap- 
parent, is  not  to  be  deemed  an  interest  of  any  kind,"  and 
tiie  latter  section  declaring  that  "a  mere  possibility,  not 
coupled  with  an  interest,  cannot  be  transferred." 

These  sections  simply  state  the  well-settled  and  well-under- 
stood rule  of  the  common  law  upon  the  subject  to  which  they 
relate.  At  common  law  a  mere  possibility,  such  as  the  ex- 
pectancy of  an  heir,  was  not  regarded  as  such  an  existing 
interest  as  to  be  the  subject  of  a  sale  or  capable  of  passing  by 
assignment;  but  in  equity  the  rule  was  different,  and  agree- 
ments for  the  sale  or  release  of  expectancies,  if  fairly  made 
and  for  an  adequate  consideration,  were  enforced  upon  the 
death  of  the  ancestor;  and,  in  our  opinion,  it  was  not  the  in- 
tention of  the  legislature,  in  enacting  the  sections  of  the  code 
just  referred  to,  to  make  any  change  in  the  rule  by  which 
courts  of  equity  were  theretofore  governed  in  dealing  with 
this  class  of  contracts.  This  construction  of  these  sections 
is  in  harmony  with  section  5  of  the  same  code,  which  de- 
clares that  the  provisions  of  that  code,  "  so  far  as  they  are 
substantially  the  same  as  existing  statutes  or  the  common 
law,  must  be  construed  as  continuations  thereof,  and  not  as 
new  enactments";  and  also  follows  the  presumption  that  the 
legislature,  in  the  enactment  of  statutes,  does  not  intend  to 
overturn  long-established  principles  of  law  unless  such  inten- 
tion is  made  to  clearly  appear  either  by  express  declaration 
or  by  necessary  implication. 

**•*  Mr.  Story,  in  section  1040  c,  volume  2,  of  his  work  on 
Equity  Jurisprudence,  states  the  equitable  rule  upon  the  sub- 
ject of  such  agreements  as  the  one  before  us  as  follows:  "So» 
even  the  naked  possibility  or  expectancy  of  an  heir  to  hi» 
ancestor's  estate  may  beconie  the  sulgect  of  a  contract  of  sale 
or  settlement;  and,  iii  sucii  a  case,  if  made  bona  fide  for  a 
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valuable  consideration,  it  will  be  enforced  in  equity  after  the 
death  of  the  ancestor;  not,  indeed,  as  a  trust  attaching  to  the 
estate,  but  as  a  right  of  contract":  And  see,  also,  as  sustain- 
ing the  same  proposition,  Pomeroy's  Equity  Jurisprudence, 
2d  ed.,  sees.  168,  953;  Bacon  v.  Bonham.  33  N.  J.  Eq.  614. 

In  accordance  with  this  principle  it  has  been  held  in  many 
cases  in  which  the  question  has  arisen  that  an  heir  may  re- 
lease to  the  ancestor  his  expected  share  in  the  ancestor's 
estate.  Thus,  in  Havens  v.  Thompson,  26  N.  J.  Eq.  383,  it 
was  held  that  a  son,  by  such  release  to  his  father,  estopped 
himself  from  claiming  as  heir  any  portion  of  the  father's 
estate.  In  that  case  it  appeared  that  the  father  gave  to  the 
son  the  sum  of  six  hundred  dollars,  upon  the  condition  that 
it  should  be  accepted  in  full  satisfaction  of  his  interest  in 
the  fatlier's  estate,  the  son  executing  a  receipt  stating  that 
the  money  was  received  "in  full  in  lieu  of  dowry."  The 
chancellor  construed  the  receipt  in  view  of  the  facts  surround- 
ing its  execution  as  a  release,  and  said:  "I  regard  this 
instrument  as  an  agreement  by  which  Benjamin,  in  consider- 
ation of  the  money  paid  to  him  by  his  father,  agreed  with  tiie 
latter  that  he  would  make  no  claim  to  a  share  of  his  father's 
estate  should  the  latter  die  intestate,  but  therefrom  would  be 
debarred  by  that  instrument  made  upon  what  was  a  satisfac- 
tory compensating  consideration.  Such  an  agreement  may 
be  made  between  a  father  and  his  child  in  regard  to  the  in- 
terest of  the  latter  in  the  estate  of  the  former,  and  effect  will 
be  given  to  it  in  equity  according  to  the  intention  of  the  par- 
ties"; and  the  rule  thus  declared  was  afterward  approved  in 
Brands  v.  De  Witt,  44  N.  J.  Eq.  545;  6  Am.  St.  Rep.  909. 

In  Bishop  v.  Davenport,  58  111.  105,  it  was  shown  that  *** 
the  father  in  his  lifetime  gave  to  certain  of  his  children  prop- 
erty, and  took  from  them  an  instrument  in  writing  in  which 
they  acknowledged  that  such  property  was  received  by  them 
as  their  full  share  of  his  estate.  The  father  died  intestate, 
and  the  court,  in  passing  upon  the  question,  held  that  the 
transaction  was  not  an  advancement,  and  that  the  instrument 
signed  by  the  children  operated  as  a  release  by  them  of  their 
expectancies  in  their  father's  estate,  and  should  be  upheld  as 
such. 

So,  also,  in  Kershaw  v.  Kershaw,  102  111.  307,  a  son  accepted 
from  his  father  a  deed,  the  deed  reciting  that  "said  land  is 
deeded  as  an  advancement  to  said  John  W.  Kershaw  out  of 
the  estate  of  said  Joseph  Kershaw,  and  the  deed  is  accepted 
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by  said  John  as  his  full  share  of  his  father's  estate."  The 
court  in  that  case  held  that  the  acceptance  of  the  deed  bound 
the  son  to  the  same  extent  as  if  he  liad  signed  it,  and  that 
the  conveyance  did  not  constitute  an  advancement,  but  oper- 
ated as  "an  executed  contract,  whereby  an  heir  released  his 
expectancy  in  his  father's  estate  in  consideration  of  a  present 
grant  of  real  estate."  And  it  was  further  there  decided  that 
the  son  was  estopped  from  making  any  further  claim  as  heir 
at  law  to  any  portion  of  his  father's  estate. 

In  Crum  v.  Sawyer,  132  111.  443,  the  court,  in  a  well-con- 
sidered opinion,  held  that  a  husband  might,  for  an  adequate 
consideration,  enter  into  a  valid  contract  with  his  wife,  re- 
leasing all  his  interest  as  her  heir  in  her  lands  and  personal 
estate,  saying:  "  There  can  be  no  question,  then,  that  the 
complainant's  contingent  interest  or  expectancy  as  the  heir 
of  his  wife  in  her  real  and  personal  estate  was  a  proper  sub- 
ject of  contract,  and  the  contract  in  question  having  been 
made  upon  a  valuable  consideration  by  parties  capable  of 
contracting  with  each  other,  and,  so  far  as  the  evidence  shows, 
with  entire  fairness,  it  should,  as  to  such  contingent  interest 
or  expectancy,  be  enforced  according  to  its  terms."  And  in 
Fower^B  Estate,  63  Pa.  St.  443,  it  was  decided  that  a  father 
might  make  a  contract  with  his  child  which  would  bar  the 
latter  as  his  heir  at  law,  and  that  when  **''  property  had 
been  received  by  the  son  from  the  father,  the  son  giving  a 
receipt  reciting  that  the  same  was  received  in  full  of  his 
share  as  heir  at  law,  he  was  thereby  estopped  upon  the  death 
of  the  father  from  claiming  any  further  part  of  his  estate. 

Without  multiplying  authorities  upon  this  point,  and  many 
others  might  be  cited  to  the  same  effect,  it  is  sufficient  to  say 
that  we  are  entirely  satisfied  with  the  rule  declared  in  the 
foregoing  cases,  and  hold  that  it  is  competent  for  an  heir 
under  the  limitations  stated  in  that  rule  to  relinquish  to  his 
ancestor  all  interest  in  the  estate  of  the  latter  which  might 
otherwise,  in  the  future,  vest  in  him  as  such  heir. 

In  Crum  v.  Sawyer,  132  111.  462,  it  was  held  that  such  a 
relinquishment  would  inure  to  the  benefit  of  the  other  heirs, 
whether  mentioned  or  not,  and  in  all  the  cases  we  have  cited 
the  release  so  made  to  the  ancestor  was  enforced  in  behalf 
of  other  heirs.  In  this  case,  however,  it  is  claimed  by  the 
petitioner  that  the  pleadings  admit  tliat  he  and  bis  brother 
are  the  only  heirs  of  Mrs.  Garcelon,  and  it  is  thence  argued: 
1.  That  if,  in  fact,  she  died  intestate  her  property  must. 
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under  the  statutes  of  this  state,  be  distributed  to  them,  not- 
withstanding they  may  by  the  compromise  agreement  have 
relinquished  to  her  their  rights  as  such  heirs;  and  2.  That 
the  defendants  are  strangers  in  no  way  in  privity  with  that 
agreement,  and,  therefore,  are  riot  entitled  to  claim  the  bene- 
fits of  its  provisions. 

In  the  view  we  take  of  tliis  case  it  is  not  necessary  to  de- 
termine what  force,  if  any,  there  might  be  in  the  first  of  these 
contentions,  if  Mrs.  Garcelon  had  in  fact  died  intestate,  and 
the  question  arose  upon  the  distribution  of  her  estate  as  that 
of  an  intestate.  It  is  admitted  that  Mrs.  Garcelon  executed, 
apparently  in  due  form  of  law,  a  document  which,  upon  its 
face,  purports  to  be  her  will,  and  which,  if  valid,  disposed  of 
all  her  estate  consisting  of  all  the  property  referred  to  in  the 
compromise  agreement  of  which  she  died  possessed,  and  this 
document  has  been  duly  admitted  to  probate  as  her  last  will 
and  testament.  '''**®  So  long  as  this  judgment  stands  it  can- 
not be  said  that  the  deceased  died  intestate,  and,  unless  the 
petitioner  shall  succeed  in  annulling  the  said  judgment  of 
probate,  the  question  as  to  what  would  have  been  his  rights 
as  her  heir  at  law  if  she  had  died  intestate  can  never  arise. 
The  real  question  is,  Does  the  petitioner  have  the  right  to 
maintain  this  proceeding  in  the  face  of  his  jigreement  that 
he  would  not  contest  any  will  of  his  aunt?  The  court  below 
held  that  he  could  not,  and  this  was  one  of  the  grounds  upon 
which  the  court  based  its  judgment  dismissing  the  present 
proceeding. 

3.  This  conclusion  of  the  learned  judge  of  that  court  was 
doubtless  based  upon  a  consideration  of  that  part  of  the  com- 
promise agreement  in  which  the  petitioner  covenanted  with 
Mrs.  Garcelon,  "  her  heirs,  devisees,  legatees,  executors,  and 
administrators,"  that  he  would  **  never  in  any  manner  or  to 
any  extent  question,  dispute,  or  contest  any  disposition  of  the 
property"  mentioned  in  that  agreement  "which  she  may 
have  made,  or  may  hereafter  make,  by  either  deed  or  by  her 
last  will  and  testament."  If  this  covenant  is  valid,  and  is 
sufficiently  broad  to  apply  to  and  include  a  will,  the  validity 
of  which  is  challenged,  as  is  this,  upon  the  grounds  of  in- 
competency of  the  maker,  or  because  of  its  alleged  execution 
under  duress,  or  undue  influence,  it  is  clear  that  the  defend- 
ants, as  executors  of  the  disputed  will,  are  in  such  privity 
with  the  alleged  testator  that  they  have  the  right,  as  against 
the  petitioner,  to  invoke  the  benefit  of  this  covenant  not  to 
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contest  {Dalin  v.  Dahin,  97  Mich.  289),  and  it  would  follow 
that  the  court  below  was  correct  in  its  ruling  upon  this  point. 
This  particular  covenant  was   evidently  inserted  by  the 
parties  for  the  purpose  of  supplementing  the  other  part  of 
the   compromise    agreement  in  which  the   petitioner   relin- 
quished to  his  aunt  his  expectancy  as  her  presumptive  heir 
at  law,  and  was  intended  by  him  as  a  complete  relinquish- 
ment or  release  of  all  right  to  contest,  upon  such  grounds  as 
are  set  forth  in  the  petition  filed  in  this  proceeding,  any  will 
apparently  executed  in  due  form  *®*  and,  in  fact,  signed  by 
his  aunt,  and  which  right  of  contest  might  otherwise,  as  a 
matter  of  possibility,  come  to  him  in  the  future  as  such  heir 
at  law.     To  place  any  other  construction  upon  the  agreement 
would  deprive  it  of  all  practical  meaning  and  eifect.     The 
agreement  not  to  contest  was  made  in  view  of  the  fact  tliat, 
under  the  law,  an  heir  is  given  the  right  to  contest  the  valid- 
ity of  the  document  actually  intended  by  the  ancestor  as  his 
last  will  and  testament,  some  of  the  grounds  upon  which  such 
a  contest  is  permitted  by  the  statute  often  involving  doubtful 
questions  of  law  and  fact;  the  latter,  periiaps,  dejjending  for 
their  decision  upon  the  conflicting  evidence  of  witnesses,  and 
also  upon  the  verdict  of  a  jury  which  may  be  more  or  less 
influenced  by  sympathy  or  caprice;  and  the  covenant  of  the 
petitioner  was  that  he  would  not  bring  such  questions  con- 
cerning any  will  made  by  his  aunt  into  dispute  or  litigation. 
JSuch  being  its  true  construction,  we  are  brought  to  the  con- 
sideration of  the  question.  Is  such  an  agreement  upon  the 
part  of  an  heir  binding  upon  him?     The  covenant  not  to  sue 
for  a  breach,  or  for  the  enforcement  of  an  existing  obligation, 
operates  as  a  release  of  such  obligation;  and  unless  void  as 
against  public  policy  (a  point  to  be  hereafter  noticed),  this 
covenant  not  to  contest  the  will  of  Mrs.  Garcelon  should  be 
given  efiect  as  a  release  by  the  petitioner  of  his  right  to  make 
such  contest.     It  is  true  that  at  common  law  a  mere  possi- 
bility was  not  the  subject  of  release,  and  that  a  release  wag 
held  to  operate  only  upon  a  present  interest:  Fierce  v.  Parker^ 
4  Met.  80;  Reed  v.  Tarhell,  4  Met.  93.     A  covenant  made  by 
one  person  not  to  sue  another  for  or  in  respect  to  any  matter 
arising  out  of  future  contracts  between  them,  or  by  reason  of 
any  future  tort,  would,  of  course,  be  utterly  void,  as  the  par- 
ties to  such  contract  could  not  have  in  view  any  particular 
subject  matter,  or  have  any  conception  of  the  amount  which 
might  be  involved  in  the  causes  of  action  upon  which  the 
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covenant  was  to  operate.  But  in  this  case  the  subject  matter 
of  the  covenant  was  in  the  mind  of  the  contracting  *••  par- 
ties, and  was  in  its  nature  no  more  fleeting  and  unsubstantial 
than  the  assignment  of  an  expectancy,  and  the  same  prin- 
ciple upon  which  courts  of  equity  uphold  such  assignments 
will  sustain  the  proposition  that  a  release  by  a  presumptive 
heir  of  his  contingent  right  to  contest  the  will  of  his  ancestor 
may  also  be  enforced  when  fairly  obtained,  and  based  upon 
an  adequate  consideration.  The  two  contracts  stand  upon 
the  same  basis;  both  relate  to  possibilities,  and  both  concern 
the  same  subject  matter — the  expectancy  of  the  heir — the 
purpose  of  the  latter  agreement  being  to  take  away  from  the 
heir  any  right  to  assert  any  claim  to  such  expectancy,  in 
the  face  of  a  will  bequeathing  or  devising  it  to  another,  and 
both  are  equally  entitled  to  enforcement. 

4.  It  is  argued,  however,  in  behalf  of  petitioner,  that  such 
an  agreement  is  void  because  against  public  policy,  and  in 
support  of  this  contention  the  case  of  Home  Ins.  Co.  v.  Morse, 
20  Wall.  451,  is  cited.  In  that  case  it  was  held  that  an 
agreement  by  an  insurance  company  in  its  contract  of  insur- 
ance not  to  litigate  in  the  federal  courts  any  claim  arising 
upon  the  contract  was  void;  and  in  Nute  v.  Hamilton  Mut. 
Ins.  Co.,  6  Gray,  174,  a  similar  question  was  decided  in  the 
same  way,  and  the  reasons  for  such  a  conclusion  were  very 
fully  and  carefully  stated  by  Chief  Justice  Shaw  in  a  clear 
and  comprehensive  opinion,  but  there  is  no  analogy  between 
those  cases  and  the  one  before  us,  and  the  reasons  upon  which 
the  decisions  in  those  cases  rest  are  not  at  all  applicable  to 
a  covenant  not  to  contest  a  will  such  as  we  are  now  consid- 
ering. 

6.  The  petitioner  further  contends  that  it  is  against  the 
policy  of  the  law  that  the  will  of  an  insane  person,  or  a  will 
executed  under  the  influence  of  fraud  or  duress,  should  be 
established  as  a  valid  will,  and  that  this  particular  covenant 
is  void,  because  it  attempts  to  bind  the  petitioner  not  to  show 
Buch  facts,  and  thereby  attempts  to  prevent  him  from  estab- 
lishing the  invalidity  of  the  will  in  controversy. 

In  passing  upon  this  question  we  start  with  the  proposition 
••*  laid  down  by  Sir  G.  Jessell,  M.  R.,  in  his  opinion  in  the 
case  of  Printing  Numerical  Registering  Co.  v.  Sampson,  19^ 
L.  R.  Eq.  Gas.  465:  "  It  must  not  be  forgotten  that  you  are 
not  to  extend  arbitrarily  those  rules  which  say  that  a  given 
contract  ie  void,  as  being  against  public  policy,  because,  if 
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there  is  one  thing  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contract,  and  that 
their  contracts  when  entered  into  freely  and  voluntarily  shall 
be  held  sacred,  and  shall  be  enforced  by  courts  of  justice. 
Therefore,  you  have  this  paramount  public  policy  to  consider 
— that  you  are  not  lightly  to  interfere  with  this  freedom  of 
contract." 

The  sole  object  which  the  parties  had  in  mind  in  entering 
into  the  covenant  now  under  consideration  was  to  secure  to 
Mrs.  Garcelon   the  right  to  make  such  disposition  of  her 
property  as  she  might  desire,  free  from  the  contingency  that 
her  right  so  to  do,  or  the  fact  that  in  so  disposing  of  it  she 
acted  freely  or  voluntarily,  might  after  her  death  be  disputed 
by  the  petitioner  or  his  brother;  and,  as  before  stated,  the 
agreement  was  made  in  contemplation  of  the  fact  that  con- 
troversies concerning  the  validity  of  wills  or  deeds  frequently 
involve  doubtful  questions  of  fact,  and   that,  by  reason  of 
false  testimony  or  the  weakness  of  juries,  their  final  decision 
may  not  always  be  in  accordance  with  the  actual  justice  and 
truth  of  the  case;  and  we  see  no  reason  why  persons  whose 
rights  of  property  would  be  affected  by  the  decision  of  such 
questions  may  not  in  advance,  for  an  adequate  consideration, 
waive  their  right  to  engage  in  such  litigation.     Such  a  con- 
tract is  one  that  concerns  the  parties  alone,  and  does  not  ap- 
pear to  us  to  be  against  public  policy.     There  never  has  been 
any  doubt  that  parties  actually  engaged  in  contesting  a  will 
upon  any  of  the  grounds  upon  which  such  contests  are  per- 
mitted may  compromise  all  matters  in  difference  arising  out 
of  such  contest,  and  allow  the  disputed  will  to  be  established, 
and  such  agreements,  wlien  ***  fairly  made,  are  always  en- 
forced.    It  is  difficult  to  understand  why  such  a  compromise 
agreement  is  any  less  against  public  policy  than  an  agree- 
ment made  by  an  heir  apparent  or  heir  presumptive  with  his 
ancestors  not  to  contest  a  future  will  of  the  latter.     In  addi- 
tion to  this  we  think  the  principle  upon  which  the  case  of 
Cooke  v.  Turner,  14  Sim.  493,  was  decided  is  sufficient  to  sus- 
tain the  validity  of  this  covenant,  so  far  as  relates  to  the 
question  of  public  policy.     The  question  in  that  case  arose 
upon  a  condition  in  a  will,  to  the  effect  that,  if  a  devisee 
should  dispute  the  will  or  the  competency  of  the  testator  to 
make  it,  the  devise  thereby  given  to  her  should  be  revoked. 
It  was  argued  in  that  case  that  such  a  condition  was  void,  aa 
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against  public  policy,  because  having  a  tendency  to  set  up 
the  wills  of  insane  persons  by  restraining  heirs  named  therein 
as  devisees  from  contesting  such  wills;  but  the  court,  in  an- 
swer to  this  argument,  said:  "There  appears  to  be  no  more 
reason  why  a  person  may  not  be  restrained  b}''  a  condition 
from  disputing  sanity  than  from  disputing  any  other  doubt- 
ful question,  whether  of  fact  or  of  law,  on  which  the  title  to 
a  devise  or  grant  may  depend."  And  the  court  then,  after 
calling  attention  to  certain  conditions,  which,  if  found  in  a 
will,  would  be  declared  void  as  against  public  policy,  such 
as  conditions  in  restraint  of  marriage  or  of  lawful  trade,  pro- 
ceeded to  say:  "  But,  in  the  case  of  a  condition  such  as  that 
before  us,  the  state  has  no  interest  whatever,  apart  from  the 
interest  of  the  parties  themselves.  There  is  no  duty,  either 
perfect  or  imperfect,  on  the  part  of  an  heir  to  contest  his  an- 
cestor's sanity.  It  matters  not  to  the  state  whether  the  land 
is  enjoyed  by  the  heir  or  by  the  devisee;  and  we  conceive, 
therefore,  that  the  law  leaves  parties  to  make  just  what  con- 
tracts and  engagements  they  may  think  expedient  as  to 
raising  or  not  raising  questions  of  law  or  of  fact  among  them- 
selves, the  sole  object  of  which  is  to  give  the  enjoyment  of 
the  property  to  one  claimant  rather  than  to  another."  This 
reasoning  is  applicable  to  the  case  at  bar,  for  it  must  be  ad- 
mitted that  that  which  is  valid  by  way  of  condition,  *•' 
whether  in  a  will  or  deed,  would  also  be  valid  as  a  covenant 
contained  in  a  contract:  See,  also,  as  sustaining  the  decision 
in  Cooke  v.  Turner,  14  Sim.  493,  Bradford  v.  Bradford,  19 
Ohio  St.  546;  2  Am.  Rep.  419;  2  Jarman  on  Wills,  *902;  2 
Redfield  on  Wills,  679. 

We  have  given  to  the  earnest  and  able  argument  of  the 
attorneys  for  the  petitioner  careful  consideration,  and,  while 
we  have  not  noticed  in  detail  all  the  points  urged  by  them  in 
support  of  this  appeal,  the  views  above  set  forth  are  really 
conclusive  of  every  question  discussed  by  them. 

Our  conclusion  upon  the  whole  case  is  that  the  compromise 
agreement  is  valid,  and  that  the  petitioner  is  thereby  estopped 
from  maintaining  this  proceeding;  and  it  follows  therefrom 
that  the  superior  court  did  not  err  in  refusing  petitioner's 
demand  for  a  trial  of  the  issues  relating  to  the  sanity  of  the 
testator  or  her  freedom  from  undue  influence.  If  the  peti- 
tioner was  not  entitled  to  litigate  these  matters  the  orderly 
course  of  procedure  required  that  the  court  should  dismiss 
his  petition,  as  it  did. 
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The  respondents  have  moved  to  dismiss  the  appeal,  but,  in 
view  of  our  conclusion  upon  the  merits,  it  is  not  necessary  to 
discuss  the  grounds  of  such  motion.  We  think  the  motion 
should  be  denied. 

Motion  to  dismiss  appeal  denied,  and  judgment  affirmed. 

Fitzgerald,  J.,  and  McFabland,  J.,  concurred. 
Hearing  in  Bank  denied. 

Hbir's  Release  or  Expectanct— Estoppel. — An  heir  at  law  may  release 
to  his  father,  for  a  sufficient  consideration,  all  the  share  which  he  would 
otherwise  acquire  in  the  latter's  estate  on  his  death;  and  such  release  will 
estop  such  heir  from  claiming  any  interest  in  such  estate  as  one  of  the  heirs 
at  law  of  his  father:  Brands  v.  De  Wilt,  44  N.  J.  Eq.  545;  6  Am.  St.  Ilcp. 
909,  and  note.  A  contract,  however,  to  convey  an  expected  interest  must 
be  free  from  fraud  and  oppressic  u  and  be  made  with  the  ancestor's  knowl- 
edge and  consent  of  the  ancestor,  or  it  will  be  void  as  against  public  policy: 
McClure  v.  liabai,  133  Ind,  507;  36  Am.  St.  Rep.  558. 

CoMPKOMiiiS — UoNTESTiNO  WiLL. — An  agreement  by  beneficiaries  under 
a  will  with  an  heir  at  law,  who  is  cut  ofif  by  the  will,  and  threatens  to  cou> 
test  it  on  the  ground  of  undue  influence,  to  pay  him  monej',  in  consideratioa 
of  his  desisting,  is  valid  if  the  heir  at  law  honestly  thought  he  had  reason- 
able ground  for  Mtting  up  that  claim:  BeUoioa  v.  SowUs,  65  Vt.  391;  45  Am. 
Rep.  621. 


People's  Home  Savings  Bank  v,  Superior  Court. 

[104  California,  649.] 

CoRPOKATiONS — Bt-laws — PROXIES.— If  the  statute  allows  stockholders  of 
a  corporation  to  be  represented  at  all  elections  by  proxies  of  their  owa 
■election,  a  by-law  of  a  banking  corporation,  providing  that  no  proxy 
■hall  be  voted  by  any  one  not  a  stockholder  of  the  corporation,  is  void, 
as  being  an  infringement  upon  the  statute. 

Corporations — Limitation  upon  Bt-laws. — A  by-law  cannot  take  away, 
or  even  abridge,  the  substantial  rights  of  a  stockholder  of  a  corporation. 

Corporations — Statutes— By-laws  Authorizing  a  Mode  of  Voting  bt 
Froxt. — A  statute  authorizing  a  corporation  to  provide  in  its  by-laws 
for  "the  mode  of  voting  by  proxy"  refers  to  the  preliminary  require, 
ments  to  be  followed  in  order  that  the  proxy  may  be  entitled  to  vote, 
and  does  not  authorize  the  curtailing  of  the  right  to  vcte  by  proxy,  but 
only  to  regulate  the  exercise  of  the  right  by  requiring  the  authority  to 
be  in  writing,  properly  witnessed,  acknowledged,  and  filed  with  the 
records,  etc. 

RiGUT  OF  Attorney  to  Substitution.- If  the  attorneys  representing  a 
banking  corporation  are  dismissed  opon  a  change  of  its  officers,  and  a 
new  attorney  appointed,  he  is  entitled  to  be  8ul>stituted  as  attorney  ia 
a  prohibition  proceedmg  by  the  bank  to  prevent  the  appointment  of  ft 
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receiver  in  a  creditor's  suit  against  it.  The  bank  has  a  right  to  dismiss 
■neb  proceeding,  and  the  attorneys  dismissed  cannot  object  that  th& 
new  attorney  was  retained  for  that  purpose,  or  that  be  was  also  attor« 
ney  for  the  receiver. 

Motion  in  the  supreme  court  for  the  substitution  of  attor- 
neys. 

James  Alva  Watt  and  John  H.  Durst,  for  the  motion. 

Delmas  &  Shortridge,  contra, 

®*®  Garoutte.  J.  The  present  proceeding  is  a  motion  for 
a  substitution  of  attorneys  in  the  above-entitled  cause.  Mr. 
James  Alva  Watt,  claiming  authority  to  represent  the  peti- 
tioner, makes  the  motion.  The  solution  of  the  question  here 
presented  is  dependent  upon  the  following  state  of  facts: 

One  E.  H.  Knight,  a  creditor,  commenced  an  action  in  the 
superior  court  of  the  city  arid  county  of  San  Francisco,  De- 
partment No.  4,  against  the  petitioner,  People's  Home  Sav- 
ings Bank  and  its  directors,  for  the  purpose  of  enforcing  his 
demand,  and  asked  that  the  board  of  directors  be  enjoined 
from  the  further  transaction  of  business;  that  they  be  re- 
moved from  office;  that  a  receiver  be  appointed,  and  that  the 
bank  corporation  be  thrown  into  liquidation.  Certain  alle- 
gations ***  of  plaintiff's  coniplaint,  charging  fraud  of  the 
board  of  directors  in  the  administration  of  the  business  of  the 
corporation  and  insolvency  of  the  bank,  form  the  basis  for 
the  relief  prayed  for.  In  tliis  action  John  F.  Sheehan  was 
by  the  court  appointed  receiver  to  take  possession  of  the 
assets  of  the  corporation,  etc.,  and  he  retained  James  Alva 
Watt  as  his  attorney  and  legal  adviser  in  carrying  on  tlie 
business  of  the  receivership.  Thereafter,  the  petitioner  in 
the  above-entitled  cause,  to  wit,  the  People's  Home  Savings 
Bank,  made  an  application  to  this  court  for  a  writ  of  prohibi- 
tion, asking  that  the  proceedings  of  the  superior  court  in  the 
matter  of  the  appointment  of  the  receiver  be  annulled  as 
being  in  excess  of  its  jurisdiction.  This  application  was 
made  to  the  court  by  the  petitioner  tlirough  its  regularly 
appointed  attorneys,  Messrs.  Delmas  and  Shortridge.  Tl)ere- 
after  a  motion  for  a  substitution  of  James  Alva  Watt  as  attor- 
ney for  petitioner  in  the  above-entitled  cause,  to  act  in  the 
place  and  stead  of  Messrs.  Dehnas  and  Shortridge,  was  made. 
This  motion  was  based  upon  a  showing  by  affidavits  to  the 
effect  that,  subsequent  to  the  inception  of  the  prohibition  pro- 
ceeding, the  directorate  of  tlie  petitioner  corporation   had 
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been  changed  at  an  election  held  by  the  stockholders,  and 
that  the  corporation  petitioner,  by  its  new  board  of  directors, 
appointed  said  Watt  attorney  for  the  corporation  in  the 
above-entitled  cause,  and  revoked  the  authority  of  Messrs. 
Del  mas  and  Shortridge  to  act  for  it  in  any  litigation  then 
pending. 

The  legality  of  Watt's  appointment  as  attorney  for  the 
bank  depends  upon  the  validity  of  the  election  of  tlie  board 
of  directors  appointing  him,  and  the  only  serious  question 
presented,  as  to  the  validity  of  such  election,  involves  the 
right  of  a  person  not  a  stockholder  to  participate  in  the  elec- 
tion by  virtue  of  his  position  as  a  proxy  of  a  bona  fide  stock- 
holder, and  to  this  question  we  shall  direct  our  attention. 

While  it  is  provided  by  section  312  of  the  Civil  Code  that 
stockholders  of  corporations  may  be  represented  at  ****  all 
elections  by  proxies,  yet  the  by-laws  of  the  petitioner  bank 
provide  that  no  proxy  shall  be  voted  by  any  one  not  a  stock- 
holder of  the  corporation,  and  it  is  upon  the  validit}'  of  such 
by-law  that  the  merits  of  this  case  hinge.  It  is  suggested  in 
argument  of  counsel  that  all  banking  corporations  have  a 
by-law  of  similar  import;  but,  notwithstanding  this  general 
practice,  we  have  arrived  at  the  conclusion,  after  careful  con- 
sideration, that  the  making  of  such  a  law  is  without  the 
power  of  the  corporation.  Corporations  have  no  power  to 
create  by-laws  that  are  unreasonable  in  their  practical  appli- 
cation, or  that  are  violative  of  the  statute  of  the  state;  and 
we  think  this  by-law  an  infringement  upon  the  statute,  and  a 
most  substantial  limitation  upon  the  rights  of  stockholders 
granted  by  section  312  of  the  Civil  Code.  That  section  is 
broad  in  its  terms,  and  when  it  says  that  a  stockholder  in  a 
corporation  may  appoint  a  proxy — an  attorney  in  fact — to 
represent  hira  at  elections  held  by  the  corporation,  in  the 
absence  of  limitations  in  the  law,  it  must  be  held  that  the 
statute  gives  him  the  right  to  name  an  attorney  in  fact  of  liis 
own  selection.  Any  other  construction  would  entirely  nullify 
all  benefits  intended  to  be  conferred  by  its  provisions.  To 
declare  that  though  the  statute  in  general  terms  gives  all 
Btockliolders  of  corporations  the  right  to  vote  by  proxy,  yet 
the  corporation,  by  its  by-laws,  has  the  power  to  say  who  that 
proxy  shall  be,  is  to  give  the  corporation  full  power  to  throt- 
tle the  statute. 

The  stockholders  of  many  of  our  corporations  are  limited 
in  number,  and   the  case  would    undoubtedly   often  arise 
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where  the  absent  stockholder,  desirous  of  being  represented 
at  an  election,  would  be  unable  to  find  a  friend  among  them 
in  whom  to  trust  his  interests.  The  statute  contemplates  no 
such  conditions,  and  neither  says  nor  intended  to  say  that 
such  a  stockholder  would  be  deprived  of  his  right  to  vote  by 
proxy.  If  you  may  limit  by  by-law  the  right  of  liolding  a 
proxy  to  stockholders,  you  may  limit  it  to  directors,  or  the 
president,  or  the  secretary,  and  thus  the  interests  in  control 
•**  would  have  the  power  to  compel  the  minority  interests, 
if  unable  to  be  present  in  person,  to  be  represented  by  the 
very  interests  to  which  they  are  opposed,  and  to  reinstate  in 
office  the  very  men  whose  election  they  desire  to  defeat.  The 
principle  of  cumulative  voting  has  been  authorized  and  ap- 
proved in  the  interests  of  minority  representation,  yet  this 
by-law  squarely  strikes  at  this  principle  which  has  been  so 
carefully  fostered.  The  substantial  rights  of  a  stockliolder 
under  the  law  cannot  be  taken  from  him,  or  even  abridged 
by  the  by-laws.  The  right  to  vote  by  proxy  is  a  most  sub- 
stantial right,  and  this  by-law  handicaps  this  right  out  of  all 
usefulness. 

While  no  authority  for  or  against  the  principles  we  have 
here  declared  was  cited  by  counsel  upon  the  elaborate  argu- 
ment of  the  case,  we  had  no  doubt  at  the  time  that  they 
rested  upon  solid  grounds,  and,  since  the  submission  of  the 
cause,  our  investigation  has  brought  to  light  a  recent  case 
fully  in  line  with  all  that  we  have  said  upon  the  question. 
The  principle  here  involved  was  the  sole  question  there  in- 
volved, and,  in  an  opinion  covering  the  entire  ground,  the 
court  there  said:  "  It  has  not  restricted  the  right  of  the 
stockholder  to  select  any  person  whom  he  may  consider  to 
be  advisable  for  that  object,  to  vote  under  his  authority  upon 
his  shares  as  a  stockholder.  In  this  respect  the  largest  lib- 
erty has  been  secured  and  provided  for  the  stockholders,  and, 
being  entirely  unrestrained  by  the  legislature,  this  privilege 
was  maintained  by  the  authority  of  the  law.  Without  hav- 
ing so  declared  expressly,  the  clear  implication  of  the  section 
is,  that  it  was  not  intended  to  impose  any  restriction  what- 
ever upon  the  stockholder  as  to  the  person  he  should  be  at 
liberty  to  select  to  act  under  his  proxy,  and,  the  statute  hav- 
ing in  this  manner  created  this  right  in  as  general  a  manner 
as  it  did,  the  trustees  of  the  corporation  were  not  at  liberty 
to  restrict  or  declare  by  their  by-laws  that  it  should  not  be 
BO  used  ":  Matter  oj  Lighthall  Mfg.  Co.,  47  Hun,  258. 
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Section  303  of  the  Civil  Code  provides:  "A  corporation 
•'*  may  by  its  by-laws,  where  no  other  provision  is  espe- 
cially made,  provide  for:  ....  3.  The  mode  of  voting  by 
proxy." 

This  provision  does  not  give  the  corporation  power  to  pass 
the  by-law  here  assailed.  It  refers  to  the  preliminary  re- 
quirements to  be  followed  in  order  that  the  proxy  may  be 
entitled  to  vote,  as  that  the  authorization  must  be  in  writing, 
properly  witnessed,  acknowledged,  filed  with  the  records,  etc. 
In  creating  this  provision  it  was  not  in  the  mind  of  the  legis- 
lature to  curtail  the  right  of  voting  by  proxy,  but  rather  that 
such  right  might  be  exercised  by  stockholders  within  any 
reasonable  restrictions  which  the  corporation  deemed  proper 
^o  incorporate  into  their  by-laws.  The  statute  gives  to  the 
corporation  the  power  to  regulate  the  exercise  of  the  right, 
but  no  power  to  either  qualify  or  limit  the  right,  and  cer- 
tainly no  power  to  so  shackle  the  right  as  to  result  in  its 
nullification. 

As  a  second  ground  of  opposition  to  the  granting  of  the 
motion  for  substitution  it  is  insisted  that  James  Alva  Watt, 
by  reason  of  his  relations  to  the  respondent  as  attorney,  is 
disqualified  to  represent  the  petitioner  in  the  prohibition 
proceeding.  We  attach  but  little  importance  to  this  conten- 
tion, and  do  not  deem  it  necessary  to  enter  into  a  discussion 
of  the  questions,  namely:  1.  Are  the  interests  of  the  receiver 
and  the  bank  antagonistic  ?  or  2.  Is  Watt  attorney  for  the 
respondent  in  the  above-entitled  cause  ?  The  conclusion  we 
have  arrived  at  upon  the  preceding  question  discussed  de- 
clares the  business  relations  theretofore  existing  between  the 
bank  and  its  attorneys,  Messrs.  Del  mas  &  Shortridge,  were 
severed  by  virtue  of  the  action  of  the  newly  and  legally 
elected  board  of  directors,  and  such  being  the  case  the  attor- 
neys opposing  this  motion  stand  before  us  as  strangers  to 
the  proceeding,  having  no  interest  or  standing  in  the  litiga- 
tion; and  we  are  unable  to  see  that  it  is  of  any  concern  to 
them  who  represent  the  various  parties  in  this  proceeding. 
As  to  Mr.  Watt's  conduct  in  the  litigation,  all  that  he  has 
done  has  been  open  ®**  and  upon  the  record.  There  has 
been  no  concealment,  no  imposition  practiced  upon  the  court, 
but,  upon  the  contrary,  all  that  has  been  done  in  the  past, 
and  all  that  he  proposes  to  do  in  the  future,  he  has  done, 
and  proposes  to  do,  under  a  claim  of  right,  supported  by  the 
law.     These  things  being  so,  until  soute  party  to  the  litiga- 
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tion  objects,  v^e  will  not  investigate.  If  all  parties  to  the 
litigation  are  satisfied  we  know  of  no  proper  party  to  object. 
We  might  suggest  in  conclusion  that  Mr.  Watt  states  in 
open  court  that  he  desires  to  be  substituted  as  attorney  for 
the  petitioner  bank  in  order  that  he  may  dismiss  the  prohibi- 
tion proceeding.  The  bank  retains  him  as  its  attorney  to 
dismiss  the  proceeding,  and  there  is  no  reason  why  it  has 
not  the  right  so  to  do.  Such  a  dismissal  in  no  aspect  of  tho 
case  prejudices  the  interests  of  the  respondents,  and  the 
bank,  the  petitioner,  has  the  right  to  dismiss  its  petition  if  it 
deem  such  the  proper  course. 

The  motion  for  a  substitution  as  prayed  for  is  granted. 

McFarland,  J.,  Van  Fleet,  J.,  Harrison,  J.,  and  Beatty, 
C.  J.,  concurred.  

Corporations — Voting  by  Proxy.  —A  by-law  enacted  by  a  private  cor- 
poration, authorizing  the  stockholders  at  their  meetings  to  vote  by  proxy, 
is  valid,  if  the  charter  either  expressly  or  by  legal  implication,  confers  the 
power  to  make  such  a  by-law;  otherwise  it  is  void:  Taylor  v.  Oriswold,  14 
N.  J.  L.  222;  27  Am.  Dec.  33;  Commonweallh  v.  Brimjhurst,  103  Pa.  St 
134;  49  Am.  Rep.  119.  Compare  discussion  of  cases,  iu  monographic  note 
to  Taylor  V.  Oriswold,  27  Am.  Dec.  60-63,  on  voting  by  proxy. 

A  Client  has  a  Right  to  Change  his  Attorney:  See  monographic 
note  to  Board  of  Commrs,  v.  Younger,  87  Am.  Dec.  169;  Walton  v.  Stigg, 
Phill.  (N.  C.)  98;  93  Am.  Dec.  580. 

Discontinuance  of  Action. — A  party  has  a  right,  both  in  legal  and 
equitable  actions,  and  either  before  or  after  issued  joined,  and  without 
leave  of  court,  to  discontinue  his  action  except  as  restricted  by  statute:  See 
note  to  McLeod  v.  Bertschy,  14  Am.  Rep.  755. 

Limitations  on  the  Power  of  Private  Corporations  to  Enact  By- 
laws. — The  subject  of  by-laws  is  discussed  in  the  monographic  note  to 
Sayre  v.  Louisville,  etc.  Assn.,  85  Am.  Dec.  617-622,  ou  what  by-laws  a 
private  corporation  aggregate  may  adopt;  and  questions  as  to  the  validity 
and  effect  of  the  constitution  and  by-laws  of  voluntary  and  charitable  asso- 
ciations are  discussed  in  the  monographic  note  to  Austin  v.  Searing,  69  Am. 
Dec.  671-678.  The  object  of  this  note  is  not  to  show  what  constitutes  a 
valid  by-law,  but  to  show  what  by-laws  a  private  corporation  does  not  have 
power  to  enact.  The  ofiice  of  a  by-law  is  to  regulate  the  conduct  and  de- 
fine the  duties  of  the  members  towards  the  corporation  and  between  them- 
selves. So  far  as  its  provisions  are  in  the  nature  of  a  contract  the  partiea 
thereto  are  the  members  as  between  themselves;  or  the  corporation  upon  the 
one  side  and  its  individual  members  upon  the  other.  The  right  of  any  third 
person,  stranger  to  the  corporation,  to  establish  a  legal  claim  through  such 
a  by-law,  must,  therefore,  necessarily  depend  upon  the  general  principlea 
applicable  to  express  contracts:  Flint  v.  Pierce,  99  Mass.  68;  96  Am.  Dec. 
691;  American  Livestock  Co.  v.  Chicatjo  Livestock  Exchange,  143  111.  210;  36  Am. 
St.  Rep.  385.  The  right  of  a  corporation  to  make  by-laws  is  unquestionable, 
but  they  must  be  conformable  and  subordinate  to  ita  charter.  Tiiey  must  also 
be  reasonable:  St.  Luke's  Church  T.  MalJiews,  4  Desaus.  £q.  578;  6  Am.  Deo, 
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619;  American  LiveMorh  Co.  ▼.  Chicago  Livestock  Exchange,  143  IlL  210;  36  Am. 
St.  Rep.  385.  Unless  a  by-law  is  reasonable  it  is  void,  and  a  court  will  not 
enforce  it;  all  such  by-laws  as  are  vexations,  unequal,  oppressive,  or  manU 
festly  detrimental  to  the  interests  of  the  corporation  are  void:  Cartan  v. 
Father  Matliew  etc.  See,  3  Daly,  20;  People  v.  Medical  Society,  24  Barb.  570; 
People  V.  Fire  Department,  31  Mich.  458;  Palmetto  Lodge  v.  l/ubbell,  2  Strob. 
457;  49  Am.  Dec.  604;  City  of  Chicago  v.  Rumj<ff,^l\\.  90;  92  Am.  Dec.  196. 
The  power  of  a  corporation  to  make  by-laws  is  limited  by  the  nature  of  the 
corporation  and  the  laws  of  tiie  state.  It  can  make  no  rule  contrary  to  law, 
good  morals,  or  public  policy:  Sayre  v.  Louisville  etc.  Assn.,  1  Duvall,  143;  85 
Am.  Dec.  613;  People  v.  Medical  Society,  24  Barb.  570;  American  Livestock  Co. 
V.  Chicago  Livestock  Exchange,  143  IlL  210;  36  Am.  St.  Rep.  385.  The  power 
of  a  corporation  to  pass  by-laws  regulating  stock,  or  restricting  the  manner 
of  voting  it,  must  be  consistent  with  its  charter:  C/uindler  v.  Northern  Cross 
R.  R.  Co.,  18  III.  190.  The  question  as  to  whether  a  by-law  is  reasonable 
is  to  be  decided  by  the  court:  Comivomoealth  v.  Worcester,  3  Pick.  462; 
South  Florida  R.  R.  Co.  v.  Rhodes,  25  Fla.  40;  23  Am.  St.  Rep.  506.  An- 
other important  feature  about  by-laws  is,  that  they  have  no  export  facto 
operation,  but  apply  only  to  future  cases:  Howard  v.  Savannah,  T.  U.  P. 
Charlt.  173;  People  v.  Crockett,  9  Cal.  112.  Expost  faclo  laws  are  no  more 
lawful  for  corporations  than  for  states:  People  v.  Fire  Department,  31  Mich. 
458;  Great  Falls  Ins.  Co.  v.  Harvey,  45  N.  H.  292. 

In  the  absence  of  a  law  or  custom  to  the  contrary,  the  power  to  make 
by-laws  resides  in  the  members  of  the  corporation  at  large:  Martin  v.  Nash' 
ville  Bldg.  Assn.,  2  Coldw.  41S;  Bank  of  Holly  Springs  v.  Pinson,  58  Miss. 
421;  38  Am,  Rep.  3.30;  Morton  Gravel  Rond  Co.  v.  Wysong,  51  Ind.  4;  Slate 
V.  Ctirlis,  9  Nev.  325.  But  tlie  body  at  large  may  delegate  the  power  to  a 
select  body,  which  then  represents  the  whole  community,  and  a  majority  of 
that  body  will  constitute  a  quorum:  Ex  parte  Willcocks,  7  Cow.  402;  17  Am. 
Dec.  525;  CcUiill  v.  KalamaztJo  Mut.  Ins.  Co.,  2  Dong.  124;  43  Am.  Dec.  457. 
The  power  to  enact  by-laws  for  a  corporation  does  not  reside  in  the  board 
of  directors,  but  in  the  aggregate  body  of  the  stockholders.  The  directors 
have  no  power  to  make  by-laws  witliout  special  authority:  State  Savings 
Assn.  V.  Nixon-Jones  etc.  Co.,  25  Mo.  App.  C42;  Carroll  v.  MulUinphy  Sav. 
Bank,  8  Mo.  App.  249;  Morton  Gravel  Road  Co.  v.  Wysoitg,  51  Ind.  4.  If 
the  cliarter  prescribes  any  formality  as  to  the  a<1option  of  by-laws  it  must 
be  observed:  Dunston  v.  Imperial  Gas  Light  Co.,  3  Barn.  &  Adol.  125.  A  by- 
law is  void  if  contrary  to  the  charter  of  the  company:  Martin  v,  Nashville 
Bldg.  Assn.,  2  Coldw.  418;  Kearney  v.  Andrexos,  10  N.  J.  Eq.  70;  Bergman 
V.  St.  Paul  Mut.  etc  Assn.,  29  Minn.  275;  State  v.  Curtis,  9  Nev.  325;  Presby- 
terian MuL  Assn.  Fund  v.  Allen,  106  Ind.  593;  or  contrary  to  a  law  of  the 
state  or  to  the  constitutional  law  of  the  land:  People  v.  Fire  Department, 
13  Mich.  458;  Kennebec  etc.  R.  R.  Co.  v.  Kendall,  31  Me.  470;  Butchers'  Bene- 
ficial Assn.,  35  Pa.  St.  151;  or  in  restraint  of  trade:  Sayre  v.  Louisville 
Union  etc.  Assn.,  1  Duvall,  143;  85  Am.  Dec,  613;  or  which  tends  to  create 
a  monopoly:  City  of  C/iicago  v.  Rumpff,  45  IlL  90;  92  Am.  Dec.  196;  Moore 
v.  Bank  of  Commerce,  52  Mo.  377;  Clark  v.  Le  Creu,  9  Barn.  &  C.  52.  A 
by-law  in  contravention  of  the  common  law  is  generally  held  to  be  void:  Hay 
den  V.  Noyes,  5  Conn.  391;  Kenneljec  etc.  R.  R.  Co.  v.  Kendall,  31  Me.  470. 

Thus,  a  by-law  of  a  town,  prohibiting  all  personx,  except  its  own  inhab- 
itants, from  taking  shellfish  in  a  navigable  river,  within  the  limits  of  such 
town,  l>eiiig  in  contravention  of  a  common  right,  is  void:  Hayden  v,  Noyes, 
6  Couu.  391.     But  iu  Mis;>ouri  it  is  held  that  a  rnle  different  from  the  cum- 
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mon  law,  and  established  by  the  by-law  of  a  corporation,  does  not  render 
such  by-law  invalid:  Goddard  v.  Merchmts'  Exchange,  9  Mo.  App.  290; 
affirmed  in  same  case,  78  Mo.  609.  A  by-law  which  unreasonably  inter- 
feres with  the  free  exercise  of  the  right  to  transfer  stock  is  void  as  being  in 
restraint  of  trade:  Farmers  etc.  Bank  v.  Wasson,  48  Iowa,  336;  30  Am.  Rep. 
398;  Mo^re  v.  Bank  of  Commerce,  52  Mo.  377;  ChoiUenu  Spring  Co.  v.  Harris, 
20  Mo.  382;  Qulner  v.  MarUehead  Social  Ins.  Co.,  10  Mass.  476.  This  is  so 
where  a  by-law  of  a  bank  prohibits  the  alienation  of  stock  therein  or  puts 
restrictions  thereon,  because  the  right  of  alienation  is  an  incident  of  prop- 
erty: Moore  v.  Bank  of  Com.m.erce,  52  Mo.  377.  Wiiile  a  by-law  of  a  corpo- 
ration respecting  the  transfer  of  stock  may  sometimes  be  enforced  as  a 
reasonable  regulation  for  the  protection  of  the  corporation  against  worth- 
less stockholders,  it  cannot,  therefore,  be  made  available  to  defeat  the  rights 
of  third  persons,  as  where  such  a  by-law  provides  that  transfers  of  stock 
shall  not  be  valid  unless  approved  by  the  board  of  directors:  Farmers^  etc. 
Bank  v.  ir«s.«ow,  48  Iowa,  336;  30  Am.  Rep.  398.  The  power  contained  in 
the  charter  of  an  incorporated  company  "to  regulate  the  transfer"  of  stock 
by  by-laws  does  not  include  the  power  to  restrain  transfers  or  prescribe  to 
whom  they  may  be  made.  It  merely  prescribes  the  formalities  to  be  ob- 
served in  making  them.  Such  a  power  will  not  prevent  a  party  from  selling 
this  stock  even  to  an  insolvent  person:  Chouteau  Spring  Co.  v.  Harris,  20  Mo. 
382.  A  by-law  that  no  person  shall  exercise  tlie  art  of  a  painter  within  the 
city  of  London,  not  being  "free  of  the  company  of  painters," is  in  restraint 
of  trade  and  void,  unless  there  is  a  special  custom  to  warrant  it:  Clark  v. 
Le  Creu,  9  Barn.  &  C.  52.  By-laws  of  a  society  forbidding  a  member  to 
work  at  his  trade  at  such  prices  as  he  may  choose  to  accept,  and  compelling 
him  to  join  in  a  "strike"  by  punishing  him  for  refusing  to  do  so,  are  void 
as  against  public  policy:  People  v.  A'ew  York  etc.  Society,  3  Hun,  361.  A 
by-law  that  will  disturb  a  vested  right  of  any  shareholder  in  a  corporation 
is  clearly  unauthorized  and  void:  Gray  v.  Portland  Bank,  3  Mass.  364;  3 
Am.  Dec.  15u;  Peojile  v.  Crockett,  9  Cal.  113;  People  v.  Fire  Department,  31 
Mich.  458.  When  neitheV  the  charter  of  a  corporation,  nor  any  general 
statute,  imposes  on  the  individual  members  a  liability  to  pay  its  debts,  such 
liability  cannot  be  created  by  any  by-law  or  vote  of  the  corporation:  Trns- 
tees  V.  Flint,  13  Met.  539;  Kennebec  etc.  R.  R.  Co.  v.  Kendall,  31  Me.  470; 
or,  expressed  somewhat  differently,  a  corporation  cannot  by  a  mere  by-law, 
in  the  absence  of  a  statute  upon  the  subject,  bind  stockholders  not  assent, 
ing  thereto  for  the  payment  of  debts  of  the  corporation:  Flint  v.  Pierce,  99 
Mass.  68;  98  Am.  Dec.  691;  and  monographic  note  to  Freeland  V.  McCul- 
lough,  43  Am.  Dec.  694.  A  mutual  benefit  society  cannot  entirely  take 
away  the  right  to  invoke  the  aid  of  the  courts  in  enforcing  claims  existing 
in  favor  of  its  members  upon  contracts.  A  member  is  not  concluded,  by  an 
adverse  decision  on  his  claim  by  the  highest  power  in  the  society,  from  re- 
sorting to  a  court  of  law;  and  the  society  cannot,  by  provisions  in  its  con- 
stitution, by-laws,  or  relief  fund  laws,  deprive  him  of  this  right:  Bauer  v. 
Samson  Lodge,  K.  P.,  102  Ind.  262;  Supreme  Council  C.  F.  v.  Gurrigus, 
104  Ind.  133;  54  Am.  Rep.  298.  In  the  next  case  to  the  last  one  cited  it  is 
held  that  a  custom  that  a  party  shall  not  sue  in  a  court  of  justice  for  money 
due  him  on  a  contract  is  not  valid.  So,  if  the  statute  gives  the  stockhold. 
ers  of  a  corporation  the  power  to  elect  its  directors,  the  corporation  cannot, 
by  its  by-laws,  either  give  or  take  it  away:  Brewster  v.  Hartley,  37  Cal.  15, 
24;  99  Am.  Dec.  237.     The  principle  of  such  cases  is  that  the  powers  of  a 
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eorporation  being  derived  from  the  law,  no  by-law  can  abriilge  or  enlarge 
those  powers:  Brewster  v.  Hartley,  37  Cal.  15;  99  Am.  Dec.  237. 

A  by-law  of  an  insarance  company,  providing  that  any  suit  on  a  policy- 
should  be  brought  in  a  certain  county,  is  not  binding  on  the  assured:  Nut» 
T.  Hamilton  MuL  Ina.  Co.,  6  Gray,  174.  It  is  otliei  wise  as  to  a  by-law  limit- 
ing the  time  within  which  suit  must  be  brought:  Amcshury  v.  Bowditch  Mut, 
Fire  Ina.  Co.,  6  Gray,  596;  Wilson  v.  JStna  Ins.  Co.,  2/  Vt  99;  Cray  v. 
Hartford  Fire  Ina.  Co.,  1  Blatchf.  280.  A  by-law  of  a  secret  order  or  asso- 
ciation which  insures  the  lives  of  its  members,  making  initiation  necessary 
to  membership  and  the  enjoyments  of  the  benefit  attaching  thereto,  is  rea- 
■onable,  and  calculated  to  promote  the  objects  and  welfare  of  the  order  or 
association,  and  is  not  void  as  being  unreasonable,  or  opposed  to  law  or 
public  policy:  Matkin  v.  Supreme  Lodge  K.  cf  H.^  82  Tex.  301;  27  Am.  St. 
Rep.  8s6. 

So  with  a  by-law  prohibiting  the  publication  of  the  regular  news  dis- 
patches of  any  other  news  association  covering  like  territory,  and  organ- 
ized for  a  like  purpose:  Matthewa  v.  Associated  Press,  136  N.  Y.  333;  32 
Am.  St.  Rep.  741.  A  by-law  of  a  building  association,  providing  that  every 
stockholder  delinquent  in  the  payment  of  his  monthly  dues  and  interest 
"shall  forfeit  and  pay  the  additional  sum  of  ten  cents  monthly  on  each 
and  every  dollar  due  by  him,"  is,  in  the  absence  of  any  special  statutory 
authority  in  the  association  to  impose  fines,  oppressive,  extortionate,  and 
nnreasonable,  and  therefore  void:  Lynn  v.  Freemanshurg  etc  Assn.,  117  Pa. 
8t.  1;  2  Am.  St.  Rep.  639.  So  with  a  by-law  providing  for  a  forfeiture  of 
benefits,  in  a  mutual  benevolent  society,  for  a  period  of  three  months  from 
anil  after  the  liquidation  of  any  arrears  of  dues  by  a  member:  Carlan  ▼. 
Father  Malhew  etc.  Sac,  3  Daly,  20.  A  by-law  by  the  directors  excluding 
one  of  them  from  examining  the  corporate  books  is  void:  People  v.  Throop, 
12  Wend.  1S3;  so  with  a  by-law  restricting  the  right  of  members  of  a  church 
to  vote  as  authorized  by  statute:  People  ▼.  Phillips,  1  Denio,  388;  or  a 
by-law  imposing  penalties  for  past  acts:  People  v.  Fire  DepaHment,  31 
Mich.  453.  A  by-law  that  transfers  of  stock  are  subject  to  the  approval  of 
the  directors:  Farmers^  etc  Bank  v.  Wasson,  48  Iowa,  336;  30  Am.  Rep. 
398;  or  the  approval  of  the  president  is  void:  Sargent  v.  FrankUn  In-t.  Co., 
8  Pick.  90;  19  Am.  Dec.  306.  So  with  a  by-law  authorizing  the  corpora- 
tion to  sue  a  subscriber  for  the  difference  between  the  subscription  and  the 
price  for  which  the  stock  sold  on  forfeiture:  Jay  Bridge  Co.  r.  Woodman^ 
31  Me.  573;  Kennfbec  B.  R.  Co.  v.  Kendall,  31  Me.  470.  A  by-law  com- 
pelling  members  of  an  exchange  to  submit  their  controversies  to  arbitration 
on  pain  of  expulsion  or  suspension  is  void:  State  v.  Merchants'  Exchange,  2 
Mo.  App.  96.  So  with  a  by-law  enlarging  the  liability  of  stockholders  for 
debts  of  the  corporation:  Trustees  etc.  v.  Flint,  13  Met.  539;  or  one  com- 
pelling stockholders  to  retire  a  part  of  their  stock:  Bergman  v.  St.  Paul  etc 
Assn.,  29  Minn.  275;  or  one  prohibiting  the  use  of  the  company's  canal  oa 
Sundays:  Colder  eic.  Nav.  Co.  v.  Pilling,  14  Mees.  &  W.  76;  or  one  restrict- 
ing the  members  as  to  their  fishing  business:  Adley  v.  Whitstahle  Co.,  17  Ves. 
315;  19  Ves.  304.  A  by-law  of  a  bank  that  mistakes  in  pass-books  must 
bo  corrected  at  once  does  not  bind  a  depositor:  MecJianica'  etc  Bank  v. 
Smith,  19  Johns.  115;  and  a  by-law  which  limits  or  regulates  the  corporate 
powers  which  the  charter  confers  on  the  directors  may  be  disregarded  by 
them:  Union  etc  Ins.  Co.  v.  Keyser,  32  N.  H.  313;  64  Am.  Dec.  375.  A 
by-law  restricting  the  number  of  apprentices  which  members  may  have  i» 
void:  Rex  v.  Cocpers'  Co.,  7  Term  Rep.  643;  Rex  v.   Tappenden,  3  East, 
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186.  So  with  one  restricting  the  transfer  of  seats  in  an  exchange:  Rilter' 
land  V.  BaggeU,  10  Jonea  &  S.  556;  or  one  which  prohibits  members  from 
working  with  persona  who  are  not  members:  Thomas  v.  Mutual  etc.  Union, 
49  Hun,  171. 

The  authority  to  forfeit  shares  for  nonpayment  of  the  subscription  cannot 
be  created  by  a  by-law:  In  re  Long  Inland  R.  R.  Co.,  19  Wend.  37;  32 
Am.  Dec.  429;  Budd  v.  Multnomah  St.  By.  Co.,  15  Or.  413;  3  Am.  St. 
Rep.  169;  Kennebec  etc.  R.  R.  Co.  v.  Kendall,  31  Me.  470;  Rosenhack  v.  Salt 
Springs  Nat.  Bank,  53  Biirb.  495,  506;  Kirk  v.  Norvill,  1  Term  Rep.  118. 
Such  a"  forfeiture  wouUl  be  wholly  void,  and  transfers  based  thereon  would 
confer  no  rights  upon  the  transferee:  In  re  Long  Island  R.  R.  Co.,  19 
Wend.  37;  32  Am.  Dec.  429.  But  if  such  a  power  is  conferred  by  a  by- 
law adopted  at  a  meeting  of  the  stockholders,  a  stockholder  whose  stock 
has  been  declared  forfeited  under  the  by-law,  and  who  is  shown  to  have 
assented  to  the  by-law,  will  not  be  heard  to  question  the  validity  of  the 
forfeiture,  as  he  is  estopped:  Lesseps  v.  Architects'  Co.,  4  La.  Ann.  316. 

The  question  whether  a  corporation  may,  by  a  by-law,  create  a  lien  in 
its  own  favor  upon  the  shares  of  its  stockholders  for  debts  due  by  them  to 
the  corporation  is  not  settled.  There  are  cases  sustaining  the  validity  of 
such  a  by-law:  People  v,  Crockett,  9  Cal.  112;  Mechanics'  Bank  v.  Me?-' 
chants'  Bank,  45  Mo.  513;  100  Am.  Dec.  3S8;  Spurlockv.  Pacific  R.  R.,  61 
Mo.  319;  Bauk  of  Holly  Sprii^j.i  v.  Pinson,  58  Miss.  421;  38  Am.  Rep.  330; 
Pendenja.st  v.  Bank  of  Stockton,  2  Saw.  108. 

But  it  seems  to  be  clear  tlmt  a  by-law  of  the  usual  purport,  forbidding  a 
transfer  by  a  stockholder  in  debt  to  the  corporation,  and  making  all  indebt- 
edness a  lien  on  the  debtor's  stock  until  paid,  cannot  afifect  subsequent  pur- 
chasers for  value  without  notice:  Farmers'  etc.  Bank  v.  Was^ion,  48  Iowa, 
336;  30  Am.  Rep.  398;  Bank  of  Holly  Springs  y.  Pinson,  58  Miss.  421;  38  Am. 
Rep.  330;  Anrilo-Californian  Bank  v.  Grangers'  Bank,  63  Cal.  359;  Carroll 
V.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249;  Driscoll  v.  West  Bradley  etc.  Mfg. 
Co.,  59  N.  Y.  96;  Pilot  v.  Johnson,  33  La.  Ann.  1286;  Bank  v.  Lanier,  il 
Wall.  369;  Bank  of  Atchison  County  \.  Durfee,  118  Mo.  431;  40  Am.  St. 
Rep.  396,  and  note  405. 

And  this  is  upon  the  principle  that  restrictions  upon  the  transfers  of 
stock  must  have  their  source  in  legislative  enactment;  that  the  corpora- 
tion itself  cannot  create  these  impediments  by  mere  by-laws;  and  that  the 
power  of  corporations  to  make  by-laws  for  the  transfer  of  their  stock  does 
not  include  the  power  to  create  liens  thereon  afifecting  purchasers  for  value 
without  notice:  Carroll  \.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249;  Anglo- 
Californian  Bank  v.  Grangers'  Bank,  63  CaL  359;  Conklin  v.  Secoiid  Nat. 
Bank,  45  N.  Y.  655. 

With  respect  to  national  banks,  it  has  been  held  that  a  power  to  regulate 
the  transfer  of  stock,  or  manner  of  transferring  stock,  is  sufficient  to  au- 
thorize a  valid  by-law  prohibiting  the  transfer  of  stock  until  all  debts  due 
from  the  stockholder  to  the  bank  are  paid,  and  creating  a  lien  on  the  stock 
for  such  indebtedness:  Loctwood  v.  Mechanics'  Nat.  Bank,  9  R.  I.  308;  II 
Am.  Rep.  2."i:i;  Knig/d  v.  Old  Nat.  Bank,  3  Ciiff.  429;  Young  v.  Vough,  23 
N.  J.  Eq.  32');  but  it  is  now  settled  that  a  by-law  giving  it  a  lien  on  the 
«tock  of  its  debtors  is  not  "a regulation  of  the  business  of  the  bank,  or  a 
regulation  for  the  conduct  of  its  affairs,"  within  the  meaning  of  the  National 
Banking  Act  of  1864;  and  tliat  the  bank  has  no  power  to  make  such  a  by- 
law, and  cannot,  therefore,  acquire  Buch  a  lien:  Bullard  v.  Bank,  18  Wall, 
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689;  Bank  ▼.  Lanier^  1 1  Wall.  369;  Corllin  v.  Second  Nat.  Bant,  45  N.  Y. 
655. 

DivlsibiUty — Alteration,  Amendment,  or  Repeal. — A  by-law  may  be  good  in 
part  and  roid  for  the  rest:  Bojert  v.  Jones,  1  Weud.  237;  19  Am.  Dec.  493; 
but  where  part  of  a  by  .law  is  void  aud  the  whole  forms  an  entirety,  so  tliat 
the  {lart  which  is  roid  influences  the  whole,  the  entire  by-law  is  void:  SOtle 
T.  Curtis,  9Nev.  325.  If,  however,  the  by-law  is  divisible,  the  invalidity  of 
part  does  not  invalidate  the  remaining  part:  Amesbmy  v.  Bowditch  MtU.  Fire 
Int.  Co.t  6  Gray,  59o;  Shelton  r.  Mayor,  30  Ala.  640;  6S  Am.  Dec.  143.  Al- 
though the  power  is  reserved  to  a  corporation  by  its  charter  to  alter,  amend, 
or  repeal  its  by-laws,  it  cannot  repeal  a  by-law  so  as  to  impair  rights  which 
have  beea  given,  and  become  vested  by  virtue  of  the  by-law:  Kent  v.  Qicirk- 
silver  Min.  Co.,  78  N.  Y.  159,  182;  affirming  same  case,  12  Hun,  53.  It  is 
true  that  there  are  no  particular  rules  in  regard  to  the  method  of  enacting, 
amending,  or  repealing  by-laws  ;  that  they  ueed  not  be  written:  Union 
Bunk  y.  Ridgely,  1  Har.  &  G.  324,  413;  Bank  of  Holly  Springs  ▼.  Pinson,  58 
Miss,  421 ;  38  Am.  Rep.  330;  and  may  be  mo:lified  by  usage:  Henry  v.  Jack' 
son,  37  Vt,  431;  that  the  power  to  make  by-laws  implies  power  to  repeal 
them:  King  v.  AshioeU,  12  East,  22;  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y. 
159,  182;  atfiruiiug  same  case,  12  Uuu.  53;  aud  that  a  by-law  may  be  re- 
pealed by  a  resolutioa  inconsistent  with  it:  lioyal  Bunk  case,  L.  K.  4  Cii. 
252;  but  as  the  power  of  a  corporation  to  make  a  b3'-law  is  limited  to  such 
as  are  not  inconsistent  with  the  constitution  and  the  law,  so  must  the  power 
to  alter  have  the  same  limit.  No  alteration  can,  therefore,  be  made  which 
will  infringe  a  right  already  given  aud  secured  by  the  contract  oi  the  cor- 
poiatioa.  An  alteration  of  a  by-law  is  &piotunlo  repeal.  It  id  but  the 
uiaking  of  another  upon  the  same  matter.  If  tiie  first  must  be  reasonable 
and  in  accord  with  principles  of  law,  so  must  that  which  alters  it.  If, 
then,  the  power  is  reserved  to  alter,  amend,  or  repeal,  and  that  reservation 
enters  into  a  contract,  the  power  reserved  is  to  pass  reasonable  by-law«, 
agreeable  to  law.  But  a  by-law  which  disturbs  vested  rights  is  not  such  a 
law,  although  it  may  be  regularly  passed  by  a  majority  of  the  stockholders: 
KtU  T.  Qni'ksilver  Min.  Co.,  78  N.  Y.  159,  182;  affirming  same  case,  12 
Hun.  53.  Mutual  benefit  societies  have  the  right  to  alter,  amend,  or  re- 
peal their  laws,  or  to  enact  others  consistent  with  the  purpose  fur  uhich 
they  are  organized,  but  they  cannot  so  exercise  this  rigiit  as  to  operate  as  a 
repudiation  of  their  obligations,  or  to  work  a  forfeiture  of  rights  previously 
vested  in  their  mesiibers:  Wist  v.  Grand  Lodge  A.  O.  V.  W.,  22  Or.  271;  29 
Am.  St.  Rep.  603;  Supreme  Lodge  K.  P.  v.  Knight,  117  lud,  489.  If  articles 
of  associatiou  of  a  company  prohibit  the  anion  or  consolidation  of  the  com* 
pany  with  any  other,  without  the  consent  of  a  majority  of  the  stockholders, 
but  also  authorize  ameudmenta  of  the  articles  by  a  concurrent  vote  of  two* 
thirds  of  the  executive  committee,  and  a  majority  of  the  trustees,  the  au« 
thority  to  amend  must  be  held  not  to  take  away  from  the  stockholders  the 
power  to  prohibit  the  merger  of  the  company  with  any  other  company — a 
power  expressly  reserved  and  intended  for  their  own  protection.  In  such 
a  case,  a  merger  of  the  company  in  another,  without  the  conseut  of  the  stock« 
holders,  is,  as  to  those  who  do  not  agree,  utterly  beyond  the  powers  of  th» 
executive  committee  and  directors:  Blaich/ord  y.  Boss,  54  Barb.  42;  6  Abb. 
Pr.,  N.  S.,  434;  37  How.  Pr.  110.  But  an  amendment  of  a  by-law  which 
merely  changes  the  number  necessary  to  constitute  a  quorum  ot  a  board  of 
directors  does  not  alter  another  by-law  which  requires  a  vote  of  two  thirds 
of  the  directors  to  suspend  or  remove  an  officer  of  the  company:  Stockton  v. 
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Harmon,  32  Fla.  312.  If  a  member  of  a  benefit  association  is  entitled  to, 
and  has  been  paid,  weekly  benefits  at  a  rate  fixed  by  its  charter,  it  cannot, 
by  subsequent  amendment  to  its  by-laws,  reduce  the  amount  of  benefits  to 
which  he  ia  entitled  under  such  charter:  Becker  v.  Berlin  Beneficial  Socieiyf 
144  Pa.  St.  232;  27  Am.  St.  Rep.  624. 

The  conclusion  from  the  cases  is  that  a  by-law  of  a  corporation  must  be 
reasonable  and  consistent  with  law,  or  it  is  void;  that  the  question  of  rea- 
sonableness is  one  for  the  court,  and  not  for  the  jury;  that  the  courts  will, 
when  called  upon,  relieve  a  member  of  the  corporation  from  the  operation 
of  all  unreasonable  by-laws;  that  by-laws  are  not  binding  on  third  persons 
dealing  with  the  corporation,  and  who  have  no  notice,  but  operate  simply 
as  a  rule  for  the  orderly  transaction  of  business  within  the  corporate  body; 
that  by-laws  do  not  operate  ex  post  facto,  but  infuturo;  and  that  these  prin* 
ciplea  apply  to  municipal  corporations  as  well  as  to  private  corporations. 


Chapman  v.  State. 

[104  California,  690.] 

Liability  op  State  fob  Negligent  Acts  of  its  Officers. — In  the  absence 
of  a  statute  voluntarily  assuming  such  liability  the  state  is  not  liable 
in  damages  for  the  negligent  acts  of  its  officers  while  engaged  in  dis- 
charging ordinary  official  duties  pertaining  to  the  administration  of  the 
government  of  the  state. 

CONSTITDTIONAL    LaW — GiFTS,     PROHIBITION    OF— PREVENTS    LEGISLATURE 

From  Creating  Liability  for  Negligence, — Under  a  constitu- 
tional provision  forbidding  the  legislature  from  making  any  gift  of 
public  money,  it  has  no  power  to  create  a  liability  against  the  state  for 
any  past  act  of  negligence  on  the  part  of  its  officers. 

Liability  of  State  for  Breach  of  Contract — Negligence  of  Harbob 
Commissioners  in  Failing  to  Keep  Wharf  in  Repair.— If  a  lot  of 
coal  is  received  at  a  public  wharf,  under  the  jurisdiction  of  the  state 
harbor  commissioners,  in  consideration  of  wharfage  and  dockage  paid 
to  them,  and  to  be  delivered  on  such  wharf  for  removal  therefrom,  but 
the  coal  is  lost  by  the  breaking  away  of  the  wharf,  througi\  the  neglect 
of  such  officers  to  keep  it  in  repair,  there  is  a  breach  of  contract  on  the 
part  of  the  state,  and  it  is  liable  in  an  action  for  damages  for  loss  of  the 
coal,  though  it  may  not  be  liable  for  the  mere  negligence  of  the  harbor 
commissioners. 

Contracts  of  State — Rules  Applicable  to. — The  state  in  all  of  its  con- 
tracts and  dealings  with  individuals  is  governed  by  the  same  rules  ap- 
plicable in  determining  the  rights  of  private  citizens  contracting  and 
dealing  with  each  other. 

Wharfingers  —  Duty  and  Liability — Negligence. — A  wharfinger  is 
bound  to  return  or  deliver  the  goods  according  to  his  contract,  which 
impliedly  binds  him  to  exercise  ordinary  care  for  their  preservation  and 
safety.  He  is  liable  for  breach  of  his  contract,  in  case  of  their  loss  by 
reason  of  an  unsafe  condition  of  the  wharf,  which  could  have  been  as- 
certained and  remedied  by  the  use  of  ordinary  care. 

Liability  of  Wharfinger  for  Loss — How  Enforced — Assumpsit. — At 
oommou  law  the  liability  of  »  wharfinger  for  breach  of  contract  by  neg- 
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ligence  causing  the  loss  of  the  goods  intrusted  to  him  was  enforceable 
by  an  action  of  assumpsit.  Under  our  practice  the  owner  or  consignee 
may  sue  upon  the  contract  for  the  damages  sustained  by  such  negli* 
gence. 

COHSTITUTIONAL  LaW— RiGHT  TO  SUB  StATE  UpON  CONTRACT— NkW  REM- 
EDY FOR  Previous  Liability.— If  goods  delivered  at  a  puMic  wharf 
nnder  the  jurisdiction  of  the  harbor  commissioners  are  lost,  the  state  is 
liable,  and,  though  the  only  existing  remedy  is  to  present  a  claim  to 
the  state  board  of  examiners  for  allowance,  or  to  appeal  to  the  legisla- 
ture for  an  appropriation  to  pay  the  same,  it  is  not  unconstitutional  for 
the  legislature  to  afterward  give  the  right  to  sue  the  state  upon  its 
contract,  as  it  does  not  thereby  create  any  liability  or  cause  of  action 
against  the  state  where  none  existed  before. 

Claim  Against  State — Acriox  of  Board  of  Examiners  in  Rfjectino  not 
Conclusive. — The  action  of  the  board  of  examiners  in  rejecting  a  claim 
for  breach  of  contract  on  the  part  of  the  state  is  qo  bar  to  an  action 
allowed  by  law  upon  the  rejected  claim. 

The  (jkneral  Language  of  the  Opinion  in  a  Case  must  be  Construed 
with  reference  to  the  particular  facta  then  before  the  court. 

Dodge  &  Fry^  for  the  appellant 

Attorney  General  William  H.  H.  Hart,  and  Deputy  Attorney 
General  Oregon  Sanders^  for  the  respondent. 

***  De  Haven,  J.  Action  for  damages  brought  by  the 
plaintiff  as  assignee  of  tlie  firm  of  "John  Rosenfeld's  Sons." 
In  the  superior  court  a  denjurrer  to  tiie  complaint  was  sus- 
tained, and  judgment  thereupon  rendered  ***  in  favor  of  the 
defendant.  The  complaint,  omitting  merely  formal  and  im- 
material averments,  may,  as  against  a  general  demurrer,  be 
construed  as  alleging,  in  substance,  that  on  August  10,  1891^ 
the  defendant,  in  consideration  of  wharfage  and  dockage 
charges,  paid  to  its  officers,  the  state  board  of  harbor  com- 
missioners, received  upon  one  of  its  public  whnrves,  situate 
in  the  city  of  San  Francisco,  and  under  the  jurisdiction  and 
control  of  the  state  board  of  harbor  commissioners,  about  one 
hundred  and  thirty  tons  of  coal  belonging  to  the  assignors  of 
plaintiff,  and  to  be  removed  by  them  from  such  wharf;  and 
that  on  said  day  a  large  portion  of  the  wharf  on  which  this 
coal  was  placed  broke  and  gave  way  "by  reason  of  the  neg- 
ligence, omission,  and  carelessneFS  of  defendant,  its  officers, 
and  agents,  ....  in  friiling  and  neglecting  to  keep  sjiid 
wharf  in  good  and  sound  condition  and  repair";  and  all  the 
coal  of  plaintiff's  assignors  then  on  the  wharf  was  sunk  in 
the  bay  of  San  Francisco,  and  became  a  total  loss,  to  their 
damage  in  the  sum  of  twelve  hundred  and  sixty-six  dollara 
and  forty-seven  cents,  the  alleged  value  of  said  coal. 
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The  complaint  further  alleges  that  a  claim  for  the  dam- 
ages so  sustained  was  duly  presented  to  the  state  board  of 
examiners  for  allowance,  and  the  same  was  by  said  board 
rejected  on  September  13,  1893.  The  prayer  of  the  com- 
plaint is  for  a  judgment  against  defendant  for  the  sum  of 
twelve  hundred  and  sixty-six  dollars  and  forty-seven  cents, 
and  interest  thereon  from  August  10,  1891.  The  demurrer 
was  upon  the  general  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  And 
also  set  forth,  as  a  special  ground,  that  "  the  said  com- 
plaint shows  upon  its  face  that  the  claim  against  the  state, 
which  is  the  subject  matter  of  the  action  of  plaintiff,  was  duly 
and  legally  presented  to  the  state  board  of  examiners  of  this 
state  prior  to  the  commencement  of  this  action  for  allowance, 
and  was  by  said  board  rejected  and  disallowed,  and  the 
***'  said  action  of  said  board  in  the  premises  has  never  been 
reversed,  but  remains  in  full  force  and  effect." 

1.  It  is  claimed  by  the  plaintiflf  that  he  is  entitled  to  main- 
tain this  action  under  the  permission  and  authority  given  by 
the  act  authorizing  suits  against  the  state,  approved  February 
28,  1893  (Stats.  1893,  p.  67).  The  first  section  of  this  act 
provides  as  follows:  "All  persons  who  have,  or  shall  hereafter 
have,  claims  on  contract  or  for  negligence  against  the  state, 
not  allowed  by  the  state  board  of  examiners,  are  hereby 
authorized,  on  the  terms  and  conditions  herein  contained,  to 
bring  suit  thereon  against  the  state  in  any  of  the  courts  of 
this  state  of  competent  jurisdiction,  and  prosecute  the  same 
to  final  judgment." 

The  cause  of  action  set  forth  in  the  complaint  arose  prior 
to  the  passage  of  the  act  just  referred  to,  and  it  is  argued  by 
the  attorney  general  that  at  the  time  when  the  coal  belong- 
ing to  the  assignors  of  the  plaintiff  was  lost,  the  state  was 
not  liable  for  the  damage  occasioned  by  said  loss,  and  grow- 
ing out  of  the  alleged  negligence  of  its  officers  in  charge  of 
the  wharf  mentioned  in  the  complaint;  and  that  the  act 
should  not  be  construed  as  intended  to  create  any  liability 
against  the  state  for  such  past  negligence.  It  is  well  settled 
that,  in  the  absence  of  a  statute  voluntarily  assuming  such 
liability,  the  state  is  not  liable  in  damages^for  the  negligent 
acts  of  its  officers  while  engaged  in  discharging  ordinary 
official  duties  pertaining  to  the  administration  of  the  govern- 
ment of  the  state:  Bourn  v.  Hart,  93  Cal.  321;  27  Am.  St 
Rep.  203;  Story  on  Agency,  sec.  319. 
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It  is  also  true  that  under  section  31  of  article  4  of  the 
constitution  of  this  state,  which  forbids  the  legislature  from 
making  any  gift  of  public  money  or  other  thing  of  value  to 
any  person,  the  legislature  has  no  power  to  create  a  liability 
against  the  state  for  any  such  past  act  of  negligence  upon  the 
part  of  its  officers. 

If,  therefore,  the  present  action,  based  as  it  is  upon  a  loss 
accruing  before  the  enactment  of  the  statute  of  February  28, 
1893,  authorizing  suits  against  the  state,  is  to  ®®*  be  regarded 
as  one  for  the  recovery  of  damages  arising  out  of  the  negli- 
gence of  the  officers  of  the  state  in  the  discharge  of  a  strictly 
governmental  duty,  it  cannot  be  sustained;  but  we  are  clearly 
of  the  opinion  that  the  cause  of  action  alleged  in  the  com- 
plaint is  not  of  this  character.  It  is  not  founded  upon  negli- 
gence constituting  a  tort,  pure  and  simple  and  unrelated  to 
any  contract,  but  is  substantially  an  action  for  damages  oa 
account  of  the  alleged  breach  of  a  contract. 

The  facts  stated  in  the  complaint  show  that  the  defendant, 
in  consideration  of  wharfage  paid  to  it,  received  upon  one  of 
its  public  wharves  the  coal  belonging  to  plaintiff's  assignors,, 
and  to  be  delivered  to  them  on  such  wharf  for  removal  there- 
from. A  wharfinger  is  one  who  for  hire  receives  merchandise- 
on  his  wharf,  either  for  the  purpose  of  forwarding  or  for 
delivery  to  the  consignee  on  such  wharf,  and  the  matters; 
alleged  in  the  complaint  show  a  contract  of  the  latter  charac- 
ter, and  the  state  is  bound  thereby  to  the  same  extent  as  a 
private  person  engaged  in  conducting  the  business  of  a 
wharfinger  would  be  under  a  similar  contract.  The  principle 
that  a  state  is  bound  by  the  same  rules  as  an  individual  in 
measuring  its  liability  on  a  contract  is  well  expressed  by 
Allen,  J.,  in  his  concurring  opinion  in  the  case  of  People  v. 
Stephens,  71  N.  Y.  549,  in  which  he  said:  "The  state  in  all 
its  contracts  and  dealings  with  individuals  must  be  adjudged 
and  abide  by  the  rules  which  govern  in  determining  the  rights 
of  private  citizens  contracting  and  dealing  with  each  other. 
There  is  not  one  law  for  the  sovereign,  and  another  for  the 
subject.  But  when  the  sovereign  engages  in  business  and 
the  conduct  of  business  enterprises  and  contracts  with  indi- 
viduals, whenever  the  contract  in  any  form  comes  before  the 
courts  the  rights  and  obligations  of  the  contracting  parties 
must  be  adjusted  upon  the  same  principle  as  if  both  contract- 
ing parties  were  private  persons.  Both  stand  upon  equality 
before  the  law,  and  the  sovereign  is  merged  in  the  dealer, 
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contractor,  and  suitor":  **'  See,  also,  Carr  v.  State,  127  Ind, 
204;  22  Am.  St.  Rep.  624. 

What,  then,  was  the  nature  and  extent  of  the  obligation 
assumed  by  the  state  when,  in  consideration  of  the  wharfage 
paid  by  them,  it  received  the  coal  of  plaintiff's  assignors  upon 
its  wharf  ? 

"The  wharfinger  is  bound  to  return  or  deliver  the  goods 
according  to  his  contract":  Edwards  on  Bailments,  3d  ed., 
€ec.  362.  A  wharfinger  is  impliedly  bound  by  his  contract 
as  such  to  exercise  ordinary  care  for  the  preservation  and 
safety  of  property  intrusted  to  him  (Edwards  on  Bailments, 
Sd  ed.,  sec.  359),  and  this  imposes  upon  him  the  duty  to  exer- 
cise ordinary  care  to  ascertain  the  condition  of  his  wharf, 
that  he  may  know  whether  it  is  reasonably  safe  for  the  pur- 
poses for  which  he  hires  it;  and,  if  merchandise  is  received 
by  him  upon  a  wharf  which  is  unsafe,  and  is  thereby  lost,  so 
that  he  cannot  deliver  it  according  to  his  contract,  the  whar- 
finger is  liable  therefor  if  ordinary  care  would  have  enabled 
bim  to  know  the  condition  of  his  wharf;  and  such  negligence 
on  his  part  will  be  treated  as  a  failure  to  exercise  ordinary 
care  for  the  safety  of  the  property  intrusted  to  him.  Tliis 
negligence,  however,  and  the  consequent  loss  of  the  goods 
intrusted  to  him,  would  be  a  breach  of  the  terms  of  his  con- 
tract, and  his  liability  therefor  could  have  been  enforced  at 
common  law  by  an  action  of  assumpsit:  1  Chitty  on  Plead- 
ing, *114;  Baker  v.  Liscoe,  7  Term  Rep.  171;  and  under  our 
practice  the  owner  or  consignee  may  sue  upon  the  contract 
for  the  damages  sustained  by  reason  of  such  negligence. 
"  The  wharfinger's  responsibility  begins  as  soon  as  he  acquires 
the  custody  of  the  goods,  and  ends  when  he  has  fulfilled  his 
express  or  implied  contract  with  respect  to  both":  Edwards 
on  Bailments,  sec.  357. 

And  the  supreme  court  of  Washington  in  the  case  of  Oregon 
Improvement  Co.  v.  Seattle  Gaslight  Co.,  4  Wash.  634,  in  pass- 
ing upon  the  question  of  the  liability  of  a  wharfinger  upon 
his  contract  as  such,  by  reason  of  his  wharf  giving  way  and 
precipitating  into  the  waters  ®^®  beneath,  a  quantity  of  shale 
which  had  been  received  thereon,  said:  "This  was  a  contract 
of  bailment.  The  contract  was  proven,  the  loss  was  proven, 
and  the  negligence  of  respondent  was  proven,  and  the  meas- 
ure of  the  damages  is  tho  value  of  the  shale." 

We  are  entirely  satisfied  that  plaintiff's  cause  of  action,  as 
alleged  in  the  complaint,  arises  upon  contract,  and  that  the 
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liability  of  the  state  accrued  at  the  time  of  its  breach,  that 
is,  when  the  coal  was  lost  through  the  negligence  of  the  oflB- 
cers  in  charge  of  the  state's  wharf,  although  there  was  then 
no  law  giving  to  the  plaintiff's  assignors  the  right  to  sue  the 
state  therefor.  At  that  time  the  only  remedy  given  the  citi- 
zen to  enforce  the  contract  liabilities  of  the  state  was  to  pre- 
sent the  claim  arising  thereon  to  the  state  board  of  examiners 
for  allowance,  or  to  appeal  to  the  legislature  for  an  appropria- 
tion to  pay  the  same;  but  the  right  to  sue  the  state  has  since 
been  given  by  the  act  of  February  28,  1893,  and,  in  so  far  as 
that  act  gives  the  right  to  sue  the  state  upon  its  contracts, 
the  legislature  did  not  create  any  liability  or  cause  of  action 
against  the  state  where  none  existed  before.  The  state  was 
always  liable  upon  its  contracts,  and  the  act  just  referred  to 
merely  gave  an  additional  remedy  for  the  enforcement  of  such 
liability,  and  it  is  not,  even  as  applied  to  prior  contracts,  in 
conflict  with  any  provision  of  the  constitution. 

"The  fact  that  the  state  is  not  subject  to  an  action  in 
behalf  of  a  citizen  does  not  establish  that  he  has  no  claim 
against  the  state,  or  that  no  liability  exists  from  the  state  to 
him.  It  only  shows  that  he  cannot  enforce  against  the  state 
his  claim,  and  make  it  answer  in  a  court  of  law  for  its  liabil- 
ity. What  is  made  out  by  this  objection  is  not  that  there  is 
no  liability  and  no  claim,  but  that  there  is  no  remedy": 
Coster  V.  Mayor  of  Albany,  43  N.  Y.  407. 

2.  It  is  further  argued  in  behalf  of  the  state  that  the 
rejection  of  plaintifiPs  claim  by  the  state  board  of  examin- 
ers has  the  effect  of  a  judgment,  and  constitutes  a  bar  to 
this  action;  and  in  support  of  this  contention  the  •*'  case 
of  Cahill  V.  Colgan  (Cal.,  Nov.  22,  1892),  31  Pac.  Rep.  614, 
is  cited.  That  case  is  not  authority  for  such  a  proposition. 
The  court  there  decided  that  when  a  claim  had  been  pre- 
sented to  the  state  board  of  examiners  and  approved,  and  an 
appropriation  made  by  the  legislature  to  pay  it,  the  approval 
by  the  board  of  examiners  was  conclusive  upon  the  controller 
as  to  the  value  of  the  services  rendered  by  the  claimant,  and 
the  amount  to  which  he  was  entitled;  and  the  general  lan- 
guage found  in  the  opinion  in  that  case,  as  to  the  conclusive 
effect  of  the  approval  or  rejection  of  a  claim  by  the  state 
board  of  examiners,  must  be  construed  with  reference  to  the 
particular  facts  then  before  the  court.  But  a  sufficient  answer 
to  the  contention  of  the  defendant  on  this  point  is  that  the 
act,  under  the  authority  of  which  this  suit  is  brought,  con- 
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templates  that  claims  against  the  state  shall  first  be  pre- 
sented to  the  state  board  of  examiners  for  allowance,  and, 
as  we  construe  its  language,  it  is  only  on  claims  so  presented, 
and  "  not  allowed  by  the  state  board  of  examiners,"  that  the 
state  gives  its  consent  to  be  sued;  and  certainly  as  to  claims 
which  have  been  approved  by  that  board  there  could  be  no 
necessity  for  such  a  remedy. 

Judgment  reversed,  with  directions  to  overrule  the  demur- 
rer to  the  complaint. 

Fitzgerald,  J.,  Garoutte,  J.,  McFarland,  J.,  Harrison, 
J.,  Van  Fleet,  J.,  and  Beatty,  C.  J.,  concurred. 


A  State  is  not  Liable  for  thk  Negligkncb  or  Misfeasance  of  its 
officers  or  agents,  except  when  such  liability  is  voluntarily  assumed  by  its 
legislature:  Bourn  v.  Hart,  93  Cal.  321;  27  Am.  St.  Rep.  203,  and  note. 

Contracts  of  a  State  are  interpreted  as  the  contracts  of  individuals 
are,  and  controlled  by  the  same  laws:  Cair  v.  State,  127  Ind.  204;  22  Am. 
St.  Rep.  624. 

A  Wharfinger  is  a  Bailee  for  Hire,  and  is  bound  to  nse  ordinary 
care:  See  note  to  Willey  v.  Allegheny  City,  4  Am.  St.  Rep.  612.  An  action 
lies  against  him  for  damages  occasioned  by  his  negligence:  See  note  to  Oceanic 
Steam  Nav,  Co.  v.  Compania  IVansatlantica  Espanola,  30  Am.  St.  Rep.  692. 

The  Legislature  may  Acthorize  the  Payment  of  a  Claim  Against 
THE  State,  notwithstanding  the  lapse  of  time,  if  at  the  time  when  the 
claim  was  incurred  the  claimant  could  not  have  maintained  any  action 
against  the  state  thereon:  O'Hara  v.  State,  112  N.  Y.  146;  8  Am.  St.  Rep. 
726. 

No  ONI  OAV  Sue  the  State  without  its  consent,  and  if  this  is  given, 
the  remedy  prescribed  must  be  pursued:  Cornwall  v.  Commonwealth,  82  Va. 
644;  3  Am.  St.  Rep.  121. 

General  Expressions  in  a  Judicial  Opinion  are  to  be  taken  in  con« 
nection  with  the  case  in  which  they  are  used.  If  they  go  beyond  the  case 
they  may  be  respected,  but  ought  not  to  control  the  judgment  in  a  subse* 
quent  suit  in  which  the  very  point  is  presented  for  decision:  Wadswoj'th  v. 
Union  Pae.  Ry.  Co.,  18  CoL  600;  36  Am.  St.  Rep.  309. 


CASES 

Ur  THB 

COURT  OF  ERROES  AM)  APPEALS 

or 
DELAWARE. 


Sedge  WICK  v.  Houston. 

[9  HODSTOK,  113.] 

Bail  nr  Cim,  AcrriONs  —  Affidavit  —  When  must  bb  Objected  to. — 

An  affidavit  prescribed  by  statate  to  hold  a  defendant  to  bail  in  a  ciril 
action  is  a  part  of  the  process  to  bring  him  into  court.  Any  objection 
to  it  on  the  ground  of  defect,  deficiency,  or  irregularity  may  and  mast 
be  taken  advantage  of  by  the  defendant  in  the  first  instance  before  he 
has  given  bail  or  entered  appearance.  If  he  fails  to  do  so  he  must  be 
considered  to  have  waived  his  objection,  and  neither  he  nor  his  bail  can 
afterward  avail  himself  of  the  objection. 

Ekrob.  J.  M.  Houston  brought  suit  against  one  C.  C. 
Thackery,  who  gave  bond  to  the  sheriflF  for  his  appearance, 
and  afterward  perfected  his  bail  by  giving  special  bail,  with 
W.  D.  Sedgewick  as  surety.  Judgment  was  confessed  in  the 
Buit  against  Thackery,  a  capias  ad  satisfaciendum  was  issued 
and  returned  non  est  against  him,  and  a  scire  facias  issued 
against  Sedgewick,  who  pleaded  that  no  affidavit,  as  required 
by  law,  had  been  filed  by  Houston  in  the  suit  against  Thack- 
ery. A  demurrer  to  this  plea  was  sustained,  and  Sedgewick 
appealed  by  writ  of  error. 

B.  Nields  and  E.  G.  Bradford,  for  the  plaintiflF  in  error. 

/.  H.  Rodney,  for  the  defendant  in  error. 

*•*  The  Court  affirmed  the  decision  of  the  court  below, 
which  was  delivered  by  Houston,  J.,  as  follows: 

"In  my  opinion  the  demurrer  in  this  case  must  be  sus- 
tained. The  practice  of  the  court  of  king's  bench  in  Eng- 
land, as  stated  by  Mr.  Tidd,  in  regard  to  affidavits  required 
to  hold  to  bail  in  a  civil  action,  is  as  follows:  *If  there  be  no 
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affidavit,  or  if  the  affidavit  be  defective,  or  not  duly  filed,  or 
if  the  sum  sworn  to  be  not  indorsed,  the  court  will  discharge 
the  defendant  ***  upon  common  bail.'  And  then  he  adds: 
'  But  if  the  affidavit  be  merely  informal  the  defendant  can- 
not object  to  it,  after  he  has  voluntarily  given  a  bail  bond, 
put  in  or  perfected  bail  above,  taken  the  declaration  out  of 
the  office,  pleaded  to  the  action,  or  let  judgment  go  by  de- 
fault': 1  Tidd's  Practice,  164,  But  notwithstanding  he  refers 
to  no  less  than  ten  adjudged  cases  in  support  of  this  general 
proposition,  I  have  not  found  that  any  one  of  thera  sustains 
the  latter  portion  of  it,  or  the  qualification  of  it,  on  which  the 
counsel  for  the  defendant  in  this  case  relies,  that  it  is  only 
where  the  affidavit  is  informal  or  defective,  and  not  where  it 
is  wholly  wanting,  as  in  this  case,  that  the  defendant  can 
object  to  it  after  he  has  voluntarily  given  bail  bond,  put  in 
or  perfected  bail  above,  taken  the  declaration  out  of  the  office, 
pleaded  to  the  action,  or  let  judgment  go  by  default.  On  the 
contrary,  we  find  that  in  the  case  of  Norton  v.  Danvers,  7 
Term  Rep.  375,  that  at  that  term  of  the  court  of  king's  bench 
many  applications  were  made  to  discharge  defendants  out  of 
custody  on  filing  common  bail  who  had  been  arrested  since 
the  passing  of  a  recent  act  of  parliament  for  restraining  for  a 
limited  time  payments  in  cash  by  the  Bank  of  England, 
which  enacted  that  no  person  should  be  holden  to  bail  unless 
the  affidavit  made  for  that  purpose  should  contain  not  only 
every  thing  required  by  the  statute  12  George  I,  c.  29,  but 
also  state  that  no  offer  has  been  made  to  pay  the  sum  of 
money  sworn  to  in  notes  of  the  said  bank;  this  act  not  hav- 
ing been  adverted  to,  and  this  requirement  of  it  having  been 
omitted  in  filing  the  affidavits  before  referred  to  in  the  many 
applications.  It  being  a  question  of  great  importance  the 
court  did  not  decide  it  at  first,  but,  on  a  subsequent  day  in 
the  terra,  they  thought  tliemselves  bound  by  the  positive 
words  of  the  act,  and  made  most  of  the  rules  absolute  for 
discharging  the  defendants  out  of  custody,  or  for  setting  aside 
the  bail  bonds,  but  with  costs.  The  contention  of  counsel 
against  the  rule  in  the  case  of  Norton  v.  Danvers,  7  Term 
Rep.  375,  was  that  the  defendant  had  waived  all  objections 
to  the  bail  bond:  1.  Because  he  had  not  objected  in  the  last 
term;  and  2.  Because  he  had  voluntarily  given  the  bail 
bond;  the  fact  being  that  on  receiving  **'  information  that 
a  writ  had  been  taken  out  against  him  on  the  27th  of  June 
last  he  gave  the  bail  bond.     The  counsel  for  the  rule  con- 
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tended:  1.  Tliat  the  defendant  had  not  waived  his  right  to 
take  advantage  of  the  objection,  either  on  account  of  the  time 
that  had  elapsed  since  the  bail  bond  was  given,  it  having 
been  given  only  a  few  days  before  the  end  of  the  last  term; 
or  on  account  of  his  having  voluntarily  given  the  bail  bond, 
that  having  been  given  merely  to  prevent  the  arrest;  2.  That 
this  was  a  defect  in  the  proceedings  themselves  which  the 
defendant  could  not  waive,  and  not  simply  an  irregularity  in 
the  mode  or  time  of  proceeding. 

"  Lord  Kenyon,  C.  J.  *  If  any  error  appeared  on  the  pro- 
ceedings of  the  court  I  admit  that  the  defendant  could  not 
waive  without  giving  a  release  of  error;  and  it  has  been 
doubted  how  far  an  error  in  law  can  be  confessed;  but  the 
affidavit  to  hold  to  bail  is  only  process  to  bring  the  party  in, 
and,  if  he  choose  to  waive  any  objection  to  that,  he  may  do  it; 
and  in  this  case  I  think  he  has  waived  taking  advantage  of 
this  objection.  If,  indeed,  the  defendant  had  been  actually 
under  arrest  at  the  time,  his  consent  to  give  a  bail  bond 
would  not  have  been  binding  on  him,  because  it  might  be 
considered  as  given  under  duress;  but  here  he  voluntarily 
gave  this  bail  bond;  and  on  that  ground  only  my  opinion  ig 
founded.' 

"  Rule  discharged." 

But  in  this  case  the  application  of  the  defendant  to  be  dis- 
charged on  common  bail  was  not  refused  by  the  court  on  the 
ground  of  a  mere  informality  in  the  affidavit  to  hold  to  bail, 
nor  was  it  predicted  on  any  mere  informality  in  it,  but  upon 
the  ground  distinctly  recognized  and  ruled  by  the  court  in  the 
decision  of  it  that  the  affidavit  to  hold  to  bail  is  only  process 
to  bring  the  party  in,  and,  if  he  choose  to  waive  any  objection 
to  that,  he  may  do  it.  For  that  is  the  broad  and  general 
principle  ruled  in  the  case  by  the  court,  although  in  that 
particular  case  they  discharged  the  rule  on  ^'^  the  ground 
only  that  defendant  had  voluntarily  given  the  bail  bond 
without  waiting  for  arrest. 

From  note  a  appended  by  the  reporters  to  this  case,  page 
376,  it  appears  that  length  of  time  was  afterward  holden  in 
Fenxoick  v.  Hunt  to  be  no  waiver  of  the  objection.  But  in  a 
subsequent  case,  Levy  v.  Daponte,  7  Term  Rep.  376  n,  it  was 
ruled  that  the  defendant  could  not  take  advantage  of  the 
objection  after  he  had  pleaded. 

But  the  broad  principle  announced  in  the  case  of  Norton 
▼.  Danvera  was  afterward,  on  further  consideration,  approved 
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and  aflSrmed  by  the  same  court  in  the  case  of  D^ Argent  v. 
Vivant,  1  East,  330,  upon  a  rule  to  show  cause  why  the  bail 
bond  given  to  the  sherifif  by  the  defendant  in  the  case  should 
not  be  delivered  up  to  be  canceled,  and  an  exoneretur  en- 
tered on  the  bail  piece,  on  the  defendant's  filing  common 
bail,  which  rule  was  obtained  on  the  ground  of  a  defect  in 
the  affidavit  made  to  hold  the  defendant  to  bail,  the  same 
having  been  made  by  the  plaintiff  without  giving  herself  any 
addition,  but  only  describing  herself  by  the  place  of  her 
abode.  The  facts  were  that  the  defendant,  having  been  ar- 
rested by  process  returnable  the  first  return  of  the  term 
grounded  upon  this  affidavit,  put  in  bail  on  the  27th  of  Jan- 
uary, and  made  this  application  on  the  next  day  but  one, 
the  29th. 

After  Jervis  had  been  heard  in  support  of  the  rule,  who 
relied  on  Jarret  v.  Dillon,  1  East,  18,  and  Barrow  against  the 
rule,  who  cited  Jones  v.  Price,  1  East,  81,  the  court  took  time 
to  consider  the  cases  with  a  view  to  settle  the  practice  in 
future;  and  now  Lord  Kenyon,  C.  J.,  delivered  their  opinion. 
After  stating  the  rule  and  the  facts  above  mentioned  he  pro- 
ceeded as  follows:  "That  the  affidavit  is  defective  for  wm  tof 
such  addition  cannot  be  disputed.  The  rule  of  court  of  Mich. 
15,  Car.  2,  expressly  requires  'that  the  true  place  of  abode  and 
true  addition  of  every  person  who  shall  make  affidavit  in  court 
here  shall  be  inserted  in  such  affidavit.'  Several  instances 
liave  lately  occurred  where  defendants  have  been  discharged 
on  filing  common  bail,  because  the  affidavit  to  hold  to  bail 
was  defective  in  ***  not  stating  the  addition  of  the  party 
making  such  affidavit  as  required  by  this  rule  of  court.  And 
the  case  of  Jarret  v.  Dillon,  1  East,  18,  in  this  court  in  the  last 
term,  the  court,  on  argument  by  counsel,  made  a  rule  abso- 
lute for  entering  a  common  appearance  for  the  defendant  on 
a  like  defect  in  the  affidavit  to  hold  to  bail.  But  it  has  been 
contended  in  the  present  case  that,  admitting  the  affidavit 
to  hold  to  bail  to  be  defective,  yet  the  court  ought  not  now 
to  interpose,  the  application  having  been  made  too  late,  being 
the  day  after  the  defendant  had  put  in  bail;  that  this  objec- 
tion is  to  be  considered  in  the  nature  of  an  objection  to  pro- 
cess, which  the  defendant  may  make  before  putting  in  bail 
or  entering  an  appearance;  but  that  by  putting  in  bail  a 
defendant  waives  every  objection  to  the  procees.  In  the  case 
which  has  already  been  alluded  to  of  Jarret  v.  Dillon,  1  East, 
18,  in  the  last  term,  one  objection  made  by  the  plaintiff 
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against  the  rule  was,  that  it  was  not  competent  to  the  defend- 
ant to  make  any  objection  to  any  proceeding  in  the  cause  till 
he  had  appeared  in  court  by  putting  in  good  bail;  but  the 
court,  notwithstanding  that  objection,  made  the  rule  absolute, 
thereby  clearly  describing  that  this  was  to  be  considered  as 
an  objection  to  process  which  may  be  taken  by  a  defendant 
before  he  has  appeared  or  put  in  bail."  And  then,  after  re- 
citing and  reaffirming  the  ruling  of  the  court  in  the  case  of 
Norton  v.  Danvers^  7  Term  Rep.  375,  he  refers  to  the  case  of 
Chapman  v.  Snow,  1  Bos.  &  P.  132,  then  recently  decided 
in  the  court  of  common  pleas,  in  which  the  defendant  had 
been  arrested  on  the  fifth  day  of  August,  and  had  put  in  and 
perfected  bail  above,  and  a  plea  had  been  demanded,- and  on 
the  18th  of  November  a  rule  was  obtained  to  show  cause  why 
an  exoneretur  should  not  be  entered  on  the  bail  piece,  and  a 
common  appearance  allowed  on  the  ground  of  an  omission 
in  the  affidavit  to  hold  to  bail  in  not  denying  an  ofier  to  pay 
in  notes  of  the  bank.  On  showing  cause  it  was  alleged  that 
the  defendant  had  waived  any  irregularity  in  the  affidavit, 
first,  by  putting  in  bail  above;  and  secondly,  by  delaying  to 
apply  to  the  court  till  the  18th  of  November,  twelve  days  after 
the  commencement  of  the  term.  It  was  answered  on  the 
part  of  ***  the  defendant  that  it  was  impossible  for  him  to 
make  this  application  till  he  was  regularly  in  court,  which 
he  was  not  until  he  had  put  in  and  perfected  bail.  Mr.  Jus- 
tice Heath  and  Mr.  Justice  Rooke,  who  were  the  only  judges 
in  court  when  cause  was  showed  against  the  rule,  held  that 
the  defendant  had  waived  the  irregularity,  and  discharged 
the  rule.  On  the  next  day  Lord  Chief  Justice  Eyre  said: 
"My  brothers  have  mentioned  to  me  a  rule  for  entering  an 
exoneretur  on  the  bail  piece,  and  allowing  a  common  appear- 
ance which  was  yesterday  discharged,  and  I  think  properly 
discharged.  The  defendant  is  not  now  in  custody;  he  has 
put  in  bail,  and  is  therefore  too  late  to  make  this  application. 
If  he  were  to  be  allowed  to  move  now  I  do  not  see  why  he 
might  not  be  set  at  liberty  to  move  after  proceedings  com- 
men::ed  against  the  bail.  Perhaps  the  plaintiff  has  proceeded 
against  them,  and  is  very  near  judgment;  for  any  thing  I 
know  he  may  have  got  judgment.  Where,  then,  is  the  court 
to  stop?  Here  the  process  is  bad;  the  party  does  come  in 
the  first  instance,  but  does  a  voluntary  act  by  perfecting  spe- 
cial bail;  the  cause  goes  en,  with  a  total  disregard  to  what  is 
passed,  the  bail  to  the  sheriff"  we  discharged,  and  the  wholo 
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of  that   proceeding   is   gone.     Shall  the  defendant  now  be 
allowed   to  apply  to  us  to  discharge  the  special  bail,  and 
introduce  common  bail  in  their  place?     I  think  he  should 
not  be  heard."     Lord  Ken3'on,  C.  J.,  then  proceeds  as  follows: 
"In  the  case  of  Jones  v.  Price,  1  East,  81,  Michaelmas  term, 
41  Geo.  3,  in  this  court,  the  defendant  had  voluntarily  put 
in  special  bail  at  the  return  of  the  writ,  justified  the  bail, 
although  not  excepted  to,  and  drawn  up  the  rule  for  the 
allowance,  and  served  on  the  plaintiff,  and  within  a  week 
after  he  obtained  a  rule  to  show  cause  why  an  ezoneretur 
should  not  be  entered  on  the  bail  piece  on  an  objection  to  the 
affidavit  to  hold  to  bail,  that  it  did  not  negative  a  tender  of 
the  debt  in  bank  notes.     It  was  answered  on  the  part  of  the 
plaintiff  that  the  defendant  had  waived  any  informality  in 
the  process  by  the  above  steps  which  he  had  taken.     To 
which  it  was  replied  for  the  defendant  that  this  was  an  ap- 
plication on  the  part  of  the  bail,  who  were  obliged  to  justify 
before  they  could  be  **''  heard,  and   they  had    taken  the 
objection   in  a  reasonable   time   afterward.     But  the   court 
said  that  this  was  a  clear  waiver  of  the  objection:  that  appli- 
cation should  have  been  in  the  first  instance  before  the  bail 
had  justified;  instead  of  which  the  defendant  had  lain  by, 
and  suffered  the  plaintiff  to  incur  additional  expense  upon 
the  supposition  that  all  the  proceedings  were  right,  and  then 
came  to  complain.     But  he  had  adopted  the  process,  and 
should  not  then  take  advantage  of  any  defect  in  it.     These 
several  authorities  show  that  in  this  court,  as  well  as  in  the 
court  of  common  pleas,  the  affidavit  to  hold  to  bail  is  to  be 
considered  as  part  of  the  process  to  bring  the  defendant  into 
court;  that  an  irregularity  in  it  must  be  taken  advantage  of 
in  the  first  instance,  and  may  be  done  before  bail  put  in  or 
appearance  entered;  that  such  irregularity  may  be  waived 
by  a  defendant;   and  is  considered  as  having  been  waived 
when  a  defendant  has  voluntarily  done  an  act  submitting  to 
such  process,  instead  of  taking  steps  to  avail  himself  of  such 
irregularity,  which  ought  always  to  be  done  in  the  first  in- 
stance.    Here  the  defendant  put  in  bail  on  the  27th  of  Janu- 
ary, four  days  after  the  commencement  of  the  term,  during 
which  time  he  ought  to  have  taken  the  objection  to  the  regu- 
larity of  the  affidavit  under  which  he  has  been  holden  to  bail. 
We  are  therefore  of  opinion  that  he  has  waived  this  objection. 
The  consequence  is  that  this  rule  must  be  discharged." 
This  well-considered  case  of  D' Argent  v.   Vivaiii,  1  East, 
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830,  settled,  and  ought  to  have  settled,  the  principle  of  law 
and  practice  in  such  cases  in  the  courts  of  England,  that  an 
affidavit  prescribed  by  act  to  hold  a  defendant  to  bail  in  a 
civil  action  is  a  part  of  the  process  to  bring  him  into  court, 
and  any  objection  to  it  on  the  ground  of  defect,  deficiency,  or 
irregularity  in  it  may  be,  and  must  be,  taken  advantage  of 
by  the  defendant  in  the  first  instance,  and  before  he  has  given 
bail  or  entered  appearance;  and,  if  he  fails  to  do  so,  he  must 
be  considered  to  have  waived  his  objection  to  it,  and  neither 
he  nor  his  bail  can  afterward  avail  himself  of  the  objection. 
And  at  a  much  later  day  in  England  the  same  principle  has 
been  *'®  ruled  in  the  court  of  king's  bench,  that  bail  sued 
on  the  bail  bond  cannot  traverse  the  arrest.  And  Park,  J., 
said  the  question  whether  or  not  this  security  was  valid  when 
given  is  not  touched  by  the  matter  subsequent,  although 
that  might  have  been  a  ground  for  moving  to  set  the  bond 
aside.  The  allegation  of  an  arrest  was  not  traversable  by 
the  bail:  Taylor  v.  Clow,  1  Barn.  &  Adol.  223;  20  Eng.  Com. 
L.  378. 

And  the  cases  to  which  we  have  been  referred  in  the  New 
York  reports  from  the  year  1819  down  to  the  year  1870  show 
that  the  same  rule  of  practice  has  been  recognized  and  estab- 
lished to  its  fullest  extent  in  that  state:  Bronson  v.  Earl,  17 
Johns.  63;  Gregory  v.  Levy,  12  Barb.  610;  7  How.  Pr.  37; 
Kelly  V.  McCormick,  28  N.  Y.  318;  Bensel  v.  Lynch,  44  N.  Y. 
162.  And  it  has  long  been  the  rule  of  practice  in  the  courts 
of  this  state  in  such  cases;  but  it  has  been  modified  or  abol- 
ished in  several  of  the  other  states  by  statutory  or  constitu- 
tional provisions,  or  a  diflferent  rule  of  practice  which  haa 
been  established  in  them. 

Bail  in  Civil  Actioss — Aftidavit. — A  recognizance  entered  into  apon 
behalf  of  a  poor  debtor  cannot  be  avoided  by  showing  that  the  a£5daTit 
■upon  which  bis  arrest  was  ordered  was  willfully  false  when  made,  if  it 
appears  that  the  affidavit  was  proper  in  form  and  substance,  and  that  the 
magiiitrate  had  jurisdiction  to  act  upoa  it,  and  that  he  judicially  found  the 
facts  to  be  true,  and  signed  a  certificate  authorizing  the  arrest:  Everett  v. 
Henderson,  146  Mass.  89;  4  Am.  St  Rep.  284. 
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Ejectment — Equitable  Defense. — A  plea  on  equitable  grounds  may  bo 
interposed  in  an  action  of  ejectment,  provided  the  matter  set  up  au- 
thorizes the  defendant  to  enjoin  the  judgment,  should  one  be  recovered 
against  him.  The  facts  alleged  in  such  plea  must  not,  however,  make 
such  a  defense  as  is  available  in  the  common-law  action,  or  tlie  court  is 
justified  in  refusing  to  allow  the  plea  to  be  filed,  or  in  striking  it  out  if 
filed. 

Patents — Validity — Presomption. — A  patent  in  due  form  of  law,  suffi* 
cient  on  its  face  to  convey  the  title  to  the  land  therein  described,  and 
purporting  to  have  been  issued  by  the  proper  officers  of  the  government, 
is  frima  facie  valid  in  an  action  at  law. 

Patents — Validity — Attack  upon. — Patents  to  land  purporting  to  have 
been  issued  under  authority  of  the  general  government,  but  shown  to 
have  been  issued  without  authority  of  law,  as  when  the  land  under- 
taken to  be  conveyed  has  never  been  subject  to  the  control  and  dis- 
position of  the  government,  or,  if  so,  was  withdrawn  from  sale  wlien  the 
patent  issued,  or  in  fact  never  belonged  to  the  government,  are  void, 
and  their  invalidity  may  be  shown  as  a  defense  in  an  action  at  law  for 
the  possession  uf  the  land. 

Patents — Validity — Collateral  Attack. — The  action  of  the  general  land- 
office  in  issuing  a  patent  for  any  of  the  public  land  subject  to  sale  is 
conclusive  at  law  of  the  legal  title,  until  set  aside  by  proper  direct  pro- 
ceedings, and  cannot  be  collaterally  attacked.  Such  patent  is  also  con- 
clusive in  equity  until  set  aside  in  a  proper  proceeding  on  the  ground 
that  the  land  officers  have  misconstrued  the  law,  or  that  their  judg- 
ment has  been  so  affected  by  misrepresentation  or  fraud  as  to  deprive 
a  party  of  his  just  rights. 
Patents — Validity — Ejectment. — A  patent  to  land  not  under  the  control 
of,  nor  subject  to  disposition  by,  the  general-land  office  is  void.  Its  in- 
validity may  be  shown  in  an  action  of  ejectment  to  recover  the  land. 
In  such  case  a  pica  setting  np  equitable  grounds  of  defense  cannot  be 

filed. 
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Patent  as  Evibknce. — In  an  action  of  ejectment  Itased  npon  a  government 
px'ent  to  land  regular  npon  its  face,  the  patent  is  at  least  prima  fade 
erideitce  of  a  good  conveyance,  and,  in  the  absence  of  any  thing  to 
impeach  it,  should  be  admitted  in  evidence. 

Patents— Merk  Occupant  of  Land  cannot  Question. — A  mere  occupier 
of  public  land  without  any  paper  title,  or  any  right  of  entry,  or  any  au- 
thority of  law,  is  a  trespasser,  and  has  no  right  to  question  the  legality 
of  a  patent  to  the  land  issued  by  the  general  land-office. 

Patents — Aitack  upon  Validity  o\. — A  patent  to  public  land  issned  by 
the  general  laud-office,  and  not  void  upon  its  face,  cannot  be  questioned^ 
either  directly  or  collaterally,  by  persons  who  do  not  show  themselves 
to  be  in  privity  with  a  common  or  paramount  source  of  title. 

Deeds— Record  as  Evidence  of  Existence  of. — An  original  record  of  a 
deed  is  not  admissible  in  evidence  to  show  the  existence  and  execution 
of  the  original  deed  when  it  is  not  shown  that  such  original  ia  not 
within  the  custody  or  control  of  the  party  offering  such  record  copy. 

L.  Finley  and  S.  Y.  Finley,  for  the  appellant. 

Sparkman  &  Sparkman,  for  the  appellee. 

"*  Mabry  J.  Appellee  brought  ejectment  against  appel- 
lant to  recover  possession  of  lot  eight  (8)  of  section  nineteen^ 
township  twenty-nine  south,  of  range  nineteen  east,  and  lot 
seven  (7)  of  section  twenty-four  in  township  twenty-nine 
south,  of  range  eighteen  east,  containing  in  all  forty  and 
nineteen  one  hundredths  acres,  and  obtained  judgment. 

The  defendant  below  filed  the  plea  of  not  guilty,  and  a 
plea  on  equitable  grounds.  A  demurrer  was  sustained  to  the 
latter  plea,  and  an  amended  plea  on  same  ground  was  offered 
to  be  filed,  but  was  refused  by  the  court  for  the  reason  as- 
signed, that  it  presented  no  equitable  defense.  A  considera- 
tion of  the  merits  of  the  amended  plea  will  suffice  to  dispose 
of  the  errors  assigned  in  the  rulings  of  the  court  in  reference 
to  the  equitable  pleas. 

The  amended  plea  offered  to  be  filed  alleges  in  substance 
that  the  land  sued  for  was  situated  within  the  Fort  Brooke 
Military  Reservation  of  the  United  States,  at  Tampa,  Florida, 
and  that  the  plaintiff  claimed  title  to  the  same  by  virtue  of 
a  patent  predicated  upon  a  pretended  location  and  entry  on 
the  land  made  in  the  United  States  land-office  at  Gainesville^ 
Florida,  by  Louis  J.  Brush,  plaintiff's  grantor,  with  Valentine 
scrip;  that  at  the  time  of  the  said  location  and  entry  of  said 
land,  and  at  the  time  of  the  issuance  of  the  patent  to  Brush, 
the  defendant  was  in  actual  occupancy  and  i)08ses8ion  of 
snid  land,  and  was  residing  upon  it  with  his  family  as  a 
home;    that   defendant  had   settled   upon  and    was  in  the 
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actual  possession  of  said  land,  it  being  a  portion  of  said 
Fort  Brooke  Military  *"  Reservation,  prior  to  the  location 
of  said  reservation  in  the  year  1877,  and  prior  to  the  loca- 
tion of  said  reservation  upon  said  reservation  in  the  year 
1878,  and  had  settled  thereon  prior  to  January  1, 1884,  in  good 
faith  for  the  purpose  of  securing  a  home,  and  of  entering  the 
same  under  the  general  laws  of  the  United  States,  and  con- 
tinued in  such  occupancy  froiTi  a  period  prior  to  the  first  day 
of  January,  1884,  to  the  time  of  the  approval  of  the  act  of 
Congress  of  July  5,  1884,  and  is  by  law  entitled  to  make  a 
liomestead  entry,  and  to  enter  said  land,  and  in  equity  and 
good  conscience  is  entitled  to  the  exclusive  right  of  posses- 
sion thereof.  That  at  the  time  of  the  said  pretended  loca- 
tion and  entry  of  said  land  with  Valentine  scrip  by  plaintiff's 
grantor  and  the  issuance  of  said  patent  to  him,  said  land 
was  occupied  by  defendant  as  aforesaid,  and  was  appro- 
priated, and  was  not  then,  and  is  not  now,  unoccupied  and 
unappropriated  public  land  of  the  United  States,  as  required, 
€pecified,  and  limited  by  the  act  of  Congress  in  such  case 
made  and  provided  in  authorizing  the  location  of  said  scrip; 
that  at  the  time  of  the  said  pretended  entry  of  said  land  and 
the  issuance  of  said  patent  to  plaintiff's  grantor  said  land 
had  not  been  surveyed  under  the  direction  and  control  of  the 
general  land-oflBce  of  the  United  States,  and  that  said  entry 
was  made  upon  tracts  less  than  the  subdivisions  provided 
for  in  the  United  States  land  laws,  and  did  not  conform  to 
the  general  system  of  the  United  States  land  survey;  that 
at  the  time  of  the  entry  of  said  land  with  Valentine  scrip 
and  the  issuance  of  the  said  patent  to  the  plaintiff's  grantor 
said  land  was  within  the  jurisdiction  of  the  war  department  of 
the  United  States,  and  not  within  the  land  department.  And 
defendant  alleges  that  said  patent  *'*  is  in  fraud  and  violation 
of  the  acts  of  the  Congress  of  the  United  States  and  of  the 
rights  of  the  war  department;  and  that  said  patent  is  void, 
and  vests  no  legal  or  equitable  title,  nor  right  of  possession,  in 
and  to  said  land  in  plaintiff;  and  that  defendant  by  virtue  of 
^aid  acts  of  Congress,  and  in  equity  and  good  conscience,  is 
entitled  to  the  exclusive  possession  of  the  said  land  men- 
tioned in  plaintiff's  declaration. 

It  will  be  Been  by  reading  the  foregoing  plea  that  while 
the  issuance  of  a  patent  on  a  location  and  entry  of  the  land 
with  Valentine  scrip  is  admitted  one  purpose  is  to  impeach 
the  patent  on  the  ground  that  the  land  was  reserved,  and  not 
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subject  at  the  time  to  be  entered  by  such  scrip.  Before  ex- 
amining the  allegations  of  this  plea  reference  will  be  made 
to  the  acts  of  Congress  on  the  subject,  and  also  to  some  de- 
cisions bearing  on  the  character  of  the  defense  sought  to  be 
made  by  tlie  plea 

In  April,  1872,  Congress  passed  an  act  authorizing  the 
ninth  circuit  court  of  tho  United  States,  for  California,  to 
hear  and  decide  upon  the  merits  of  the  claim  of  Thomas  B. 
Valentine,  under  a  Mexican  grant  to  Juan  Miranda,  to  a 
place  called  the  Rancho  Arroyo  de  San  Antonio,  situated  in 
Sonoma  county,  state  of  California,  with  right  of  appeal  to 
the  supreme  court  of  the  United  States.  It  was  also  pro- 
vided in  said  act  that  any  decree  that  might  be  obtained  in 
favor  of  said  claim  should  not  affect  any  adverse  riglit  or 
title  to  the  lands  described  in  the  decree,  but  in  lieu  thereof 
the  claimant,  or  his  legal  representatives,  might  select  and 
should  be  allowed  patents  for  an  equal  quantity  of  tiie  un- 
occupied and  unappropriated  public  lands  of  the  United 
States,  not  mineral,  and  in  tracts  not  less  than  the  subdi- 
visions provided  for  in  the  United  States  *'*  land  laws,  and, 
if  unsurveyed  when  taken,  to  conform,  when  surveyed,  to 
the  general  system  of  tiie  United  States  land  surveys;  and 
the  commissioners  of  the  general  land-office,  under  the  di- 
rection of  the  secretary  of  the  interior,  was  authorized  to 
issue  scrip,  in  legal  subdivisions,  to  Valentine,  or  his  legal 
representatives,  in  accordance  with  the  provisions  of  the  act, 
provided  that  no  decree  in  favor  of  Valentine  should  be  exe- 
cuted, or  be  of  any  force  or  effect  against  any  person  or  per- 
sons, nor  should  any  land  scrip  or  patents  be  issu»  d  as 
therein  provided,  unless  Valentine  should  first  execute  and 
deliver  to  the  commissioner  of  the  general  land-office  a  deed 
conveying  to  the  United  States  all  his  right,  title,  and  inter- 
est to  the  land  covered  by  the  said  Miranda  grant.  The 
scrip  located  upon  the  land  in  question,  and  for  which  the 
patent  issued,  was  the  Valentine  scrip  authorized  to  be  issued 
by  the  act  above  mentioned. 

In  August,  1856,  provision  was  made  by  an  act  of  Congress 
as  follows:  "That  all  public  lands  heretofore  reserved  for 
military  purposes  in  the  state  of  Florida,  which  said  lands, 
in  the  opinion  of  the  secretary  of  war,  are  no  longer  useful 
or  desired  for  such  purposes,  or  eo  much  thereof  as  said  secre- 
tary may  designate,  shall  be,  and  are  hereby,  placed  under 
the  control  of  the  general  land  officer,  to  be  disposed  of  and 
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Bold  in  the  same  manner  and  under  the  same  regulations  as 
other  public  lands  of  the  United  States;  provided,  that  said 
lands  shall  not  be  so  placed  under  the  control  of  said  general 
land-oflice  until  said  opinion  of  the  secretary  of  war,  giving 
his  consent,  communicated  to  the  secretary  of  the  interior  in 
writing,  shall  be  filed  and  recorded  ":  Act  of  August  18,  1856, 
c.  129.  This  act  was  repealed  in  1884,  and  provision  made 
by  the  repealing  act  that  whenever,  in  *'®  the  opinion  of 
the  President  of  the  United  States,  the  lands,  or  any  portion 
of  them  included  within  the  limits  of  any  military  reservation 
theretofore  or  thereafter  declared,  have  become  or  shall  be- 
come, useless  for  military  purposes,  he  shall  cause  the  same, 
or  so  much  thereof  as  he  may  designate,  to  be  placed  under 
the  control  of  the  secretary  of  the  interior  for  disposition  as 
provided  in  the  act,  and  shall  cause  to  be  filed  with  the 
secretary  of  the  interior  notice  thereof.  Provision  was  also 
made  for  the  secretary  of  the  interior  to  have  the  said  lands  or 
any  part  of  them  surveyed,  or  subdivided  into  tracts  of  less 
than  forty  acres,  and  into  town  lots,  or  either  or  both,  and 
also  for  an  appraisement  and  public  sale  of  said  lands,  and, 
after  offering  them  at  public  sales,  to  allow  the  remaining 
lands  to  be  taken  by  private  entry  on  conditions  prescribed. 
This  act  contains  the  following  provisos:  ^^Providsd,  that  any 
settler  who  was  in  actual  occupation  of  any  portion  of  any 
such  reservations  prior  to  the  location  of  such  reservation,  or 
settled  thereon  prior  to  January  1,  1884,  in  good  faith  for  the 
purpose  of  securing  a  home  and  of  entering  the  same  under 
the  general  laws,  and  has  continued  in  such  occupation  to 
the  present  time,  and  is  by  law  entitled  to  make  a  homestead 
entry,  shall  be  entitled  to  enter  the  land  so  occupied,  not  ex- 
ceeding one  hundred  and  sixty  acres  in  a  body,  according  to 
the  government  surveys  and  subdivisions;  provided,  further^ 
that  said  lands  were  subject  to  entry  under  the  public  land 
laws  at  the  time  of  their  withdrawal":  Acts  of  1884,  c.  214. 
The  right  to  interpose  a  plea  on  equitable  grounds  in  an  ac- 
tion of  ejectment  is  clear,  provided  the  matter  set  up  in  such 
plea  will  authorize  the  defendant  to  enjoin  in  a  court  of  equity 
the  judgment,  should  one  be  recovered  ***  against  him.  The 
facts  alleged  in  such  plea  must  not,  however,  make  such  a 
defense  as  is  available  to  the  defendant  in  the  common-law 
action,  as  the  court  in  such  case  will  be  justified  in  refusing 
to  allow  the  plea  to  be  filed,  or  in  striking  it  out  if  filed: 
Dickson  v.  Gamble,  16  Fla.  687;  S-prati  v.  Price,  18  Fla.  289; 
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Walls  V.  Endel,  20  Fla.  86;  Johnston  v.  Allen,  22  Fla.  224;  1 
Am.  St.  Rep.  180.  Does  the  plea  set  up  any  defense,  and  if 
BO,  is  it  available  to  the  defendant  under  the  general  issue  in 
an  action  of  ejectment?  A  patent  in  due  form  of  law,  suffi- 
cient on  its  face  to  convey  the  title  to  the  land  therein  de- 
scribed, and  purporting  to  have  been  issued  by  the  proper 
officers  of  the  government,  must  at  least  be  regarded  as 
prima  facie  valid  in  actions  at  law.  Whether  such  a  patent 
can  be  impeached  in  a  proceeding  at  law,  as  distinguished 
from  a  suit  in  equity,  and,  if  so,  under  what  conditions  it  can 
be  done,  has  given  rise  to  considerable  judicial  discussion  in 
the  courts  of  this  country.  The  case  of  Polk  v.  Wendalf  9 
Cranch,  87,  if  not  the  first,  is  the  leading  case  on  the  subject  in 
the  supreme  court  in  the  United  States.  Without  going  into  a 
discussion  of  the  various  cases  on  the  subject  since  that  time, 
it  may  be  stated  that  when  patents  purporting  to  have  been 
issued  under  authority  of  the  United  States  government  ar© 
shown  to  have  been  issued  without  authority  of  law,  as  in 
cases  where  the  land  undertaken  to  be  conveyed  had  never  been 
subject  to  its  control  and  disposition,  or  if  so,  had  been  with- 
drawn from  sale  when  the  patent  issued,  or  had,  in  fact,  never 
belonged  to  the  government,  such  patents  are  void,  because 
the  officers  issuing  them  had  no  authority  at  all  to  make  the 
grant.  In  such  cases  the  patents  are  absolutely  void,  and 
their  invalidity  may  be  shown  as  a  defense  in  an  action  at 
law  for  the  possession  of  the  land:  Doolan  *'*  v.  Carr^  125- 
U.  S.  618,  and  authorities  cited;  Knight  v.  United  States  Land 
Assn.,  142  U.  S.  161;  Foss  v.  Hinkell,  78  Cal.  158;  Wilcox  v. 
Jackson,  18  Pet.  498.  If  the  patent  is  not  absolutely  void, 
but  voidable,  then,  it  seems,  direct  proceedings  will  be  re- 
quired in  a  proper  case,  and  on  proper  proceedings  to  have 
the  patent  declared  void.  In  Johnson  v.  Towsley,  13  Wall. 
72,  a  bill  in  chancery  to  cancel  a  patent  where  two  had  been 
issued  for  the  same  land,  the  general  doctrine  that  when  the 
law  has  confided  to  a  special  tribunal  the  authority  to  hear 
and  determine  certain  matters  arising  in  the  course  of  its 
duties,  the  decision  of  that  tribunal,  within  the  scope  of  its  au- 
thority, is  conclusive  upon  all  others  until  reversed  in  a  direct 
proceeding,  was  referred  to,  and  it  was  said  **  that  the  action 
of  the  land-office  in  issuing  a  patent  for  any  of  the  public 
land,  subject  to  sale  by  pre-emption  or  otherwise,  is  conclu- 
sive of  the  legal  title,  must  be  admitted  under  the  principle 
above  Slated,  and  in  all  courts,  and  in  all  forms  of  judicial 
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proceedings,  where  this  title  must  control,  either  by  reason  of 
the  limited  powers  of  the  court,  or  the  essential  character  of 
the  proceeding,  no  inquiry  can  be  permitted  into  the  circum- 
stances under  which  it  was  obtained."  It  was  also  said  in 
the  same  case:  "On  the  otlier  hand,  there  has  always  existed 
in  the  courts  of  equity  the  power  in  certain  classes  of  cases 
to  inquire  into  and  correct  niistakes,  injustice,  and  wrong  in 
both  judicial  and  executive  action,  however  solemn  the  form 
which  tiie  result  of  that  action  may  assume  when  it  invades 
private  rights;  and  by  virtue  of  this  power  the  final  judg- 
ments of  courts  of  law  have  been  annulled  or  modified,  and 
patents  and  other  important  instruments  issuing  from  the 
crown,  or  other  executive  branch  of  the  government,  have 
been  corrected  or  declared  void,  *'*  or  other  relief  granted. 
No  reason  is  perceived  why  the  action  of  the  land-office 
should  conhtitiTte  an  exception  to  tliis  principle."  In  Steel  v. 
Smelting  Co.,  106  U.  S.  447,  it  is  said,  after  referring  to  several 
cases  discussing  the  legal  effect  of  a  patent  regularly  issued, 
that  "  it  need  hardly  be  said  that  we  are  here  speaking  of  a 
patent  issued  in  a  case  where  the  land  department  had  juris- 
diction to  act,  the  lands  forming  part  of  the  public  domain, 
and  the  law  having  provided  for  their  sale.  If  they  never 
were  the  property  of  the  United  States,  or  if  no  legislation 
authorizing  their  sale,  or  if  they  had  been  previously  dis- 
posed of  or  reserved  from  sale,  the  patent  would  be  inopera- 
tive to  pass  the  title,  and  objection  to  it  could  be  taken  on 
these  grounds  at  any  time  and  in  any  form  of  action.  In 
that  respect  the  patent  would  be  like  the  deed  of  an  indivi- 
dual, which  would  be  inoperative  if  he  never  owned  the  prop- 
erty, or  had  previously  conveyed  it,  or  had  dedicated  it  to 
uses  which  precluded  its  sale."  The  case  of  Porter  w.  Bishop, 
25  Fla.  749,  holds  that  in  entries  under  the  United  States 
homestead  laws  where  only  questions  of  fact,  or  mixed  ques- 
tions of  law  and  facts,  are  involved,  the  decision  of  the 
secretary  of  the  interior  thereon  is  final,  but  that  where,  by 
misconstruing  the  law,  the  officers  of  the  land  department 
have  withheld  from  a  party  his  just  rights,  or  where  misrepre- 
sentation and  fraud  have  been  practiced,  necessarily  affecting 
their  judgment,  the  courts  may,  in  a  proper  proceeding,  inter- 
fere and  refuse  to  give  effect  to  their  action. 

The  action  of  the  land-office  in  disposing  of  land  subject 
to  sale  under  any  law  regulating  the  disposition  of  the  public 
domain  is  conclusive  of  the  legal  title,  so  far  as  an  inquiry 
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into  all  matters  connected  **•  with  the  issuance  of  the 
patent  extends,  and  such  patent  is  also  conclusive  in  equity 
until  set  aside  in  a  proper  proceeding,  on  the  ground  that  the 
land  officers  have  misconstrued  the  law,  or  that  tlieir  judg- 
ment has  been  so  affected  by  luisrcpresentation  or  fraud  as 
to  deprive  a  party  of  his  just  rights. 

The  supreme  court  of  the  United  States  clearly  holds,  as 
we  understand  it,  that,  if  the  land  patented  was  not  under 
the  control  and  subject  to  disposition  of  the  land-office,  the 
patent  is  void,  and  its  invalidity  may  be  shown  in  an  action 
of  ejectment  to  recover  the  land  by  virtue  of  the  patent. 
The  act  of  Congress  of  1872,  authorizing  the  issuance  of  tiie 
Valentine  scrip,  provides  that  patents  may  issue  for  it  for  an 
equal  quantity  of  the  unoccupied  and  unappropriated  public 
lands  of  the  United  States,  not  mineral,  whether  surveyed  or 
not,  in  tracts  not  less  than  the  subdivisions  provided  for  in 
the  United  States  land  laws,  and,  if  unsurveyed  when  taken, 
to  conform  when  surveyed  to  the  general  system  of  the 
United  States  land  surveys.  The  plea  alleges  that  the  land 
sued  for  and  entered  with  Valentine  scrip  was  situated  within 
Fort  Brooke  Military  Reservation,  at  Tampa,  and  at  the  time 
of  said  entry  and  the  issuance  of  said  patent  to  plaintifTs 
grantor  the  land  was  within  the  jurisdiction  of  the  war  de- 
partment of  the  United  States,  and  not  within  the  land 
department.  It  is  also  alleged  that  the  patent  was  in  fraud 
and  violation  of  the  acts  of  Congress  and  of  the  rights  of  the 
war  department,  and  was  void;  but  this  allegation  of  fraud 
must  be  taken  as  referring  to  the  issuance  of  tlie  patent  when 
the  land  was  within  the  jurisdiction  of  the  war  department, 
and  not  subject  to  the  control  of  the  land-office  department. 
As  an  independent  allegation  of  fraud  it  would  be  nothing 
but  a  legal  conclusion  of  ***  the  pleader.  There  is  also  an 
allegation  that  wbicn  the  entry  was  made  and  the  patent 
issued,  defendant  was  in  possession  of  the  land,  and  that  it 
was  not  then,  or  at  the  time  of  filing  the  plea,  unoccupied 
and  unappropriated  public  land,  as  specified  by  the  act  of 
Congress  authorizing  the  location  of  land  with  Valentine 
scrip.  The  allegation  that  the  land  was  not  unoccupied 
public  land  is  based  upon  the  alleged  fact  that  defendant 
was  in  possession,  but  the  further  allegations  that  the  land 
was  situated  within  Fort  Brooke  Military  Reservation,  and, 
at  the  time  of  the  entry  and  issuance  of  the  patent,  was 
within  the  jurisdiction  of  the  war  department,  and  not  within 
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the  land  department,  are  sufficient,  in  our  opinion,  to  sliow, 
if  true,  that  the  land  officers  had  no  authority  to  permit  the 
land  to  be  entered  with  the  Valentine  scrip.  The  act  of 
Congress  in  force  up  to  July  5,  1884,  authorized  a  transfer 
of  the  land  by  the  secretary  of  war  to  the  land  department 
under  certain  conditions,  and  the  patent  alone  would  afford 
prima  facie  evidence  that  the  proper  transfer  had  been  made 
before  the  issuance  of  tlie  patent.  The  allegations  of  the 
plea,  if  true,  negative  such  fact,  and  show  that  the  land  was 
still  under  the  control  of  the  war  department  when  the  patent 
was  issued.  Under  such  circumstances  the  land  officers  had 
no  authority  to  issue  the  patent,  and,  under  the  rule  above 
announced,  it  would  be  void  and  subject  to  attack  in  an 
action  at  law.  The  allegation  that  when  the  patent  issued 
the  land  had  not  been  surveyed  and  the  entry  was  made 
upon  tracts  less  than  the  subdivisions  provided  for  in  the 
United  States  land  laws  does  not  aid  the  plea.  The  scrip 
referred  to  was  authorized  to  be  located  upon  any  unoccupied 
and  unappropriated  public  land,  not  mineral,  whether  sur- 
veyed or  not;  but  the  survey,  when  made,  is  required  to  con- 
form to  the  general  system  ***  of  United  States  land  surveys. 
If  the  land  was  not  under  the  control  of  the  interior  depart- 
ment, as  alleged,  the  land  officers  had  no  authority  over  it, 
and  their  action  in  undertaking  to  dispose  of  the  land  was 
void.  If  it  were  shown  that  the  land-office  had  authority 
to  dispose  of  the  land  a  question  would  arise  as  to  whether 
or  not  the  matter  of  surveys  belongs  exclusively  to  that  de- 
partment: Craign  v.  Powell,  128  U.  S.  691;  Knight  v.  United 
States  Land  Assn.,  142  U.  S.  161.  Conceding  that  tiie  de- 
fendant was  in  a  condition  to  attack  the  patent,  all  the  avail- 
able defense  sought  to  be  set  up  by  the  equitable  plea  could, 
in  our  judgment,  be  relied  upon  as  a  legal  defense  under  the 
general  issue,  and  the  courts  did  not  err  in  refusing  to  allow 
such  pleas  to  be  filed. 

So  far  we  have  considered  the  plea  on  the  theory  that  the 
defendant  was  shown  to  be  in  a  situation  to  attack  the  patent 
on  the  ground  that  it  was  void.  He  bases  his  right  to  the 
land  on  a  settlement  and  occupancy  of  the  land  under  the 
act  of  Congress  of  July  5,  1884,  and  his  right  to  make  a 
homestead  entry,  and  it  will  be  observed  that  the  rights  given 
to  the  settler  in  the  first  proviso  in  this  act  are  coupled  with 
a  further  proviso  that  the  land  was  subject  to  entry  under 
the  public  land  laws  at  the  time  of  their  withdrawal.     The 
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actual  occupancy  of  the  land  by  the  defendant  is  alleged,  as 
well  as  his  right  to  make  a  homestead  entry  and  to  enter 
the  land,  but  there  is  no  distinct  allegation  that  the  land  was 
subject  to  entry  under  the  public  land  laws  at  the  time  of 
its  withdrawal. 

The  question  of  defendant's  right  to  attack  the  patent  is 
involved  in  the  further  questions  presented  on  the  ''"  trial 
under  the  general  issue,  and  we  will  consider  it  in  connec- 
tion with  them. 

On  the  trial  a  patent  for  the  land  described  in  the  declara- 
tion to  Louis  J.  Brush,  bearing  date  September  13,  1882,  was 
offered  in  evidence  by  the  plaintiff,  and  objected  to  by  the 
defendant,  but  the  objection  was  overruled  and  the  patent 
admitted  in  evidence.  There  was  no  error  in  admitting  the 
patent.  It  recited  that  it  was  issued  upon  a  location  of  the 
land  in  the  district  of  lands  subject  to  sale  at  Gainesville, 
Florida,  with  scrip  issued  by  virtue  of  the  act  of  Congress  in 
1872,  in  favor  of  Thomas  B.  Valentine,  and  was  in  due  form. 
The  patent  was  at  least  prima  facie  evidence  of  a  good  con- 
veyance of  the  land,  and,  in  the  absence  of  any  thing  to 
impeach  it,  should  have  been  admitted  in  evidence.  A  deed 
from  Brush  and  wife  conveying  the  land  to  plaintiff  was  then 
introduced  without  objection. 

Defendant  offered  as  documentary  evidence  certified  copies 
of  what  purports  to  be  official  communications  between  the 
secretary  of  war  and  the  secretary  of  the  interior,  commenc- 
ing in  1860  in  reference  to  Fort  Brooke  reservation,  at 
Tampa,  and  also  the  approvals  of  the  President  of  the  United 
States  in  1877  and  1878  of  the  request  of  the  secretary  of 
war  in  reference  to  said  reservation.  The  purpose  for  intro- 
ducing this  evidence  was  to  show  that  the  land  described  in 
the  patent  was  a  part  of  the  military  reservation  of  Fort 
Brooke,  at  Tampa,  when  the  patent  was  issued.  On  objec- 
tion of  plaintiff  the  documentary  evidence  was  excluded  and 
defendant  excepted.  Defendant  then  testified  that  he  was  a 
native  born  citizen  of  the  United  States,  and  the  head  of  a 
family,  and  offered  to  show  that  he  settled  upon  the  land  in 
question  prior  to  the  issuance  of  the  patent,  and  was  actually 
occupying  ***  said  land  on  the  first  day  of  January,  1884, 
and  continued  to  occupy  it  up  to  the  date  of  the  act  men- 
tioned, and  that  his  settlement  and  occupancy  of  the  land 
was  for  the  purpose  of  entering  it  under  the  homestead  laws 
of  the  United  States.     The  record  shows  that  some  evidence 
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offered  by  defendant  to  show  his  occupancy  of  the  land  was 
admitted,  but  it  also  shows  that  the  court  excluded  most  of 
the  testimony  offered  by  defendant  on  this  point.  There  was 
no  effort  to  show  that  defendant  had  ever  obtained  any 
certificate  of  entry  of  the  land  from  the  land-oflBce,  or  that 
he  had  any  deed  or  paper  evidence  of  title  of  any  kind  to  the 
land  from  any  source  whatever.  Testimony  was  offered  tend- 
ing to  show  that  in  July,  1883,  defendant  made  some  efforts 
to  make  an  application  at  the  local  land-oflBce  for  the  land, 
and  also  consulted  a  party  as  to  how  he  should  proceed  to 
make  the  application,  and  did  in  fact  make  an  affidavit,  that 
he  was  residing  upon  Fort  Brooke  reservation,  before  a  judge, 
and  forwarded  it  to  Washington.  The  circuit  judge  refused 
to  admit  testimony  offered  by  defendant  to  show  occupancy 
of  the  land  either  before  or  subsequent  to  January  1,  1884, 
for  the  purpose  of  entering  it  under  the  homestead  laws,  or 
otherwise,  and  the  rulings  of  the  court  rejecting  such  evidence 
were  excepted  to  by  the  defendant.  This  testimony  offered 
by  the  defendant  and  ruled  out  by  the  court  was  objected  to, 
among  other  grounds,  because  the  defendant  had  not  shown 
that  he  was  in  a  situation  to  attack  the  patent  offered  in 
evidence  by  the  plaintiff.  Without  considering  the  other 
grounds  of  objection  to  the  testimony,  or  the  views  of  the 
circuit  court  in  passing  thereon,  we  think  the  objection  men- 
tioned was  good,  and  it  is  decisive  of  the  entire  defense  sought 
to  be  interposed  by  the  defendant.  There  is  doubt  whether 
the  documentary  ***  evidence  offered  by  the  defendant 
shows  that  the  particular  lots  of  land  described  in  the 
declaration  were  embraced  in  Fort  Brooke  reservation  when 
the  patent  was  issued,  but,  without  going  into  either  the  com- 
petency or  relevancy  of  this  evidence,  we  do  not  see  how  the 
defendant  can  call  in  question  the  validity  of  the  patent  on 
the  showing  he  made. 

The  rights  given  to  the  settler  of  any  part  of  a  military 
reservation  by  the  act  of  July  5,  1884,  were  upon  the  condi- 
tion that  said  land  was  subject  to  entry  under  the  public 
land  laws  at  the  time  of  their  withdrawal.  There  was  no 
showing  made  or  offered  to  be  made  that  the  Fort  Brooke 
reservation  at  Tampa  was  ever  subject  to  entry  under  any 
of  the  public  land  laws  when  it  was  withdrawn  for  a  reserva- 
tion. If  it  had  never  been  subject  to  such  entry  the  defend- 
ant could  acquire  no  rights,  by  virtue  of  the  act  mentioned,  to 
enter  the  land  under  the  general  laws,  as  Congress  hud  not 
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secured  to  bim  such  right  by  said  act  in  providing  for  the 
disposition  and  sale  of  military  reservations.  At  most  he 
was  an  occupier  of  lands  of  the  United  States  without  any 
right  of  entry,  and  without  any  authority  of  law.  We  have 
been  unable  to  find  any  autliority  to  sanction  the  view  that 
a  mere  trespasser  upon  public  land  has  the  right  to  question 
the  legality  of  a  patent  issued  by  tlie  United  States  land 
officers.  The  case  would  be  entirely  different  if  a  settlement 
should  be  made  upon  public  land  subject  to  entry  under  the 
provisions  of  law,  and  we  find  cases  holding  that  inchoate 
rights  acquired  under  such  an  entry  will  be  protected  even 
against  a  patent  issued  in  violation  of  such  a  settler's  rights. 
In  the  case  of  Doolan  v.  Carrj  125  U.  S.  618,  which  was  an 
action  of  ejectment,  and  in  which  the  right  to  attack  a  patent 
issued  **•  for  the  land  in  question  was  recognized,  it  ap- 
pears that  the  defendants  had  entered  upon  the  land  under  a 
claim  of  pre-emption  settlement,  and  had  made  and  sub- 
scribed declaratory  statements  of  intention  to  pre-empt  the 
land,  and  presented  them  to  the  register  of  the  proper  land- 
office,  but  tliey  were  refused  on  the  ground  that  the  land  had 
been  patented  to  a  railroad  company.  The  land  was  not 
subject  to  disposition  by  the  land-office  when  the  patent  was 
issued,  being  then  embraced  in  a  Mexican  grant,  but  had  been 
transferred  to  the  interior  department,  and  was  subject  to 
entry  when  the  pre-emption  claim  was  made:  Winona  etc. 
Land  Co.  v.  Ebilcisor,  52  Minn.  312.  In  the  case  before  us 
there  was  no  showing  that  tlie  land  occupied  by  the  defend- 
ant was  ever  subject  to  entry  under  any  of  the  public  land- 
laws  by  homestead  entry,  or  that  the  defendant  had  acquired 
any  right,  inchoate  or  otlierwise,  to  enter  the  land.  The  de- 
fendant's claim  is  not  shown  to  have  been  in  privity  with 
the  government's  title  in  any  way,  and  his  adverse  holding, 
under  the  showing  made,  places  him  in  tlie  attitude  of  a 
mere  trespasser  upon  the  land.  As  such  we  do  not  think  he 
can  be  heard  to  question  the  legality  of  the  patent  issued  by 
the  land-office.  The  case  of  Reynolds  v.  Iron  Silver  Min.  Co.^ 
116  U.  S.  687,  involving  the  validity  of  a  patent  under  a 
placer  mine  claim,  decides  that  as  the  title  in  the  veitis  of 
mineral  lands  known  to  exist,  and  not  claimed  or  referred 
to  in  the  patent,  remains  in  the  United  Slates,  the  patentee 
had  no  right  to  dispossess  one  in  peaceable  possession  of 
such  veins,  whether  the  latter  have  any  title  or  not.  An 
examination  of   the  case  will  show  that  it  did  not  involve 
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the  admission  of  proof  to  invalidate  a  patent,  but  whether 
the  vein  or  lode,  the  subject  of  controversy,  was  included 
in  the  boundaries  of  the  claim  as  located  on  ^^"^  the  sur- 
face and  extending  vertically  downwards  if  known  to  exist 
when  the  patent  issued.  In  Cooper  v.  Roberts,  18  How.  173, 
a  defendant  in  possession  of  land  without  any  title  or  valid 
right  to  acquire  one,  set  up  as  one  defense  to  a  patent 
issued  by  the  state  of  Michigan  for  the  land,  that  the  offi- 
cers of  the  state  violated  a  statute  in  granting  the  land 
after  it  was  known,  or  might  have  been  known,  to  contain 
minerals,  and  it  was  said  by  the  court  that,  "  without  a  nice 
inquiry  into  these  statutes  to  ascertain  whether  they  reserve 
such  lands  from  sale,  or  into  the  disputed  fact  whether  they 
were  known,  or  might  have  been  known,  to  contain  minerals, 
we  are  of  the  opinion  that  the  defendant  is  not  in  a  condition 
to  raise  the  question  on  this  issue.  The  officers  of  the  state 
of  Michigan,  embracing  the  chief  magistrate  of  the  state, 
and  who  have  the  charge  and  superintendence  of  this  prop- 
erty, certify  this  sale  to  have  been  made  pursuant  to  law, 
and  have  clothed  the  purchaser  with  the  most  solemn  evi- 
dence of  title.  The  defendant  does  not  claim  in  privity  with 
Michigan,  but  holds  an  adverse  right,  and  is  a  trespasser 
upon  the  land,  to  which  her  title  is  attached."  It  was  held 
in  Doll  v.  Meador,  16  Cal.  295,  that  a  patent  not  void  upon 
its  face  cannot  be  questioned,  either  collaterally  or  directly, 
by  persons  who  do  not  show  themselves  to  be  in  privity  with 
a  common  or  paramount  source  of  title.  Foss  v.  Hinkel,  78 
Cal.  158,  holds  that  a  settlement  by  one  as  pre-emptor  on 
land  in  compliance  with  the  laws  of  tlie  United  States  with 
right  to  make  the  entry  is  in  privity  with  the  United  States, 
and  can  question  the  validity  of  the  issuance  of  a  patent  to 
«  third  party  for  the  land.  Vide  also  Southern  Pac.R.  R.  Co, 
V.  Purcell,  77  Cal.  69,  where  it  was  decided  that  a  mere  pos- 
session of  public  land  does  not  give  any  right  as  against  the 
government,  or  prevent  **®  it  from  disposing  of  the  land  as 
it  pleases.  The  defendant  not  being  in  a  situation  to  call  in 
•question  the  patent  issued  to  plaintiff's  grantor  the  court  did 
not  err  in  excluding  tlie  evidence  offered  for  such  purpose. 

This  conclusion  is  also  decisive  of  the  questions  presented 
here  on  the  giving  and  refusing  to  give  instructions  to  the 
jury.  The  plaintiff  was  entitled  to  recover  the  land  sued  for 
on  the  showing  made,  and  the  court  did  not  err  in  refusing 
to  give  the  charges  asked  by  the  defendant.     There  was  no 
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testimony  before  the  jury  to  authorize  the  charges  requested 
by  the  defendant  and  refused. 

No  objection  was  made  to  the  introduction  of  the  deed  from 
Brush,  the  patentee,  to  the  plaintiff,  and  it  is  not  necessary 
to  consider  any  questions  arising  under  this  conveyance. 

There  is  only  one  other  assignment  of  error  which  we  deem 
it  necessary  to  refer  to  in  this  opinion,  and  that  is,  the  court 
erred  in  refusing  to  permit  defendant  to  introduce  the  origi- 
nal record  of  a  deed  from  the  pLaintiff  to  Walter  B.  Clarkson 
for  the  land  in  dispute.  The  purpose  in  offering  this  deed 
in  evidence  was  to  show  that  the  plaintiff  did  not  have  title 
to  the  land  at  the  time  of  trial.  The  original  record  book 
was  objected  to  because  the  original  deed  was  not  accounted 
for,  and  the  record  offered  was  not  a  certified  copy  of  the 
deed,  so  as  to  permit  the  introduction  of  a  copy  in  lieu  of  the 
original  deed.  The  court  refused  to  permit  the  original  rec- 
ord from  the  record  book  to  be  read  in  evidence.  The  con- 
stitution, article  16,  section  21,  provides  that  deeds  and 
mortgages,  which  have  been  proved  for  record  and  recorded 
according  to  law,  shall  be  taken  as  prima  facie  evidence  in 
the  courts  of  this  state  without  requiring  proof  of  execution, 
and  ***  that  the  certified  copy  of  the  record  of  any  deed  or 
mortgage  that  has  been  or  shall  be  duly  recorded  according 
to  law  shall  be  admitted  as  'prima  facie  evidence  thereof,  and 
of  its  due  execution  with  like  effect  as  the  original  when  duly 
proved,  provided  it  be  made  to  appear  that  the  original  is 
not  within  the  custody  or  control  of  the  party  offering  such 
copy.  Under  this  provision  a  duly  recorded  deed  would  be 
prima  facie  evidence  in  the  courts  of  this  state  without  proof 
of  execution,  and  a  certified  copy  of  such  duly  recorded  deed 
would  likewise  be  prima  facie  evidence,  provided  it  is  made 
to  appear  that  the  original  is  not  within  the  custody  or  con- 
trol of  the  party  offering  the  copy.  But  it  is  entirely  clear 
that  the  provision  referred  to  does  not  authorize  the  intro- 
duction of  the  original  record  as  evidence  of  the  existence 
and  execution  of  the  original  deed.  The  court  did  not  err 
in  refusing  to  allow  the  original  record  of  the  deed  to  be  read 
in  evidence  on  the  objections  made. 

It  is  our  opinion  that  the  judgment  appealed  from  in  this 
case  should  be  affirmed  on  the  record  before  us,  and  it  will 
be  so  ordered, 

EjEcnuENT— Equitablb  Defensks. — A  defendant  in  an  action  of  eject- 
meat  may,  uuder  the  Missouri  code,  iuterpose  by  answer  an  equitable  de- 
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fense,  and  his  equities  may  be  tried  and  determined  directly  in  that  action: 
Clyhurnv.  McLaughlin,  106  Mo.  521;  27  Am.  St.  Rep.  369,  and  note. 

PcBLic  Lands — Presumption  of  VALiDirr  of  Patent. — A  patent  which 
appears  on  its  face  to  have  been  legally  executed  is  presumed  to  have  been 
executed  by  the  proper  officers.  The  hurdeu  of  showing  that  it  was  not  is 
upon  the  party  opposing  it:  Parkison  v.  Brarlcen,  1  Pinu.  174;  1  Burnett,  18; 
39  Am.  Dec.  296. 

Public  Lands— Patents,  When  Invalid. — A  patent  to  public  lands 
which  had  never  been  in  their  control,  issued  by  government  officers,  is 
absolutely  void:  Cummings  v.  Powell,  116  Mo.  473,  38  Am.  St.  Rep.  610, 
and  note.  A  patent  to  public  land  may  be  shown  to  be  void,  whether  in  a 
collateral  proceeding  or  not,  by  proving  that  the  land  department  had  no 
jurisdiction  to  dispose  of  the  land  described  in  the  patent:  Edwards  v. 
Policy,  96  Cal.  408;  31  Am.  St.  Rep.  234,  and  note. 

Public  Lands — Patents — Collateral  ArrACK. — If  a  patent  is  to  be  is- 
sued to  public  lands  upon  the  ascertainment  of  certain  facts  by  the  proper 
officers  of  the  land  department  having  jurisdiction  to  inquire  into  those 
facts,  then  the  issuance  of  a  patent  is  a  final  declaration  that  such  facts 
have  been  found  in  favor  of  the  patentee,  and  is  conclusive  in  a  court  of 
law,  and  cannot  be  collaterally  attacked:  Gale  v.  Best,  78  Cal.  235;  12  Am. 
St.  Rep.  44,  and  note,  with  the  cases  collected.  See,  also,  the  extended 
notes  to  Boatner  v.  Ventress,  20  Am.  Dec.  275;  Stark  v.  Matltier,  12  Am. 
Dec.  565;  and  White  v.  Jones,  2  Am.  Deo.  568. 

Patents  as  Evidence:  See  Chicago  etc.  Min.  Co.,  75  Cal.  194;  7  Am.  St. 
Rep.  143,  and  note,  and  the  note  to  Tesc/temacJier  V,  Thompson,  79  Am.  Deo. 
162. 

Public  Lands— Patents — Who  can  Question. — Settlement  on  public 
lands  confers  no  riglits  as  against  the  government  or  its  grantees:  Wells  v. 
Pennington  County,  2  S.  Dak.  1;  39  Am.  St.  Rep.  758,  and  note.  See,  also^ 
the  note  to  Edwards  v.  Rolley,  31  Am.  St.  Rep.  236,  and  the  extended  note 
to  Terry  v.  ilegerle,  85  Am.  Dec.  93. 

Deeds — Record  Copy  as  Evidence. — The  record  of  a  deed  of  stand* 
ing  timber  is  pi-ima  facie  evidence  of  the  sale  of  the  timber  and  of  the  exe- 
cution of  the  instrument:  Mee  r.  Benedict,  98  Mich.  260;  39  Am.  St.  Rep. 
543,  and  note. 
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Witnesses — Husband  and  Wife. — A  wife  is  competent  to  testify  for  or 

against  her  husband  in  a  criminal  case. 
Homicide — Evidence — Res  Gest.*. — An  occurrence  happening  so  short  a 

time  before  a  homicide  as  to  be  practically  a  part  of  the  difficulty  which 

ended  with  the  killing  is  part  of  the  res  gestae  and  admissible  in  evi- 

cence  as  such. 
Homicide. — Indictment  for  Murder  need  not  state  the  dimensions  of  the 

incised  wound  which  caused  the  death. 
Homicide. — Indiciment  for  Murder  need  not  state  upon  what  particalar 

part  of  the  human  body  the  mortal  wound  was  inflicted. 
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HoMiCTDS. — Indictmkwt  for  Murdeb  charging  that  a  mortal  wound  was 
inflicted  upon  the  "body"  of  the  deceased  is  sufficient  in  law  without 
stating  npon  what  particular  part  of  the  body  the  wound  was  inflicted, 
and  the  word  "  body,**  as  thus  used,  meaua  the  trunk  of  a  human  being 
aa  distinguished  from  the  head  and  limUs;  that  part  between  the  upper 
part  of  the  thighs  or  hips,  and  the  neck,  excluding  the  arms. 

E.  M,  Hopkins,  for  the  appellants. 

W.  B.  Lamar,  attorney  general,  for  the  state. 

*•*  LiDDON,  C.  J.  The  plaintiffs  in  error  were  indicted  ia 
the  circuit  court  of  Leon  county  for  the  raurdar  of  one  Wiley 
Bentley.  The  form  of  the  indictment  was  against  Mack 
Walker  as  principal  in  the  first  degree,  and  Kenneth  Walker 
as  principal  in  the  second  degree.  A  trial  was  had  at  tiie 
spring  term,  1894,  and  both  defendants  were  convicted  of 
manslaughter. 

Five  assignments  of  error  are  made.  We  consider  them 
in  numerical  order.  The  first  and  second  assignments,  which 
we  consider  together,  are  as  follows:  1.  The  court  erred  ia 
refusing  to  allow  Phyllis  Walker,  the  wife  of  one  of  the  de- 
fendants, Kenneth  Walker,  to  testify  in  behalf  of  her  hus- 
band; 2.  The  court  erred  in  ruling  in  regard  to  Phyllis 
Walker,  ***  "I  exclude  any  thing  concerning  her  husband."" 
It  appears  from  the  record  that  this  witness  when  offered  was 
objected  to  by  the  state  attorney  on  the  ground  that  she  was 
the  wife  of  one  of  the  defendants.  The  court  said  "  she  caa 
testify  in  reference  to  the  other  defendants."  No  exception 
was  taken  to  this  ruling.  If  there  was  error  in  this  ruling 
(if  it  can  be  called  a  ruling),  it  can  only  be  made  available 
by  an  exception  duly  taken;  such  exception  not  being  taken^ 
we  cannot  consider  it:  Coleman  v.  State,  17  Fla.  206. 

The  third  assignment  of  error,  while  it  does  not  clearly  ex- 
press what  was  intended,  yet  indirectly  refers  to  the  ruling  of 
the  court  excluding  testimony  of  Phyllis  Walker,  offered  by 
the  defendants.  Inquiry  was  made  of  this  witness  about  the 
presence  of  several  of  the  Bentleys,  including  the  deceased, 
at  the  house  of  Kenneth  Walker  (one  of  the  defendants)  on 
the  morning  of  the  killing,  and  a  very  short  time  preceding- 
the  same.  Witnesses  on  the  part  of  the  state  had  been  ex- 
amined fully  about  the  same  circumstances.  The  witness,  as 
stated,  was  the  wife  of  the  defendant  Kenneth  Walker.  The 
state  attorney  objected  to  the  testimony  because  one  of  the 
defendants,  Mack  Walker,  was  not  present  at  the  time  of 
the  occurrence  about   which  she  proposed   to  testify.     The 
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court  excluded  the  testimony.  In  so  doing  it  clearly  acted 
upon  the  presumption  that  a  wife  in  a  criminal  case  cannot 
testify  for  or  against  her  husband.  According  to  a  recent 
decision  of  this  comt— Everett  v.  State,  33  Fla.  661 — this  was 
error,  and  she  should  have  been  permitted  to  testify.  The 
occurrence  about  which  the  witness  was  called  upon  to  testify 
was  also  so  short  a  time  before  the  killing  occurred  as  to  be 
practically  the  beginning  of  the  same  difficulty.  *'''®  There- 
fore it  was  part  of  the  res  gestee.  It  was  error  as  to  both  of 
the  defendants  to  exclude  this  testimony. 

The  fourth  assignment  of  error  is  based  upon  the  refusal 
of  the  court  below  to  grant  a  new  trial.  The  first  two 
grounds  were:  1.  That  the  verdict  was  contrary  to  law;  and 
2.  Contrary  to  the  evidence;  and  3.  The  refusal  of  the  court 
to  permit  the  wife  of  one  of  the  defendants,  Kenneth  Walker, 
to  testify  in  his  behalf.  No  particular  reason  is  assigned  why 
tlie  verdict  was  contrary  to  law.  As  the  case  must  be  re- 
manded for  a  new  trial  in  the  circuit  court  it  is  not  proper 
or  necessary  that  we  consider  the  sufficiency  of  the  evidence 
to  support  the  verdict  rendered. 

The  fifth  error  assigned  is,  that  the  court  erred  in  over- 
ruling defendants'  motion  in  arrest  of  judgment.  This  mo- 
tion was  upon  grounds  as  follows:  1.  The  indictment  does 
not  state  in  what  part  of  the  bodj'  of  the  deceased,  Wiley 
Bentley,  Sr.,  the  mortal  wound  was  inflicted;  2.  The  indict- 
ment does  not  state  the  dimensions  of  the  wound  which  it  is 
stated  caused  the  death  of  Wiley  Bentley,  Sr.  As  it  can  be 
more  easily  disposed  of  we  will  consider  the  last  ground  first. 
This  court  has  decided,  overruling  the  case  of  Keech  v.  State^ 
15  Fla.  591,  that  in  a  murder  case  it  is  not  necessary  to  state 
in  the  indictment  the  dimensions  of  the  incised  wound  which 
caused  the  death:  Hodge  v.  State,  26  Fla.  11.  The  indict- 
ment in  this  case  clearly  states  the  dimensions  of  the  wound, 
of  the  breadth  of  one  inch  and  depth  of  four  inches.  The 
motion  in  this  respect  is  not  true  in  point  of  fact. 

We  next  consider  the  ground  that  the  indictment  does 
not  show  upon  what  part  of  the  body  of  the  deceased  the 
mortal  wound  was  inflicted.  Judge  Randall  ^'^  says  in 
the  same  case  of  Keech  v.  State,  15  Fla.  608,  in  an  uncer- 
tain way:  "It  is  also  insisted  that  the  indictment  is  defect- 
ive, in  that  it  does  not  show  upon  what  part  of  the  body  of 
the  deceased  the  wound  was  inflicted.  We  believe  it  is  uni- 
formly held  in  the  English  books  that  the  part  of  the  body 
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in  which  the  deceased  was  wounded  should  be  particuhirly 
stated."  The  language  of  the  indictment  is  not  quoted  in 
the  opinion  in  the  Keech  case.  We  have  inspected  it  in  the 
transcript  of  the  record  of  the  case  among  the  files  of  the 
court.  The  indictment  in  that  case,  in  the  portion  of  it  stat- 
ing the  wounding  of  the  deceased,  said  that  the  defendant 
"  with  a  certain  pistol,  loaded,  etc.,  shot  off  and  discharged, 
etc.,  did  strike,  penetrate,  and  wound  the  said  Ellen  Wells." 
The  indictment  in  the  present  case  is  much  better.  It  al- 
leges that  the  defendant  "  with  a  certain  knife,  etc.,  the  said 
Wiley  Bentley  did  strike  and  thrust,  giving  to  the  said  Wiley 
Bentley  then  and  there,  with  the  knife  aforesaid,  in  and  upon 
the  body  of  him,  the  said  Wiley  Bentley,  one  mortal  wound,** 
and  gives  the  dimensions  of  the  wound.  We  think  the  in- 
dictment is  sufficient.  True,  there  are  some  old  English 
decisions,  and  some  more  modern  American  authorities,  fol- 
lowing the  course  of  the  common  law,  which  hold  that  the 
part  of  the  body  upon  which  the  wound  is  inflicted  should  be 
described  with  great  particularity:  Vide  3  Chitty's  Criminal 
Law,  735;  1  Archbold's  Criminal  Practice,  790,  791;  Bias  v. 
Slate,  7  Blackf.  20;  39  Am.  Dec.  448.  But  this  strictness  has 
been  considerabl}'  relaxed  even  in  England:  Rex  v.  Mosley,  1 
Moody  C.  C.97;  2  Brit.  C.  C.  Turner's  case,  1  Lew.  C.  C.  177; 
2  Bishop's  Criminal  Procedure,  sec.  518,  and  authorities  cited. 
Our  statute  provides:  "  Every  indictment  shall  be  deemed 
and  adjudged  good  which  charges  the  crime  substantially 
*''•  in  the  language  of  the  statute,  ....  or,  if  at  common 
law,  so  plainly  tiiat  tlie  nature  of  the  ofTense  charged  may  be 
easily  understood  by  the  jury":  Rev.  Stats.,  sec.  2892.  And 
furtiier,  "  no  indictment  shall  be  quashed  or  new  trial  granted 
on  account  of  any  defect  in  the  form  of  the  indictment,  or  of 
misjoinder  of  offenses,  or  for  any  cause  whatsoever,  unless  the 
court  shall  be  of  the  opinion  that  the  indictment  is  so  vague, 
indistinct,  and  indefinite  as  to  mislead  the  accused,  or  em- 
barrass him  in  the  preparation  of  his  defense,  or  expose  him 
after  acquittal  or  conviction  to  substantial  danger  of  a  new 
prosecution  for  the  same  offense:  Rev.  Stats.,  sec.  2893.  We  do 
not  think  this  indictment  objectionable  within  the  purview  of 
the  statute,  whatever  might  be  said  of  it  under  a  strict  com- 
mon-law construction.  It  never  was  required  that  tlie  proof 
should  show  with  any  strictness  that  the  wound  was  upon 
the  same  part  of  the  body  that  the  indictment  alleged  it  to 
be.     Bishop's  Criminal  Procedure,  section  626,  iu   treating? 
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upon  this  point,  says:  "In  principle,  as  this  allegation  is  not 
required  to  be  proven  so  that  it  gives  the  defendant  no  in- 
formation of  practical  value,  it  need  not  be  made";  and 
further,  in  the  same  section,  says:  "If  it  is  to  be  observed  at 
all,  it  is  upon  the  mere  ground  of  authority." 

In  our  opinion  the  great  weight  of  American  and  more  re- 
cent authority  is  that  it  is  not  necessary,  in  an  indictment 
for  homicide,  to  state  upon  what  particuLar  part  of  the  body 
the  mortal  wound  was  inflicted:  People  v,  Steventon,  9  Cal. 
273;  Moore  v.  State,  15  Tex.  App.  1;  Sanchez  v.  Pen-pie,  22 
N.  Y.  147;  Cordell  v.  State,  22  Ind.  1;  Whelchell  v.  State,  23 
Ind.  89;  Jones  v.  State,  B5  Ind.  122;  Maxwell's  Criminal  Pro- 
cedure, 182.  We  think  it  sufficient  to  allege  that  the  mortal 
wound  was  inflicted  upon  the  body  of  *'"  the  deceased. 
The  word  "  body,"  as  applied  to  the  human  frame,  in  ordinary 
language,  has  a  well-defined  and  well-understood  significa- 
tion. It  means  the  trunk,  as  distinguished  from  the  head 
and  limbs,  that  pare  of  a  human  being  between  the  upper 
part  of  his  thighs  or  hips  and  his  neck,  excluding  his  arms. 
The  case  of  Sanchez  v.  People,  22  N.  Y.  147,  is  a  case  very 
similar  to  the  one  at  bar.  In  that  case  the  court  said:  "The 
indictment  charges  the  commission  of  the  murder  in  the  fol- 
lowing words:  'And  that  the  said  Felix  Sanchez,  with  a  cer- 
tain sword,  which  he,  the  said  Felix  Sanchez,  in  his  right 
hand  then  and  there  had  and  held,  the  said  Harmon  CurnoUy 
in  and  upon  the  body  of  him,  the  said  Harmon  Curnon,  then 
and  there  willfully  and  feloniously,  and  of  his  malice  afore* 
thought,  did  stab,  cut,  and  wound,  giving  unto  the  said 
Harmon  Curnon  then  and  there  with  the  sword  aforesaid, 
in  and  upon  the  body  of  him,  the  said  Harmon  Curnon, 
one  mortal  wound,  of  the  breadth  of  one  inch,  and  of 
the  depth  of  three  inches,  of  which  said  mortal  wound  he, 
the  said  Harmon  Curnon,  at  the  ward,  city,  and  county 
aforesaid,  then  and  there  instantly  died.'  The  indictment 
does  not  otherwise  show  upon,  what  part  of  the  body  of 
Curnon  the  mortal  wound  was  given;  and  the  counsel  for 
the  plaintiflF  in  error  now  contends  that  the  omission  is 
fatal.  The  indictment,  in  my  opinion,  is  sufficiently  certain 
in  this  respect.  By  the  word,  "body,"  in  this  connection,  is 
to  be  understood  the  trunk  of  the  man,  in  distinction  from  his 
head  and  limbs.  Tliis  is  the  doctrine  of  the  books  on  the 
subject:  Loiig^g  case.  Coke,  pt.  5,  120.  It  is  usual  to  state  the 
particular  part  of  the  body  upon  which  the  violence  produo- 
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ing  the  death  was  inflicted;  and  in  some  of  the  old  authori- 
ties it  is  said  that  tlie  charge  or  statement  of  the  crin)e  in  the 
indictment  *'*  should  be  so  precise  in  this  respect,  tliat  from 
8uch  statement  you  could  lay  your  finger  on  the  particular 
fipot.  But  this  strictness  has  given  way  to  a  more  sensible 
and  practical  rule.  The  object  of  an  indictment  is  to  give  to 
the  party  accused  reasonable  notice  of  the  crime  with  which 
he  is  charged,  in  order  that  he  may  prepare  his  defense  and 
be  protected  against  a  second  trial  for  the  same  offense. 
Neither  of  these  objects  are  attained  or  approached  by  re- 
quiring specifications  which  need  not  be  proved;  and  it  is 
well  settled  that  an  allegation  that  the  wound  was  inflicted 
on  one  part  of  the  body  is  sustained  by  evidence  showing 
that  it  was  on  another  and  different  part.  For  example,  a 
charge  that  the  wound  was  made  on  the  right  side  of  the 
body  is  sustained  by  evidence  that  it  was  on  the  left  side: 
1  Russell  on  Crimes,  5th  Am.  from  3d  Lond.  ed.,  558-562,  and 
authorities  there  cited;. and  the  same  rule  applies  in  respect 
to  the  length  and  depth  of  the  wound.  But  assuming  the 
common-law  rule  to  require  the  indictment  to  state  the  par- 
ticular part  of  the  body  where  the  mortal  wound  was  in- 
flicted, the  consideration  that  the  public  prosecutor  is  not 
obliged  to  prove  that  it  was  in  the  part  of  the  body  as  charged, 
and  tiiat  such  allegation  is  sustained  by  evidence  that  it  was 
inflicted  elsewhere  on  the  body,  proves  that  it  is  a  matter  of 
form,  so  far  as  relates  to  the  place  upon  the  body  where  the 
wound  was  inflicted." 

For  the  errors  herein  pointed  out  the  judgment  of  the  court 
below  is  reversed  and  a  new  trial  granted. 

WrrNESSES— HrsBAND  and  Wife. — That  a  husband  or  wife  cannot  tes- 
tify agaioHt  each  in  criminal  cases,  see  the  following  line  of  cases:  State  r. 
Jolly,  2  Dev.  &  B.  110;  32  Am.  Dec.  656,  and  note;  Byrd  r.  Slate,  57  Miss. 
243;  34  Am.  Rep.  440,  and  note;  Compton  v.  SUite,  13  Tex.  Ct.  A  pp.  271; 
44  Am.  Rep.  703.  A  wife  is  competent,  however,  to  testify  against  her 
husband  in  a  criminal  action  whenever  she  is  the  individual  particularly 
and  directly  affected  by  the  crime  for  which  he  is  being  prosecuted:  Dill  r. 
People,  19  Col.  469;  41  Am.  St.  Rep.  254,  and  note.  See,  also,  the  ex« 
tended  note  to  State  v.  Boyd,  27  Am.  Dec  377. 

Homicide— EviDENCB— Res'  Gest^. — In  a  trial  for  murder  where  the 
evilcuce  shows  that  the  accused,  after  being  knocked  down  by  the  de- 
ceased, armed  himself,  and,  returning  in  from  two  to  five  minutes,  shot 
and  killed  the  deceased  npon  the  renewal  of  the  quarrel,  the  particulars  of 
the  whole  transaction  are  admissible  in  evidence,  as  being  parts  of  the  res 
gesttb,  although  strictly  speaking  all  that  occurred  did  not  form  one  con- 
tiiiuoas  transactioa:  StiU  t.  State,  91  Ala.  10;  <M  Ana.  St.  Rep.  853,  ani 
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note.  See,  also,  State  r.  Harris,  45  La.  Ann.  842;  40  Am.  St.  Rep.  259, 
and  note. 

HoMiciuB — Indictment — Stating  Dimensions  of  Wound. — A  descrip- 
tion of  the  length  or  breadth  of  the  wound  is  not  necessary  in  an  iudict- 
meut  for  murder:  Diaa  v.  Slate,  7  Blackf.  20;  39  Am.  Dec.  448,  and  note; 
Stale  V.  McCoy,  8  Rob.  545;  41  Am.  Dec.  301,  and  note;  People  v.  King,  27 
Cal.  507;  87  Am.  Dec.  95.  Contra,  see  State  v.  Owen,  1  Murph.  452;  4  Am. 
Dec.  571,  and  note. 

Homicide — Indictment. — An  indictment  for  murder  under  the  criminal 
code  of  California  need  not  designate  the  part  of  the  body  upon  which  the 
mortal  wound  was  inflicted:  People  v.  King,  27  Cal.  607;  87  Am.  Dec.  95, 
and  note.  The  indictment  should  state  a  particular  part  of  the  body  as 
the  locality  of  the  mortal  injury,  but  it  is  not  necessary  that  the  proof 
should  literally  correspond:  State  ▼.  Jenkins,  14  Rich.  215;  94  Am.  Dec 
132. 
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CoNTBACTS— Time  as  Essence  of. — In  equity  time  is  not  regarded  as  of 
the  essence  of  a  contract  unless  expressly  stated  to  be  so. 

Contracts — Time,  When  Essence  of. — If  a  party  to  a  contract  for  the  sale 
of  lands  is  guilty  of  laches  and  negligence  in  performing,  and  the  time 
for  performance  has  passed,  the  other  party  may,  by  giving  notice,  fix 
a  reasonable  time  for  the  performance  of  the  contract,  and  has  a  right 
to  treat  it  as  abandoned  if  performance  is  not  completed  in  such  rea- 
sonable time. 

Vendor  and  Purchaser— Contracf  to  Purchase — Breach  of— Notice 
TO  Perform. — If  a  vendee  in  default  under  a  contract  for  the  sale  of 
land  receiving  notice  fixing  a  reasonable  time  in  which  to  perform  and 
complete  the  contract  ignores  the  notice,  and  fails  to  ask  any  further 
extension  of  time  or  to  assert  any  right,  he  must  be  considered  as  ac- 
quiescing in  the  demand  contained  in  the  notice,  and  as  abandoning  all 
rights  he  may  have  had  to  enforce  the  performance  of  the  contract. 

Vindor  and  Purchaser — Breach  of  Contract  to  Purchase — Notice 
TO  Perform. — In  order  that  notice  to  perform  given  to  a  vendee  in  de- 
fault in  the  performance  of  a  contract  to  purchase  land  shall  have  the 
effect  to  put  a  limitation  upon  the  time  for  the  performance  of  the  con- 
tract the  time  fixed  by  the  notice  for  such  performance  must  be  a  rea- 
sonable time  within  which  to  do  the  act  required.  What  is  such 
reasonable  time  must  depend  upon  the  facts  of  each  particular  case. 

Specific  Performance — Time  as  Essence  of  CoxNtract.— While  equity 
does  not  regard  time  as  of  the  essence  of  a  contract  for  the  sale  of  land 
unless  expressly  made  so  by  the  contract,  yet  it  requires  that  one 
who  seeks  spi.  ific  performance  of  such  contract  shall  not  be  guilty  of 
unreasonable  dp  ay,  and  shall  seek  his  redress  with  reasonable  prompt- 
ness. 

Spkoific  Fbrforhance  of  Contracts  for  the  Sale  of  Land  is  not  a 
matter  of  right  in  either  party,  but  rests  in  the  sound  discretion  of  a 
court  of  equity. 
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Spbcitxc  Performance— Timk  Within  Which  to  File  Bill. — What  is 
•  reasonable  time  within  which  to  file  a  bill  for  specific  performance 
of  a  contract  for  the  sale  of  land  cannot  be  tixed  with  precision  by  any 
general  rule,  but  such  delay  as  raises  a  presumption  that  the  party  ha» 
abandoned  the  contract  is  unreasonable,  and  is  equivalent  to  consent 
to  rescission. 

SPECinc  Performance— Compensation  fob  Impkovements. — If  a  vendee 
in  possession  under  a  contract  to  purchase  land  has  made  valuable 
improvements  upon  the  faith  of  his  purciiase,  and  the  contract  is  sucb 
that  specific  performance  cannot  be  enforced,  the  vendor  may  be  com- 
pelled to  refund  the  purchase  money,  and  pay  the  actual  value  of  the 
improvements;  in  order  to  entitle  the  vendee  to  recover  for  improve- 
ments, he  must  be  free  from  fault,  and  specific  performance  must  fail 
by  reason  of  some  defect  in  the  contract  or  noncompliance  with  the 
statute  of  frauds. 

Specific  Performance — Improvements- Compensation  fob  When  not 
Allowed. — A  vendee  in  possession  under  a  contract  for  the  purchase 
of  land,  suing  for  specific  performance,  who  fails  to  maintain  his  right 
of  action,  not  from  any  technical  defect  in  the  form  of  the  contract,  but 
on  account  of  bis  own  laches,  negligence,  and  disregard  of  his  obligate 
tions,  is  not  entitled  to  recover  for  improvements  erected  by  him. 

Specific  Performance — Adjustment  of  Equities. — If  specific  perform- 
ance is  denied  because  of  some  technical  defect  in  a  contract  for  the  sale 
of  land  the  court  may  retain  the  bill  and  adjudicate  and  adjust  any 
other  equities  which  have  arisen  between  the  parties. 

W.  H.  Jewell^  for  the  appellant. 

Massey  &  Wilcox ,  for  the  appellee. 

*••  LiDDON,  C.  J.  The  appellant,  who  was  complainant 
below,  brought  his  bill  in  equity  against  the  appellees.  The: 
bill  prayed  for  specific  performance  by  the  defendant,  the: 
Winter  Park  Company,  of  a  contract  for  the  sale  of  a  lot  iir 
the  town  of  Winter  Park,  and  for  cancellation  of  a  deed 
made  to  tlie  same  lot  by  said  defendant  to  George  B.  Dorn, 
its  codefendant;  and  also  prayed  in  the  alternative  that  the 
defendant,  the  Winter  Park  Company,  be  compelled  to  re- 
fund to  the  complainant  the  difference  between  the  fair  value 
of  the  premises  and  the  amount  due  to  said  company  by  the 
complainant.  After  demurrers  to  the  bill  of  complaint  were 
overruled  the  defendants  answered  the  same.  The  case  was 
set  down  by  the  complainant  for  hearing  upon  bill  and  answer, 
and  was  so  heard,  and  upon  such  hearing  the  court  dismissed 
the  bill.  By  this  course  all  the  material  averments  of  the 
answer  were  admitted  to  be  true. 

The  facts  of  the  case,  as  gathered  from  the  bill  and  answer, 
are  substantially  as  follows:  On  the  twelfth  day  of  September, 
A.  D.  1885,  the  Winter  Park  Company  agreed  to  sell  to  the 
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complainant,  and  the  complainant  agreed  to  buy,  the  lot  in  the 
bill  of  complaint  mentioned.  The  purchase  price  of  said  lot 
was  two  hundred  and  fifty  dollars,  of  which  amount  one  hun- 
dred dollars  was  paid  in  cash,  and  the  remainder,  with  interest 
-at  eight  per  cent  per  annum,  was  to  be  paid  one  year  from 
the  date  of  said  sale.  The  complainant  went  into  possession, 
*but  the  Winter  Park  Company  reserved  the  title  to  said  lot, 
agreeing  to  execute  a  warranty  deed  to  the  complainant  upon 
his  compliance  with  the  terms  of  sale.  Tiie  record  does  not 
'**  disclose  whether  this  original  contract  was  in  writing  or 
•by  parol,  but  it  is  stated  in  the  brief  for  appellant  to  have 
been  by  parol.  The  complainant,  after  taking  possession, 
made  some  small  improvements  upon  the  lot,  not  exceeding 
three  hundred  dollars  in  value,  consisting  of  an  inferior 
dwelling  and  a  blacksmith-shop.  The  complainant  failed  to 
pay  the  balance  of  the  purchase  money  on  September  12, 
1886,  according  to  the  terms  of  the  agieement.  In  the  spring 
of  1887,  when  the  complainant  was  about  to  remove  to  tlie 
state  of  Massachusetts,  a  new  agreement  was  made  by  the 
parties.  This  agreement  was,  in  substance,  that  complain- 
ant should  give  his  note  dated  September  12,  1885,  payable 
in  one  year  to  the  order  of  said  company  for  one  Iiundred 
and  fifty  dollars,  with  interest  at  eight  per  cent  per  annum 
from  date,  payable  at  the  Lyman  Bank,  Sanford,  Florida, 
and  that  the  defendant,  the  Winter  Park  Company,  should 
place  a  warranty  deed  to  said  lot  in  escrow  with  said  bank. 
The  said  note  and  said  deed  were  duly  prepared  by  tlie 
parties,  and  were  by  the  secretary  of  the  Winter  Park  Com- 
pany, but  with  the  full  knowledge  and  consent  of  the  com- 
plainant, both  placed  in  an  envelope  which  was  marked  as 
follows:  "The  inclosed  deed  and  note  are  hereby  left  in 
escrow  with  the  Lyman  Bank,  Sanford,  with  the  following 
conditions:  In  case  the  note  is  promptly  and  fully  paid  the 
deed  is  to  be  delivered  to  Charles  S.  Chabot,  or  order;  other- 
wise the  deed  to  be  returned  to  the  Winter  Park  Company, 
and  the  note  to  said  Charles  S.  Chabot.  For  the  Winter 
Park  Company,  J.  S.  Capen,  secretary."  The  said  note  and 
deed  inclosed  in  said  envelope  were  deposited  with  the  Ly- 
man Bank  in  accordance  with  said  agreement.  Tiie  note 
was  antedated,  and  by  its  terms  was  already  past  due  at  the 
iime  it  was  signed,  but  it  was  at  said  time  verbally  agreed 
\>y  the  parties  to  the  *®*  transaction  that  it  should  become 
actually  due  and  payable  September  12,  1887.     The  bank 
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was  advised  of  the  time  of  the  maturity  of  the  note  under  the 
agreement.  Before  September  12, 1887,  the  date  fixed  for  the 
payment  of  said  note,  the  complainant  wrote  to  the  Winter 
Park  Company  that  he  would  be  unableHo  pay  it  at  njaturity; 
and  thereupon  the  Winter  Park  Company  instructed  the  bank 
to  hold  the  papers  on  the  same  terms  until  January  1,  1888. 
Some  weeks  after  this  date,  the  complainant  not  having  paid 
the  note,  the  bank  returned  the  papers  to  the  Winter  Park 
Company,  and  tliey  were  afterwards  canceled.  The  com- 
plainant was  at  the  time  fixed  for  the  payment  of  the  note, 
and  continuously  afterwards,  absent  in  the  state  of  Massa- 
chusetts. It  appears  from  a  letter  of  the  defendant,  the 
Winter  Park  Company,  to  the  complainant,  dated  October 
24,  1888,  which  was  attached  as  an  exhibit  to  the  bill  of 
complaint,  that  it  had  written  complainant  several  times 
in  the  spring  of  1888,  in  reference  to  the  lot,  especially  about 
the  taxes  upon  the  same,  without  obtaining  any  reply  what- 
ever. On  June  14, 1888,  the  defendant,  the  Winter  Park  Com- 
pany, sent  a  letter  to  the  complainant  by  registered  mail, 
and  which  was  duly  received  by  him.  This  letter  read  aa 
follows: 

"The  Winter  Park  Company, 
"Winter  Park,  Orange  County,  Florida. 

"June,  14th,  1888. 
"  Charles  S.  Chabot,  Esq.^ 

"  My  Dear  Sir:  I  enclose  a  statement  of  your  account 
for  Lot  thirty.  Block  31,  of  the  town  of  Winter  Park,  which 
you  bargained  for  from  the  Winter  Park  Co.,  on  Sept.  12th, 
1885,  promising  to  pay  the  balance  in  one  year  from  date 
at  eight  per  cent  interest.  Not  having  carried  out  any  part 
of  that  arrangement,  this  is  to  **'  notify  you  that  if  the 
balance  ($149.56)  due  as  shown  on  the  statement  is  not  fully 
paid  by  or  before  July  20th,  1888,  the  aforesaid  agreement 
will  be  null  and  void,  and  we  shall  take  possession  of  the 
premises,  and  in  our  own  name  occupy,  own,  rent,  or  dispose 
of  said  property. 

"Very  resp'y» 

"The  Winter  Park  Co., 
"  Per  J.  S.  Capen,  Sec'ty.'* 

The  above  was  signed  in  the  presence  of  Henry  8.  Chubb, 
J.  H.  Abbott. 

This  letter  was  accompanied  by  a  statement  of  account 
which  was  as  follows: 
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Winter  Park,  Florida,  June  14th,  1888. 
C.  S.  Chabot 

In  account  with 
1885  The  Winter  Park  Co.  Dr. 

Sept.  12.     To  Lot  80,  Block  31,  of  the  town  of 

Winter  Park,  as  per  contract $250  00 

1887 

Deer.  16.     To  putting  glass  in  window 1  40 

1888 

Jany.  31.    To  taxes 8  42 


$254  82 
1885  Cr. 

Sept.  12.     By  cash $10000 

1887 

Oct.     17.     By  cash  rent  Waas 10  00 

Oct.    31.     By  cash  rent  of  kitchen.  2  00 

Less  fixing  pump 50 — 1  50 

Nov.    19.     By  cash  rent  Waas 10  00 

Deer.  23.      "      "        "        " 7  00 

««*  1888 

June     1.       "      "       «     Klemmer...         10  00—       138  50 


$116  32 
June     5.    To  interest  to  date 33  24 


$149  56 
The  complainant  paid  no  attention  whatever  to  this  letter, 
not  even  acknowledging  receipt.  On  the  26th  of  July,  1888, 
the  defendant,  the  Winter  Park  Company,  sold  and  conveyed 
said  lot  to  its  codefendant,  George  B.  Dorn,  for  three  hun- 
dred dollars,  and  put  him  in  possession  of  the  same,  the  said 
defendant  Dorn  having  full  knowledge  of  the  status  of  the 
contract  between  the  complainant  and  his  codefendant.  The 
defendant,  the  Winter  Park  Company,  had,  according  to  their 
notice,  taken  possession  of  said  property  before  selling  the 
same  to  Dorn.  The  complainant  by  himself  or  his  tenant 
had  been  in  possession  of  the  property  a  portion  of  the  time 
intervening  between  the  date  of  the  sale  and  the  retaking  of 
possession  by  the  defendant,  the  Winter  Park  Company,  but 
what  portion  of  said  time  is  not  shown  by  the  record.  The 
secretary  of  the  Winter  Park  Company,  acting  for  its  benefit, 
had  looked  after  the  property,  collected  some  rents,  and  ac- 
counted  for  the  same  to  the  complainant  as  part  of   the 
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purchase  money,  as  shown  by  the  statement  of  account  here- 
inbefore set  out.  The  coiuplainant,  a  short  time  before  No- 
vember 16,  1889,  tendered  to  the  Winter  Park  Company  the 
amount  due,  and  demanded  a  deed  to  the  premises.  The 
complainant  ofTered  to  pay  the  amount  due,  upon  delivery 
of  a  deed  to  the  premises,  or  to  pay  the  money  into  the  regis- 
try of  the  court.  The  tender  having  been  refused,  and  the 
Winter  Park  Company  refusing  to  make  the  deed,  the  bill  of 
complaint  ***  was  filed  November  16,  1889.  Upon  these 
facts  the  appellant  contends  that  the  court  below  should  have 
granted  one  or  the  other  of  his  prayers  for  relief;  that,  if  the 
court  below  found  that  the  complainant  was  not  entitled  to 
a  specific  performance  of  the  contract,  it  should  have  retained 
the  bill  of  complaint,  and  have  allowed  the  complainant 
compensation  for  the  improvements  placed  upon  tiie  lot  by 
him,  while  he  was  in  possession  under  his  contract  of  pur- 
chase. 

From  the  facts  stated  it  appears  that  the  Winter  Park 
Company  had  been  extremely  liberal  in  extensions  of  time  to 
the  complainant,  and  endeavored  to  afford  him  full  oppor- 
tunity to  comply  with  his  contract.  In  granting  such-  favors 
it  canceled  the  original  contract  and  made  a  new  one,  giving 
an  extension  of  one  year,  or  until  September  12,  1887.  At 
complainant's  request  it  granted  a  further  extension  until 
January,  1888.  After  this  date  the  complainant  ceased,  un- 
til October  16,  1888,  long  after  the  lot  had  been  sold  to  Dorn, 
to  have  any  communication  with  the  Winter  Park  Company. 
Although  it  wrote  him  several  times  in  reference  to  taxes 
upon  the  lot,  and  other  matters  connected  with  the  same,  he 
entirely  ignored  the  letters,  not  even  acknowledging  receipt 
of  tiiem;  and  a  reasonable  conclusion  from  his  actions  in  the 
matter  was  that  he  did  not  desire  further  negotiations  with 
the  company,  and  had  abandoned  his  contract  with  them. 
During  this  interval  the  notice  of  June  16,  1888,  hereinbefore 
set  forth,  was  sent  to  complainant.  Not  only  did  he  fail  to 
comply  with  the  notice,  but  it  failed  to  elicit  any  reply  what- 
ever from  him,  beyond  the  receipt  required  to  be  given  by 
the  recipient  of  a  registered  letter  by  the  United  States  postal 
laws  and  regulations.  Upon  the  expiration  ***  of  the  time 
limited  in  the  notice  the  Winter  Park  Company  canceled  the 
contract,  resumed  possession  of  the  property,  and  sold  and 
conveyed  it  to  Dorn. 

It  is  admitted  by  all  parties  that  the  various  extensions 
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granted  the  complainant  amounted  to  an  acquiescence  in  liis 
failure  to  perform  his  contract,  and  kept  the  contract  in  force 
until  the  time  limited  in  the  notice  of  June  14,  1889.  It  is 
insisted  by  the  appellant  that  time  was  not  of  the  essence  of 
the  contract,  and  that  the  Winter  Park  Company  had  no 
right  to  make  it  such,  or  to  put  a  limitation  upon  tlie  time  of 
performance  by  the  complainant,  by  giving  such  notice.  We 
agree  that  time  was  not  of  the  essence  of  the  original  contract 
in  this  case;  unless  expressly  stated  so  to  be  it  is  not  gener- 
ally 80  regarded  in  a  court  of  equity:  Southern  Life  Ins.  etc. 
Co.  V.  Cole,  4  Fla.  359.  While  time  may  not  be  the  essence 
of  the  original  contract  the  principle  is  well  established  that 
where  one  party  to  a  contract  is  guilty  of  laches  and  negli- 
gence to  perform  the  same,  and  the  time  for  performance  has 
passed,  the  other  party  may,  by  giving  notice,  fix  a  reason- 
able time  for  the  performance  of  the  contract,  and  has  the 
right  to  treat  the  contract  abandoned  if  not  complied  with  in 
such  limited  time:  Waterman  on  Specific  Performance  of 
Contracts,  sees.  465-483;  2  White  and  Tudor's  Leading  Cases 
in  Equity,  1137;  note  to  Seton  v.  Slade,  and  authorities  cited; 
Kirhy  v.  Harrison,  2  Ohio  St.  326;  59  Am.  Dec.  677.  Al- 
though  the  complainant  was  in  default,  he  made  no  reply 
whatever  to  the  notice.  If  he  had  desired  still  further  exten- 
sion of  time  he  should  have  let  his  wishes  be  known.  If 
he  considered  that  he  had  further  rights  in  the  matter,  and 
that  the  Winter  Park  Company  could  not  put  a  limita- 
tion of  time  upon  **''  him,  he  should  have  been  prompt  in 
the  assertion  of  such  rights.  Failing  to  ask  any  further  ex- 
tension or  to  assert  any  right,  he  must  be  held  as  acquiescing 
in  the  demand  contained  in  the  notice,  and  as  abandoning 
all  rights  he  might  have  had  to  enforce  the  performance  of 
the  contract:  Gentry  v.  Rogers,  40  Ala.  442,  449.  In  order 
that  such  a  notice  have  the  efiect  to  put  a  limitation  upon 
the  time  for  the  performance  of  a  contract  the  time  fixed  for 
the  performance  of  the  contract  should  be  a  reasonable  time 
within  which  to  do  the  act  required.  There  cannot  in  the 
nature  of  things  be  any  fixed  rule  as  to  what  constitutes  a 
reasonable  time  in  such  cases.  It  must  depend  upon  the 
facts  of  each  particular  case.  The  time  fixed  for  the  perform- 
ance of  the  contract  in  the  notice  in  question  was  nearly  forty 
days.  The  simple  act  required  to  be  done  was  the  payment 
of  a  sum  of  money.  True  the  complainant  lived  in  Massa- 
chusetts, and  the  defendant  corporation  was  in  Florida.     We 
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cannot,  however,  close  our  eyes  to  what  is  a  matter  of  com- 
mon knowledge,  that  in  this  age  of  electricity  and  steam,  in 
the  facilities  they  afford  for  communication  between  different 
states  of  the  union,  and  the  transmission  of  money  and  other 
articles  from  one  portion  of  the  country  to  another,  have  prac- 
tically annihilated  distance  and  time.  Under  all  the  circum- 
stances of  the  case  we  think  the  limitation  of  time  fixed  in 
the  notice  was  a  reasonable  one. 

There  is  another  reason  why  we  think  the  complainant  was 
not  entitled  to  specific  performance  of  the  contract:  He  did  not 
come  into  court  with  sufficient  promptness.  While  a  court 
of  equity  will  not,  as  stated,  regard  time  as  of  the  essence  of 
a  contract  unless  expressly  made  such  by  the  contract  itself, 
yet  it  will  require  that  one  who  seeks  specific  performance 
of  ***  a  contract  shall  not  be  guilty  of  unreasonable  delay, 
and  shall  seek  his  redress  with  reasonable  promptness.  The 
specific  performance  of  a  contract  for  the  sale  of  lands  is  not 
a  matter  of  right  in  either  party,  but  rests  within  the  sound 
reasonable  discretion  of  a  court  of  equity.  This  discretion 
will  only  be  exercised  where  the  complainant  shows  himself 
pron)pt  and  eager  to  perform  the  contract  on  his  part,  and  to 
have  same  performed  by  the  other  party:  Knox  v.  Spratt,  23 
Fla.  64;  Van  Doren  v.  Robinson,  16  N.  J.  Eq.  256;  Goodwin  v. 
Lyon,  4  Port.  297;  Potter  v.  Dougherty,  25  Pa.  St.  405;  Gentry 
V.  Rogers,  40  Ala.  442,  448,  and  authorities  cited.  In  this  case 
the  complainant  had  no  agreement  or  understanding  for  any 
extension  of  time  for  performance  of  his  contract  after  Janu- 
ary 1,  1888.  His  laches  after  that  time  was  of  his  own  fault 
and  willfulness,  and  without  the  consent  of  tiie  Winter  Park 
Company.  He  had  been  long  in  default  when  the  notice  of 
June  14,  1888,  was  sent  to  him.  After  this  notice  he  made 
no  protest  or  assertion  of  his  rights;  no  payments  or  efforts 
for  further  extension  of  time.  When  defendant,  the  Winter 
Park  Company,  wrote  to  him,  he  ignored  the  letters.  Then, 
after  the  notice  of  June  14,  1888,  was  given  him,  making  no 
reply,  he  waited  for  considerably  more  than  a  year  after  the 
property  had  been  sold  to  another  party  before  he  tendered 
the  money  and  sought  to  perform  his  contract,  or  sought  to 
have  the  deed  made  to  him.  The  suit  was  brought  Novem- 
ber 16,  1889,  nearly  one  year  and  four  months  from  the 
expiration  of  the  time  limited  in  the  notice.  This  we  con- 
sider an  unreasonable  delay.  What  is  a  reasonable  time 
within  which  to  file  a  bill  for  the  specific  performance  of 
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a  contract  cannot  be  fixed  with  precision  by  any  general 
rule.  In  Watson  v.  *«»  Eeid,  1  Russ.  &  M.  236,  cited  with 
approval  in  Knox  v.  Spratt,  23  Fla.  64,  one  year  after  default 
•was  held  to  be  an  unreasonable  delay  upon  the  part  of  a  ven- 
•dor.  In  Gentry  v.  Rogers,  40  Ala.  442,  likewise  cited  in  Knox 
V.  Spratt,  23  Fla.  64,  nine  months  was  held  to  be  unreason- 
able delay.  The  ground  upon  which  delay  in  this  class  of 
cases  is  considered  unreasonable  is,  that  it  raises  a  presump- 
tion that  the  party  has  abandoned  tlie  contract,  and  is  equiv- 
alent to  a  consent  to  a  rescission:  Knox  v.  Spratt,  23  Fla.  64; 
Waterman  on  Sj)ecific  Performance  of  Contracts,  sec.  473, 
a,nd  authorities  cited. 

It  is  claimed  by  the  appellant  that  although  he  might  not 
have  been  entitled  to  a  specific  performance  of  the  contract, 
yet  that  while  he  was  a  vendee  in  possession  he  made  valu- 
able improvements  upon  the  land,  and  that  the  bill  should 
have  been  retained,  that  he  might  recover  compensation  for 
these  improvements.  The  alternative  pra3'er  of  the  bill  is, 
that  "said  company  be  compelled  to  refund  to  complainant 
the  difference  between  the  fair  value  of  said  premises  and 
the  amount  due  said  company."  The  "  fair  value"  of  the 
premises  is  not  shown  in  the  record.  The  price  for  which  it 
was  sold  to  Dorn  and  the  value  of  improvements  put  upon  it 
by  the  complainant  are  the  only  data  throwing  any  light  upon 
the  subject  of  value  of  the  premises.  The  case  of  Lewis  v. 
Yale,  4  Fla.  418,  asserts  the  general  doctrine  to  be  "  that  a 
court  of  equity  cannot  award  compensation  in  damages  for 
injury  sustained  by  nonperformance  of  a  contract,  where  the 
primary  relief  (specific  performance)  cannot  be  decreed." 
This  case  was  upon  the  general  subject  of  damages  for  the 
breach  of  contracts  for  the  sale  of  lands,  and  the  damages 
sought  to  be  recovered  were  not  on  account  of  improvements 
erected  upon  the  land.  *'•  The  head-notes  in  the  case  of 
>Glinshi  v.  Zawadski,  8  Fla.  405,  say:  "  1.  Where  the  object 
of  the  bill  is  to  compel  the  '  specific  performance '  of  a  con- 
tract, if  the  prayer  be  denied  (as  a  general  rule),  the  bill  will 
he  dismissed;  but  there  are  exceptional  cases,  as  where 
•equity  is  found  to  have  arisen  between  the  parties  to  the  con- 
tract growing  out  of  its  peculiar  cliaracter  or  nature.  In  such 
case  the  bill  may  be  retained  for  the  purpose  of  having  that 
equity  adjusted;  2,  Where  one  contracts  to  purchase  real 
estate,  and  proceeds  to  erect  improvements  thereon,  if  com- 
pensation therefor  be  decreed  him,  the  amount  is  to  be  based 
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upon  the  actual  value  of  the  improvements,  or,  at  farthest, 
upon  a  reasonable  allowance,  and  not  upon  the  amount  ex- 
pended." We  have  no  doubt  that  in  a  proper  case  the  equi- 
ties miglit  be  such  that,  where  the  prayer  of  the  bill  for 
specific  performance  is  denied,  the  court  would  retain  the 
bill,  and  adjudicate  any  other  equities  which  had  arisen  be- 
tween the  parties.  In  cases  where  the  vendee  in  possession 
had  made  valuable  improvements  upon  the  faith  of  his  pur- 
chase, and  the  contract  is  such  that  specific  performance 
thereof  cannot  be  enforced,  the  vendor  will  be  compelled  to 
refund  the  purchase  money,  and  to  pay  the  actual  value  of 
the  improvements.  Waterman  on  Specific  Performance  of 
Contracts,  sec.  281,  and  authorities  cited.  We  find  a  large 
number  of  cases  of  specific  performance  of  contracts  for  the 
sale  of  land,  wherein  the  primary  relief  prayed  for,  i.  e., 
specific  performance,  was  denied,  and  yet  compensation  was 
allowed  the  complaining  vendee  for  improvements  put  upon 
the  land  upon  the  faith  of  his  contract.  In  all  of  these  cases 
the  complainant  was  free  from  fault,  and  specific  perform- 
ance was  denied  by  reason  of  some  defect  in  the  contract,  or 
noncompliance  with  the  statute  of  frauds.  *^*  These  adju- 
dications are  reiterations  of  the  doctrine  everywhere  enforced 
by  courts  of  equity,  that  the  statute  of  frauds  should  not  be 
used  as  an  instrument  of  fraud.  We  have  been  unable  to 
find  any  case  where  compensation  was  allowed  a  vendee 
where  his  case  failed,  not  from  any  technical  defect  in  the 
form  of  his  contract,  but  on  account  of  his  own  laches, 
negligence,  and  disregard  of  his  obligations.  The  appellant 
in  this  case  may  suffer  some  pecuniary  loss  from  which  we 
might  wish  to  save  him,  but  he  is  in  a  predicament  into 
which  he  has  gotten  himself  by  his  own  conduct,  and  from 
which  we  are  powerless  to  extricate  him:  Hatch  v.  Cobb,  4 
Johns.  Ch.  559;  Goodwin  v.  Lyon,  4  Port.  297. 

There  is  no  error  in  the  decree  appealed  from,  and  it  is 
affirmed.  

Vendor  and  Purchasbr — ^Time  When  of  Essence  of  Contract,  Gbit- 
ERALLT. — Time  is  not  generally  deemed  in  equity  of  the  essence  of  the 
contract  unless  the  parties  have  expressly  so  treated  it:  Young  v.  BaUtbone^ 
IG  N.  J.  Eq.  224;  84  Am.  Dec.  151,  and  note;  Coleman  v.  ApplegarUi,  tJ8 
Mil.  21:  6  Am.  St.  Rep.  417,  and  note.  When  time  is  not  expressly 
stated  to  be  of  the  essence  of  tlie  contract  courts  are  reluctant  to  euforca 
forfeitures:  Saiiford  v.    Weeks,  S8  Kan.  319;  5  Am.  St.  Rep.  748,  and  note. 

Vendok  a.sd  PaRCHASEit — Bkkach  of  Contract — Notice. — Wlien  time 
is  not  made  of  the  essence  of  a  contract  for  the  sale  of  laud,  it  is  iucum 
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bent  upon  the  vendor  or  his  assignee  who  would  terminate  the  contract, 
and  insist  upon  a  forfeiture,  to  give  notice  to  the  vendee  and  a  reasonable 
time  within  which  to  do  any  act  required  of  him:  Alexander  v.  Jackson,  92 
Cal.  514;  27  Am.  St.  Rep.  158,  and  note. 

Spkcifio  Performance — Effect  of  Laches. — Specific  performance  of  a 
contract  to  convey  land  will  not  be  decreed  if  there  has  been  great  delay 
in  complying  with  the  contract  of  purchase,  or  in  filing  a  bill  to  enforce 
the  rights  of  a  party  to  such  contract:  Hatch  v.  Kizer,  140  111.  583;  33  Am. 
St.  Rep.  258,  and  note. 

Specific  Performance — Discretion  of  Court, — A  decree  for  specific 
performance  is  not  granted  as  a  matter  of  course,  but  rests  in  the  sound 
discretion  of  the  court:  Friend  v.  Lamb,  152  Pa.  St.  529;  34  Am.  St.  Rep. 
672,  and  note,  with  the  cases  collected. 

Vendor  and  Purchaser  —  Compensation  for  Improvements.  —  Al- 
though a  parol  agreement  to  convey  land  will  not  be  specifically  enforced, 
yet  the  party  repudiating  the  contract  will  not  be  allowed  to  enjoy  the 
benefit  of  permanent  improvements  put  upon  the  land  by  one  relying  on 
such  contract  without  compensation  for  the  same:  Pilt  v.  Moore,  99  N.  C. 
85;  6  Am,  St,  Rep.  489,  and  extended  note;  Herring  v.  Pollard,  4  Hiunph. 
362;  40  Am.  Dec.  653,  and  note.  A  bona  fide  occupant  of  land  under  a 
contract  to  purchase  is  entitled  to  charge  for  improvements  exceeding  the 
rent:  Ewing  v.  Handlcy,  4  Lit.  346;  14  Am.  Deo.  140;  Martin  v.  Atkinson, 
7  Ga.  228;  50  Am.  Dec,  403,  See,  also,  Oibert  v.  Peteler,  .*?8  N,  Y.  165;  97 
Am.  Dec  785,  and  note;  and  the  note  to  Bairett  v.  Slradl,  9  Am.  St.  Rep. 
805. 
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Featidulent  Convetances— Debtor  and  Creditor — What  Sufficient 
to  Create  Relation  of. — The  contingent  liability  of  a  surety  is  suf- 
ficent  to  create  the  relation  of  debtor  and  creditor  within  the  meaning 
of  the  statute  of  frauds  against  the  fraudulent  alienation  of  property, 
and  a  note  given  for  a  pre-existing  debt  and  renewed  from  time  to  time 
by  the  maker  and  surety  continues  the  debt  in  force  as  originally 
made, 

Fbaudulent  Conveyances — Purchase  bt  Husband  for  Wife— Right 
of  Husband's  Creditors  to  A'itack, — The  fact  that  property  is  pur- 
chased by  the  wife  and  partly  paid  for  by  the  husband,  and  the  deed 
taken  in  the  name  of  the  wife,  coupled  with  an  existing  indebtednesa 
of  the  husband,  makes  a  prima  facie  case  of  fraud,  and  the  creditor  of 
the  husband  can  subject  the  property  in  the  hands  of  the  wife  or  her 
legal  representatives  to  his  debt  to  the  extent  of  the  amount  paid  by 
the  husband,  unless  the  presumption  of  fraud  is  negatived  by  the 
financial  condition  of  the  husband,  and  the  circumstances  at  the  time, 
or  other  rebutting  evidence. 

Fraudulent  Conveyancks— Sufficienot  of  Pleading  to  Show.  —  An 
allegation  in  a  bill  in  equity  that  the  payinent  by  the  husliand  of  a 
mortgage  note  given  for  the  purchase  money  of  property  conveyed  to 
the  wife   was  for  the  convenience  of  the  husband,  and  for  the  purpose 
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of  defrauding,  hindering,  and  delaying  his  just  creditors,  of  which 
fact  complainant  was  ignorant  until  recently  before  the  filing  of  the 
bill,  is  an  allegation  of  fraud  in  fact,  and,  coupled  with  a  showing  that 
the  complainant,  at  the  time  of  such  settlement,  sustained  the  relation 
of  creditor  to  the  husband,  is  sufficient  of  itself,  if  true,  to  maintain 
the  bill  and  to  subject  the  property  in  tlie  hands  of  the  wife  to  hi* 
debt,  to  the  extent  of  the  amount  thus  paid  by  the  husband. 

Massey  &  Wilcox,  for  the  appellant. 

E.  R.  Gunby,  for  the  appellees. 

■''*  Mabry,  J.  This  is  an  appeal  from  a  decree  sustain- 
ing a  demurrer  to  an  amended  bill  filed  in  the  Orange  county 
circuit  court  by  appellant.  The  allegations  of  the  amended 
bill  are  in  substance  that  the  complainant  therein,  appellant 
here,  on  the  fourth  day  of  June,  1886,  jointly  executed  a  note 
with  defendant  J.  H.  Livingston,  at  *'*  his  request,  to  the 
order  of  the  First  National  Bank  of  Orlando  in  the  sura  of 
$1,681.85,  but  that  complainant  was  in  fact  a  mere  surety  on 
the  note  for  the  said  Livingston;  that  on  the  twenty-eighth 
day  of  October  following,  said  note,  with  the  accrued  interest 
thereon,  was  renewed,  or  a  new  note  given  in  its  place,  by  the 
said  Livingston  in  the  sura  of  $1,817,  with  complainant  still 
continuing  thereon  as  surety,  said  renewed  note  to  mature 
in  three  months;  that  subsequently,  at  divers  times,  the 
said  Livingston,  with  complainant  still  continuing  as  surety 
thereon,  jointly  executed  notes  to  the  order  of  said  bank  to 
secure  the  sum  of  money  first  obtained,  with  accrued  interest, 
the  last  renewal  being  on  the  twentieth  day  of  November, 
1888,  at  which  time  the  original  loan  to  Livingston,  with  its 
accruals  of  interest,  was  included  in  a  note  to  the  said  bank 
for  the  sum  of  $3,420,  executed  by  the  said  Livingston  and 
complainant  jointly;  that  upon  the  maturity  of  the  last-men- 
tioned note  complainant  was  compelled  to  and  did  pay  the 
same,  the  said  Livingston  being  either  unable  or  unwilling 
to  do  so,  and  that,  in  order  to  recover  said  sum  of  money 
from  Livingston,  complainant  instituted  a  suit  in  the  Orange 
county  circuit  court  in  May,  1889,  and  recovered  judgment 
against  him  for  $3,520;  that  execution  has  been  issued  upon 
said  judgment  and  has  been  returned  by  the  sheriflF  nulla 
bona,  whereby  complainant  is  unable  to  recover  from  said 
liivingston  the  money  paid  for  his  benefit  and  on  his  account. 
The  bill,  and  its  amendments,  further  alleges  that  in  May, 
1886,  defendant  Mary  W.  Livingston,  wife  of  defendant  J.  H. 
Livingston,  acquired  by  grant  to  her  in  fee  simple  lot  five  (6) 
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in  Whilden's  subdivision  of  Lucerne,  property  in  the  town 
of  Orlando,  togetlier  witli  the  hotel  thereon,  known  as  the 
Lucerne  House,  and  the  furniture  therein,  subject  to  the  lien 
of  a  *****  mortgage  given  to  secure  four  purchase  money  notes, 
dated  November  22,  1884,  the  first  for  the  sum  of  five  hundred 
dollars,  and  the  other  three  each  for  $1,666.66,  and  t(  mature 
respectively  in  thirty  days,  twelve  months,  two  years,  and 
three  years  from  date;  that  the  third  one  of  said  notes 
matured  according  to  its  terms  about  the  twenty-second  day 
of  November,  1886,  and  previous  to  that  time  it  had  been 
sent  to  the  bank  for  collection;  that  the  title  to  the  Lucerne 
House  property  was  at  the  time  of  the  maturity  of  said  note, 
and  at  the  time  of  filing  the  bill,  in  the  name  of  the  wife, 
Mary  W.  Livingston,  and  that  the  husband,  J.  H.  Livingston, 
then  being  indebted  to  complainant  on  account  of  the  surety- 
siiip  on  the  said  note  to  the  bank,  dated  the  twenty-eighth 
day  of  October,  1886,  in  order  to  discharge  the  lien  of  the 
said  third  purchase  money  note,  secured  the  loan  of  a  sum  of 
money  upon  his  interest  in  a  cei'lain  lot  in  the  city  of  Orlando, 
known  as  Block  AA  of  W.  A.  Patrick's  addition  to  said 
town,  and  with  that  and  other  of  his  money  paid  the  said 
purchase  money  note  for  $1,666.66;  that  at  the  time  Living- 
ston made  this  paj^nent  he  had  little  or  no  property  in  his 
name  subject  to  execution,  with  the  exception  of  said  lot  in 
Patrick's  addition;  that  his  investment  in  said  Lucerne 
House  property  was  a  voluntary  settlement  upon  his  wife; 
that  it  was  for  the  convenience  of  Livingston,  and  for  the  pur- 
pose of  defrauding,  hindering,  and  delaying  his  just  creditors, 
and  that  his  wife  knew  he  was  apparently  insolvent,  and 
consented  to  such  a  voluntary  settlement  upon  her;  all  of 
which  facts  complainant  until  recently  was  in  ignorance.  It 
is  further  alleged  that  the  said  hotel  described  as  the  Lucerne 
House  had  recently  been  destroyed  by  fire,  and  that  it  was 
insured  against  loss  by  fire  in  the  Hartford  Insurance  Com- 
pany for  the  sum  of  $1,500,  in  *®'  the  Western  Insurance 
Company  for  the  sum  of  $1,000,  in  the  American  Insur* 
'ance  Comi>any  in  the  sum  of  $500,  in  the  Continental  Insur- 
ance Company  for  the  sum  of  $500,  and  in  the  Springfield 
Insurance  Company  for  the  sum  of  $1,500 — aggregating  in 
insurance  the  sura  of  $5,000;  that  the  lot  of  land  on  which 
said  hotel  was  located  was  not  sufficient  to  repay  complainant 
the  amount  of  money  which  he  had  been  compelled  to  pay^ 
and  that,  if  the  insurance  money  was  paid  to  the  said  Mary 
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W.  Livingston  or  her  husband,  complainant  would  be  deprived 
of  the  means  of  recovering  wiiat  was  justly  due  him.  The 
bill  prays  for  injunction  and  process,  and  the  special  relief  as 
to  the  property  is  that  the  lot  on  which  the  hotel  was  situated 
be  decreed  to  be  held  in  trust  for  the  bene6t  of  complainant 
to  the  extent  of  the  money  invested  in  the  same  by  the  hus- 
band while  he  was  a  debtor  of  complainant,  and  that  the 
insurance  money  be  decreed  to  be  equitable  assets  of  J.  H. 
Livingston  to  the  extent  of  the  money  invested  by  him  in 
the  Lucerne  House  property  in  favor  of  complainant. 

The  grounds  of  tlie  demurrer  are  that  there  is  no  equity  in 
the  amended  bill;  that  complainant  does  not  show  by  his 
bill  that  any  of  his  money  went  into  the  Lucerne  House  lot 
or  hotel;  and  that,  under  the  statements  of  the  amended  bill, 
no  trust  could  arise,  and  for  other  good  reasons  appearing 
upon  the  bill. 

Mrs.  Livingston  acquired  the  title  to  the  Lucerne  property, 
subject  to  the  lien  for  purchase  money,  about  one  year  before 
the  debt,  for  which  Reel  was  surety,  was  contracted,  and  it 
is  not  alleged  that  the  purchase  of  the  property  by  her  was 
for  the  purpose  of  defrauding  her  husband's  creditors,  or  on 
his  account.  It  is  distinctly  alleged,  however,  that  the  hus- 
band discharged  with  his  own  means  the  third  purchase  **' 
money  note,  amounting  to  $1,666.66,  secured  by  the  mortgage 
or*  the  property  purchased  by  the  wife,  and  that  the  payment 
of  this  note  was  a  voluntary  settlement  upon  her.  It  is 
made  to  appear  clearly  from  this  allegation  of  the  bill  that 
$1,666.66  of  the  husband's  money  went  to  discharge  in  part 
the  purchase  price  of  property  bought  by  the  wife,  and  that, 
to  the  extent  of  the  sum  mentioned,  the  husband  contributed 
his  own  means  to  the  acquisition  of  property  by  the  wife. 
Complainant's  status  as  a  creditor  of  J.  H.  Livingston  at  the 
time  he  contributed  his  money  to  the  satisfaction  of  the  pur- 
chase money  note  against  the  wife's  property  is  material, 
under  the  allegations  of  the  bill,  in  determining  complain- 
ant's  right  to  follow  the  money  mentioned,  though  it  were 
given  to  the  wife  as  stated.  And  this  point  introduces  ap- 
pellees' first  contention,  that  it  is  not  shown  by  the  bill  that 
appellant  was  a  creditor  of  J.  H.  Livingston  when  he  paid 
the  purchase  money  note  secured  by  a  mortgage  on  his  wife's 
property.  It  is  not  denied  that  the  relation  of  debtor  and  cred- 
itor may  exist  within  the  meaning  of  the  statute  of  frauds 
in  cases  of  contingent  liability  where,  at  the  time  of   the 
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transaction  complained  of  as  fraudulent,  no  right  of  action 
existed  in  favor  of  the  party  assailing  the  transaction.  In 
Alston  V.  Bowles,  13  Fla.  117,  it  is  said:  "Whenever  such  a 
claim  is  reduced  to  judgment  the  courts  will  not  sustain  a 
conveyance  made  between  the  execution  of  such  contract 
and  the  time  at  which  a  right  of  action  accrues,  upon  the 
ground  that  the  liability  was  contingent."  The  autiiorities 
are  abundant  to  sustain  the  view  that  the  contingent  liability 
of  a  surety  is  sufficient  to  create  the  relation  of  debtor  and 
creditor  within  the  meaning  of  the  statute  of  frauds  against 
the  fraudulent  alienation  of  property.  The  position  '**'  of 
counsel  for  appellees  is  that,  as  shown  by  the  bill,  the  claim 
on  which  complainant  was  surety  first  accrued  three  months 
from  October,  1886,  and,  that  instead  of  insisting  on  the  col- 
lection of  the  claim  then,  comjjlainant  joined  with  Living- 
ston in  giving  a  new  note,  and  thereby  entered  into  a  new 
contract  and  continued  to  make  new  contracts  until  the 
twentieth  day  of  November,  1888,  when  the  note  upon  which 
the  judgment  was  obtained  was  executed.  The  contention, 
as  we  understand  it,  briefly  stated,  is  that  the  execution  of 
the  last  note  to  the  bank  in  November,  1888,  affords  the  only 
basis  of  liability  between  J.  H.  Livingston  and  complainant 
to  which  we  can  look  in  ascertaining  whether  the  relation  of 
debtor  and  creditor  existed  between  them  at  the  time  the 
purchase  money  note  against  the  wife's  property  was  dis- 
charged. The  courts  uniformly  have  given  a  liberal  con- 
struction to  the  statute  of  frauds  in  furtherance  of  its  objects, 
and  it  is  said  in  Alston  v.  Bowles,  13  Fla.  117,  that  "the 
courts,  both  in  England  and  the  United  States,  have  given  a 
most  liberal  construction  to  the  terra 'creditor '  in  the  stat- 
ute." The  bill  clearly  shows  that  the  various  notes  given  by 
Livingston  and  complainant  to  the  bank  after  June,  1886, 
were  renewals  of  the  one  given  at  that  time,  and  included 
the  principal  sum  then  secured  with  the  accruals  of  interest 
thereon.  The  real  consideration  or  fundamental  basis  of  all 
the  notes  executed  to  the  bank  was  the  money  obtained  by 
Livingston  from  the  bank  on  the  first  note  in  June,  1886.  In 
Faloon  v.  Mclntyrej  118  111.  292,  it  appeared  that  a  father 
had  made  a  voluntary  conveyance  in  trust  for  the  benefit  of 
his  wife  and  children,  and  twelve  months  after  the  execution 
of  the  trust  deed  he  executed  a  note  upon  which  judgment 
was  rendered.  Tiie  judgment  creditor  assailed  the  convey- 
ance in  trust  on  the  '^^  ground  that  it  was  voluntary,  and 
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tlmt  wliile  Ins  note  upon  which  the  judgment  was  ren  Jered  bore 
date  subsequent  to  the  deed  of  trust,  it  was  in  fact  given  for 
a  demand  existing  before  and  at  the  time  such  conveyance 
was  made.  Tiie  court  examined  the  testimony  to  see  if  the 
demand  for  wliich  tlie  note  was  given  did  in  fact  exist  at 
the  date  of  the  voluntary  conveyance. 

Our  conchision  is  that  appellant  was  a  creditor  of  Living- 
ston, within  the  meaning  of  the  statute  of  frauds,  at  the  time 
he  discharged  the  purchase  money  note  against  his  wife's 
property,  and  continued  as  such  to  the  time  of  filing  the  bill: 
Alston  V.  Rowles,  13  Fla.  117;  McLauchlin  v.Bank  of  Potomac^ 
7  How.  220;  Lowry  v.  Fisher,  2  Bush,  70;  92  Am.  Dec.  475; 
Woodridge  v.  Gage,  68  111.  157;  Pennington  v.  Seal,  49  Miss. 
618;  Bump  on  Fraudulent  Conveyances,  497,  498. 

It  is  next  contended  that  it  does  not  appear  from  the  bill 
that  when  Livingston  paid  the  purchase  money  note  against 
his  wife's  property  he  was  insolvent,  or  did  not  have  other 
propert}'  ample  to  protect  complainant  as  surety  on  the  note. 
It  is  alleged  in  the  bill  that  the  investment  in  the  Lucerne 
property  by  paying  the  purchnse  money  note  for  $1,666.66 
was  a  voluntary  settlement  by  Livingston  on  his  wife,  and 
that  at  the  time  he  had  little  or  no  property  in  his  own  name 
Fubject  to  execution,  except  a  lot  mortgaged  by  him  to  secure 
the  money  with  which  to  make  tlie  investment.  Were  this 
the  only  allegation  in  the  bill  impeaching  the  alleged  settle- 
ment on  the  wife  we  would  be  called  upon  to  say  whether 
or  not  it  is  sufficient  to  sustain  the  bill.  It  was  decided  in 
Alston  V.  Howies,  13  Fla.  117,  that  where  property  is  pur- 
chased and  paid  for  by  the  husband,  and  a  deed  is  taken 
in  the  name  of  the  wife,  such  acts,  coupled  with  an  existing 
indebtedness  of  the  '***  husband,  made  a  privia  facie  case  of 
fraud.  In  such  case  the  creditor  can  follow  the  funds  of  the 
debtor,  and  subject  the  property  in  the  hands  of  the  wife  or 
her  legal  representatives,  unless  the  presumption  of  fraud  is 
negatived  by  the  condition  of  the  debtor  and  his  circum- 
stances at  the  time,  or  other  rebutting  evidence.  It  is  stated 
by  Kelley  on  Contracts  of  Married  Women,  chapter  6,  sectioa 
9,  that  "all  gifts  from  a  husband  to  his  wife  are  good  inter 
se,  and  against  all  persons  claiming  under  them;  and  good 
against  all  persons,  if  he  is  not  in  debt  at  the  time;  but  such 
gifts  are  voidable  as  to  existing  creditors,  if  their  rights  are 
not  secured,  and  as  to  purchasers  without  notice  and  as  to 
subsequent  creditors,  if  made  with  intent  to  delay  or  defraud 
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them."  The  bill  in  the  case  before  us  further  distinctly  al- 
leges that  the  payment  of  the  third  note  given  for  the  purchase 
money  of  the  property  purchased  by  the  wife  was  for  the 
convenience  of  the  husband,  and  for  the  purpose  of  defraud- 
ing, hindering,  and  delaying  his  just  creditors,  of  which  fact 
complainant  was  in  ignorance  until  recently  before  the  filing  of 
the  bill.  So  we  have  in  the  bill  demurred  to  not  only  an  allega- 
tion that  complainant  was  a  creditor  to  a  considerable  amount, 
of  Livingston  when  the  latter  made  a  voluntary  settlement 
upon  his  wife,  but  an  averment  that  the  settlement  was  made 
for  the  purpose  of  delaying,  hindering,  and  defrauding  his 
creditors.  This  is  an  allegation  of  fraud  in  fact,  and,  coupled 
with  the  showing  that  complainant  at  the  time  of  the  settle- 
ment sustained  the  relation  of  creditor,  is  sufficient  of  itself, 
if  true,  to  maintain  the  bill:  Robinson  v.  Springfield  Co.,  21 
Fla.  203.  There  is  no  contention  here  that  if  complainant 
Bustained  the  relation  of  creditor  of  Livingston,  and  that  the 
latter's  financial  '®*  condition  was  such  at  the  time  of  the  set- 
tlement as  to  condemn  the  transaction  as  fraudulent  in  law, 
or  that  if  the  settlement  was  fraudulent  in  fact  the  amount 
contributed  to  pay  off  the  purchase  money  note  against  the 
wife's  property  cannot  be  reached  in  a  court  of  equity.  The 
fact  that  the  purchase  of  the  property  was  by  the  wife,  and 
in  her  name,  and  its  title  was  never  in  the  husband,  will  not 
stand  in  the  way  of  reaching  the  money  contributed  by  him 
in  securing  the  property  to  the  wife:  Alston  v.  Rowles,  13 
Fla.  117.  The  result  so  far  is,  that  upon  the  allegations  of 
the  bill,  the  complainant  showed  a  right  to  charge  upon  the 
lot  of  land  upon  which  the  Lucerne  Hotel  was  located  the 
amount  paid  by  J.  H.  Livingston  towards  the  satisfaction  of 
the  purchase  money  demand  against  it,  and  that  the  bill 
should  not  have  been  dismissed  on  demurrer.  The  amended 
bill  alleges  that  Mrs.  Livingston  acquired  title  to  the  Lucerne 
property  in  May,  1885,  subject  to  the  lien  of  purchase  money 
notes  amounting  to  $5,000,  but  it  is  not  alleged  that  she  paid 
any  sum  of  money  on  this  purchase.  The  only  allegation  as 
to  payment  of  purchase  money  on  this  property  is  the  pay- 
ment of  the  third  note  by  J.  H.  Livingston  in  November, 
1886.  In  the  absence  of  allegations  as  to  payments  either  by 
Mrs.  Livingston  or  her  husband  other  than  the  $1,666.66 
paid  in  1886  there  is  no  basis  for  a  claim  to  subject  the  lot 
in  question  for  more  than  the  sum  mentioned  as  having  been 
paid.     Nor  can  we  see  from  the  allegations  of  the  bill  any 
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just  basis  for  a  claim  on  the  insurance  money  as  equitable 
assets  of  J.  H.Livingston.  It  is  not  alleged  that  he  paiJ  any 
money  in  effecting  the  insurance  on  the  property,  or  that  it 
was  insured  in  his  favor,  or  even  for  the  benefit  of  his  wife,  or 
that  she  paid  any  money  to  secure  the  insurance.  When  '^^ 
the  insurance  policies  were  issued,  in  whose  favor  issued,  or 
liow  the  premiums  on  the  same  were  paid,  is  not  definitely 
alleged,  and  such  facts  are  not  ascertainable  by  inference 
from  the  allegations  made,  and  we  do  not  see  that  complain- 
ant is  entitled  to  any  relief  so  far  as  a  claim  to  the  insurance 
money  is  concerned.  Counsel  have  cited  no  authorities,  and 
in  fact  have  presented  no  argument  in  their  brief  to  sustain 
the  allegations  of  the  bill  in  reference  to  the  insurance  money. 
But  showing  a  ground  of  equitable  relief  as  to  the  payment 
of  purchase  money  on  the  premises  by  J.  H.  Livingston,  com- 
plainant's bill  should  not  have  been  dismissed,  and  we  re- 
verse the  decree  appealed  from,  and  remand  the  cause  for 
further  proceedings.    Ordered  accordingly. 


SuEKTTSHip — Debtor  and  Creditor. — Right  ow  Surbtt  to  Avoid 
Fraudulent  Comvktamcks:  See  the  note  to  C/ioUau  v.  Jone*,  50  Am.  Deo. 
469.  That  a  surety  or  indorser  ia  a  creditor,  tee  the  extended  note  to  Hag' 
V.  Bttchanan,  14  Am.  St.  Rep.  744. 


Trustees  op  Internal    Improvement    Fund  v. 

Lewis. 

[S4  Flokida,  424.] 

Oonrovn — ^NEOonABlLmr. — Interest-bearing  conpons  attached  to  bonds  and 
payable  to  bearer  are,  in  legal  effect,  promissory  notes,  and  possess  all 
the  attributes  of  negotiable  paper. 

OOVFONS  — NEaOTiABiLiTT  —  INTEREST. — Interest-bearing  coupons  attached 
to  bonds  and  payable  to  bearer  may  be  detached  and  negotiated  sep- 
•rately  by  simple  delivery,  and  sued  on  separately  from  the  bond  after 
the  latter  has  been  paid,  as  well  as  before.  Such  coupons  once  detached 
and  negotiated  cease  to  be  mere  incidents  of  the  bond,  and  become  in- 
dependent  claims,  carrying  interest  after  maturity. 

NiooTiABLs  IM3TR0MEST3— Payment — Failure  to  Takm  vr — Coupons. 
A  negotiable  instrument  paid  before  maturity  should  be  surrendered  to 
the  payer  to  prevent  further  negotiation,  for,  if  payment  is  made  to  the 
original  payee  and  the  instrument  is  not  surrendered,  but  has  been,  or 
ia  thereafter,  transferred  before  maturity  to  a  bona  fide  holder,  with- 
out  notice,  such  holder  can  recover  thereon  against  the  maker  notwith- 
standing  such  payment.  This  rule  is  here  applied  to  intereat  ooupoos 
detached  from  bonds  and  payable  to  bearer. 
▲x.  St.  lUf.,  Vol.  XLIIL— 14 
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Bonds— Payment  of  Br.FO re  Maturity — Faildke  to  Take  up  Coupons. 
The  payment  or  cancellation  of  bonds  before  maturity  to  the  holder 
thereof  does  not  affect  the  interest-bearing  coupons  payable  to  bearer, 
and  detached  from  the  bonds,  and  transferred  before  maturity  to,  and 
in  the  hands  of,  another  bonajide  holder, 

F.  T.  Myers,  for  the  appellants. 
R.  W.  Williams,  for  the  appellee. 

435  Taylor,  J.  Tlie  appellees  sued  the  appellants  as 
trustees  of  the  internal  improvement  fund  of  the  8tat6  of 
Florida  by  bill  in  equity  in  the  circuit  court  in  Leon  county 
to  compel  them  as  such  trustees  to  pay  twenty-five  interest 
coupons  for  the  sum  of  thirty -five  dollars  each,  representing 
the  semi-annual  installments  of  interest  falling  due  upon  llie 
first  days  of  March  and  September  in  the  years  1889  and 
1890,  and  on  the  1st  of  March,  1891,  upon  five  bonds  for  the 
sum  of  one  thousan.d  dollars  each,  numbered  respectively 
1075,  1233, 1234,  1235,  and  1240,  issued  on  March  1,  1856,  by 
the  Florida  Railroad  Company,  under  and  in  accord  mice  with 
the  provisions  of  the  act  of  the  legislature  of  Florida  passed 
January  6,  1855,  entitled  "An  act  to  provide  for  and  encour- 
age a  liberal  system  of  internal  improveuient  in  this  state," 
the  principal  of  which  bonds  was  payable  on  March  1,  1891. 
The  coupons  sued  upon,  making  allowance  for  the  different 
dates  when  they  respectively  fall  due,  and  their  reference 
to  the  different  numbers  of  the  bonds  to  which  they  were 
attached,  are  in  the  following  form: 

"  The  Florida  Railroad  Company  will  pay  the  bearer,  in 
the  city  of  New  York,  thirty-five  dollars  on  the  first  day  of 
March,  1889,  for  semi-annual  interest  on  bond  No.  1075. 

"$35.  Geo.  W.  Call,  for  treasurer." 

The  bill  alleges  that  the  complainant  in  December,  1882, 
became  the  owner  and  holder  for  value  of  said  twenty-five 
coupons  before  their  maturity.  That  payment  thereof  from 
said  trustees  had  been  demanded  and  refused.  The  answer 
admits  that  said  bonds,  ***  with  interest  coupons  attached, 
were  issued  under  and  in  pursuance  of  said  act  of  the  legis- 
lature creating  said  internal  improvement  fund,  and  admits 
that  by  the  provisions  of  said  act  the  said  interest  coupons 
were  secured  and  guaranteed  by  the  fund  in  their  hands  as 
trustees. 

The  answer  denies  that  the  complainant  is  a  bona  fide 
holder  of  said  coupons,  and  that  he  acquired  them  before 
maturity  without  notice. 
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There  was  no  proof,  however,  otherwise  than  that  the  com- 
plainant bona  fide  became  the  holder  and  owner  of  said 
coupons  for  value  before  their  maturity.  The  answer  further 
urges  as  a  defense  that  prior  to  the  time  when  the  complain- 
ant acquired  said  coupons,  and  long  before  their  maturity, 
the  bonds  themselves,  the  semi-annual  interest  upon  which 
is  represented  by  said  coupons,  were  bought  and  canceled 
by  said  trustees  under  the  provisions  of  said  Internal  Im- 
provement Act,  and  said  bonds  became  no  longer  an  exist- 
ing obligation,  and  ceased  to  bear  interest. 

The  evidence  taken  shows  that  the  complainant  is  a  bona 
fide  holder  of  the  coupons  sued  upon,  and  that  he  became 
such  owner  for  value  in  good  faith  before  their  maturity,  as 
detached  independent  obligations,  and  without  notice  that 
the  principal  bonds,  of  which  they  formed  a  part,  had  been 
taken  up  or  canceled.  It  is  shown  that  the  defendant  trus- 
tees have  acquired  the  possession  and  control  of  all  the  bonds 
from  which  said  coupons  were  detached,  and  that  they 
acquired  possession  of  them  about  December  26,  1882,  de- 
nuded of  all  coupons.  How,  or  from  whom  they  were  ac- 
quired, is  not  shown,  nor  upon  what  consideration.  Neither 
is  it  shown  that  said  bonds  were  ever  canceled.  At  the 
final  hearing  of  the  cause  on  October  9,  1890,  final  decree 
was  rendered  requiring  the  defendants,  **'  as  trustees,  to 
pay  the  amount  of  the  twenty  coupons  then  past  due,  together 
with  interest  thereon,  from  the  dates  of  their  respective 
maturity  up  to  the  date  of  said  decree,  and  interest  upon 
the  decree  until  its  payment,  and  that  the  five  coupons  not 
then  due  should  be  withdrawn  from  the  suit.  From  this 
decree  the  defendant  trustees  have  appealed. 

It  is  conceded  that,  under  the  provisions  of  the  Internal 
Improvement  Act  already  mentioned,  the  fund  in  the  hands 
of  the  defendant  trustees  was  pledged  as  a  guarantee  for  the 
payment  of  the  interest  upon  the  railroad  bonds  that  is  repre- 
sented by  the  coupons  sued  for,  and  that  said  fund  was  liable 
originally  as  a  guarantee  for  the  payment  of  said  coupons. 
The  sole  contention  here  is,  that  the  principal  of  the  bonds 
having  been  taken  up  and  canceled  by  the  trustees  prior  to 
the  accrual  and  maturity  of  the  installments  of  interest  repre- 
sented by  these  coupons,  that  such  bonds  ceased,  from  the 
time  they  were  so  taken  up  and  canceled,  to  bear  interest, 
and  that  the  interest  represented  by  said  coupons  conse- 
quently never  did  accrue  or  become  due.     However  plausible 
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this  contention,  at  first  blush,  may  appear,  it  is  not  in  accord 
with  the  settled  principles  of  law  governing  such  negotiable 
instruments  as  are  sued  on  here,  and  that  must  govern  the 
obligor  in  the  payment  of  such  instruments  when  he  desires 
that  a  discharge  from  further  liability  shall  result  from  such 
payment.  The  coupons  sued  upon  are  payable  to  bearer* 
and,  according  to  well-settled  law,  are  in  legal  effect  promis- 
sory notes,  and  possess  all  the  attributes  of  negotiable  paper: 
4  Am.  &  Eng.  Ency.  of  Law,  432,  and  citations.  They  are 
transferable  by  delivery,  although  detached  from  the  bonds; 
and  it  has  been  held  that  a  purchaser,  in  good  faith,  before 
maturity,  from  one,  even,  who  has  stolen  them,  acquires  a 
valid  ***  title:  Evertson  v.  National  Bank,  66  N.  Y.  14;  23 
Am.  Rep.  9;  Arents  v.  Commonwealth^  18  Gratt.  750;  Spooner 
V.  Holmes,  102  Mass.  503;  3  Am.  Rep.  491;  Murray  v.  LardneVy 
2  Wall.  110;  Hotchkiss  v.  National  Banks,  21  Wall.  354.  It 
is  further  well  settled  that  such  coupons  may  be  detached 
and  negotiated  separately  by  simple  delivery,  and  sued  on 
separately  from  the  bond  after  the  bond  itself  has  been  paid 
and  satisfied,  as  well  as  before;  and  that  coupons  once  de- 
tached and  negotiated  cease  to  be  mere  incidents  of  the  bond, 
and  become  independent  claims,  and  that  they  carry  interest 
after  their  maturity:  National  Ex,  Bank  v.  Hartford  etc.  R.  R. 
Co.,  8  R.  L  375;  5  Am.  Rep.  582;  91  Am.  Dec.  237,  and  cases 
there  cited;  Morris  Canal  Co.  v.  Fisher,  9  N.  J.  Eq.  667;  64 
Am.  Dec.  423,  with  numerous  citations  in  notes  at  432;  Welsh 
V.  First  Div.  St.  Paul  etc.  R.  R.  Co.,  25  Minn.  314;  Thomson 
V.  Lee  County,  3  Wall.  327;  Clark  v.  Iowa  City,  20  Wall. 
583;  Stewart  v.  Lansing^  104  U.  S.  605;  Gelpcke  v.  City  of 
Dubuque,  1  Wall.  175. 

It  is  further  well  settled  that  where  a  negotiable  bill  or 
note  is  paid  before  maturity  it  is  especially  important  that 
it  should  be  surrendered  to  the  payer,  so  that  further  nego- 
tiation may  be  prevented;  for,  in  such  case,  if  payment  is 
made  to  the  original  payee  and  the  note  is  not  surrendered,  but 
has  been  already,  or  should  be  afterward,  transferred  before 
maturity  to  a  bona  fide  holder,  without  notice,  such  holder 
can  recover  thereon  against  the  maker  notwithstanding  such 
payment  to  the  original  payee:  3  Randolph  on  Commercial 
Paper,  sec.  1418,  and  citations;  Tiedeman  on  Commercial 
Paper,  sees.  373,  374,  and  citations;  2  Daniel  on  Negotiable 
Instruments,  sees.  1280-1233,  and  citationsj  18  Ain.  &  Eng. 
Bncy.  of  Law,  190,  and  citations. 
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**'  In  the  case  at  bar  tlie  defendants  as  trustees  were  liable 
only  for  the  payment  of  tlie  interest  upon  these  bonds  repre- 
sented by  the  coupons  attached  thereto.  If  they  bought  the 
bonds  themselves  for  cancellation  before  their  maturity,  as 
they  allege,  it  especially  behooved  them  to  see  to  it  that  the 
unmatured  interest  coupons,  representing  interest  install- 
ments not  yet  accrued,  were  delivered  up  to  them  so  as  to 
put  a  stop  to  the  further  negotiation  thereof  to  bona  fide  and 
innocent  holders;  and  this  for  the  reason  that  the  coupon 
attachments,  representing  the  accruing  interest,  were  in  fact 
the  only  part  of  the  bonds  for  which  they  were  bound  as 
guarantors.  As  before  shown,  these  coupons,  when  detached 
from  the  bonds  before  their  maturity,  became  independent 
claims,  and  were  no  longer  mere  incidents  of  the  bond;  and 
become  at  once  possessed  of  all  the  attributes  of  negotiable 
mercantile  paper,  and  the  payment  or  cancellation  of  the  bond 
before  maturity  to  the  holder  of  such  bond  cannot  affect  such 
coupons  that  have  been  detached  and  transferred  before  matu- 
rity to  another  bona  fide  holder.  The  defendants,  if  they  have 
bought  up  the  principal  of  the  bond  before  its  maturity, 
denuded  of  its  interest  coupons,  that  were  before  such  pur- 
chase and  cancellation  detached  therefrom  and  transferred 
to  a  bona  fide  holder,  have  ill-advisedly  made  payment  to  the 
wrong  payee,  or  else  have  not  paid  at  all  that  part  of  the 
bond  for  which  they  were  alone  liable. 

The  decree  of  the  court  below  is  affirmed  with  costs. 

Coupons — Nkootiabilitt  or. — Corporate  coupon  bonds  payable  to  bearer 
are  negotiable:  Mason  v.  Frick,  105  Pa.  St.  162;  51  Am.  Rep.  191.  Coupon 
bonds  payable  to  bearer  are  transferable  by  delivery  so  as  to  confer  a  com- 
plete  title  upon  the  possessor,  not  as  instruments  negotiable  under  the  law 
merchant,  but  as  instruments  of  a  peculiar  character  expressly  designed  to 
be  passed  from  hand  to  hand,  and  by  common  usage  actually  so  traiisferredi 
Morria  Canal  etc.  Co.  v.  Fisher,  9  N.  J.  Eq.  667;  64  Am.  Dec.  423,  and 
extended  note  at  pages  4'J9,  432.  See,  also,  the  note  to  Miller  v.  Rutland  etc 
R.  R.  Co.,  94  Am.  Dec.  424. 

Coupons — Effect  or  Dktachino  ok  Negotiability. — Coupon  bonds  are 
negotiable,  and  the  coupons  may  be  detached  and  negotiated  separately  by 
simple  delivery,  and  sued  on  separately  from  the  bond:  National  Exchange 
Sank  V.  Hartford  etc  R.  R.  Co.,  8  R.  L  375;  91  Am.  Dec  237,  and  note;  6 
Am.  Rep.  582.  The  coupons  to  negotiable  bonds  are  themselves  negotiable 
instruments  when  detached,  provided  they  are  negotiable  in  form,  and  thej 
are  governed  by  the  same  rule  as  other  negotiable  instruments:  Evertson  r. 
National  Bank,  66  N,  Y.  14;  23  Am.  Rep.  9,  and  extended  note.  To  tb« 
same  effect,  see  McClelland  v.  Norfolk  etc  R.  R.  Co.,  110  N.  Y.  469;  6  Am. 
St.  Rep.  397,  and  note. 
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Hunt  v.  City  op  Jacksonville. 

[34  FLORIDA,  604.] 

Jvar  Trial,  Constitutional  Right  to — Municipal  Offenses. — A  con. 
•titutioual  provision,  providing  that  "the  right  of  trial  by  jury  shall  be 
aecnre  to  all,  and  remain  inviolate  forever,"  does  not  extend  the  right 
of  jury  trial,  but  merely  secures  it  in  cases  in  which  it  was  matter  of 
right  before  the  adoption  of  the  constitution.  Hence,  trials  for  nmuici* 
pal  offenses,  conducted  without  juries,  prior  to  the  adoption  of  such  con- 
stitutional provision,  may  be  conducted  thereafter  without  a  jury,  and 
are  not  within  such  constitutional  guaranty. 

JuBT  Trial— Right  to  fob  Municipal  Offenses. — It  is  no  objection  to  a 
municipal  ordinance  creating  an  offense  against  the  city  government, 
and  prescribing  penalties  therefor,  that  the  trial  thereunder  is  without 
a  jury. 

Municipal  Corporations— Ordinance  Creating  Offense  Out  of  Act 
Made  Penal  by  State  Law. — A  municipality  may,  by  ordinance, 
create  an  offense  against  municipal  law  out  of  the  same  act  already  con> 
stituting  an  offense  against  state  law.  The  two  are  then  distinct 
offenses,  punishable  by  both  the  municipality  and  by  tlie  state,  and  a 
oonviction  or  acquittl,l  by  the  one  is  no  bar  to  prosecution  and  punish- 
ment by  the  other. 

Oxbtiorari  as  Writ  of  Review. — The  writ  of  certiorari  cannot  be  used 
to  serve  the  purpose  of  a  writ  of  error  or  appeal  with  bill  of  exceptions. 
The  granting  of  the  writ  is  not  a  matter  of  right,  but  in  the  legal  dis- 
cretion of  the  court;  and,  in  order  to  review  and  quash  the  proceedings 
of  an  inferior  tribunal  upon  such  writ,  the  court  must  have  proceeded 
in  the  case  without  jurisdiction,  or  its  procedure  must  have  been  clearly 
illegal,  or  anknown  to  the  law,  or  essentially  irregular. 

R.  H.  Liggett^  for  the  appellant. 
/.  M.  Barrs^  for  the  appellee. 

SOS  Taylor,  J.  The  petitioner,  Meade  Hunt,  was  tried 
and  convicted  in  the  municipal  court  of  the  city  of  Jackson- 
yille  upon  a  charge  of  having,  on  the  thirty-first  day  of  July, 
1894,  disturbed  the  public  peace  of  said  city  by  committing 
an  assault  and  battery  upon  one  Burt  G.  Dyal,  in  a  place  of 
general  resort  within  the  city  limits  of  the  city  of  Jackson- 
ville, in  violation  of  an  ordinance  of  said  city  in  such  cases 
made  and  provided.  A  fine  was  imposed  upon  him  of  five 
hundred  dollars.  At  the  trial  before  the  municipal  court 
he  pleaded  to  the  jurisdiction  of  that  court  to  try  him  for  the 
offense  charged,  upon  the  ground  that  under  the  constitu- 
tion he  was  entitled  to  a  trial  by  jury,  and  that  the  munic- 
ipal court  could  not  give  him  a  jury  trial.  This  plea  was 
overruled,  and,  *®®  as  before  stated,  he  was  tried  against  his 
protest  without  a  jury,  convicted,  and  sentenced.     From  this 
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judgment  he  took  writ  of  error  to  the  circuit  court  of  Duval 
county.  The  circuit  court  rendered  judgment  affirming  the 
judgment  of  the  municipal  court.  He  now  presents  his  peti- 
tion to  this  court,  setting  up  the  above  facts,  and  therein  prays 
for  a  writ  of  certiorari  to  the  said  circuit  court  for  Duval 
county,  commanding  it  to  send  to  us  here  a  complete  tran- 
script of  the  record  of  the  judgment  and  proceedings  in  said 
cause,  and  that  the  said  judgment  of  affirmance  may  be 
quashed. 

In  support  of  the  application  for  the  writ  the  only  conten- 
tion of  the  counsel  for  the  petitioner  is,  that  under  our  con- 
stitution, that  provides  (Const.,  sec.  3,  Declaration  of  Rights) 
that  "  the  right  of  trial  by  jury  shall  be  secure  to  all,  and  re- 
main inviolate  forever,"  the  municipal  court  had  no  jurisdic- 
tion to  try  and  punish  him  for  the  offense  charged,  because 
it  could  not  try  by  jury,  and  that  the  defendant  was  entitled 
to  a  jury  trial.  That  the  offense  charged,  though  disguised 
in  the  city  ordinance  as  being  simply  a  breach  of  the  peace 
of  the  city,  was  in  reality  the  crime  of  assault  and  battery, 
made  an  indictable  niisdemeanor  by  the  state  law,  and  that 
upon  a  trial  therefor  he  was  entitled  to  a  jury.  That  be- 
cause he  Was  not  tried  by  jury  the  whole  proceeding  is  void, 
and  should  be  quashed. 

In  the  case  of  Theisen  v.  McDavid,  34  Fla.  440,  decided  at 
the  present  term,  we  have  held  that  it  is  no  objection  to  a 
municipal  ordinance  creating  an  offense  against  the  city 
government,  and  prescribing  penalties  therefor,  that  the  trial 
thereunder  is  without  a  jury.  This,  we  think,  is  well  settled 
by  the  great  weight  of  the  authorities.  The  penalties  per- 
mitted by  legislative  *'*''  authority  to  be  inflicted  by  munic- 
ipalities for  infractions  of  their  ordinances  are  usually 
limited  within  narrow  bounds,  so  that  they  are  generally 
trivial  in  character;  and  the  reason  advanced  as  to  why  the 
trials  under  such  ordinances  can  be  conducted  without  a 
jury,  and  without  violating  the  constitutional  guaranty,  is, 
that  the  constitutional  provision  does  not  extend  the  right, 
but  merely  secures  it  in  the  cases  in  which  it  was  matter  of 
right  before  the  adoption  of  the  constitution.  Such  trials 
were  conducted  generally  without  juries  prior  to  the  adoption 
of  our  constitution,  and,  consequently,  do  not  fall  witliin  the 
constitutional  guaranty:  24  Am.  &  Eng.  Ency.  of  Law,  504, 
et  seq.,  and  citations;  Proffatton  Jury  Trials,  sec.  95,  and  cita- 
tions; 1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  432. 
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The  contention  that  the  charging  of  the  offense  here  as 
being  "a  breach  of  the  public  peace  of  the  city,"  is  a  subter- 
fuge, and  tliat  the  real  offense  cliarged  is  that  of  "  assault 
and  battery,"  and  punishable  by  the  state  law,  is  without 
merit.  In  Theisen  v.  McDavid,  34  Fla.  440,  we  have  fully 
discussed  the  power  of  the  municipality  to  create  an  offense, 
as  against  municipal  law,  out  of  the  same  act  that  constituted 
an  offense  already  against  state  law;  and  that  the  two  were 
distinct  offenses,  and  could  be  punished  by  both  the  munici- 
pality and  by  the  state;  and  that  the  conviction  or  acquittal 
by  the  one  would  be  no  bar  to  prosecution  and  punishment 
by  the  other;  that  though  flowing  from  the  same  act  the 
offenses  were  double,  separate,  and  distinct.  The  case  here 
presented  furnishes  a  clear  illustration  of  the  doctrine  there 
announced.  Tiie  same  act  here  constitutes,  as  an  infraction 
of  the  state  law,  the  crime  of  "  assault  and  battery,"  and  is 
punishable  as  such  under  the  state  law;  as  an  infraction  *•* 
of  the  municipal  ordinance,  it  constitutes  the  offense  of  a 
"breach  of  the  public  peace  of  the  city";  and,  under  the  or* 
dinance,  is  punishable  as  such;  and  thus  we  have  two  clearly 
defined  crimes  flowing  out  of  and  originating  in  the  same 
act. 

In  the  case  of  Jacksonville  etc.  Ry.  Co.  v.  Boy,  34  Fla.  389, 
decided  also  at  the  present  term,  we  held  that,  in  order  to  re- 
view and  quash  the  proceedings  of  an  inferior  tribunal  upon 
the  common-law  writ  of  certiorari,  the  inferior  tribunal  must 
have  proceeded  in  the  cause  without  jurisdiction,  or  its  pro- 
cedure must  have  been  clearly  illegal,  or  unknown  to  the  law, 
or  essentially  irregular;  and  that  the  writ  is  not  permitted 
to  serve  the  purpose  of  a  writ  of  error  or  appeal  with  bill  of 
exceptions;  and  that  the  granting  of  the  writ  was  not  a  mat- 
ter of  right,  but  vested  in  the  legal  discretion  of  the  court. 
We  cannot  see  that  there  was  any  such  want  of  jurisdiction 
over  the  cause  in  either  the  municipal  court  of  Jacksonville, 
or  in  the  circuit  court  of  Duval  county,  to  which  the  peti- 
tioner took  writ  of  error;  or  that  there  was  any  such  illegality 
or  irregularity  in  the  proceedings  of  either  court  as  would 
authorize  us,  upon  a  writ  of  certiorari,  to  quash  or  interfere 
with  such  proceedings.  The  application  for  the  w:lt  is  there- 
fore denied.  

Trial  by  Jdrt  fob  Violation  of  Mdnicipal  Ordinance. — Trial  by  jury 
cannot  be  constitutionally  demanded  in  connection  with  a  prosecution  for 
Tiolation  of  a  municipal  ordiuaace:  Stale  v.  Fourcade,  45  La.  Aim,  717;  40 
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Am.  St.  Rep.  249,  and  note.  See,  farther,  the  extended  note  to  F2m<  Shar 
Steamboat  Co.  v.  Roberts,  48  Am.  Dec.  191. 

Mdnicipal  Corporations  —  Power  to  Ponish  for  Offbnsks  Madi 
Penal  bt  Statk  Law. — Though  an  act  is  made  peual  and  punishable  by 
the  laws  of  the  state,  a  municipality  may  also  make  it  punishable  and  author* 
ize  proceedings  for  the  imposition  of  such  punishment:  SUite  v.  WaUn-idge^ 
119  Mo.  383;  41  Am.  St.  Rep.  663,  and  note,  with  the  cases  collected. 

Certiorari  cannot  Serve  the  Purpose  of  an  Appeal  or  Writ  of 
Error:  See  the  extended  note  to  Wulzen  ▼.  Board  qf  Supa-msort,  40  Am. 
8t.  Rep.  Sa 
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[»4  Florida,  637.] 

Partnebship — LiABiLiTT  OF  One  Held  Opt  AS  Partwbk. — One  who  is  not 
actually  a  partner,  and  who  has  no  interest  in  a  partnership,  cannot 
by  reason  of  ha\  ing  held  himself  out  to  the  world  as  a  partner  be  held 
liable  as  such  on  a  contract  made  by  the  partnership  with  one  who  baa 
no  knowledge  of  the  holding  out. 

PABTNER.snip— Liability  of  One  Held  Oct  as  Partner. — Except  when 
one  allows  the  public  or  individual  dealers  to  be  deceived  by  the  ap- 
pearances of  partnership  when  none  exists  be  is  never  to  be  charged  am 
a  partner,  unless,  by  contract  aud  with  intent,  he  has  formed  a  relation 
in  which  the  elements  of  a  partnership  are  to  be  found. 

Pabtnership — Agreement  for. — If  an  agreement  under  which  a  business 
arrangement  is  carried  on,  and  which  is  claimed  to  be  a  partnership,  is 
in  writing,  free  from  ambiguity  or  doubt,  its  legal  effect  must  be  de- 
termined, as  a  matter  of  law,  and  the  intention  of  the  parties  gatliered 
therefrom;  but,  if  the  language  employed  leaves  the  true  meaning  in 
doubt,  the  construction  put  upon  the  contract  by  the  parties  thereto 
may  be  looked  to  in  determining  its  legal  effect. 

PABTNERaHiP — What  Constitdtes. — A  trade  arrangement  entered  into 
upon  such  a  basis  that  the  parties  thereto  have  a  community  of  inter* 
est  in  the  capital  stock  engaged  therein,  and  a  coninimity  of  interest 
in  the  profits  resulting  therefrom,  constitutes  a  partnership  and  the 
parties  thereto  partners. 

Partnership — What  Constitutes. — Parties  having  a  community  of  inter* 
est  in  the  capital  employed  in,  and  in  the  profits  derived  from,  a  busi* 
ness  are  partners  as  to  third  persons. 

Partnership — Agreement  for— What  CoNsrrruTES. — A  written  agree- 
ment disclosing  a  transaction  in  which  the  parties  thereto  have  a  com* 
munity  of  interest  in  the  capital  employed,  a?  well  as  a  community  of 
interest  in  the  profits  arising  therefrom,  constitutes  them  partners  aa 
to  third  persons,  and  liable  as  such,  notwithstanding  the  fact  that  the 
transaction  is  sought  to  be  concealed  under  the  guise  of  a  lease. 

A.  W.  Cockrell  &  Son,  for  the  appellant. 

/.  E.  Hartridge  and  W.  B.  Young,  for  the  appellees. 

•'**  M.\BUY,  J.     Defendants  in  error,  as  partners  under  the 
firm  name  of  John  Clark,  Son  &  Co.,  sued  plaintiflF  in  error 
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and  E.  Rigney  as  late  partners,  doing  business  in  the  firm 
name  of  E.  Rigney  &  Co.,  in  an  action  of  assumpsit  for 
goods  sold  and  delivered  to  the  latter  firm  by  the  former. 
Webster  interposed  pleas  that  he  was  never  indebted  as  al- 
leged, and  that  he  was  not  a  p:\rtner  of  Rigney,  under  the 
firm  name  and  style  of  E.  Rigney  &  Co.,  as  set  up  in  the 
declaration.  Rigney  did  not  defend.  A  trial  before  a  referee 
resulted  in  a  judgment  in  favor  of  plaintiffs  below  against 
defendants  Webster  and  Rigney,  as  late  partners  doing  busi- 
ness under  the  firm  name  of  E.  Rigney  &  Co.,  for  the  amount 
of  plaintiffs'  demand,  and  Webster  sued  out  ***  a  writ  of 
error  from  the  judgment.  Rigney  has  refused  to  join  in  the 
writ  of  error,  and  the  prosecution  of  the  same  here  is  on  be- 
half of  Webster  alone. 

Rigney  bought  the  goods  sued  for,  being  such  as  are  usu- 
ally sold  in  a  saloon  business,  and  the  only  question  involved 
is  wliether  or  not  Webster  can  be  held  liable  as  a  partner  of 
the  firm  of  E.  Rigney  &  Co.  Plaintiffs  introduced  in  evi- 
dence the  following  instruments  in  writing,  viz: 

"  State  of  Florida,  ) 
"County  of  Duval.    ) 

"This  indenture  made  this  fifteenth  day  of  February, 
A.  D.  188G,  by  and  between  Nathaniel  Webster,  of  Gloucester, 
Massachusetts,  of  the  first  part,  and  Edward  Rigney,  of  Jack- 
sonville, Florida,  of  the  second  part,  witncsseth:  That  the 
party  of  the  first  part,  for  and  in  consideration  of  the  rents, 
covenants,  and  agreements  hereinafter  mentioned,  reserved, 
and  contained  on  tlie  part  and  behalf  of  the  party  of  the  sec- 
ond part  to  be  paid,  kept,  and  performed,  hatli  leased  and 
demised,  and  by  these  presents  doth  lease  and  demise  unto 
the  party  of  the  second  part  for  the  full  period  and  term  of 
fourteen  montiis  from  the  date  of  these  presents,  the  billiard 
and  bar  room  on  Julia  street  in  the  Everett  Hotel  in  the  city 
of  Jacksonville,  Florida,  with  all  the  furniture  contained 
therein,  excepting  the  bar  and  bar  fixtures  and  billiard-tables 
and  their  equipments,  which  are  to  be  paid  for  and  owned 
equally  by  Natbaniel  Webster  and  Edward  Rigney.  And 
the  party  of  the  second  part  shall  pay  unto  the  party  of  the 
first  part  the  sum  of  two  hundred  and  eight  dollars  and_ 
thirty -three  cents  per  month  in  advance,  and  also  such  other 
Bum  of  money  as  shall  equal  one-half  of  the  net  profits  of  the 
billiard  and  bar  room  hereinbefore  mentioned.  And  it  is 
also  distinctly  ®*®  understood   and  agreed  by  both  parties 
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that  the  net  profits  may  consist  of  cash  and  goods  on  hand 
after  all  necessary  bills  and  expenses  shall  have  been  paid. 

**  Nathaniel  Webster,     [seal] 
"  Edward  Rigney.  [seal] 

**  Signed,  eealed|  and  delivered  in  presence  of 

"  S.  I.  Bradley. 
"P.  F.  Wethiiigton." 
"  JACKSON\^LLE,  Fla.,  Feb.  15,  1886. 

"It  is  understood  that  there  shall  be  no  net  profits  until 
Mr,  E.  Rigney  receives,  as  compensation  for  his  services  and 
for  the  use  of  money  advanced  by  him  to  pay  for  the  bar  and 
bar  fixtures  and  billiard-tables  and  billiard  fixtures  to  carry 
on  the  business,  a  sum  equal  to  the  amount  of  rent  paid  Mr. 
Nathaniel  Webster.  Nathaniel  Webster. 

"Edward  Rigney. 

**  Witnesses: 

"  S.  I.  Bradley. 

«  P.  F.  Wethington." 

Witnesses  were  examined  for  plaintiffs  and  defendants, 
and  among  them  Rigney  testified  as  a  witness  for  plaintiffs, 
and  Webster  testified  in  his  own  behalf.  It  appears  from  the 
record  that  all  objections  to  the  testimony  were  reserved  for 
final  discussion  and  disposition  by  the  referee,  but  it  is  not 
shown  that  any  objections  were  made  to  the  testimony  either 
before  or  at  the  final  hearing. 

It  appears  from  testimony  before  us  that  J.  M.  Lee  oper- 
ated the  Everett  Hotel  in  Jacksonville  as  proprietor  during 
the  season  of  1885  and  1886,  and  for  that  time  he  let  Webster 
have  the  wine  and  saloon  privilege  of  the  hotel  for  one  thou- 
Band  dollars.  On  settlement  between  Lee  and  Webster  this 
amount  was  reduced  in  consequence  of  the  late  opening  of 
the  hotel  to  three  hundred  and  thirty-three  dollars  and  thirty- 
three  cents.  ***  Lee  receipted  E.  Rigney  &  Co.  for  the 
reduced  amount,  and  it  is  recited  in  the  receipt  that  the  un- 
derstanding was  that  Rigney  &  Co.  should  pay  one  thousand 
dollars  for  the  season  of  1886  and  1887.  In  arranging  for  the 
wine  and  liquor  privilege  of  the  hotel  Lee  negotiated  with 
Webster  personally,  and,  while  he  knew  that  Rigney  was  to 
have  charge  of  the  bar-room  in  the  hotel,  he  did  not  know 
what  was  the  understanding  or  contractual  relation  between 
Webster  and  Rigney. 

Rigney  testified  that  he  and  Webster  were  equal  partnenr 
in  the  saloon  business  in  the  Everett  Hotel,  and  that  the  part- 
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nership  was  carried  on  under  the  written  agreements  above 
recited.  He  stated  that  the  firm  name  of  the  partnership 
was  not  set  out  in  the  agreement,  because  Webster  did  not 
want  it  known  that  he  was  a  partner  in  the  business,  and 
that  he  (Rigney)  did  not  disclose  the  fact  unless  it  was  nec- 
essary to  do  so.  In  making  application  for  United  States 
revenue  license,  which  he  did  in  the  name  of  E.  Rigney  & 
Co.,  he  was  informed  that  the  individual  names  of  the  part- 
ners would  have  to  be  set  out  in  the  sworn  application,  and 
in  the  presence  of  Webster  the  application  was  made  before 
the  revenue  officer  in  the  name  of  Edward  Rigney  and  Na- 
thaniel Webster,  doing  business  in  the  firm  name  of  E.  Rigney 
&  Co.  The  deputy  revenue  collector  testified  that  he,  by  re- 
quest, went  to  where  Webster  and  Rigney  were  in  the  hotel, 
and  informed  them  of  the  necessity  of  inserting  the  individ- 
ual names  of  the  partners  in  the  application  for  license,  and 
that  Webster's  name  was  inserted  in  his  presence,  and  that 
he  tiien  stated  that  he  was  a  partner  in  the  business.  Rig- 
ney also  stated  that  for  the  season  of  1886  and  1887  he  paid 
Webster  five  hundred  dollars,  one-half  of  the  hotel  privilege, 
and  a  check  for  this  ***  amount,  payable  to  the  order  of 
Webster  and  indorsed  by  him,  was  introduced  in  evidence. 
J.  H.  Spillman,  a  traveling  salesman  at  the  time  for  a  man- 
ufacturing establishment  of  billiard-tables  and  saloon  fix- 
tures, testified  for  plaintiffs  that  he  visited  Jacksonville  and 
sold  billiard-tables  to  Nathaniel  Webster  for  E.  Rigney  & 
Co.,  and  that  Webster  stated  to  witness  that  he  was  a  part- 
ner in  the  company  of  E.  Rigney  &  Co.  Also  that  Rigney 
informed  witness  that  Webster  was  doing  the  buying  for  the 
firm.  W.  H.  Hellen  testified  that  he  was  bartender  at  the 
ealoon  in  the  Everett  Hotel  for  ten  or  twelve  weeks,  and  dur- 
ing that  time  Nathaniel  Webster  was  often  in  the  bar,  and 
told  witness  what  to  do.  On  one  occasion  W^ebster  directed 
witness  to  open  the  bar  earlier  in  the  morning  than  he  had 
been  in  the  habit  of  doing,  and  would  order  drinks  and  not 
pay  for  them,  and  they  were  not  charged  to  hira. 

The  goods  sued  for,  it  seems,  were  bought  by  Rigney  in 
person,  and  the  original  entries  were  against  him  individually, 
but  the  journal  account  of  plaintifis  was  against  E.  Rigney 
<feCo. 

Webster  denies  that  he  was  ever  a  partner  of  Rigney,  and 
states  that  the  only  relation  between  them  was  that  of  land- 
lord and  tenant  under  the  written  agreements  hereinbefore 
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mentioned,  and  wliiclihnd  not  been  changed  during  the  con- 
tinuance of  the  saloon  business  by  Rigiiey  in  the  Everett  Hotel. 
He  says  that  tlie  writings  were  not  ijitended  to  create  a  part- 
nerphip,  and  that  it  was  understood  between  the  parties  tliereto 
at  the  time  that  no  partnership  should  exist  thereunder.  The 
purpose  of  the  writings,  as  testified  toby  Webster,  was  to  defi- 
nitely fix  the  relation  of  landlord  and  tenant,  and  that  the  rent 
was  fixed  at  so  much  certain,  and  a  further  sum  dependent 
upon  the  net  profits  of  the  business  to  be  conducted  by  Rigney. 
•*'  One  witness  testified  that  he  frequently  visited  the  bar 
with  Webster,  and  that  the  latter  when  ordering  drinks  would 
pay  for  thera  as  otlier  customers,  and  that  witness  saw  no  dif- 
ference in  that  respect  between  Webster  and  other  customers. 
Iligne}',  in  rebuttal,  denied  that  it  was  understood  at  the  time 
the  writings  were  drawn  up  that  no  partnership  was  to  exist 
between  the  parties;  but,  on  the  contrary,  it  was  distinctly 
understood  tliat  they  were  equal  partners  under  the  agree- 
ments, and  that  before  the  execution  thereof  Webster  wrote 
letters  to  him  in  reference  to  a  copartnership  between  them. 
The  record  shows  that  in  portions  of  letters  from  Webster  to 
Rigney  reference  is  made  to  the  purchase  of  cash  machines 
for  the  saloon  business,  and  Webster  says  in  the  letter  that 
he  wrote  to  parties  "describing  our  bar,  and  inquiring  of 
them  if  we  could  not  make  one  machine  answer  our  purpose; 
that  we  should  not  have  but  one  cashier  for  both  bar  and 
billiard  room."  And  after  stating  that  two  machines  had 
been  ordered,  he  says:  "  I  thought  we  might  save  the  price  of 
both  machines  in  one  season."  The  saloon  business  wms  con- 
ducted in  the  name  of  E.  Rigney  &  Co.  There  was  no  testi- 
mony in  reference  to  a  knowledge  on  the  part  of  the  plaintitfs 
of  the  facts  above  recited,  or  of  any  connection  of  Webster 
with  the  firm  of  Rigney  &  Co.  before  the  goods  were  sold  and 
delivered. 

It  is  contended  for  plaintiff  in  error  that  if  Webster  held 
himself  out,  or  permitted  himself  to  be  held  out,  to  the  world 
as  a  partner  of  the  firm  of  E.  Rigney  &  Co.,  liability  for  the 
goods  sued  for  would  attach  to  him,  although  be  was  not  in 
fact  a  partner  of  said  tirm.  It  is  true  that  one  who  holds 
himself  out,  or  permits  himself  to  be  held  out,  as  a  partner 
may  be  held  liable  as  such,  independent  of  the  actual  exist- 
ence of  such  •**  relation;  but  the  liability  in  such  a  case 
rests  upon  the  principle  of  estoppel,  that  by  holding  himself 
out,  or  permitting  himself  to  be  held  out,  as  a  partner  he  has 
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induced  persons  dealing  with  the  partnership  to  believe  him 
to  be  a  partner,  and,  by  reason  of  such  belief,  to  give  credit 
to  the  person  so  held  out  as  a  member  of  the  firm.  As  the 
liability  in  such  a  case  rests  solely  upon  the  ground  that  one 
•cannot  be  permitted  to  deny  a  partnership  relation  which> 
though  not  existing  in  fact,  he  lias  asserted  or  permitted  to 
appear  to  exist,  there  is  no  just  foundation  for  holding  one 
liable  as  a  partner  when  in  fact  he  was  not  one,  although  held 
out  as  such,  when  the  creditor  did  not  know  of  the  holding 
out,  and  did  not  act  upon  the  supposition  that  the  person 
nought  to  be  charged  was  a  partner  in  a  firm  when  dealings 
were  had  with  and  credit  given  to  said  firm.  The  rule  is 
correctly  stated,  we  think,  in  the  case  of  Thompson  v.  First 
Nat.  Bankj  111  U.  S.  529,  where  it  was  held  that  a  person 
who  is  not  actually  a  partner,  and  who  has  no  interest  in  the 
partnership,  cannot,  by  reason  of  having  held  himself  out  to 
the  world  as  a  partner,  be  held  liable  as  such  on  a  contract 
made  by  the  partnersliip  with  one  who  had  no  knowledge 
of  the  holding  out:  Wood  v.  Pennell,  51  Me.  52;  Cook  v. 
Penrhyn  Slate  Co.,  36  Ohio  St.  135;  38  Am.  Rep.  568;  Hicks 
V.  Cram,  17  Vt.  449;  Seabury  v.  Bolles,  51  N.  J.  L.  103.  In 
this  connection  it  may  be  stated,  as  was  observed  in  the  case 
of  Thompson  v.  First  Nat.  Bank,  111  U.  S.  529,  that  there 
may  be  cases  in  v^hich  the  holding  out  has  been  so  public 
and  so  long  continued  that  a  jury  may  infer  that  one  dealing 
with  the  partnership  knew  it  and  relied  upon  it,  without  direct 
testimony  to  that  effect.  On  the  testimony  before  us  it  can- 
not successfully  be  maintained  that  the  plaintiffs  below  were 
entitled  to  a  ***  judgment  on  the  ground  that  Nathaniel 
Webster  held  himself  out  to  the  world  as  a  partner  of  Rig- 
ney,  if  he  were  not  in  fact  such  partner.  Tiiere  is  no  testi- 
mony that  the  plaintiffs  believed,  or  had  any  reason  to  believe, 
that  Webster  was  a  partner.  There  is  testimony  that  he 
stated  to  the  revenue  officer  and  to  the  traveling  salesman, 
Spillman,  tliat  he  was  a  partner,  but  we  do  not  know  that 
plaintiffs  were  ever  informed  of  such  doclarations  before  the 
goods  were  sold  to  Rigi'.ey  &  Co.  The  further  fact,  testified 
to  by  another  witness,  that  Webster  was  often  in  the  bar-room 
and  gave  directions  to  the  bartender,  in  the  absence  of  any 
showing  that  plaintiffs  were  cognizant  of  such  facts,  if  they 
existed,  will  not  justify  a  finding  against  Webster  solely 
on  the  ground  that  he  held  himself  out  to  the  world  as  a 
partner.    If  the  finding  of  the  referee  can  be  sustained  on 
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the  testimony  before  us  it  must  be  on  the  ground  that  Web- 
Bter  was  in  fact  a  partner  of  the  firm  of  E.  Rigney  &  Co. 

As  to  partnership  liability  it  was  formerly  broadly  laid 
down  that  every  one  who  shared  in  the  profits  of  a  trade  or 
business  ought  also  to  bear  his  share  of  the  losses,  for  the 
reason  that,  by  taking  a  part  of  the  profits,  he  takes  a  part 
of  the  fund  of  the  business  upon  which  the  creditors  had  a 
right  to  rely  for  payment.  This  was  the  rule  announced  in 
the  case  of  Wauoh  v.  Carver,  2  H.  Black.  235.  In  the  appli- 
cation of  this  rule  the  courts  began  to  add  qualifications,  and 
to  make  distinctions  that  were  not  of  easy  application.  It 
was  said,  in  some  cases,  that  a  sharing  in  the  profits,  in 
order  to  render  one  liable  as  partner,  must  be  a  participation 
therein  as  principal,  and  the  test  applied  in  other  cases  was, 
tliat  the  party  entitled  to  a  part  of  profits  was  a  partner,  if 
he  had  a  lien  thereon  as  against  the  private  creditors  of  the 
other  ®*®  members  of  the  firm.  The  question  was  very  much 
discussed  in  England  in  the  case  of  Coz  v.  Hickman,  8  H.  L. 
Cas.  268,  and  it  seems  to  be  generally  conceded  that  this  case 
modified  materially  the  rule  formerly  announced  on  the  sub- 
ject. It  is  said  of  this  case  that  it  brought  back  the  English 
law  to  the  true  rule.  The  facts,  in  brief,  were,  that  two  mer- 
chants became  embarrassed,  and  assigned  their  partnership 
property  to  trustees,  with  direction  and  authority  for  them  to 
carry  on  the  business  in  a  new  name,  and  pay  the  net  profits 
ratably  among  the  creditors  of  the  assignors,  and,  after  the 
creditors  were  paid,  the  residue  to  go  to  the  assignors.  The 
creditors  joined  in  the  deed  of  assignment,  and  a  majority  of 
them  had  authority  to  make  rules  for  the  conduct  of  the  busi- 
ness, or  to  end  it  if  they  saw  proper,  "'ebts  were  contracted 
by  the  trustees  in  conducting  the  bus.i  'ss  under  this  man- 
agement, and  it  was  held  that  the  creditors  were  not  liable 
as  partners  for  the  debts.  Several  opinions  were  rendered  in 
the  case,  and  those  of  the  majority  do  not  seem  to  rest  upon 
the  same  grounds.  It  has  been  considered  that  the  decision 
put  the  liability  of  one  partner  for  the  acts  of  his  copartner 
upon  the  doctrine  of  the  liability  of  a  principal  for  the  acts 
of  his  agent,  the  test  of  liability  being  in  the  fact  that  one 
has  authorized  the  managers  of  the  business  to  carry  it  on  for 
him,  and  that,  while  the  right  to  participate  in  the  profits 
was  cogent,  it  was  not  conclusive,  evidence  that  the  business 
was  carried  on  in  part  for  the  person  receiving  a  part  of  the 
profits.     There  is  found  in  the  books  a  great  deal  of  discus- 
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Bion  on  the  subject  of  partnership  liability.     The  following 
authorities,  among  the  many,  contain   a  thorough  review  of 
the  decisions  on  the  old  rule,  as  it  is  called,  and  the  modifica- 
tions thereof:  Eastman  v.  «*»  Clark,  53  N.  H.  276;  16  Am. 
Rep.  192;  Parchen  v.  Anderson,  5  Mont.  438;  51  Am.  Rep.  65; 
Boston  etc.  Smelting  Co.v.  Smith,  13  R.  I.  27;  43  Am.  Rep.  3; 
CuUey  V.  Edwards,  44  Ark.  423;  51  Am.  Rep.  614;  Denny  v. 
Cabot,  6  Met.  82;  Meehan  v.  Valentine,  145  U.  S.  611;  Beecher 
V.  Bush,  45  Mich.  188;  40  Am.  Rep.  465.     This  court,  in  the 
case  of  Duboa  v.  Hoover,  25  Fla.  720,  quoted  with  approval 
the  definition  of  a  partnership  given  by  Judge  Story,  viz: 
"  Partnership,  often  called  copartnership,  is  usually  defined 
to  be  a  voluntary  contract  between  two  or  more  competent 
persons  to  place  their  money,  effects,  labor,  and  skill,  or 
some  or  all  of  them,  in  lawful  commerce  or  business,  with 
the  understanding  that  there  shall  be  a  communion  of  the 
profits  thereof  between  them":  Story  on  Partnership,  6th  ed., 
sec.  2.     It  seems  that  when  Judge  Story  wrote  his  book  on 
Partnership  he  conceived  the  liability  of  one  sought  to  be 
charged  as  a  partner  to  rest  upon  the  law  of  principal  and 
agent,  and  his  view  is  quoted  with  approval  in  one  of  the 
opinions  delivered  in  the  case  of  Cox  v.  Hickman,  8  H.  L. 
Cas.  268. 

A  reference  to  agency  as  a  test  of  partnership  has  not,  it 
seems,  proven  a  correct  guide  in  many  cases,  ae  agency  re- 
sults from  partnership  rather  than  partnership  from  agency. 
It  is  said  in  Meehan  v.  Valentine,  145  U.  S.  611:  "  Such  a  test 
seems  to  give  a  synonym,  rather  than  a  definition,  another 
name  for  the  conclusion,  rather  than  a  statement  of  the 
premises  from  which  the  conclusion  is  to  be  drawn.  To  say 
that  a  person  is  liable  as  a  partner  who  stands  in  the  rela- 
tion of  principal  to  those  by  whom  the  business  is  actually 
carried  on  adds  nothing  by  way  of  precision,  for  the  very 
idea  of  partnership  includes  the  relation  of  principal  and 
agent."  In  this  case  it  is  said:  "  The  requisites  of  a  partner- 
ship are  that  the  parties  must  •**  have  joined  together  to 
carry  on  a  trade  or  adventure  for  their  common  benefit,  each 
contributing  property  or  services,  and  having  a  community 
of  interest  in  the  profits."  Judge  Cooley  says  for  the  court, 
In  Beecher  r.  Bush,  45  Mich.  188,  40  Am.  Rep.  465,  *'  That  in 
BO  far  as  the  notion  ever  took  hold  of  the  judicial  mind  that 
the  question  of  partnership  or  no  partnership  was  to  be 
settled  by  arbitrary  tests,  it  was  erroneous  and  mischievous, 
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and  the  proper  corrective  has  been  applied.  Except  when 
one  allows  the  public  or  individual  dealers  to  be  deceived  by 
the  appearances  of  partnership  when  none  exists,  he  is  never 
to  be  charged  as  a  partner  unless  by  contract  and  with  intent 
he  has  formed  a  relation  in  which  the  elements  of  a  partner- 
ship are  to  be  found."  The  same  view  is  announced  in  the 
recent  English  case  of  Mollwo  v.  Court  of  Wards,  L.  R.  4  P.  C. 
App.  Cas.  419.  And  in  section  49  of  his  work  on  Partner- 
ship, Judge  Story  says:  "In  short,  the  true  rule,  ex  aequo  et 
bono,  would  seem  to  be,  that  the  agreement  and  intention  of 
the  parties  themselves  should  govern  all  the  cases.  If  they 
intended  a  partnership  in  the  capital  stock  or  in  the  profits, 
or  in  both,  then  that  the  same  rule  should  apply  in  favor  of 
third  persons,  even  if  the  agreement  were  unknown  to  them. 
And,  on  the  other  hand,  if  no  such  partnership  were  intended 
between  the  parties,  then  that  there  should  be  none  as  to 
third  persons,  unless  where  the  parties  had  held  themselves 
out  as  partners  to  the  public,  or  their  conduct  operated  as  a 
fraud  or  deceit  upon  third  persons." 

Where  the  agreement  under  which  a  business  arrangement 
is  carried  on,  and  which  is  claimed  to  be  a  partnership,  is  in 
writing  and  free  from  ambiguity  or  doubt,  its  legal  effect 
must  be  determined  as  a  matter  of  law,  and  the  intention  of 
the  parties  gathered  therefrom.  **®  We  quote  the  language- 
of  Judge  Cooley  in  the  case  referred  to  as  expressive  of  the- 
correct  rule:  "  It  is  nevertheless  possible  for  j irties  to  intend 
no  partnership  and  yet  form  one.  If  they  agree  upon  an 
arrangement  which  is  a  partnership  in  fact,  it  is  of  no  im- 
portance that  they  call  it  something  else,  or  that  they  even 
expressly  declare  that  they  are  not  to  be  partners.  The  law 
must  declare  what  is  the  legal  import  of  their  agreements, 
and  names  go  for  nothing  when  the  substance  of  the  arrange- 
ment shows  them  to  be  inapplicable.  But  every  doubtful 
case  must  be  solved  in  favor  of  their  intent;  otherwise  we 
should  'carry  the  doctrine  of  constructive  partnership  so  far 
as  to  render  it  a  trap  to  the  unwary.' "  The  last  expression 
is  quoted  by  him  from  Chancellor  Kent  in  Post  v.  Kimberly^ 
9  Johns.  470.  The  test  of  partnership,  then,  is  to  be  found 
in  the  intent  of  the  parties  themselves  as  shown  by  the  con- 
tract which  they  make.  Where  parties  enter  into  a  trade 
arrangement  upon  such  a  basis  as  that  they  have  a  commu- 
nity of  interest  in  the  capital  stock  engaged  in  the  business, 
and  also  a  community  of  interest  in  the  profits  resulting 
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therefrom,  the  uniform  rule  is  that  they  will  be  held  to  be 
partners  in  such  a  venture:  Dame  v.  Kempster,  146  Mass.  454. 
On  the  other  hand,  it  has  always  been  held  that  an  agent  or 
servant,  whose  compensation  is  measured  by  the  profits  of 
a  partnership  business,  is  not  thereby  made  a  partner.  In 
Holmes  v.  Old  Colony  R.  R.  Corp.,  5  Gray,  58,  it  was  held  that 
a  railroad  corporation  by  leasing  a  house  owned  by  it  to  a 
party  to  be  run  p.s  a  hotel,  the  lessee  to  pay  a  certain  sum 
annually,  and  half  the  net  proceeds  arising  from  keeping  the 
house,  and  keep  an  account  open  for  inspection  by  the  corpo- 
ration, and  have  free  passage  over  the  railroad  for  himself  and 
all  persons  **"  employed,  and  all  articles  used  in  carrying 
on  the  hotel,  did  not  thereby  become  partner  in  the  hotel 
business.  The  mere  leasing  of  a  hotel  for  a  certain  part  of 
the  net  profits  will  not  make  the  lessor  a  partner  in  the  hotel 
business.  This  was  decided  in  Beecher  v.  Bush,  45  Mich.  188, 
40  Am.  Rep.  465.  Nor  does  the  renting  of  a  building  for  a 
saloon  under  an  agreement  to  take  half  of  the  profits  made 
out  of  the  business  done  therein  as  rent  make  the  renter  a 
partner  in  the  business:  Thayer  v.  Augustine,  55  Mich.  187; 
54  Am.  Rep.  361.  In  another  case  the  plaintiff  contributed 
toward  the  business  his  manufactory,  shops,  tools,  imple- 
ments, and  machinery,  and  the  land  upon  which  they  were 
situated;  the  defendants  were  to  furnish  a  certain  sum  as 
capital,  and  labor  to  carry  on  the  business.  Defendants 
were  to  account  to  the  plaintifif  at  reasonable  periods  for  the 
proceeds  of  the  business  or  the  profits  thereof,  and  all  daily 
transactions  were  to  be  entered  on  the  books,  to  which  plain- 
tiff was  to  have  access,  and  at  stated  periods  an  account  was 
to  be  taken  of  the  profits,  which,  after  deducting  the  costs 
and  expenses  of  running  the  works  and  certain  expenses, 
were  to  be  divided  between  the  parties.  It  was  held  that 
there  was  a  community  of  interest  in  the  capital  to  carry  on 
the  business,  and  also  a  community  of  interest  in  the  profits, 
and  a  partnership  was  thereby  created:  Wood  v.  Bealh,  23 
Wis.  254. 

The  writings  produced  in  evidence  in  the  case  before  us 
must  be  considered  together  as  one  instrument.  They  were 
executed  on  the  same  day,  and  it  is  not  questioned  that  they 
were  intended  to  express  the  agreement  of  the  parties  on  the 
subject  to  which  they  relate.  The  agreement  contains  formal 
parts  of  a  lease,  reciting,  in  substance,  that  in  consideration 
of  the  rents,  covenants,  and  agreements  therein  contained  to 
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be  paid,  kept,  and  performed  on  the  part  of  the  second  ••* 
party,  the  first  party  doth  lease  and  demise  for  the  term  of 
fourteen  months  the  billiard  and  bar  room  on  Julia  street  in 
the  Everett  Hotel,  in  the  city  of  Jacksonville,  f(n-  two  hundred 
and  eight  dollars  and  thirty-three  cents,  in  advance,  per 
montli,  and  a  further  sum  equal  to  one-half  of  the  net  profits 
of  the  billiard  and  bar  room  mentioned.  There  are  clauses 
as  to  the  ownership  of  the  bar  and  bar  fixtures,  billiard- 
tables  and  their  equipments,  and  as  to  the  ascertainment  of 
the  net  profits.  The  mere  form  of  the  agreement  cannot 
alone  determine  its  legal  effect,  nor  is  the  difference  between 
receiving  a  sura  equal  to  one-half  of  the  net  profits  and  a 
sharing  in  the  profits  themselves  material,  if  it  was  in  fact 
intended  by  the  instrument  that  Webster  should  have  one- 
half  of  the  net  profits  of  the  bar  business.  If  the  agreement 
amounts  to  nothing  more  than  a  lease  from  Webster  to  Rig- 
ney  of  the  Everett  billiard  and  bar  room  for  two  hundred  and 
eight  dollars  and  thirty-three  cents  per  month,  and  a  further 
sura  equal  to  one-half  of  the  net  profits  resulting  frora  the 
bar  and  billiard  business  conducted  in  the  room,  it  is  clear 
from  the  authorities  that  a  partnership  would  not  thereby  be 
created.  The  fact  that  deductions  are  to  be  made  from  the 
net  profits  to  an  amount  equal  to  the  sum  to  be  paid  as  rent 
would  make  no  difference.  The  other  clauses  in  the  agree- 
ment referred  to,  and  which  we  are  not  at  liberty  to  disregard, 
indicate,  in  our  judgment,  that  something  raore  than  a  mere 
lease  of  the  bar  and  billiard  room  was  contemplated  by  the 
parties  in  reference  to  the  business  carried  on  in  the  room. 
The  "bar  and  bar  fixtures  and  billiard-tables  and  their  equip- 
ments" were  to  be  paid  for  and  owned  equally  by  both  par- 
ties. If  the  terms  "bar  and  bar  fixtures  and  billiard-tables 
and  their  equipments"  cannot  be  held  to  embrace  the  entire 
stock,  including  the  liquors  and  wines,  engaged  in  the  busi- 
ness, they  do  include  a  portion  of  the  capital  stock  ***  em- 
ployed. The  net  profits  arising  from  the  billiard-tables  are 
to  be  considered  under  the  agreement  in  ascertaining  the  ad- 
ditional sum  to  be  paid  .to  Webster,  and  bar  fixtures  are  cus- 
tomary equipments  for  the  conduct  of  a  saloon  business. 
Webster,  as  is  clearly  shown  by  the  agreement,  was  to  be 
half  owner  in  such  equipments  as  well  as  the  billiard-tables, 
and  it  has  been  uniformly  held  that  where  parties  have  -a 
community  of  interest  in  the  capital  employed,  and  also  a 
community  of  interest  in  the  profits,  tliey  are  partners  ai 
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to  third  parties.  The  proof  shows  that  Webster  in  person 
bought  the  billiard-tables  for  the  bar  business  conducted  by 
E.  Rigney  (fe  Co.,  at  the  same  time  stating  to  the  seller  that 
he  was  a  partner  in  the  business.  But  in  addition  to  the 
clause  that  Webster  was  to  be  an  equal  owner  of  the  "  bar 
and  bar  fixtures  and  billiard-tables  and  their  equipments," 
other  provisions  indicate,  it  seems  to  us,  a  joint  interest  by 
Webster  and  Rigney  in  the  bar  business.  There  were  to  be 
no  net  profits  until  Rigney  received  as  compensation  for  his 
services,  and  for  the  use  of  money  advanced  by  him  to  pay 
for  the  bar  and  bar  fixtures  and  to  carry  on  the  business,  a 
sum  equal  to  the  rent  paid  to  Webster.  This  means  the 
fixed  sum  of  two  hundred  and  eight  dollars  and  thirty -three 
cents  per  month  which  Webster  was  to  receive.  This  im- 
plies that  Rigney  was  to  receive  out  of  the  net  profits  com- 
pensation for  his  services  and  for  the  use  of  money  advanced 
by  him  to  pay  for  the  bar  and  bar  fixtures  and  to  carry  on 
the  business  a  sum  equal  to  the  sum  to  be  paid  to  Webster 
as  rent.  The  bar  and  bar  fixtures,  billiard-tables  and  their 
equipments  were  beyond  question  the  joint  property  of  both 
parties,  and  an  agreement  that  Rigney  was  to  be  remunerated 
out  of  the  net  profits  to  the  extent  of  two  hundred  and  eight 
dollars  and  thirty-three  cents  per  month  for  money  advanced 
by  him  to  pay  ***  for  the  bar  and  bar  fixtures  and  to  carry 
on  the  business,  implies  that  he  has  expended  more  than 
his  share  in  paying  for  the  bar,  and  bar  fixtures,  and  to  carry 
on  the  business.  The  terms  "  money  advanced  by  him  to 
pay  for  the  bar  and  bar  fixtures  and  to  carry  on  the  business'' 
naturally  imply  that  such  was  the  case.  The  fact  that  com- 
pensation for  Rigney's  services  was  also  provided  for  out  of 
'  the  net  profits  arising  from  property  in  which  Webster  un- 
questionably had  a  joint  interest  tends  to  strengthen  the 
view  that  both  parties  were  interested  in  the  bar  business  as 
joint  owners. 

While  the  rule  is  clear  that  a  written  contract  free  from 
ambiguity  cannot  be  varied  by  parol  testimony,  yet,  if  the 
language  employed  leaves  the  true  meaning  in  doubt,  the 
construction  put  upon  the  contract  by  the  parties  thereto 
may  be  looked  to  in  determining  its  legal  effect.  The  weigJit 
of  the  testimony  in  the  present  case  is  to  the  effect  that  both 
Webster  and  R-gney  considered  themselves  as  partners  under 
the  instrument  in  question. 

In  our  judgment  the  written  agreement  discloses  a  part- 
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iiership  transaction  in  which  both  parties  had  a  coraraunity 
of  interest  in  the  Capital  stock  employed  in  business,  and 
also  a  community  of  interest  in  the  profits  resulting  there- 
from; and  this  being  the  case  they  were  partners  as  to  third 
persons,  and  liable  as  such.  The  fact  that  the  real  transac- 
tion is  sought  to  be  concealed  under  the  guise  of  a  lease,  as 
is  apparent,  cannot  change  the  legal  effect  of  the  agreement, 
and  is  unimportant  in  arriving  at  the  real  intent  of  the  par- 
ties as  expressed  in  the  entire  instrument. 

The  conclusion  we  have  reached  is,  that  the  judgment 
appealed  from  should  be  affirmed,  and  it  will  be  so  ordered. 


Partnership— LiABiLFTT  o»  Onk  Held  Oct  as  a  Parthbr.— This  ques- 
tion is  fully  discussed  in  the  extended  note  to  Hahh  v.  Mayer,  22  Am.  St. 
Rep.  757;  but  see,  also,  the  note  to  Fletcher  v.  Pulkn,  14  Ain.  St.  Rep.  361. 

Partnership — What  Constitutes. — A  partnership  is  the  contract  rela- 
tion subsisting  botween  persons  who  have  combined  their  property,  labor, 
and  skill  in  an  enterprise  or  business  as  principals  for  the  purpose  of  joint 
profit:  Spauldingy.  Stubbings,  86  Wis.  255;  39  Am.  St.  Rep.  8S8;  Goldsmith  v. 
Eichold,  94  Ala.  116;  33  Am.  St.  Rep.  97,  and  note,  with  the  cases  collected. 

Partnership  Existence,  When  Question  of  Law. — Where  the  terms 
of  an  agreement  and  the  facts  are  all  admitted,  wliether  or  nut  a  partner- 
ship existed  is  a  question  of  law:  Morgan  v.  Farrel,  58  Conn.  413;  IS  Am. 
St.  Rep.  282,  and  note;  but  whether  the  existence  of  certain  facts  consti- 
tutes a  partnership  often  depends  upon  the  intention  of  the  parties  as  be- 
tween themselves,  and  evidence  of  such  intent  should  be  received  when 
any  doubt  exists  in  order  to  ascertain  the  rule  applicable  to  third  persons: 
Macy  V.  Combs,  15  Ind.  469;  77  Am.  Dec  103,  and  uote. 

In  the  case  of  Dubos  v.  Jones,  34  Fla.  539,  the  question  was  presented 
whether  the  following  agreement  constituted  the  parties  partners  as  to 
third  persons: 

"This  agreement  entered  into  this  2Ist  day  of  September,  A.  D.  1885,  by 
and  between  Robert  H.  Jones,  and  Daniel  Bowen,  doing  business  as  tirm 
of  Jones  &  Bowen,  of  county  of  Duval,  and  state  of  Florida,  of  first  part, 
and  M.  L.  Hoover,  of  the  same  state  and  county,  of  the  second  part: 

"  Wilnesseth:  That  the  parties  of  the  first  part  agree  to  sell  and  deliver  to 
the  party  of  the  second  part  such  groceries  and  goods  nsu  illy  kept  in  a 
grocery  store  as  may  be  agreed  on  between  the  parties  from  time  to  time 
to  be  necessary  to  keep  up  and  conduct  the  business  carried  on  in  the  store 
of  the  party  of  the  second  part  on  lot  ten  (10)  in  block  two  (2)  in  South 
Jacksonville,  Duval  county,  state  of  Florida,  on  the  following  terms  and 
conditions,  to  wit:  1.  That  said  goods  are  to  be  sold  by  the  party  of  the 
first  part  to  tlie  party  of  the  second  part  for  the  lowest  wholesale  market 
price,  and  one-half  of  the  profits  made  on  sale  of  said  goods  by  the  party 
of  the  second  part  in  the  manner  hereinafter  stated,  said  half  of  the  profits 
being  paid  to  parties  of  first  part  in  consideration  of  the  time  extended 
party  of  second  part  in  payment  for  said  goods,  and  of  time  extended  in 
payment  of  debts  now  due  parties  of  first  by  parties  of  second  part. 

"2.  That  the  mortgage  of  even  date  herewith  from  the  party  of  the 
■econd  part  to  the  parties  of  the  first  part  shall  include  as  a  lien  thereon  ths 
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said  goods  as  agreed  herein  to  be  sold,  and  shall  secure  the  said  indebted- 
ness due  parties  of  first  part  herein  mentioned, 

"  3.  That  the  parties  of  the  first  part  may  place  a  person  in  said  store  of 
party  of  second  part,  who  shall  have  the  control  and  management  of  the 
books  and  business  carried  on  by  party  of  second  part,  and  no  debt  sliall  bo 
created  in  said  business  except  on  the  consent  of  the  parties  of  the  first 
part. 

"4.  That  the  party  of  the  second  part  shall  be  entitled  to  draw  out  of 
said  business  fifty  dollars  per  month  for  his  services  in  conducting  the  busi- 
ue.^3  of  selling  the  said  goods  so  placed  in  said  store,  and  he  shall  give  his 
entire  time  and  attention  to  said  business  in  consideration  of  said  sum  of 
fifty  dollars  per  month,  and  the  profits  of  said  business  to  accrue  to  him  as 
herein  provided. 

"5.  That  the  proceeds  of  sale  of  all  goods  in  said  business  shall  be  care- 
fully kept  and  paid  over  each  week  to  parLies  of  first  part  on  the  debts  now 
due  them,  and  that  hereafter  may  become  due  them,  from  the  party  of  the 
second  pai  t  for  goods  sold  him  as  aforesaid,  and  on  the  other  debts  of  party 
of  the  second  part  for  goods  in  his  said  business. 

••  6.  That  at  the  end  of  two  years  the  party  of  the  second  part  shall  be 
entitled  to  draw  out  or  be  paid  one-half  the  profits  of  said  business,  if  at 
that  time  all  debts  due  parties  of  first  part  and  all  other  debts  of  said  busi- 
ness are  then  paid,  and  the  remaining  one-half  of  said  profits  shall  1h  p  d 
to  parties  of  first  part,  as  part  of  purchase  money  of  the  goods  sold  to  party 
of  second  part  before  that  time  aforesaid. 

"7.  That  the  parties  of  the  first  part  hereto  shall  not  be  liable  for  any 
debts  heretofore  created  in  said  business  of  party  of  second  part  by  him, 
or  by  Hoover  and  Lewis,  nor  hereafter  created  by  said  party  of  the  second 
part,  their  only  connection  with  this  business  being  to  furnish  the  goods  to 
party  of  the  second  part  on  the  terms  herein  expressed. 

"8.  That  at  any  time  when  the  parties  of  the  first  part  have  been  paid 
their  said  claims  due  from  party  of  the  second  part  as  herein  stipulated,  it 
shall  be  at  the  option  of  either  of  the  parties  hereto  to  treat  and  regard 
this  agreement  as  no  longer  binding  or  of  any  efi'ect;  and,  should  the  parties 
of  first  part  find  that  the  said  business  is  not  paying  a  profit  above  men- 
tioned, it  shall  be  at  their  option  to  withdraw  from  this  agreement,  and  to 
cease  to  sell  goods  to  party  of  the  second  part  on  the  terms  herein  speci- 
fied. And  that,  unless  otherwise  mutually  agreed  upon  hereafter  by  the 
parties  hereto,  it  shall  not  be  binding  on  the  parties  of  first  part  to  sell  more 
than  two  thousand  four  hundred  dollars  worth  of  goods  under  this  agreement. 

"9.  That  party  of  second  part  will  renew  lease  of  store  at  the  end  of  one 
year  according  to  the  terms  of  his  lease  for  same  time  from  E,  W.  Gillen,  if 
BO  requested  to  do  by  parties  of  first  part.  The  salary  of  person  placed  in 
charge  of  business  under  paragraph  3  herein  shall  be  paid  out  of  receipts 
of  business  herein  referred  to." 

In  construing  this  agreement  the  court  said:  •'  We  do  not  think  the 
agreement  constituted  these  parties  partners  inter  sese.  It  provides,  it  is 
true,  for  a  division  between  them  of  the  profits  of  the  business;  and  the 
law  at  one  time  in  Ent^land,  and  in  some  of  the  American  courts,  treated 
such  sharing  of  profits  as  the  true  test  that  established  a  partnership;  par- 
ticularly so  as  to  third  p.rsons  {  Waucjh  v.  Carver,  2  H.  Black.  235),  but  this 
doctrine  has  becoma  entirely  obsolete,  and  is  no  longer  law  either  in  Eng- 
land or  in  tills  country:  Cox  v.  Hickman,  8  H.  L,  (,'as.  "iOS;  Dewiy  v.  Cahot, 
6  Met.  82;  ParcJien  v.  Anderson,  5  Moii'.  438;  51  Am.  Kep.   05;  CulUy  v. 
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Edvxirds,  44  Ark.  423;  51  Am.  Rep.  614;  Baglman  v.  ClarTc,  53  N.  H.  276; 
16  Am.  Rep.  192;  Boston  etc.  Smelting  Co.  t.  Smith,  13  R.  I.  27;  43  Am, 
Rep.  3:  Beecher  y.  Bush,  45  Mich.  188;  40  Am.  Rep.  465;  Meehan  v.  Valen- 
tine, 145  U.  S.  611;  Pluiikett  v.  Dillon,  4  Del.  Cli.  198;  Greend  v.  Knmmel^ 
41  La.  Ann.  65;  Ex.  "parte  Tennant,  In  re  Howard,  L.  R.  6  Ch.  Div.  303; 
Mollwo  V.  Court  of  Wards,  L.  R.  4  P.  C.  App.  Cas.  419;  Polk  v.  Buchman,  5 
Sneed,  721.  This  agreement  apoa  its  face,  and  in  express  terms,  repudiates 
the  idea  of  a  partnership  between  the  parties  inter  sese,  and  shows  clearly 
that  the  status  thereby  between  Jones  &  Boweu  ou  the  one  hand  und  Hoover 
on  the  other  is  that  merely  of  debtor  and  creditor.  ....  The  whole  agree- 
ment, in  all  of  its  provisions,  shows  clearly  that  Hoover  was  already  the 
debtor  of  Jones  &  Bowen,  and  that  he  was  to  continue  to  be  snch  debtor, 
and  in  a  larger  sum;  and  that  the  instrument  was  designed  to  secure  Jones 
&  Bowen  in  the  payment  of  that  indebtedness.  The  law  is  now  well  setiled 
that;  where  a  person  loans  or  advances  money  or  goods  to  another  to  be  in- 
vested in  some  business  or  enterprise,  the  lender  to  share  in  the  profits  as 
or  in  lieu  of  interest  on,  or  in  repayment  of,  such  loan  or  advance,  does  not 
constitute  a  partnership;  neither  will  it  constitute  a  partnership  as  to  third 
persons  unkss  the  acts  of  the  parties  iu  furtherance  of  the  agreement  be- 
tween themselves  amount  to  such  a  holding  of  themselves  out  as  partners  as 
that  third  persons  are  misled  into  a  reasonable  belief  that  a  partnership  ex- 
ists in  fact.  To  constitute  a  loan  the  money  advanced  must  be  returnable 
in  any  event.  It  is  not  a  loan  if  repayment  is  contingent  upon'  the  profits, 
for  iu  snch  case  it  is  made,  not  upon  the  personal  responsibility  of  the 
borrower,  but  upon  the  security  of  the  business.  Neither  must  the  trans- 
action be  a  mere  device  to  obtain  the  benefits  of  a  partnership  without 
incurring  its  responsibilities,  for  in  such  case,  whatever  else  the  parties  may 
call  it,  it  will  be  construed  to  be  a  partnership:  Authorities  supra;  17  Am. 
ft  Eng.  Ency.  of  Law,  850,  et  seq.,  and  citations. 

"The  agreement  under  consideration  provides,  as  before  stated,  for  the 
repayment,  in  any  event,  by  Hoover  of  the  advancements  made  to  him  by 
Jones  &  Bowen,  and  we  do  not  think  it  subject  to  the  charge  of  being  a 
mere  subterfuge  to  secure  the  benefits  of  a  partnersliip  minus  its  responsi- 
bilities. The  conclusion  reached  by  the  referee,  to  the  effect  that  this 
agreement,  withiu  and  of  itself,  did  not  constitute  Hoover,  Jones  &  Bowen 
partners  inter  sese,  or  as  to  third  persons,  we  think  was  correct.  Parties 
however,  who  cannot  be  regarded  as  partners  as  between  themselves,  may» 
nevertheless  under  certain  circuiu-taiices,  growing  out  of  their  acts,  dec, 
larations,  and  dealings,  be  regarded  as  such  as  to  third  persons.  Thus,  a 
person  holding  himself  out  as  a  partner  iu  a  firm,  or  permitting  himself  to 
be  so  held  out,  will  be  held  liable  as  such  as  to  third  parties,  whatever  may 
have  been  his  actual  relations  with  the  firm  or  its  members.  The  doctrine 
now  in  the  ascendancy,  however,  is  that  one  not  a  partner  in  fact  cannot  be 
held  liable  to  third  persons  on  the  ground  of  having  been  held  out  as  such, 
except  upon  the  principle  that  where  third  persons  have  been  misled  by 
such  holding  out,  he  is  equitably  estopped  from  denying  that  he  is  a  partner, 
and  consequently  he  is  now  held  liable,  as  a  genertil  rule,  only  to  such  per- 
sons as  have  been  misled  by  or  who  have  acted  upon  such  holding  out;  or, 
as  it  is  expressed  by  .Tu^tiee  Gray,  in  Thompson  v.  First  National  Bank  of 
Toledo,  111  U.  S.  529:  *  A  person  who  is  not  in  fact  a  partner,  who  has  no 
interest  in  the  business  of  the  partnership,  and  does  not  share  in  its  profits, 
and  is  sought  to  be  charged  for  its  debts  because  of  having-held  himself  out, 
or  permitted  himself  to  be  held  out»  aa  apartuer,  cannot  be  made  liable  upon 
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contracts  of  the  partnership  except  with  those  who  have  contracted  with 
the  partnership  upon  the  faith  of  such  holding.  In  such  a  case  the  only 
ground  of  char;,'ing  him  as  a  partner  is,  that,  by  his  conduct  in  holding  him- 
self out  as  a  partner,  he  has  induced  persons  dealing  with  the  partnership  to 
believe  him  to  be  a  partner,  and,  by  reason  of  such  belief,  to  give  credit  to 
the  partnership.  As  his  liability  rests  solely  upon  the  ground  that  he  can- 
not be  permitted  to  deny  a  participation  which,  though  not  existing  in  fact, 
lie  has  asserted  or  permitted  to  appear  to  exist,  there  is  no  reason  why  a 
creditor  of  the  partnership,  who  has  neither  known  of  nor  acted  upon  the 
assertion  or  permission,  should  hold  as  a  partner  one  who  never  was  in  fact, 
and  whom  he  never  understood  or  supposed  to  be,  a  partner,  at  the  time  of 
dealing  with  and  giving  credit  to  the  partnership.'  The  same  judge  says 
further  in  the  same  case  that  '  there  may  be  cases  in  which  the  holding  out 
has  been  so  public  and  so  long  continued  that  the  jury  may  infer  that  one 
dealing  with  the  partnership  knew  it  and  relied  upon  it,  without  direct  tes- 
timony to  that  efifect':  17  Am.  &  Eng.  Ency.  of  Law,  879-881,  and  cita- 
tions. 

"It  seems  to  be  well  settled  also  that  the  question  whether  the  plaintiff 
was  induced  to  change  his  position  or  extend  credit  by  acts  or  declaration* 
done  or  made  by  the  defendant  or  his  authority  is,  as  in  other  cases  of  estoppel 
in  pais,  a  question  of  fact  for  the  jury,  and  not  of  law  ftr  the  court:  Thomp' 
Sony.  First  National  Bank  of  Toledo,  111  U.  S.  529;  17  Am.  &  Eng.  Ency. 
of  Law,  882;  1  Lindley  on  Partnership,  sec.  53;  Woods  v.  Duke  oj  ArgyUf 
6  Man.  &  G.  928;  Lake  v.  Duke  of  Argyle,  6  Q.  B.  477. 

"We  have  already  seen  that  the  agreement  between  the  firm  of  Jones  h, 
Bowen  on  the  one  hand  and  Hoover  on  the  other  did  not,  in  and  of  itself, 
constitute  them  partners  inter  sese  or  as  to  third  persona,  but  that  its  provi- 
sions, if  carried  out,  involved  the  performance  of  such  acts  by  the  defendants 
as  would  tend  to  constitute  such  a  holding  of  themselves  out  as  partners  as 
that  third  persons  might  readily  be  misled  into  the  belief  that  they  were  part- 
uers  in  fact,  and  upon  the  strength  thereof  might  extend  credit  to  them  as 
such,  in  which  event  the  law  wouhl  hold  them  liable  as  snch,  and  they  would 
be  estopped  to  deny  it.  The  feature  of  the  agreement  tending  most  strongly 
to  this  result  is  the  provision  for  Jones  &  Bowen  placing  their  agent  in 
charge  and  control  of  the  books  and  business  carried  on  by  Hoover,  and 
taking  charge  of  the  funds  arising  from  the  sale  of  goods,  and  paying 
them  out  to  the  creditors  of  Hoover,  and  their  control  over  the  incurment 
of  debts  in  the  business  of  Hoover.  All  of  these  things  tend  strongly  to 
mislead  third  persons  into  the  belief  that  they  were  responsible  for  the  busi- 
ness and  its  liabilities;  but,  as  before  shown,  in  order  for  them  to  be  liable 
to  third  persons  as  partners,  when  they  are  not  such  in  fact,  in  consequencs 
of  a  holding  out  as  such,  it  is  incumbent  upon  the  party  seeking  to  establish 
the  lial)ility  to  show  that  he  has  been  misled  by  the  holding  out,  and  tliat 
he  has  been  induced  thereby  to  extend  credit  upon  the  belief,  created  by 
the  acts  or  declarations  of  the  defendants,  or,  by  their  permission,  through 
the  acts  or  declarations  of  others,  tliat  they  were  partners." 

In  conclusion  the  court  said  that  the  plaintiff  in  this  case  "has  failed 
entirely  in  his  proof  to  show  that  any  declarations  or  acts  upon  the  part  of 
J  ines  &  Bowen  have  so  misled  him  into  a  belief  that  they  were  partners  ot 
Hoover  as  to  induce  him  to  extend  credit  to  the  latter,  and  that  woald 
operate  as  an  estoppel  upon  them  to  gainsay  their  liability  as  partners." 
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[152  Illinois,  190.] 

Lis  Pendens. — A  purchaser  of  lands  pendente  lite  takes  bii  title  therein  nib* 
ject  to  the  fiual  decree  iu  the  pending  suit. 

Res  Judicata.— a  Decree  in  a  iSurr  Fokeclosinq  a  Mortqaoi,  whether 
right  or  wrong,  is  binding  on  the  parties  to  the  suit  and  those  purchas* 
ing  from  them,  or  either  of  them,  during  its  pendency,  and  it  cannot 
be  attacked  collaterally  if  the  court  had  jurisdiction  of  the  parties  and 
of  the  subject  matter. 

Ln  Pendens  is  no  More  than  the  Adoption  of  the  Kctls  in  Real 
Actions  at  common  law,  where,  if  the  defendant  aliens  after  the  pend* 
«ncy  of  the  writ,  the  judgment  in  the  real  action  overreaches  such 
alienation. 

Lis  Pendens  Begins  from  the  Service  of  the  Subpcena  after  the  filing 
of  the  bill.  A  purchaser  from  the  defendant  while  the  suit  is  pending 
acquires  his  interest  subject  to  such  decree  as  may  be  rendered  on  the 
hearing. 

Ld  Pendens. — To  the  Existence  of  a  Valid  Lis  Pendens  three  things 
are  necessary:  1,  The  property  must  be  of  such  a  character  as  to  be 
subject  to  the  rule;  2.  The  court  must  have  jurisdiction  both  of  th« 
person  and  of  the  res;  3.  The  res  or  property  involved  must  be  suffi* 
ciently  described  in  the  pleadings. 

Lis  Pendens. — The  Description  of  the  Property  in  the  Pleadings  is 
sufficient  if  any  one  reading  them  must  be  able  to  learn  thereby  what 
property  is  intended  to  be  made  the  subject  of  the  litigation.  The  legal 
maxim  that  tiiat  is  certain  which  can  be  made  certain  applies  to  ths 
question  whetiier  property  is  sufficiently  described  to  create  lis  pendent. 

Lis  Pendens — Amendments. — If  a  bill  originally  so  defective  in  its  descrip- 
tion of  property,  or,  in  the  language  of  the  prayer,  as  not  to  create  lit 
pendens,  is  afterward  cured  by  amendment  in  these  particulars  the  lit 
pendens  will  commence  at  the  time  of  fil  ug  the  amendmeuti  if  the 
defendant  has  been  served  with  process. 

Lis  Pendens. — Delat  or  Lapse  of  Time  in  the  Proskctjtion  of  a  Suit 
will  not  create  any  estoppel  against  the  right  to  enforce  the  rules  of  lit 
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pendem,  nnless  the  complainant  has  been  so  negligent  in  its  prosecution 
as  to  induce  the  belief  that  such  prosecution  had  been  abandoned. 

Lis  Pknde.ns.— The  Filing  of  an  Amendment  does  not  prevent  lis  pen- 
dens  operating  as  under  the  original  bill  if  such  amendment  does  not 
set  up  any  new  equity,  nor  bring  forward  a  new  claim  or  distinct 
ground  of  relief. 

Lis  Pkndens.— a  Purchaser  Pendente  Lite  Need  not  be  Made  a 
Party  to  the  suit  nor  otherwise  noticed  by  the  litigating  parties. 

Statute  of  Limitations. — While  the  relation  of  mortgagor  and  mortgagee 
continues,  neither  party  in  possession  can  interpose  the  statute  of  lim- 
itations as  a  defense  against  the  other,  and  neither  the  mortgagor  nor 
his  grantee  can  defeat  tlie  mortgagee's  right  of  action  by  retaining  pos- 
session and  paying  taxes. 

Statuie  of  Limitations  does  not  Run  in  Favor  of  a  Purchaser  Pen- 
dente Lite,  He  will  not  be  regarded  as  holding  adversely  to  the  par- 
ties to  a  suit  durmg  the  litigation. 

Statute  of  Limitations. — Not  Until  the  Purchaser  at  a  Foreclosurb 
Sale  is  Entitled  to  a  Deed  can  the  mortgagor  or  his  grantee  assert 
an  adverse  possession. 

II.  TompkinSj  George  M,  JVoms,  R.  D.  Adams,  and  0.  S 
Conger,  for  the  appellant. 

Creighton  &  Kramer^  R.  P,  Hanna^  and  E.  Beecher,  for  the 
appellt-e. 

***  Magruder,  J.  This  is  an  action  of  ejectment,  brought 
by  appellant  against  appellee  for  the  recovery  of  northwest 
quarter  of  section  24,  townsliip  1  south,  range  9  east,  of  the 
tiiird  parallel  meridian,  in  Wayne  county.  The  case  was 
tried  by  agreement  before  the  court  without  ^^*  a  jury,  the 
finding  and  judgment  were  for  the  defendant,  and  the  pres- 
ent appeal  is  prosecuted  from  such  judgment. 

The  land  involved  was  originally  a  part  of  the  swamp  lands 
granted  to  the  state  by  act  of  Congress,  approved  September 
28,  1850  (2  Starr  and  Curtis'  Annotated  Statutes,  2379),  and 
granted  by  the  state  to  the  several  counties  in  which  they 
were  located  by  act  of  the  legislature,  approved  January  22, 
1852:  1  Adams  and  Durham's  Real  Estate  Statutes  and 
Decisions  of  Illinois,  898.  It  is  conceded  that  the  county  of 
Wayne  had  good  title  to  the  swamp  lands  therein  under  said 
acts;  and  both  parties  deraign  their  title  from  said  county. 
Appellee  claims  title  through  a  foreclosure  sale  in  a  proceed- 
ing to  foreclose  a  mortgage  executed  by  said  county  and  con- 
veying certain  swamp  lands,  including  the  quarter  section 
above  mentioned.  Appellant  claims  title  through  a  deed  of 
the  same  swamp  lands,  executed  by  said  county  after  the 
execution  of  said  mortgage,  and  after  the  filing  of  the  bill  to 
foreclose  the  same. 
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On  April  20,  1859,  the  county  of  Wayne  executed  to  Isaac 
Seymour,  trustee,  of  New  York,  a  mortgage  upon  one  hun- 
dred and  three  thousand  eight  hundred  and  eighteen  acres  of 
its  swamp  lands  (less  three  thousand  eight  hundred  acres 
pre-empted)  to  secure  the  payment  of  construction  honds  of 
the  Mount  Vernon  Railroad  Company,  to  tiie  amount  of  eight 
hundred  thousand  dollars,  and  at  the  same  time  also  exe- 
cuted to  said  Seymour,  as  trustee,  a  trust  deed  conveying  said 
lands  to  him  upon  certain  trusts  relating  to  the  construction 
of  said  road  and  the  raising  of  funds  therefor,  and  containing 
recitals  similar  to  those  in  the  mortgage,  and  equally  in  the 
interests  of  the  holders  of  said  bonds.  Said  mortgage  and 
trust  deed  were  recorded  in  the  recorder's  office  of  Wayne 
county  on  May  3,  1859.  On  the  same  day  tlie  Mount  Ver- 
non Railroad  Company  executed  a  mortgage  upon  its  con- 
templated railroad,  its  appurtenances,  frandiises,  and  all  its 
property  and  effects,  present  and  prospective,  to  the  said 
Seymour,  as  trustee,  for  the  purpose  of  securing  said  bonds 
and  for  the  benefit  **"*  of  the  holders  thereof.  A  fuller  de- 
scription of  these  instruments,  and  of  the  proceedings  lead- 
ing up  to  their  execution,  will  be  found  in  Kenicntt  v. 
Supervisors,  16  Wall.  452,  and  Scales  v.  King,  110  111.  456. 

On  March  7,  1865,  John  W.  Kenicott  and  others,  holders 
of  some  of  said  bondsj  filed  a  bill  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Illinois  against  the 
Mount  Vernon  Railroad  Company  and  the  county  of  Wayne 
to  foreclose  said  mortgages  and  trust  deed,  alleging,  among 
other  things,  the  death  of  Seymour,  the  trustee,  and  that  by 
reason  thereof  the  trust  had  become  incapable  of  execution 
except  by  the  aid  of  the  court,  and  praying  for  an  account- 
ing and  for  such  other  relief  as  might  be  just  and  equitable. 
On  March  29,  1866,  the  complainants  in  said  foreclosure  suit 
filed  an  amended  bill,  setting  up  more  specifically  the  facta 
in  relation  to  the  organization  of  said  company,  and  praying 
that  a  trustee  be  appointed  in  the  place  of  Seymour  to  exe- 
cute the  trust  under  the  direction  of  the  court,  or  for  a  decree 
foreclosing  said  mortgnges  or  deed  of  trust.  On  October  1, 
1866,  complainants  filed  a  second  amended  bill,  setting  forth 
said  mortgages,  and  the  provisions  of  the  charter  of  said  rail- 
road company,  and  the  action  of  the  county  court  in  calling 
and  holding  an  election  to  take  the  vote  of  the  people  upon 
the  question  of  aiding  in  the  conr,truction  of  a  railroad  by 
the  appropriation  of  tlie  swamp  lands  to  that  purpose,  and  in 


236  NoRRis  V.  Ilb.  [Illinois, 

ordering  the  execution  of  said  mortgages;  and  praying  for  a 
foreclosure  of  said  mortgages  and  trust  deed.  Summons, 
issued  upon  the  original  bill,  was  served  upon  the  county  on 
March  11,  1865.  The  railroad  company  was  also  served,  and 
default  was  entered  against  it  on  June  1,  1868,  and  a  decree 
of  sale  entered  against  it  on  June  18,  1868,  under  which  the 
company's  road,  franchises,  and  effects  were  sold  by  the  mas- 
ter to  the  company,  and  subsequently  conveyed  to  it  by  a 
master's  deed:  Scales  v.  King,  110  111.  456. 

*®*  On  January  17, 1870,  to  which  date  the  cause  had  been 
continued  on  the  docket  as  to  the  county  of  Wayne,  the  said 
complainants  filed  a  third  amended  bill,  containing  the  same 
allegations  and  prayer  as  the  former  bill,  and  setting  up,  in 
addition  to  such  allegations,  that  on  November  19,  1858,  the 
county  of  Wayne  had  made  a  written  contract  with  Van- 
duzer.  Smith  &  Co.  for  the  construction  of  a  railroad  from 
Mount  Vernon,  in  Jefferson  county,  to  the  eastern  boundary 
of  Wayne  county,  thus  running  across  the  entire  width  of 
the  latter  county;  and  that  Vanduzer,  Smith  &  Co.  there- 
after assigned  their  interest  in  said  contract  to  the  Mount 
Vernon  Railroad  Company.  The  contract  thus  assigned  is 
more  fully  described  in  Kenicolt  v.  Supervisors,  16  Wall. 
452,  and  Scutes  v.  King,  110  111.  456.  This  bill  was  answered 
by  the  county  upon  its  merits.  A  hearing  was  had  on  Jan- 
uary 2,  1871,  and  a  decree  dismissing  the  bill  was  entered 
by  said  circuit  court  of  the  United  States.  This  decree,  upon 
appeal  to  the  supreme  court  of  the  United  States,  was  re- 
versed and  the  cause  was  remanded  to  the  circuit  court,  as 
will  be  seen  by  reference  to  Kenicott  v.  Supervisors,  16  Wall. 
452.  On  June  25,  1874,  a  decree  was  entered  by  said  circuit 
court  foreclosing  the  mortgage  and  trust  deed  executed  by 
the  county  of  Wayne,  and  directing  a  sale  of  said  lands  by 
the  master,  and  ordering  that  said  county  and  all  persons 
claiming  under  it  as  purchasers  or  grantees  pendente  lite 
**  since  the  commencement  of  this  suit "  be  forever  barred  and 
foreclosed  from  all  equity  of  redemption  in  said  mortgaged 
premises,  unless  redeemed  according  to  the  laws  of  Illinois, 
and  that  the  purchaser  at  the  master's  sale  be  let  into  pos- 
session, and  that  said  county  or  railroad  company,  or  pur- 
chaser pendente  lite  under  either  of  them,  who  n.ight  be  in 
possession,  and  any  person  coming  into  possession,  since  the 
commencement  of  the  suit,  should  surrender  possession  on 
the  production  of  the  master's  deed. 
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'••  The  decree  of  foreclosure  and  sale  tlnis  entered  by  the 
circuit  court  was  taken  by  appeal  to  the  supreme  court  of 
the  United  States,  and  was  there  affirmed,  as  will  be  seen  by 
reference  to  the  case  of  Supervisors  v.  Kenicolt,  94  U.  S. 
498.  Thereafter,  on  September  18,  1877,  a  sale  was  made  by 
the  master  in  chancery  of  the  circuit  court  under  said  decree 
to  tiie  trustees  of  the  complainants,  and  a  certificate  of  pur- 
chase was  issued  to  them,  and  by  them  assigned  to  N.  M. 
Broadwell,  to  whom  a  master's  deed  of  said  lands  was  exe- 
cuted on  May  5,  1879.  By  a  regular  chain  of  conveyances 
the  title  thus  acquired  by  Broadwell  has  passed  to  and  be- 
come vested  in  the  appellee  herein,  Charles  lie. 

On  October  13,  1868,  the  county  clerk  of  Wayne  county, 
in  pursuance  of  an  order  entered  on  October  5,  1868,  exe- 
cuted quitclaim  deeds  to  the  Illinois  Southeastern  Railway 
Company,  conveying  all  the  lands  involved  in  the  Kenicott 
suit,  and  other  lands,  which  deeds,  by  the  terms  of  a  contract 
between  said  county  and  said  railway  company,  were  held  in 
escrow  by  one  Alexander,  as  trustee,  until  the  fulfillment  of 
certain  conditions,  and  were  not  delivered  until  July  1,  1870 
(said  conditions  having  been  performed  on  April  14  and 
May  1,  1870),  and  were  not  recorded  until  June  15,  1872. 
The  Illinois  Southeastern  Railway  Company  was,  in  Decem- 
ber, 1869,  consolidated  with  the  Pana,  Springfield,  and 
Northwestern  Company,  the  name  of  the  consolidated  com- 
pany being  the  Springfield  and  Illinois  Southeastern  Railway 
Company.  By  deed  dated  July  29,  1871,  and  recorded  June 
15,  1872,  the  Illinois  Southeastern  Railway  Company  con- 
veyed the  lands  in  question  to  the  Springfield  and  Illinois 
Southeastern  Railway  Company;  and  the  latter  con)pany,  by 
deed  dated  July  10,  1871,  and  recorded  May  31,  1872,  con- 
veyed said  lands  to  C.  A.  Beecher.  By  regular  conveyances 
whatever  title  was  thus  acquired  by  C.  A.  Beecher  has  passed 
to  and  becomes  vested  in  the  appellant  herein,  George  W. 
Norris. 

'•'^  As  the  Illinois  Southeastern  Railway  Company  did 
not  obtain  its  deed  from  Wayne  county  until  1868  it  was,  of 
course,  bound  to  take  notice  of  the  mortgage  made  by  the 
county  to  Seymour,  as  trustee,  which  had  been  executed  and 
recorded  as  early  as  1859.  The  deed  of  1868  was  subject  to 
the  mortgage  of  1859,  and  the  holders  of  the  bonds,  secured 
by  the  mortgage,  were  entitled  to  priority,  in  the  enforcement 
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of  their  security,  over  the  subsequent  purchaser  of  the  equity 
of  redemption. 

It  is  shown  by  the  proof,  and  is  not  denied  by  appellant, 
that  the  grantee  in  the  deed  of  1868  had  actual,  as  well  as 
constructive,  notice  of  the  mortgage  of  1859.  But  it  is  claimed 
that  such  notice  cannot  have  the  effect  of  postponing  the 
rights  of  those  claiming  under  the  deed  to  the  rights  of  those 
claiming  under  the  mortgage,  because  of  the  alleged  void 
character  of  the  mortgage.  It  is  urged  that  the  county  court 
had  no  power  to  execute  the  mortgage;  that,  consequently, 
nothing  passed  by  it;  and  that  the  grantee  in  the  deed  of 
1868,  having  notice  of  such  want  of  power,  was  authorized  to 
disregard  the  mortgage  and  accept  a  conveyance  of  the  land 
as  though  no  such  mortgage  existed.  In  support  of  this 
position  reference  is  made  to  the  case  of  Scales  v.  King,  110 
111.  456.  It  was  held  in  that  case  that  the  trust  deed  and 
mortgage  made  by  the  county  of  Wayne  in  1859  were  void 
for  want  of  power  to  execute  them.  There  the  deeds  to  King 
were  executed  by  the  county  before  the  bill  to  foreclose  the 
mortgage  to  Seymour  was  filed,  and  King  was  not  made  a 
party  to  the  foreclosure  proceeding.  Accordingly,  his  rights 
were  not  cut  ofiF  by  the  foreclosure  decree.  Here,  however, 
the  railway  company,  under  which  appellant  holds  his  title, 
obtained  its  deed  after  the  bill  to  foreclose  was  filed  and  after 
the  service  of  process  therein;  and  the  company  was,  there- 
fore, a  purchaser  pendente  lite,  and  took  its  interest  in  the 
lands,  subject  to  the  foreclosure  decree,  as  will  hereafter 
appear. 

198  \yg  concur  in  the  doctrine  announced  in  Scales  v.  King^ 
110  111.  456,  as  being  in  harmony  with  the  decisions  of  this 
court,  and  would  follow  that  case  as  a  precedent  rather  than 
the  case  of  Kenicott  v.  Supervisors,  16  Wall.  452,  were  it  not 
that  the  decision  in  the  latter  case  has  conclusively  settled 
the  title  to  the  property  involved  in  the  case  at  bar  as  be- 
tween appellant  and  appellee.  In  Kenicott  v.  Supervisors,  16 
Wall.  452,  the  supreme  court  of  the  United  States  held  that 
the  county  of  Wayne  had  the  power  to  execute  the  trust  deed 
and  mortgage  to  Seymour  and  that  the  same  were  valid,  and 
that  Kenicott  and  the  other  holders  of  the  bonds  thereby 
secured  were  entitled  to  a  decree  foreclosing  the  same.  The 
same  conclusion  was  announced  in  the  subsequent  case  of 
Supervisors  v.  Kenicott,  94  U.  S.  498.  The  decision  thug 
made  by  the  federal  court,  whether  right  or  wrong,  is  bind- 


Alay,  1804.]  Norkis  v.  Ile.  239 

ing  upon  the  parties  to  the  foreclosure  suit  and  those  pur- 
chasing during  its  pendency.  As  to  thein,  it  is  res  judirata^ 
and  cannot  he  attacked  coUaterally.  Tlie  circuit  court  of  the 
United  States  iiad  jurisdiction  over  the  suhject  matter  and 
the  parties  in  the  foreclosure  suit;  and,  where  it  is  made  to 
appear  that  a  court  has  such  jurisdiction,  the  judgment  or 
decree  pronounced  by  it  must  be  held  to  be  conclusive  and 
binding  upon  the  parties  thereto  and  their  privies,  although 
the  court  may  have  proceeded  irregularly,  or  erred  in  its 
application  of  the  law  in  the  case  before  it:  Moloney  v.  Dewey, 
127  111.  395;  11  Am.  St.  Rep.  131.  In  Scales  v.  King,  110 
111.  456,  we  said:  "It  is  claimed  by  counsel  for  appellant 
that  the  decree  of  foreclosure  in  the  United  States  court 
finally  settled  as  res  judicata  the  fact  of  making  the  mort- 
gage, the  power  and  authority  of  the  county  to  make  it,  and 
the  liability  of  the  county  to  pay  the  debt  thereby  secured. 
....  It  is  conceded,  however,  that,  so  far  as  the  county  is 
concerned,  the  above  facts  are  conclusively  settled  by  the 
decree  in  that  case." 

But  appellant  contends  that  the  grantee  in  the  deed  of 
1868  was  not  a  purchaser  pendente  lite  in  such  sense,  **• 
that  its  rights  can  be  controlled  by  the  rules  applicable  to 
purchases  made  during  the  pendency  of  litigation. 

Chancellor  Kent  has  said,  that  lis  pendens  is  no  more  than 
an  adoption  of  the  rule  in  a  real  action  at  common  law, 
where,  if  the  defendant  aliens  after  the  pendency  of  the  writ 
the  judgment  in  the  real  action  will  overreach  such  aliena- 
tion: Murray  v.  Ballou,  1  Johns.  Ch.  566.  It  was  one  of  the 
ordinances  of  Lord  Bacon,  tliat  "no  decree  bindeth  any  that 
come  in  bona  fide  by  conveyance  from  the  defendant  before 
the  bill  exhibited,  and  is  made  no  parly  either  by  bill  or 
onler;  but  where  he  con)es  in  pendente  lite,  and  while  the 
suit  is  in  full  prosecution,  and  without  any  color  or  allow- 
ance or  privity  of  the  court,  tliere  the  decree  bindeth":  Mur- 
ray V.  BalloUy  1  Johns.  Ch.  566.  Whether  the  object  of  Hi 
pendens  be  constructive  notice,  or  to  hold  the  subject  of  the 
suit,  or  res,  within  the  power  of  the  court  so  as  to  enable  the 
court  to  give  effect  to  its  judgment  or  decree,  the  decision  of 
the  court  will  be  binding  not  only  on  the  litigant  parties,  but 
also  on  those  who  derive  title  under  them  by  alienations 
made  pending  the  suit:  2  Pomeroy's  Equity  Jurisprudence, 
Bee.  632.  The  doctrine  of /i«  pendens  is  founded  upon  public 
convenience  and  necessity:    JDurand  v.  Lord,  115  111.  610. 
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The  lis  pendens  begins  from  the  service  of  the  summons  or 
subpoena  after  the  filing  of  the  bill:  Grant  v.  Bennett,  96  111. 
513.  A  purchaser  from  the  defendant  while  the  suit  is  pend- 
ing acquires  his  interest  subject  to  such  decree  as  may  be 
rendered  on  the  hearing.  If  this  were  not  the  rule  parties 
might,  by  transferring  their  interests  during  the  pendency  of 
the  suit,  defeat  its  whole  purpose,  and  make  the  litigation 
endless.  A  purchaser  pendente  lite  from  a  mortgagor  is,  to 
all  intents  and  purposes,  a  party  to  the  decree  of  foreclosure, 
because  the  same  proceedings  can  be  had  against  him  which 
can  be  taken  against  the  mortgagor.  He  who  purcliases 
property  during  the  pendency  of  the  suit  is  as  conclusively 
bound  by  the  result  of  the  litigation  as  if  he  had  been  a 
party  thereto  from  the  outset:  **•  Loomis  v.  Riley,  24  111. 
307;  Jackson  v.  Warren,  32  111.  331;  Dickson  v.  Todd,  43  111. 
504;  1  Story's  Equity  Jurisprudence,  sec.  406;  Tilton  v.  Co- 
field,  93  U.  S.  163. 

An  application  of  these  principles  to  the  facts  of  the  pres- 
ent case  will  show  that  the  Illinois  Southeastern  Railway 
Company,  and  those  deraigning  their  title  from  that  com- 
pany, were  as  much  bound  by  the  decree  of  foreclosure  in  the 
Kenicott  suit  as  though  they  had  been  parties  thereto.  As 
the  bill  was  filed  on  March  7, 1865,  and  summons  was  served 
upon  Wayne  county  on  March  11,  1865,  the  railway  company, 
taking  a  deed  from  the  county  in  October,  186S,  was  cer- 
tainly a  purchaser  pendente  lite.  Is  there  any  thing  in  the 
pleadings,  or  amendments,  or  mode  of  prosecution  in  the  fore- 
closure suit  which  relieves  the  deed  of  1868  from  the  oper- 
ation of  the  general  rules  as  to  lis  pendens  f 

It  is  claimed  that  the  original  bill  filed  on  March  7,  1865, 
was  too  indefinite  in  its  allegations  and  in  the  language  of 
its  prayer  to  warrant  a  decree  of  foreclosure.  In  addition 
to  what  has  already  been  stated  in  relation  to  the  contents 
and  prayer  of  said  bill  it  sets  up  the  act  of  February  5, 1855, 
incorporating  the  Mount  Vernon  Railroad  Company  for 
building  a  railroad,  etc.,  alleges  the  ownership  of  the  swamp 
lands  by  Wayne  county,  and  that  the  county  was  authorized 
by  section  9  of  said  act  to  aid  in  the  construction  of  said  rail- 
road under  the  provisions  in  sections  7,  8,  and  9  of  said  act, 
that  the  county  court  of  said  county  on  September  28,  1855, 
ordered  an  election  to  be  held  on  November  5, 1855,  under  said 
section  8,  to  decide  whether  said  lands  should  be  mortgaged 
to  aid  in  such  construction,  that  said  election  resulted  in 
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favor  of  appropriating  the  Bwamp  lands  for  such  purpose^ 
that,  in  pursuance  of  such  vote  and  of  an  order  entered  o» 
April  20,  1859,  said  county  executed  two  indentures  on  that 
day  to  Isaac  Seymour,  trustee,  conveying  said  swamp  land* 
in  trust  for  the  uses  and  purposes  therein  described,  copies- 
of  which  were  filed  as  *®*  exhibits  "A"  and  "  B,"  and  made- 
a  part  of  the  bill;  the  bill  then  gives  a  list  of  tiie  lands  con- 
veyed, and  further  alleges  tliat  complainants  were  holders  of 
some  of  the  bonds  secured  by  said  indentures,  that  the  in- 
terest on  the  game  had  not  been  paid  by  the  county  of 
Wayne  or  the  railroad  company,  and  that  the  said  mortgage* 
and  trust  deed  had  become  forfeited  by  reason  of  such  de- 
fault, etc.  The  objections  which  counsel  make  to  the  bill,  as 
we  understand  them,  are,  that,  while  the  trust  deed  made  by 
the  county  was  filed  as  an  exhibit,  the  mortgage  executed  by 
it  was  not  filed  as  an  exhibit,  and  that  there  was  not  a  spe- 
cific prayer  for  foreclosure. 

We  do  not  deem  it  necessary  to  discuss  the  suflSciency  or 
insufficiency  of  the  original  bill,  because,  even  if  it  was  so- 
defective  in  the  respects  indicated  as  not  to  be  effective  as  a. 
lis  pendens,  the  amended  bills  filed  on  March  29,  1866,  and 
October  1,  1866,  were  free  from  the  defects  complained  oL 
These  amended  bills  of  1866,  particularly  the  second  one,  not- 
only  described  more  fully  all  the  proceedings  referred  to  in 
the  original  bill,  but  they  set  forth  in  detail,  and  at  large,  the 
provisions  of  the  mortgage  made  by  the  county  to  Seymour- 
on  April  20,  1869,  describing  the  lands  thereby  conveyed,  and; 
stating  that  said  mortgage  had  been  recorded  in  the  recorder's- 
office  of  Wayne  county  on  a  certain  day  and  in  a  certain 
book,  and  on  certain  pages  of  that  book.     The  prayer  con- 
tained all  that  was  in  the  prayer  of  the  original  bill,  and,  Id 
addition  thereto,  prayed  either  for  the  appointment  of  a  new 
trustee  in  the  place  of  Seymour,  and  that  he  be  directed  to 
execute  the  trust,  or,  in  the  alternative,  as  follows;  "  If  it 
shall  appear  that  your  orators  are  entitled  to  a  decree  fore- 
closing said  mortgages  or  deed  of  trust,  and  are  entitled  to 
relief  by  a  direct  order  of  the  sale  of  said  lands,  or  any  part 
thereof,  that   said   decree    may  be  rendered,  and  for  such 
other  and  further  relief  as  to  your  honors  may  seem  equitable 
and  just." 

■•*  Three  facts  are  necessary  to  the  existence  of  a  valid 
lis  pendens:  1.  The  property  involved  must  be  of  such  a  char- 
acter as  to  be  subject  to  the  rule;  2.  The  court  must  have 
AM.  St.  Rep.,  Vol.  XLlII.— 16 
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jurisdiction  both  of  the  person  and  of  the  res;  8.  The  res,  or 
property  involved,  must  be  sufficiently  described  in  the  plead- 
ings: Bennett  on  Lis  Pendens,  153.  We  think  tliat  all  these 
requirements  are  met  in  the  amended  bills  of  1866.  The  legal 
maxim,  that  that  is  certain  which  can  be  made  certain,  ap- 
plies to  the  question  whether  property  is  sufficiently  described 
■to  create  lis  pendens.  The  description  of  the  property  may 
4)6  such  that,  by  reference  and  upon  inquiry, it  maybe  ascer- 
■^.ained.  It  must  be  so  pointed  out  in  the  proceedings  as  to  warn 
•the  public  that  they  intermeddle  at  their  peril;  and  any  one 
i^reading  the  bill  must  be  able  to  learn  thereby  what  property 
is  intended  to  be  made  the  subject  of  litigation:  Miller  v. 
Sherry,  2  Wall.  237;  Green  v.  Slayter,  4  Johns.  Ch.  38;  Allen 
V.  Pooley  54  Miss.  323;  13  Am.  &  Eng,  Ency.of  Law.  877. 

Where  a  bill,  originally  so  defective  in  the  description  of 
the  property  involved  or  in  the  langusige  of  its  prayer  as  not 
to  create  a  lis  pendens,  is  subsequently  cured  by  amendment 
in  these  particulars,  the  lis  pendens  will  commence  at  the 
time  of  filing  the  amendment,  where  the  defendant  has  been 
served  with  process:  18  Am.  &  Eng.  Ency.  of  Law,  886,  and 
cases  in  note.  In  the  case  at  bar  the  purchase  pendente  lite 
•was  made  after  the  amendments  of  1866,  and  after  service  of 
€ummons  upon  the  county. 

It  is  further  contended  on  behalf  of  appellant  that  lis  pen- 
dens  ended  in  June,  1868,  when  a  decree  of  sale  was  entered 
upon  the  mortgage  executed  by  the  Mount  Vernon  Railroad 
Company.  The  bill  was  filed  to  foreclose  three  instruments, 
the  mortgage  made  by  the  railroad  company,  the  mortgage 
made  by  the  county,  and  the  trust  deed  made  by  the  county. 
All  these  instruments  were  parts  of  one  general  scheme  for 
the  raising  *®'  of  funds  to  build  a  railroad  through  the 
county:  Scates  y.  King,  110  111.  456;  but  the  mortgage  exe- 
cuted by  the  railroad  company  was  intended  more  particu- 
larly to  cover  the  right  of  way,  franchises,  and  rolling  stock.  If 
the  court  erred  in  rendering  two  decrees  of  foreclosure  instead 
of  one  it  was  an  error  for  which  the  foreclosure  proceeding 
cannot  be  collaterally  attacked.  After  the  decree  or  order  of 
1868  the  cause  was  regularly  continued  on  the  docket  until 
the  final  decree  was  entered  under  whicli  the  land  was  sold. 
It  has  been  said  that,  in  order  to  prevent  a  suspension  of  lis 
pendens,  there  must  be  a  "full"  or  continuous  prosecution  of 
the  suit.  But  the  rule  in  reference  to  a  continuous  prosecu- 
tion simply  requires  that  there  shall  be  no  such  neglect  in 
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the  prosecution  as  cannot  be  explained  and  appears  to  be 
inexcusable.  Mere  lapse  of  time  does  not  indicate  such  neg- 
ligence. If  the  cause  finally  goes  to  decree  or  judgment  it 
will  be  presumed,  in  the  absence  of  any  showing  that  there 
has  been  a  negligent  intermission  of  the  prosecution,  that 
there  has  been  a  binding  lis  pendens,  and  that  intervenors 
pendente  lite  are  bound  by  the  decree  or  judgment.  As  a 
general  rule  there  will  be  no  estoppel  against  the  right  to 
enforce  the  lis  pendens,  unless  the  plaintiff  or  complainant  in 
the  suit  has  been  sonegligent  in  its  prosecution  as  to  induce 
the  belief  that  such  prosecution  had  been  abandoned:  Bennett 
on  Lis  Pendens,  173,  180;  13  Am.  &  Eng.  Ency.  of  Law,  889- 
891.  In  the  present  case  we  find  nothing  in  the  record  to  show 
that  there  was  any  such  negligence  in  the  prosecution  of  the 
foreclosure  suit  as  to  overcome  the  presumption  of  a  binding 
lis  pendens. 

It  is  still  further  insisted  by  the  appellant  that,  by  reason  of 
the  amended  bill  filed  on  January  17,  1870,  a  new  lis  pendent 
was  created  from  that  time,  which  could  not  afiect  the  inter- 
ests acquired  by  the  grantee  in  the  previous  deed  of  1868. 
There  are  cases  where  the  lis  pendens  will  begin  with  the 
filing  of  the  amendment,  and  will  *®*  not  relate  back  to  the 
commencement  of  the  action,  so  as  to  affect  intervening 
rights.  This,  however,  is  only  true  where  the  amendment 
sets  up  a  new  equity,  or  where  the  party  making  the  amend- 
ment brings  forward  a  new  claim,  or  a  different  and  distinct 
ground  of  relief,  not  before  asserted:  Bennett  on  Lis  Pendens, 
97,  160;  Tilton  v.  Cojield,  93  U.  S.  163;  Banky.  Sherman,  101 
U.  S.  403;  Stoddard  v.  Myers,  8  Ohio,  203;  Gibbon  v.  Dough- 
erty, 10  Ohio  St.  365;  S.  C.  Hall  Lumber  Co.  v.  Gustin,  64 
Mich.  624;  1  Freeman  on  Judgments,  sec.  199;  Bradley  v. 
Luce,  99  111.  234;  Stone  v.  Connelly,  1  Met.  (Ky.)  652;  71  Am. 
Dec.  499;  Worthman  v.  Boyd,  66  Tex.  401.  Purchasers  pen- 
dente lite  must  take  notice  of  every  thing  averred  in  the  plead- 
ings pertinent  to  the  issue  or  to  the  relief  sought:  Center  v. 
P.  &  M.  Bank,  22  Ala.  757;  Allen  v.  Poole,  54  Miss.  323; 
Worthman  v.  Boyd,  66  Tex.  401;  13  Am.  &  Eng.  Ency.  of 
Law,  886. 

The  only  new  matter  to  which  counsel  refer  as  being  set 
up  in  the  amended  bill  of  1870  is  the  contract  between  the 
county  and  Vanduzer,  Smith  &  Co.  to  build  a  railroad  through 
the  county,  etc:  Kenicott  v.  Supervisors,  16  Wall.  452;  Scatet 
V.  King,  110  111.  456.    No  relief  was  asked  under  this  contract. 
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No  new  cause  of  action  was  set  up  different  from  that  stated 
in  the  bills  of  1865  and  186(5.  The  contract  was  simply  evi- 
dence of  the  power  of  the  county  to  execute  the  mortgage  and 
trust  deed.  The  bills  already  filed  had  alleged  the  execu- 
tion of  the  mortgage  by  the  county,  in  pursuance  of  an  order 
of  the  county  court,  for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railroad,  and  had  asked  for  a  foreclosure  of  the 
mortgage.  Such,  also,  was  the  scope  and  character  and 
prayer  of  the  bill  of  1870.  The  mere  pleading  of  a  matter  of 
evidence  did  not  change  the  essential  features  of  the  case 
made  by  the  bills  already  filed.  We  do  not  think  that  there 
was  any  thing  in  the  amendment  of  1870  which  prevents  the 
lis  pendens  from  relating  back  to  the  filing  of  the  amended 
bills  in  1866,  and  subjecting  the  interests  acquired  by  the 
deed  of  1868  to  the  operation  of  the  foreclosure  decree. 

'**'  Counsel  for  appellant  urge  upon  our  attention  various 
reasons  why  the  complainants  in  the  foreclosure  suit  were 
chargeable  with  notice  of  the  execution  of  the  deed  of  1868, 
and  of  the  rights  of  those  holding  under  it.  Where  there  is 
a  purchase  pendente  lite,  not  only  is  the  purchaser  bound  by 
the  decree  that  may  be  made  against  the  person  from  whom 
he  derives  title,  but  "the  litigating  parties  are  exempted 
from  taking  any  notice  of  the  title  so  acquired ;  and  such 
purchaser  need  not  be  made  a  party  to  the  suit":  1  Story's 
Equity  Jurisprudence,  sec.  406.  He  is  not  a  necessary  party, 
because  his  vendor  or  grantor  continues  as  the  representative 
of  his  interests,  and  the  plaintiff  or  complainant  may  ignore 
his  purchase  and  proceed  to  final  decree  against  the  original 
parties:  Edwards  v.  Norton,  55  Tex.  405;  Smith  v.  Hodsdon^ 
78  Me.  ISO;  Carter  v.  Mills,  30  Mo.  437;  Steele  v.  Taylor,  1 
Minn.  274;  13  Am.  &  Eng.  Ency.  of  Law,  900,  901.  It  is, 
therefore,  immaterial  whether  the  complainants  in  the  fore- 
closure suit  had  notice  of  the  deed  of  1868  or  not. 

Counsel  for  appellant  rely  upon  payment  of  taxes  and  pos- 
session for  seven  successive  years  under  the  deed  of  1868  as 
color  of  title.  This  statute  could  not  be  invoked  against  the 
complainants  in  the  foreclosure  suit  by  the  county  of  Wayne, 
or  its  grantee,  during  the  pendency  of  the  suit.  While  the 
relation  of  mortgagee  and  mortgagor  continues,  neither  party 
in  possession  can  interpose  the  statute  of  limitations  as  a  de- 
fense against  the  other.  The  statute  can  only  commence  to 
run  after  that  relation  has  been  terminated  in  some  of  the 
modes  known  to  the  law:  Rockwell  v.  Servant^  63  111.  424. 
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The  mortgagor  cannot  defeat  the  mortgagee's  right  of  action 
by  retaining  possession  and  paying  taxes  for  seven  successive 
3'ear8;  and  it  is  as  much  the  duty  of  a  grantee  of  the  mort- 
gagor, receiving  liis  possession  from  the  mortgagor,  to  pay 
the  taxes  upon  the  property  as  it  is  the  duty  of  the  mort- 
gagor himself  to  do  so.  The  limitation  law  of  1839  has  no 
application  to  such  a  case:  Hagan  v.  Parsons,  ***  67  111. 
170;  Palmer  v.  Snell,  111  111.  161.  Nor  does  the  statute  of 
limitations  run  in  favor  of  a  purchaser  pendente  lite.  Such 
a  purchaser  in  possession  of  land  so  purchased  will  not  be 
regarded  as  holding  it  adversely  to  the  parties  to  the  suit 
during  the  litigation:  Lynch  v.  Andrews,  25  W.  Va.  751.  In 
the  present  case  the  sale  under  the  decree  of  foreclosure  was 
not  made  until  September  18,  1877,  and  the  time  of  redemp- 
tion did  not  expire  until  December  18,  1878.  Not  until  the 
latter  date  was  the  purchaser  under  the  foreclosure  decree 
entitled  to  a  master's  deed,  nor  until  that  date  could  the 
mortgagor  or  his  grantee  assert  an  adverse  possession:  Em,' 
mons  v.  Moore,  85  111.  804;  Lehman  v.  Whittington,  8  111.  App. 
374.  The  proof  does  not  show  a  payment  of  taxes  for  seven 
successive  years  after  December  18,  1878,  or  after  September 
18,  1877,  by  the  grantee  in  the  deed  of  1868,  or  by  any  of  the 
parties  holding  under  that  deed.  We  cannot  discover  that 
appellant,  or  any  of  his  grantors,  have  acquired  title  under 
the  limitation  law,  which  provides  for  possession  and  pay- 
ment of  taxes  for  seven  successive  years  under  color  of  title. 

The  considerations  already  presented  dispose  of  the  claim 
that  title  was  acquired  under  the  first  section  of  the  limita- 
tion law  in  regard  to  possession  for  twenty  years.  Whatever 
possession  the  grantee  in  the  deed  of  18G8,  or  those  holding 
thereunder,  may  have  had  during  the  period  of  ten  years  from 
1868  to  1878,  whether  such  possession  is  claimed  under  the 
seven  years'  limitation  or  under  the  twenty  years'  limitation, 
was  not  adverse  to  the  mortgagees  prosecuting  the  foreclosure 
suit  against  the  county,  but  »vas  subordinate  to  their  rights. 
After  deducting  the  time  during  which  the  foreclosure  suit 
was  pending  there  was  no  adverse  possession  for  twenty 
years  by  appellant,  or  any  of  his  grantors,  near  or  remote. 
The  proof  does  not  show  any  such  possession  as  meets  the 
requirement  of  the  statute  in  regard  to  twenty  years'  posses- 
sion. Where  the  possession  of  land  alone  *®*  is  relied  upon 
for  any  legal  purpose,  in  the  absence  of  paper  title,  it  should 
be  a  pedis  possession  an  actual  occupancy  of  the  premises  ia 
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question,  and  not  a  mere  constructive  possession:  Webb  v. 
Siurtevant,  1  Scam.  181;  Illinois  Mut.  Fire  Ins.  Co.  v.  Mav 
seilles  Mfg.  Co.,  1  Gilm.  236;  Medley  v.  Elliott,  62  111.  532; 
City  of  Champaign  v.  McMurray,  76  111.  353;  Schneider  v. 
Botsch,  90  111.  577.  Under  the  first  section  of  the  limitation 
law,  which  provides  that  real  actions  for  the  recovery  of  land 
must  be  brought  within  twenty  years,  etc.,  no  deed  or  paper 
title  is  necessary;  it  is  suflBcient  to  take  possession  under  a 
claim  of  ownership:  Weber  v.  Anderson,  73  111.  439;  Shaw  v. 
Schoonover,  130  111.  448. 

The  judgment  of  the  circuit  court  is  aflBrmed. 

Li3  Pbndeks— Rights  or  Purchasebs. — One  who  purchases  of  either 
party  to  a  Buit  the  subject  of  the  litigation,  after  the  court  has  acquired 
jurisdiction,  is  bound  by  the  judgment  or  decree:  Houston  v.  Tirr.mernian, 
17  Or.  499;  11  Am.  St.  Rep.  848;  Green  v.  Hick,  121  Pa.  St.  ISO;  6  Am.  St. 
Rep.  760;  Cheever  v.  Minton,  12  Col.  557;  13  Am.  St.  Rep.  258,  and  note; 
Henderson  y.  Pickett,  4  T.  B.  Mon.  64;  16  Am.  Dec.  130;  Williama  v.  Kerr, 
113  N.  0.  306. 

Lis  Pendens — When  Begins.— Under  the  Kentucky  statute  an  equi- 
table lis  pendens  is  acquired  in  a  suit  to  subject  specific  pi  operty  to  the 
payment  of  a  debt  by  filing  a  petition  and  serving  summons:  JiothscJii  d 
r.  Kohn,  93  Ky.  107;  40  Am.  St.  Rep.  184,  and  note  with  the  cases  col- 
lected.    See,  also,  Kellogg  v.  Fancher,  23  Wis.  21;  99  Am.  Dec.  96,  and  note. 

Lis  Pendens — What  Constitutes  Valid.— To  constitute  a  valid  lis 
pendens,  the  property  sought  to  be  affected  must  be  such  that  its  title  will 
be  immediately  affected  by  the  judgment;  the  court  must  ha\e  jurisdiction 
both  of  the  person  and  the  property,  and  the  property  must  be  suflBciently 
described  in  the  proceedings:  Leavell  v.  Poore,  91  Ky.  3*21.  To  the  same 
effect,  see  Houston  v.  Timmerman,  17  Or.  499;  11  Am.  St.  Rep.  848. 

Lis  Psndens—  Description  of  Property. — Sdfficienctof:  See  the  note 
to  Nevoman  v.  Chapman,  14  Am.  Dec.  779. 

Lis  Pendens— Amendment  of  Complaint — Effect  of. — ^The  effect  of  a 
notice  of  lit  pendens  is  not  ordinarily  destroyed  by  an  amendment  to  the 
complaint:  Brock  v.  Pearson,  87  Cal.  681.  An  entirely  new  lis  pendens  is 
created  by  an  amendment  of  the  petition  by  which  new  matter  is  brought 
into  the  suit,  and  such  lis  pendens  is  not  permitted  to  relate  back  to  the 
commencement  of  the  action  so  as  to  affect  intervening  rights:  Stone  v. 
Connelly,  1  Met.  652;  71  Am.  Dec.  499.  See,  also,  the  note  to  Pearson  ▼. 
Keedy,  43  Am.  Dec.  164. 

Lis  Pendens — Effect  of  Laches  in  Prosecution  of  Suit. — The  institn- 
tion  of  suit  by  a  creditor  gives  a  specific  lien  upon  the  property  which  he 
seeks  to  subject  to  hia  judgment;  but,  to  entitle  him  to  the  benefit  of  the 
rule,  he  must  use  something  like  reasonable  diligence  in  the  prosecution  of 
the  suit:  Watson  v.  Wilxon,  2  Dana,  406;  26  Am.  Dec.  459,  and  note;  Trim- 
ble v.  Boothby,  14  Ohio,  109;  45  Am.  Dec,  526,  and  note.  The  benefit  of  the 
rule  relating  to  lis  pendens  may  be  lost  by  such  long  continued  inaction 
as  amounts  to  gross  negligence  in  the  party  prosecuting  to  the  preju- 
dice of  innocent  persons:  Fox  v.  JReeder,  28  Ohio  St.  181;  22  Am,  Rep,  370. 
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A  purchaser  penden(e  lite  is  not  affected  by  a  sait  pending,  unless  it  ha* 
been  prosecnted  with  due  diligence,  if  he  bays  in  good  faith,  and  without 
notice  of  the  claims  of  the  litigants:  Hayes  v.  Nourae^  114  N.  Y.  595;  11 
Am.  St  Rep.  700.  In  Oossom  v.  Donaldson,  18  B.  Mon.  230;  68  Am.  Dec 
723,  it  was  held  that  the  benefit  of  lla  ^pendens  is  not  lost  by  failure  to 
prosecute  a  suit  with  even  ordinary  diligence,  but  it  can  only  be  lost  by  un» 
asual  and  unreasonable  negligence  in  its  prosecution, 

JuDOMKN-rs  IN  FoKECLosuRE  Proceeuings  AS  Res  Jddicata:  See  O'Brien 
T.  Alojffitt,  133  Ind.  660;  36  Am.  St.  Rep.  566,  and  note;  and  Jone*  t.  Vert^ 
121  lud.  140;  16  Am.  St.  B«p.  379,  and  note. 


First  Nat.  Bank  v.  Northwestern  Nat.  Bank 

[152  Illinois,  296.] 

Practice. — Thb  Statctk  Authorizing  Parties  to  Submit  Wkitteh 
Propositions  of  Law  to  the  Court  to  be  accepted  as  law  in  th» 
decision  of  the  case  does  not  contemplate  that,  under  cloak  of  submit* 
ting  such  propositions,  a  litigant  shall  have  the  right  to  call  upon  the 
court  to  find  in  his  favor  on  the  special  or  particular  facts  involved  in 
the  evidence,  but  the  court  may  be  asked  to  rule  that,  as  a  matter 
of  law,  the  judgment  should  be  in  favor  of  the  party  asking  such  rul- 
ing. To  request  such  a  ruling  is  equivalent  to  demurring  to  the  evi* 
dence. 

Banking. — A  Check  Payable  to  Order  is  a  bill  of  exchange  payable  to 
order  on  demand. 

Banking— Forged  Checks. — The  Drawee  o»  a  Bill  of  Exchange  or 
or  A  Bank  Check  is  conclusively  presumed  to  know  the  signature  of 
the  drawer,  and  if  he  accepts  or  pays  in  the  usual  course  of  business  a 
bill  or  check  whereon  the  signature  of  the  drawer  is  a  forgery,  he  and 
the  person  to  whom  payment  is  made  are  both  estopped  to  afterward 
deny  the  genuineness  of  such  signature. 

Av  Estoppel  must  be  Mutual.  It  must  bind  both  parties,  and  one  who 
is  not  bound  by  it  cannot  take  advantage  of  it. 

Banking — Forged  Indorsements. — The  drawee  of  a  check  is  bound  to 
know  the  signature  of  his  own  customers,  but  is  not  bound  to  know 
any  other  sit^nature  thereon,  and  by  accepting  or  paying  a  bill  or  check 
does  not  admit  the  genuineness  of  any  indorsement  of  it. 

Bills  of  Exchange— Fictitious  Parties. — The  fact  that  a  check  or  bill 
of  exchange  is  made  payable  to  a  person  who  does  not  own  it,  but  i* 
merely  an  oflBcer  or  agent  of  the  corporation  or  person  entitled  to  it» 
proceeds,  does  not  constitute  it  a  bill  or  check  payable  to  a  fictitious 
person,  nor  render  it  any  the  less  forgery  to  indorse  the  name  of  the 
person  designated  therein  as  payee  without  authority  so  to  do. 

Banking. — A  Bank  Indorsing  and  Collecting  a  Check  Warrants  the 
Genuineness  of  all  the  Pi  e-ex  ^itng  Indorsements  thereon,  in- 
cluding the  indorsement  of  the  rc-i  ective  payees  named  in  such  check, 
and  is  answerable  for  moneys  received  l<y  it  if  any  of  such  indorsements 
are  forgeries. 

Banking.— A  Bank  Patino  ▲  Check  ok  a  Forged  Indorsement  la 
Entitled  to  recover  the  money  so  paid  from  the  person  receiving  it. 
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on  making  demand  within  a  reasonable  time  after  the  discovery  of  tha 
forgery. 
Bills  of  Exchange  and  Checks.— Thk  Acceptance  ov  a  Check  does 
NOT  Prove  or  Admit  the  Genuineness  of  Any  Signature  Thereon 
other  than  that  of  the  drawer,  and  will  not  exonerate  from  liability  a 
bank  subsequently  collecting  such  check  or  bill  by  virtue  of  a  forged 
indorsement,  though  such  indorsement  wag  not  made  by  it  or  with  its 
knowledge  or  procurement. 

Eemy  &  Mann,  for  the  appellant. 

•Charles  M.  Sturgea,  for  the  appellee. 

*"•  Baker,  J.  In  this  action  of  assumpsit  brought  by 
the  Northwestern  National  Bank  of  Chicago  against  the  First 
National  Bank  of  Chicago,  the  issues  were  tried  before  the 
superior  court  of  Cook  county  without  a  jury,  and  the  court 
found  the  issues  for  the  plaintiff,  and  assessed  its  damages 
at  two  thousand  four  hundred  and  fifty-four  dollars,  and  ren- 
dered judgment  therefor  against  the  defendant.  Upon  an 
appeal  to  the  appellate  court  for  the  first  district  the  judg- 
ment was  in  all  things  affirmed,  and  thereupon  the  First 
National  Bank  of  Chicago  prosecuted  this  further  appeal. 

A  preliminary  question  is  raised  by  the  appellee.  It  in- 
sists that  all  questions  of  fact  are  conclusively  settled  in  its 
favor  by  the  judgment  of  affirmance  in  the  appellate  court, 
and  further,  that  no  questions  of  law  are  so  preserved  in  the 
.record  as  that  they  can  be  reviewed  in  this  forum. 

At  the  trial  appellant  submitted  to  the  court  eight  "written 
propositions,"  which  it  prayed  should  "be  held  as  law  in  the 
<lecision  of  the  case":  Practice  Act,  sec.  41;  2  Starr  and 
•Curtis'  Annotated  Statutes,  1808.  The  court  "held"  propo- 
sitions 1,  2,  and  3,  but  "refused"  to  hold  propositions  *"* 
-4,  5,  6,  7,  and  8  to  be  law  applicable  in  the  decision  of  the 
>case,  and  to  the  action  of  the  court  in  refusing  to  hold  said 
five  last-mentioned  propositions,  and  each  of  them,  appellant 
Jthen  and  there  excepted. 

In  respect  to  propositions  4,  5,  6,  and  7  it  may  well  be  said 
that  they  are  not  propositions  of  law,  within  the  intent  and 
•meaning  of  section  41  of  the  Practice  Act.  They  are,  both  in 
rform  and  in  substance,  mere  prayers  or  solicitations  of  appel- 
lant to  the  trial  court  to  find  particular  facts  for  it,  "under  the 
law  and  the  evidence."  The  statute  does  not  contemplate  that 
under  the  cloak  of  written  propositions  of  law  a  party  litigant 
shall  have  the  right  to  call  upon  the  court  to  find  in  his  or  its 
iavor,  seriatim^  all  the  special  or  particular  facts  involved  in 
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the  evidence;  and,  dehors  the  statute,  it  is  not  a  common-law 
function  of  a  judge,  in  a  common-law  action,  to  make  special 
findings  of  fact.  The  rule  is,  ad  qusestionem  facti  non  respond- 
ent judices:  Broom's  Legal  Maxims,  4th  ed.,  103;  Altham's 
case,  Coke,  pt.  8,  155  a.  In  Memory  v.  Niepert,  131  111.  623, 
the  case  was  tried  by  the  court  below  without  a  jury,  and 
this  court  held  that  a  proposition  there  asked  was  properly 
refused,  and  for  the  reason  that  no  question  of  law  was 
thereby  raised.  And  so  in  the  case  at  bar  the  triul  court 
could  not  properly  have  done  otherwise  than  refuse  to  hold 
the  propositions  4,  6,  6,  and  7. 

The  trial  court  also  declined  to  hold  proposition  8  tendered 
by  appellant,  and  marked  the  same  "refused."  That  propo- 
sitions reads  as  follows:  '*  The  court  holds,  as  matter  of  law, 
that  under  the  law  and  evidence  the  judgment  in  this  case 
should  be  for  defendant."  There  can  be  no  question  but  that 
if  the  case  had  been  on  trial  before  a  jury,  and  appellant 
had  moved  the  court  to  instruct  the  jury  that  under  the  law 
and  evidence,  and  as  matter  of  law,  the  verdict  and  judg- 
ment in  the  case  should  be  for  the  defendant,  then  such 
motion  would  have  been  regarded  as  a  motion  in  tlie  nature 
of  a  demurrer  to  the  evidence,  and  as  raising  a  question  of 
law  for  the  decision  of  the  '"*  court,  lu  Barlelolt  \ .  Interna- 
tional Bank,  119  111.  259,  it  was  held  that  motions  to  exclude 
the  entire  evidence  from  the  jury,  and  motions  to  instruct 
the  jury  to  find  for  the  defendant,  are  in  the  nature  of 
demurrers  to  evidence,  and  that  they  admit  not  only  all  that 
the  testimony  of  the  plaintiff  proves,  but  also  all  that  it 
tends  to  prove.  And  it  was  also  there  held  that  a  motion  to 
exclude  the  evidence,  or  to  instruct  tlie  jury  that  they  should 
find  for  the  defendant,  may  be  made  after  the  evidence  is 
heard  on  behalf  of  the  defendant.  To  like  efleot  is  the  case 
of  Joliet  etc.  By.  Co.  v.  Velie,  140  111.  59.  In  cases  where  the 
parties  litigant  agree  that  both  matters  of  law  and  matters 
of  fact  may  be  tried  by  the  court  without  a  jury,  and  the 
only  question  at  issue  is  the  question  at  law  whether  the 
uncontroverted  facts  constitute  a  cause  of  action,  no  good 
reason  is  perceived  why  the  defendant  may  not  submit  to 
the  court  such  a  proposition  as  proposition  8  now  before  us, 
to  be  "lield"  or  "refused,"  by  the  court,  as  the  court  shall 
be  of  opinion  the  law  of  the  case  is,  and  why  the  submission 
of  such  a  proposition  should  not  be  regarded  as  in  the  nature 
of  a  demurrer  to  evidence,  and  as  sufliciently  raising  and 
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preserviDg  the  question  of  law  involved  for  re-examination 
in  a  court  of  review. 

The  exact  question  now  before  us  does  not  seem  ever  to 
have  been  passed  upon  by  this  court.  But  the  case  of  PittS' 
burg  etc.  R.  R.  Co.  v.  Reichy  101  111.  157,  was  tried  by  the 
court  without  the  intervention  of  a  jury,  and  upon  the  appeal 
this  court,  in  discussing  the  several  propositions  of  law  that 
were  refused  at  the  trial,  used  this  language  in  regard  to  one 
of  them:  "The  fourteenth  proposition  was  properly  refused, 
because  there  was  evidence  tending  to  sustain  a  cause  of 
action.  It  asserts,  simply,  that  under  the  evidence  there  can 
be  no  recovery.  There  was  evidence  tending  to  authorize  a 
recovery.  Its  weight  was  for  the  court."  The  plain  impli- 
cation from  this  language  is,  that  the  propriety  of  holding  or 
refusing  a  written  proposition,  such  as  that  now  *®'  before 
US,  will  depend  upon  the  answer  given  to  the  question  whether 
or  not  there  is  evidence  in  the  record  which  fairly  tends  to 
establish  a  cause  of  action. 

The  conclusion  to  be  deduced  from  that  which  we  have 
said  is,  that  we  consider  this  case  properly  before  us  for  the 
consideration  of  the  question,  as  a  question  of  law,  whether 
the  evidence  tends  to  show  a  right  of  recovery  in  appellee. 

It  may  be  well,  in  order  to  clearly  understand  the  nature 
of  the  case  upon  which  appellee  relies,  to  briefly  state  the 
substance  of  its  declaration.  The  declaration  contains  ten 
counts,  nine  of  which  are  special,  and  each  of  these  special 
counts  describes  a  different  instrument  in  writing,  and  the 
tenth  count  is  a  common  indebitatus  ossuvipsit  count  for  in- 
terest. The  first  count  avers  that  on  May  17,  1887,  "a  cer- 
tain person"  made  and  drew,  by  and  under  the  name  and 
style  of  "W.  S.  Chapman,  Treas.,"  a  certain  draft  er  order, 
in  writing,  for  the  payment  of  money,  commonly  called  a 
check  on  a  bank,  with  the  heading  "Central  Union  Tele- 
phone Company,"  and  said  check  being  numbered  with 
the  number  13,006,  and  caused  said  check  to  be  counter- 
signed by  and  under  the  style  of  "Geo.  L.  Phillips,  Prest.," 
and  directed  said  check  to  the  appellee,  and  thereby  requested 
it  to  pay  three  hundred  dollars  to  C.  H.  Wilson,  who  wa8 
described  therein  as  "  C.  H.  Wilson,  A.  G.  Supt.,"  and  that 
afterward  some  one  to  plaintiflf  unknown,  intending  to  de- 
fraud C.  H.  Wilson,  and  without  the  consent,  knowledge,  or 
ratification  of  Wilson,  and  without  the  knowledge  of  plaintiff, 
forged  on  said  check  the  name  of  "  C.  H.  Wilson,  A.  G.  Supt.," 
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and  caused  paid  check,  so  indorsed,  to  be  placed  in  the  handa 
of  Chapin  &  Gore,  who  in  turn  indorsed  it  ''For  deposit  in 
the  First  National  Bank  to  the  credit  of  Chapin  &  Gore," 
and  delivered  it  to  the  appellant,  who  in  turn  indorsed  it 
"  Pay  through  Chicago  Clearing  House  only  to  First  National 
Bank,"  and  through  said  clearing  house  presented  said  check 
to  appellee  for  payment,  and  thereby  vouched  and  '®*  war- 
ranted to  appellee  that  the  indorsement  of  C.  H.  Wilson  on 
said  check  was  the  genuine  indorsement  of  said  Wilson,  and 
that  appellee,  confiding  in  said  warranty  of  appellant,  and 
in  consideration  thereof,  and  being  ignorant  that  such  in- 
dorsement was  forged,  paid  said  check  to  ap])ellant,  and  took 
up  the  check;  that  appellee  did  not  discover  the  fact  of  such 
forgery  until  July  25,  1887,  when  it  notified  appellant,  ten- 
dered to  it  the  check,  and  demanded  that  appellant  should 
make  good  its  warranty,  and  should  repay  to  appellee  the 
amount  of  the  check,  by  means  whereof  appellant  became 
liable  to  pay,  promised  to  pay,  and  afterward  refused,  etc. 
The  averments  of  the  second  count  are  substantially  the 
Same  as  those  of  the  first  count,  except  that  the  check  is 
dated  May  31,  1887,  is  numbered  13,051,  and  is  for  two  hun- 
dred and  fifty  dollars.  The  averments  of  the  third  count  are 
substantially  the  same  as  those  of  the  first  count,  except  that 
the  check  is  dated  June  13,  1887,  is  numbered  13,086,  and  is 
for  two  hundred  dollars.  The  averments  of  the  fourth  count 
are  substantially  the  same  as  those  of  the  first  count,  except 
that  the  check  is  dated  June  13,  1887,  is  numbered  13,087, 
and  is  for  two  hundred  dollars,  and  except,  further,  that  the 
count  contains  the  additional  averment  that  on  June  30, 1887, 
appellee  accepted  said  check,  and  wrote  on  the  face  thereof 
these  words:  "Accepted  payable  through  Chicago  Clearing 
House,  June  30,  1887 — Northwestern  National  Bank. — Shea- 
han,  Teller."  The  averments  of  the  fifth  count  are  substan- 
tially the  same  as  those  of  the  first  count,  except  that  the 
check  is  dated  July  5,  1887,  is  numbered  13,145,  and  is  for  two 
hundred  dollars,  and  except,  also,  that  there  is  no  averment 
that  it  is  countersigned  by  and  under  the  style  of  "Geo,  L. 
Phillips,  Prest."  The  averments  of  the  sixth  count  are  sub- 
stantially the  same  as  those  of  the  first  count,  except  that 
the  payee  named  in  the  check  is  "  F.  P.  Ross,  M'gr.,"  i\nd 
except  that  the  check  is  dated  May  31,  1887,  is  numbered 
13,049,  and  is  for  two  hundred  dollars.  The  seventh  counk 
is  the  same  as  the  sixth  count,  except  that  date  of  check  is 
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May  1,  1887,  and  its  '"*  number  is  13,050,  and  it  is  for 
three  hundred  dollars  and  ten  cdlits.  The  eighth  count  is  the 
same  as  the  sixth  count,  except  that  date  of  check  is  June 
18,  1887,  and  its  number  is  13,085,  and  it  is  for  two  hundred 
dollars.  The  ninth  count  is  the  same  as  the  sixth  count,  ex- 
cept that  date  of  check  is  July  5,  1887,  and  its  number  is 
13,147,  and  its  amount  is  two  hundred  dollars,  and  except, 
also,  that  it  contains  an  additional  averment  that  on  July 
13,  1887,  appellee  accepted  said  check,  and  wrote  on  the  face 
thereof:  "Accepted  payable  through  Cliicago  Clearing  House, 
July  13, 1887.— Northwestern  Nat'l  Bank.— Sheahan,  Teller." 

The  only  plea  filed  to  the  declaration  was  that  of  the  gen- 
eral issue,  and  issue  was  joined  thereon.  But  at  the  trial  a 
stipulation  was  made  that  appellant  might,  under  that  plea, 
introduce  evidence  to  prove  that  the  checks  were  other- 
wise forged,  prior  or  in  addition  to  the  indorsements  alleged 
to  have  been  forged,  and  that  such  prior  and  other  forgeries 
were  on  said  checks  when  they  came  to  the  hands  of  appel- 
lant, and  without  its  knowledge,  provided  the  court  should 
hold  proof  of  such  matter  competent  as  a  defense,  and  pro- 
vided appellee  might  introduce,  in  reply,  all  matters  in  evi- 
dence, and  provided  the  rulings  of  the  court  admitting  or 
rejecting  such  evidence  should  be  subject  to  exception  by 
either  party,  other  than  on  the  point  of  its  admissibility 
under  the  pleadings. 

The  declaration  proceeds  upon  the  theory  that  it  is  imma- 
terial, as  between  the  parties  to  this  suit,  who,  in  fact,  drew 
the  checks.  The  allegation  in  each  of  the  special  counts  is, 
that  "  a  certain  person"  drew  the  check.  In  2  Chitty's 
Pleading,  tenth  American  edition,  *150,  it  is  said  that  it  is 
not  necessary  to  state  the  names  of  the  parties  to  a  bill  of  ex- 
change, unless  they  be  plaintiffs  or  defendants.  It  may  also 
be  said  that  the  declaration  virtually  admits  that  the  several 
checks  were  genuine  checks  of  the  telephone  company,  and 
that  the  indorsements  of  the  payees  alone  were  forgeries. 

At  the  trial  the  court  admitted  evidence  to  show  that  the 
signatures  of  the  drawers  of  the  checks  were  forgeries.  '®* 
That  evidence  was  introduced  over  tlie  objections  and  excep- 
tions of  appellee,  appellee  specifying  as  grounds  of  objection 
that  such  inquiry  was  irrelevant  to  the  issues  in  the  cause, 
and  that  under  the  issues,  and  as  between  the  plaintiff  and 
defendant,  the  signatures  of  the  drawers  of  the  checks  were 
conclusively  presumed  to  be  genuine.     Appellee  was  right  in 
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its  contentions.  A  check  payable  to  order  is  a  bill  of  ex- 
change payable  to  order  on  demand.  The  drawee  of  a  bill 
of  exchange  or  of  a  bank  check  is  conclusively  presumed  to 
know  the  signature  of  the  drawer,  and  if  he  accepts  or  pays, 
in  the  usual  course  of  business,  a  bill  or  check  whereon  the 
signature  of  the  drawer  is  a  forgery,  he  will  be  estopped  to 
afterward  deny  the  genuineness  of  such  signature:  First  Nat. 
Bank  v.  Ricker,  71  111.  439;  22  Am.  Rep.  104;  Bigelow  on 
Estoppel,  4th  ed.,  498;  2  Herman  on  Estoppel,  sees.  1006- 
1008.  But  the  operation  of  an  estoppel  is  reciprocal,  for 
there  can  be  no  estoppel  unless  it  be  mutual.  It  must  bind 
both  parties,  and  one  who  is  not  bound  by  it  cannot  take  ad- 
vantage of  it:  2  Herman  on  Estoppel,  sec.  1295;  Coke  on 
Littleton,  352  a;  Griffin  v.  Richardson,  11  Ired.  439;  Gaunt  v. 
Wainman,  3  Bing.  69,  an,d  32  Eng.  Com.  L.  42;  Benlley  v. 
Cleaveland,  22  Ala.  814;  Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  480;  24  Am.  Dec.  51.  And  so,  as  in  respect  to  the 
transactions  involved  in  the  present  litigation,  appellee  is 
precluded  from  questioning  the  genuineness  of  the  signatures 
of  the  treasurer  and  president  of  the  telephone  company  to 
the  nine  checks,  so  also  is  appellant  estopped  from  so  doing. 
The  case  stands,  as  between  the  parties  to  this  suit,  just  as 
though  the  signatures  of  the  drawers  of  tlie  checks  were  au- 
tlientic.  To  rule  otherwise  would  be  to  disregard  the  maxim 
of  the  law,  allegans  contraria  non  est  aiidiendus,  and  to  permit 
appellant  to  blow  both  hot  and  cold  with  reference  to  the 
same  transactions. 

In  the  present  case  the  admission  of  the  incompetent  testi- 
mony seems  to  have  worked  no  injury,  for  when  the  '**  trial 
court  came  to  make  its  findings  upon  the  issues,  it  manifestly 
disregarded  such  testimony,  as  being  irrelevant. 

The  estoppel,  however,  of  which  we  have  spoken,  applies 
only  to  the  case  of  the  signature  of  the  drawer,  and  of  the 
drawer  alone.  A  drawee  is  bound  to  know  the  signatures  of 
his  own  customers,  and  a  bank  is  bound  to  know  the  signa- 
tures of  those  who  deposit  with  it  and  draw  checks  against 
such  deposits.  But  the  drawee  or  bank  is  not  chargeable 
with  knowledge  of  any  other  signature  on  the  bill  of  exchange 
or  bank  check,  and  by  accepting  or  paying  the  bill  or  check 
does  not  admit  the  genuineness  of  any  indorsement  on  it:  2 
Daniel  on  Negotiable  Instruments,  sees.  1364,  1365;  Marine 
Nat.  Bank  v.  National  City  Dank,  59  N.  Y.  67;  17  Am.  Rep. 
305;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287;   Vagliano  v. 
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Bank  of  England,  L.  R.  22  Q.  B.  Div.  103;  on  appeal,  L.  R. 
23  Q.  B.  Div.  243.  And  even  if  a  drawer  draws  a  bill  or  a 
check  payable  to  himself  or  his  own  order,  and  at  once 
indorses  it,  an  acceptance  or  payment  of  it  by  the  drawee 
admits  only  the  genuineness  of  the  drawer's  original  signa- 
ture, but  not  the  genuineness  of  his  indorsement:  2  Parsons 
on  Bills  and  Notes,  483;  2  Daniel  on  Negotiable  Instruments, 
sec.  1365;  Beeman  v.  Duck,  11  Mees.  &  W.  251;  Williams  v. 
Drexel,  14  Md.  566. 

At  the  trial  C.  H.  Wilson  testified  for  appellee  as  follows: 
^*I  lived  in  Columbus  in  May,  June,  and  July,  1887,  and  was 
assistant  general  superintendent  of  the  Central  Union  Tele- 
phone Company.  That  company,  during  those  montlis,  was 
accustomed  to  draw  checks  on  the  Northwestern  National 
Bank  to  my  order,  under  the  designation  of  'A.  G.  Supt. 
The  signatures  to  the  indorsement  of  the  checks  mentioned 
in  the  first  five  counts  of  the  declaration,  and  now  shown  me, 
are  not  my  signatures.  They  are  forgeries — every  one  of 
them.  I  never  authorized  any  one  to  sign  my  name  to  those 
checks,  nor  did  I  know  they  were  signed,  nor  have  I  ratified 
or  approved  the  indorsements,  or  either  of  them."  And  F.  P. 
Ross  testified  as  follows:  *'I  reside  at  Columbus,  '***  Ohio. 
Was  manager  of  the  Central  Union  Telephone  Company 
Exchange  there  in  May,  June,  and  July,  1887.  Was  accus- 
tomed to  receive,  from  time  to  time,  checks  drawn  by  the 
Central  Union  Telephone  Company  to  my  order,  as  manager, 
on  the  Northwestern  National  Bank  of  Chicago,  generally 
resembling  the  checks  now  shown  me,  described  in  the  sixth, 
seventh,  eighth,  and  ninth  counts  of  the  declaration.  The 
indorsements  on  the  back  of  them  are  not  my  indorbements, 
They  are  forgeries.  I  never  authorized,  consented,  ratified. 
or  approved  such  indorsements." 

It  is  urged  that  the  forgery  of  the  Indorsements  is  not  suf- 
ficiently proven.  The  claim,  as  we  understand  counsel,  is, 
that  it  does  not  appear  that  the  checks  were  really  drawn  in 
favor  of  Wilson  and  Ross,  respectively,  in  the  sense  that  they 
thereby  became  the  owners,  respectively,  of  them,  or  that  it 
was  the  intention  of  the  drawer  or  drawers,  by  means  of  the 
checks,  to  pay  them  money,  or  that  the  checks  were  delivered 
to  them,  but  that,  on  the  contrary,  it  is  logically  deducible 
from  the  declaration  and  the  evidence  that  the  checks  were 
delivered  to  some  person  whose  name  is  not  disclosed,  and 
that  it  was  the  intention  of  the  drawer  or  drawers  that  such 
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person  should,  in  fact,  receive  the  money,  and  it  is  submitted 
that  in  such  state  of  the  case  it  was  not  forgery  on  the  part 
of  the  holder  of  the  checks  to  indorse  the  name  of  Wilson, 
or  that  of  Ross,  on  the  checks  payable  to  them,  respectively, 
Tiie  contention  seems  to  be,  that  there  can  be  no  real  payee 
of  a  forged  instrument,  and  no  such  thing  as  a  forged  in- 
dorsement of  the  name  of  the  ostensible  payee  of  a  check  to 
which  the  name  of  the  drawer  is  forged.  This  argument  is 
more  specious  than  sound.  It  is  a  complete  answer  to  it  to 
repeat  what  we  have  already  said  in  another  connection: 
that,  as  between  appellee  and  appellant,  both  parties  are  es- 
topped from  claiming  that  the  original  checks  are  not  genuine, 
or  that  the  name  of  the  drawer  signed  to  them  is  forged. 

309  jf  further  authority  upon  that  point  is  desirable  it  is 
afforded  by  the  recent  (1889)  judgment  of  the  court  of  ap- 
peals in  the  case  of  Vagliano  v.  Bank  of  England^  L.  R,  23 
Q.  B.  Div.  243.  The  amount  there  involved  was  about  three 
hundred  and  fifty  thousand  dollars.  In  the  bills  of  exchange 
there  in  question  both  the  signatures  of  the  drawer  and  the 
indorsements  of  the  payee  were  forged.  In  this  respect  it 
was  like  the  case  at  bar,  and  in  respect  to  the  questions  at 
issue  it  was  also  singularly  like  it.  It  may  be  well  to  re- 
mark, by  way  of  explanation  of  some  of  the  language  that 
we  shall  quote,  that  one  of  the  questions  under  examination 
was  whether  a  certain  subsection  3  of  a  statute  of  1882  was  a 
mere  codification  of  existing  law  or  an  alteration  of  it.  The 
court  there  said:  "The  bank  can  only  justify  the  payment 
that  has  been  made,  by  showing  that  the  documents  were  to 
be  considered  in  the  light  of  bills  originally  payable  to  bearer, 
in  which  case  the  bank  would  be  authorized  to  pay  the  amount 
to  the  person  who  was  the  holder.  Counsel  for  the  bank  con- 
tended before  us  that  the  payees  named,  C,  Petridi  <fe  Co., 
were  fictitious  payees.  A  real  and  existing  firm  of  that  name 
was,  in  fact,  carrying  on  business  at  Constantinople,  and 
had  been  on  previous  occasions  payees  of  genuine  bills  drawn 
by  Vucina  upon  Vagliano  Bros.  It  was  unquestionably 
intended  by  Glyka  that  the  acceptor  should  believe,  and  the 
acceptor  in  each  case  did  believe,  that  the  payees  indicated 
were  the  C.  Petridi  &  Co.  in  question,  but  it  was  urged  by 
the  appellant's  counsel  that  as  Glyka,  the  forger,  intended  to 
forge  C.  Petridi  &  Go's  names,  and  never  meant  that  they 
should  have  any  thing  to  do  with  the  bills,  the  payees  were 
fictitious Before  accepting  such  a  construction  of  the 
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subsection  it  is  desirable  to  state  with  precision  what  was  the 
previous  commercial  law  upon  the  subject.  The  law  mer- 
chant seems  to  have  been  clear,  and  to  have  been  based 
throughout  on  the  principle  of  the  law  of  estoppel,  which,  in 
its  turn,  is  conformable  with  reason  and  business  principles. 
The  genuineness  of  the  indorsement  of  '*•  the  payee  was  a 
matter  as  to  which,  except  in  one  special  instance,  no  estop- 
pel prevailed.  The  one  exception  to  the  rule  was  the  case 
described  in  Story  on  Bills  of  Exchange,  sections  56  and  200. 
This  exceptional  rule  in  the  case  of  fictitious  bills  is  based, 
as  has  been  stated,  on  a  special  application  to  a  particular 
case  of  the  principle  of  estoppel,  which  plays  so  important  a 
part  in  the  law  merchant."  Then,  after  a  review  of  the  cases, 
the  court  added:  "  Down,  therefore,  to  the  date  of  the  passing 
of  the  recent  statute,  the  exception  that  bills  drawn  to  the 
order  of  a  fictitious  or  nonexisting  payee  might  be  treated 
as  payable  to  bearer,  was  based  uniformly  upon  the  law  of 
estoppel,  and  applied  only  against  the  parties  who,  at  the 
time  tliey  became  liable  on  the  bill,  were  cognizant  of  the 
fictitious  character  or  of  the  nonexistence  of  the  supposed 
payee.  The  principle  that  lies  at  the  root  of  the  exception 
is,  that  a  reasonable  effect  must  be  given,  in  favor  of  bona  fide 
holders,  to  the  act  of  acceptance,  and  that  where  it  appears 
that  although  there  was  a  named  payee  he  was  so  com- 
pletely fictitious  or  nonexisting  that  the  acceptor  could  not 
have  intended  to  restrict  payment  to  such  payee  or  his  order, 
the  acceptor,  who  must  be  taken  to  have  intended  that  his 
acceptance  should  have  some  commercial  validity,  was  es- 
topped from  saying  that  the  bill  was  not  a  bill  payable  to 
bearer.  If  the  exceplion  is  to  be  extended  beyond  tliis  it 
will  rest  upon  no  principle  at  all,  and  this  strange  result 
would  follow:  that  where,  for  purposes  of  fraud,  a  payee's 
name  is  introduced  (whose  signature  it  is  intended  to  forge), 
the  acceptor,  though  innocent  and  ignorant,  will  be  bound 
to  pay,  and  his  bankers  will  be  justified  in  paying  without 
any  indorsement  at  all.  The  acceptor,  in  such  cases,  will  be 
a  helpless  victim.  Ignorant,  himself,  of  the  fraud,  believing 
from  first  to  last  that  he  has  accepted  a  bill  payable  only  to 
a  particular  payee  or  to  his  order,  he  will  be  held  in  law, 
nevertheless,  to  have  accepted  a  bill  payable  to  bearer.  The 
word  *  fictitious '  must  in  each  case  be  interpreted  with  due 
regard  to  "**  the  person  against  whom  the  bill  is  sought  to 
be  enforced.     If  the  obligations  of  the  acceptor  are  in  ques- 
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tion,  and  the  acceptor  is  the  person  against  whom  the  bill  is 
to  be  so  treated,  fictitious  must  mean  fictitious  as  regards  the 
acceptor,  and  to  his  knowledge.     Such  an  intt^rpretation  is 

based  on  good  sense  and  sound  commercial  principle 

Petridi  &  Co.,  of  Constantinople,  did  not  cease  to  be  real  per- 
sons because  Glyka  meant  to  suggest,  falsely,  that  they  were 
to  be  the  payees,  and  meant  himself  to  forge  their  names. 
According  to  the  ordinary  sense  of  the  English  language  the 
payees  of  these  bills  were  not  fictitious,  but  real,  persons, 
from  first  to  last,  and  to  construe  the  (law)  otherwise  would 
be  to  render  it  the  source  of  needless  disorder  and  confusion 
in  business  transactions.  The  instruments  in  question  were 
not,  therefore,  payable  to  bearer,  and  the  bank  having  paid 
upon  forged  indorsements,  must,  in  the  absence  of  any  other 
ground  of  defense,  take  the  consequences." 

When  appellant  indorsed  the  nine  checks,  and  collected 
from  appellee  the  sums  of  money  called  for  by  them,  it  war- 
ranted the  genuineness  of  all  the  preceding  signatures  in- 
dorsed on  the  respective  checks,  including  the  indorsements 
on  the  cliecks  of  the  names  of  the  respective  payees  named 
in  such  checks:  2  Parsons  on  Bills  arid  Notes,  588;  Williams 
V.  Tishomingo  Savings  Inst.,  57  Miss.  633;  Story  on  Bills  of 
Exchange,  sec.  225.  And,  where  a  drawee  or  a  bank  pays  a 
bill  of  exchange  or  a  bank  check  to  an  indorser  who  derives 
title  through  a  prior  forged  indorsement,  he  may  recover 
back  the  money  so  paid,  on  discovery  of  the  forgery,  pro- 
vided he  makes  demand  for  repayment  within  a  reasonable 
time  after  the  discovery  of  such  forgery:  2  Daniel  on  Negoti- 
able Instruments,  sees.  1864,  1372;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287;  IVilliams  v.  Tishomingo  Savings  Inst.,  57 
Miss.  633. 

The  evidence  shows  that  appellee  accepted  two  of  the 
checks,  "payable  through  Chicago  Clearing  House,"  prior  to 
the  time  that  they  were  transferred  to  Chapin  &  Gore.  '**  This 
makes  no  diflference.  An  acceptor  is  bound  to  look  only  at  the 
face  of  the  bill  or  check,  and  an  acceptance  never  proves  an 
indorsement;  and  even  if  the  supposed  indorsements  of  the 
payees  of  said  two  checks  were  on  them  at  the  times  when 
they  were  respectively  accepted,  yet  such  acceptances  did  not 
admit  the  handwriting  of  the  indorsers:  Smith  v.  Chester,  1 
Term  Rep.  654;  Robinson  v.  Yarrow,  7  Taunt.  455;  2  Eng. 
Com.  L.  445.  In  this  case  the  acceptance  or  certification  of 
the  two  checks  simply  warranted  the  genuineness  of  the  sig- 
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natures  of  the  drawer,  and  that  it  had  funds  sufficient  to 
meet  them,  and  engaged  that  those  funds  should  not  be  with- 
drawn from  the  bank  by  the  drawer,  and  that  the  bank  would 
pay  through  the  agency  of  the  Chicago  Clearing  House  the 
amount,  if  any,  actually  due  on  the  check,  to  the  person 
legally  entitled  to  receive  it.  The  acceptance  or  certification 
^id  not  warrant  the  genuineness  of  tlie  bodies  of  the  checks, 
■either  as  to  the  payees  or  the  amounts,  or  warrant  the  gen- 
uineness of  the  indorsements  on  the  checks:  Marine  Nat. 
Bank  v.  National  City  Bank,  59  N.  Y.  67;  17  Am.  Rep.  305; 
Security  Bank  v.  National  Bank,  67  N.  Y.  458;  23  Am.  Rep. 
129. 

The  case  made  by  the  evidence  introduced  by  appellee 
"was  in  substance  as  follows:  Nine  several  checks,  of  different 
•dates  and  amounts,  were  made  by  some  person,  and  signed 
and  countersigned  in  manner  and  form  as  staled  in  the  nine 
special  counts  of  the  declaration,  five  of  wliich  were  made 
payable  to  C.  H.  Wilson,  A.  G.  superintendent,  and  the  re- 
maining four  to  F.  P.  Ross,  manager,  and  directed  said 
checks  to  the  appellee  bank.  All  of  these  checks,  each  of 
them  purporting  to  be  indorsed  by  the  payee  therein  named, 
■were  transferred,  for  value,  to  Chapin  &  Gore,  who  indorsed 
«ach  of  them  "For  deposit  in  the  First  National  Bank  to  the 
■credit  of  Chapin  &  Gore,"  and  delivered  them  to  appellant, 
-and  appellant  also  indorsed  each  of  them  "Pay  through 
Ohicago  Clearing  House  only  to  First  National  Bank,"  and 
through  said  clearing  house  presented  tliem,  so  indorsed, 
**'  to  appellee  for  payment,  and  received  from  it,  in  pay- 
ment thereof,  the  full  amounts  called  for  by  said  checks. 
None  of  said  checks  were  in  fact  indorsed  by  the  payees 
therein  respectively  named,  but  ail  of  the  indorsements  pur- 
porting to  be  made  by  the  payees  were  forgeries,  and  appellee 
paid  said  checks  in  ignorance  of  such  forgeries.  After  busi- 
>ness  hours  on  Saturday,  July  23, 1887,  appellee  made  di^cov- 
«ry  of  the  forgeries,  and  on  the  following  Monday,  July  25, 
1887,  it  tendered  the  checks  back  to  appellant,  and  denjanded 
repayment  of  the  money  paid  by  it  on  the  same,  but  appel- 
lant refused  to  make  sucii  repayment.  Two  of  said  checks, 
before  they  came  into  the  hands  of  Chapin  &  Gore,  had  been 
accepted  by  appellee,  it  writing  on  the  face  of  each  of  them 
these  words:  "Accepted  payable  through  Chicago  Clearing 
House." 

In  our  opinion  these  facts  established  prima  facie  a  right 
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of  action  in  appellee  as  against  appellant,  and  it  follows  that 
the  trial  court,  in  refusing  to  hold  the  eighth  proposition  sub- 
mitted by  appellant,  to  the  eflfect  that  under  the  evidence  the 
finding  and  judgment  should,  as  a  matter  of  law,  be  for  ap- 
pellant, committed  no  error. 

The  judgment  of  the  appellate  court  is  affirmed. 

Checks. — Differenck  Between  and  Bills  of  Exchangb:  See  the 
extended  notes  to  Louisiaivi  Nat.  Bank  y.  Citizens'  Bank,  26  Am.  Rep.  96; 
HawUy  V.  Jelte,  45  Am.  Rep.  133,  and  Morrison  v.  Bailey,  64  Am.  Dec.  634. 

Banks — Liability  for  Paving  Fokued  Checks. — Banks  are  presumed 
to  I)e  familiar  with  the  signatures  of  their  customers  or  depositors,  and  are 
respoiisiMe  for  paying  fors^ed  ciiecks  purporting  to  be  signed  by  them:  Weis- 
aer  v.  Denison,  10  N.  Y.  68;  61  Am.  Dec.  731,  and  note;  Commercial  etc.  Nat. 
Bank  V.  First  Nat.  Bank,  30  Md.  11;  96  Am.  Dec.  554,  and  note.  This  sub- 
ject  will  be  found  fully  treated  in  the  notes  to  the  following  cases:  Jauin  v, 
London  etc.  Bunk,  27  Am.  St.  Rep.  90;  People's  Bank  v.  Franklin  Bank,  17 
Am.  St.  Rep.  889;  National  etc.  Bank  v.  Ninth  Nat.  Bank,  7  Am.  Rep.  313, 
and  Lahorde  v.  Consolidated  Assn.,  39  Am.  Dec.  519. 

EIsTOPPELS  MUST  BE  MuTQAL  TO  BE  BiNDiNO:  Fwgeton  V.  JojieSf  17  Or. 
a04;  11  Am.  St.  Rep.  808,  and  note. 


Chicago  and  Eastern  Illinois  Railroad  Com- 
pany V.  Kneirim. 

[Ifi2  Illinois,  45S.] 

Railwat  Corporations— Master  and  Servant. — It  is  the  duty  of  a  rail- 
way corporation  to  exercise  reasonable  and  ordinary  care  and  diligence 
in  providing  and  keeping  in  repair  reasonably  safe  machinery  and 
appliances  for  the  use  of  its  employees,  and  this  is  a  continuing  duty 
requiring  the  corporation  to  exercise  reasonable  diligence  and  care  in 
snpervision  and  inspection. 

Masi'er  and  Servant. — The  Delegation  of  a  Ddtt  Which  the  Master 
Owes  to  His  Servant  of  Exercising  Reasonable  and  Ordinart 
Care  and  Dilicjence  in  providing  and  keeping  in  repair  reasonably 
safe  machinery  antl  appliances  cannot  relieve  him  from  liability  to  a 
servant  injured  by  the  failure  to  exercise  such  care  and  diligence  on 
tlie  part  of  another  servant  to  whom  the  duty  has  been  delegated. 

Master  and  Servant. — A  Servant  of  a  Railway  Corporation  does  not 
Assume  the  Risk  of  the  Negligence  of  Hls  Employer  in  failing  to 
have  the  machinery  and  ap[>liauces  in  a  reasonably  safe  condition.  He 
has  the  riglit  to  believe  the  cars  nsed  are,  as  to  their  repair,  in  a 
reasonably  safe  condittoo,  and  that  the  master's  daty  in  that  respect 
has  been  discharged. 

Nkoligknce,  CoNTRiBn-roRT. — A  Helper  is  the  Yard  of  a  Railwat 
CoRPUKAi'iuN,  whose  duties  require  him  to  catch  cars  while  in  motion, 
and  climb  on  and  set  tiie  brakes,  and,  when  making  up  a  train,  to 
oouple  the  c^rs,  cannot  be  held  guilty  ot  contributory  negligence  in  fail- 
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ing  to  examine  a  brake-rod,  wheel,  and  nut,  and  in  not  discoveiitig  that 
the  nut  which  held  the  wheel  on  the  brakestafif  was  off.  His  duties  are 
not  the  same  as  those  of  a  brakeman  of  a  freight  train,  and  therefore  he 
cannot  be  held  to  be  negligent  in  not  discovering  defects  which  it 
would  have  been  the  duty  of  such  a  brakeman  to  discover. 

Master  and  Servant — Vice-principals. — If  a  servant  of  a  railway  corpo- 
ration is  intrusted  with  a  duty  tliat  belongs  to  his  principal  as  a  pri- 
mary  duty,  the  negligence  of  such  servant  is  negligence  for  which  the 
principal  is  answerable  to  another  servant  injured  thereby. 

Master  and  Servant— Fellow-skrvants,  Who  are.  When  a  Question 
OF  Fact. — Wliether  a  helper  in  the  yard  of  a  railway  and  a  brakeman 
who  brought  the  train  into  such  yard,  and  the  inspectors  of  the  cars  of 
such  train  are  fellow-servants,  is  a  question  for  the  jury,  and  it  is  not 
error  to  refuse  to  instruct  the  jury  that  these  employees  were  fellow- 
Bervants. 

Master  AND  Servant — ^Fellow-servants. — If  one  servant  is  injured  by  the 
negligence  of  another  servant  while  they  are  directly  co-operating  with 
each  other  in  a  particular  business  in  the  same  line  of  employment,  or 
their  duties  bring  them  into  habitual  association  so  that  they  may  exer- 
cise mutual  influence  upon  each  other,  promotive  of  proper  caution,  and 
the  master  is  guilty  of  no  negligence  in  employing  the  servant  causing 
the  injury,  the  master  is  not  answerable  to  the  other  servant  suffering 
therefrom. 

Jury  Trial. — An  Instruction,  Though  Erroneous,  will  not  require  the 
granting  of  a  new  trial,  if  it  appears  from  the  evidence  that  no  other 
verdict  could  have  been  properly  returned  by  the  jury  under  instruc- 
tions entirely  correct. 

Damages — Measure  of. — An  Instruction  to  the  Jury  in  an  action  to 
recover  damages  for  the  death  of  a  railway  employee,  tliat  they  should 
assess  the  damages  at  whatever  sum  they  should  deem  just  and  rea- 
sonable from  all  the  evidence  in  the  case,  not  exceeding  the  amount 
of  the  declaration,  is  not  erroneous.  The  instruction  could  not  have 
been  understood  by  the  jury  to  have  authorized  damages  to  be  assessed 
by  way  of  aolatium,  if  there  is  no  claim  for  such  damages  made  in  the 
declaration. 

Action  to  recover  damages  resulting  from  the  appellee's 
intestate,  George  H.  Kneirim,  being  run  over  and  killed  by 
a  car  of  the  appellant.  He  was  a  switchman  employed  in 
the  yard  of  the  appellant.  His  duties  were  to  couple  and 
uncouple  cars,  and  manage  brakes  upon  cars  which  were 
being  switched.  A  train  came  into  the  yard  and  was  in- 
spected by  the  employees  of  the  appellant  to  whom  tliat  duty 
was  assigned,  and  who  had  been  working  in  the  same  yard 
with  the  decedent  for  several  years.  It  was  claimed  that  the 
appellant  and  its  employees  had  been  negligent  in  not  ob- 
serving that  a  nut  by  which  a  brake-wheel  had  been  fastened 
on  the  brake-staff  had  come  off,  and  in  permitting  the  use  of 
Buch  brake  and  staff  without  any  nut,  and  that  the  death  of 
the  defendant  was  caused   by  the  wheel  becoming  detached 
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while  he  was  attempting  to  perform  his  duties.  Verdict  and 
judgment  were  in  favor  of  the  plaintiff,  and  the  corporation 
appealed. 

W.  H.  Lyford,  and  J.  B.  Mann,  for  the  appellant. 

M.  W.  Thompson  and  O.  W.  Salmans^  for  the  appellee. 

***  Phillips,  J.  The  questions  arising  on  this  record  are 
on  the  motion  of  appellee  to  exclude  the  evidence  and  in- 
struct the  jury  to  find  for  the  defendant,  on  instructions 
given  for  appellee,  and  the  modification  of  instructions  asked 
by  appellant. 

It  is  the  duty  of  the  company  to  exercise  reasonable  and 
ordinary  care  and  diligence  in  providing  and  keeping  in  re- 
pair reasonably  safe  machinery  and  appliances  for  the  use  of 
its  servants;  and  this  is  a  continuing  duty,  requiring  the 
company  to  exercise  reasonable  diligence  and  care  in  super- 
vision and  inspection.  The  delegation  of  that  duty  to  an 
employee  does  not  relieve  the  company  from  liability  because 
of  the  negligence  of  that  employee  in  the  discharge  of  that 
duty:  Chicago  etc.  R.  R.  Co.  v.  Avery,  109  111.  314;  Chicago 
etc.  Ry.  Co.  v.  Jackson,  55  111.  492;  8  Am.  Rep.  661;  Chicago 
etc.  Ry.  Co.  v.  Swett,  45  111.  197;  92  Ara.  Dec.  206. 

The  duties  of  George  H.  Kneirim,  as  a  helper  in  the  yards, 
were  to  catch  and  couple  cars.  A  train  coming  into  the 
yards  is  checked  up  on  the  switch-list,  with  each  car  number 
put  down  opposite  the  destination  of  the  car.  The  foreman 
in  charge  of  the  yard  engine  takes  the  list,  cuts  off  the  cars, 
and  places  them  on  the  different  tracks  ***  for  the  purpose 
of  making  up  the  several  trains  or  transferring  to  another 
road.  The  helpers,  in  catching  the  cars,  climb  on  and  set 
the  brakes,  and  when  making  up  the  train,  couple  the  cars. 
The  helper  would  mount  the  car  when  in  motion  by  the  di- 
rection of  the  foreman,  or,  when  knowing  his  duties,  without 
direction  from  any  one.  It  also  appears  from  the  evidence 
that  a  train  coming  into  the  yards  where  Kneirim  was  in- 
jured would  be  left  by  the  train  crew  that  brought  it  in,  and 
there  be  examined  by  the  inspectors  employed  for  that  pur- 
pose, their  duty  being  to  inspect  the  train  before  the  yard 
engine  cuts  the  train  up.  B}'  that  inspection  they  were  to 
examine  all  the  cars  to  see  if  they  were  in  proper  condition 
for  running,  and  if  any  of  the  machinery  and  appliances 
were  out  of  repair  to  fix  the  same,  but,  if  unable  to  fix  them, 
to  mark  the  car  with  chalk  over  its  number,  and  it  was  then 
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to  be  sent  to  the  shops.  The  inspectors  who  examined  this 
train  did  not  inspect  the  brake-staff  of  the  car,  because  of 
the  imperfect  and  unsafe  condition  of  which  plaintiff  was 
injured.  The  evidence  shows  that  the  nut  which  held  the 
wheel  on  the  brake-staff  was  off,  and,  from  the  rusted  appear- 
ance of  the  threads  on  the  staff — they  being  filled  with  rust 
— had  been  off  for  several  weeks.  Kneirim,  who  was  on  duty 
as  a  helper,  and  in  the  night-tinje,  when  this  car  was  cut 
from  the  train  and  sent  back  on  the  switch,  mounted  the  car 
while  it  was  in  motion,  and  after  it  had  run  several  car 
lengths  set  the  brake,  and  the  wheel  coming  off  of  the  brake- 
staff  caused  him  to  fall  and  be  run  over,  so  injuring  him  that 
death  soon  resulted. 

It  is  insisted  that  Kneirim  assumed  the  ordinary  hazards 
of  his  employment,  and  was  required  to  use  reasonable  care 
and  caution  for  his  own  safety,  and  should  have  examined 
the  brake  to  assure  himself  it  was  in  a  proper  condition  of 
repair.  Whilst  Kneirim  assumed  the  ordinary  dangers  and 
risks  of  his  employment,  he  did  not  assume  a  risk  of  the  neg- 
ligence of  the  employer  in  failing  *^^  to  have  the  cars  and 
appliances  in  a  reasonably  safe  condition.  He  had  a  right  to 
believe  the  cars  were,  as  to  their  repair,  in  a  reasonably  safe 
state,  and  that  the  master's  duty  in  that  regard  had  been  dis- 
charged. They  had  just  passed  an  inspection  by  men  em- 
ployed for  that  purpose.  His  duties  required  him  to  act 
promptly,  and  it  cannot  be  expected  or  required  that  he 
should  act  with  the  deliberation  and  circumspection  that 
could  be  exercised  by  the  inspectors.  He  could  not,  from 
the  nature  of  the  duties  he  discharged,  be  expected  to  exam- 
ine the  brake-rod  as  to  whether  there  was  a  loss  of  a  nut  that 
caused  it  to  become  unsafe.  The  car  had  not  been  under  his 
supervision  or  control.  He  had  no  former  care  of  it.  It 
passed  him,  and  whilst  in  motion  his  duties  required  him 
to  mount  it  and  set  the  brake.  He  was  not,  and  could 
not  be,  responsible  for  the  defect,  nor  could  he  be  held  guilty 
of  contributory  negligence  in  failing  to  examine  the  brake- 
rod,  wheel,  and  nut,  under  the  circumstances:  Chicago  etc, 
Ry.  Co.  V.  Jackson,  55  111.  492;  8  Am.  Rep.  661. 

The  case  of  a  helper  in  a  switch  yard  is  unlike  the  case  of 
a  brakeman  on  a  freight  train,  whose  most  important  duty  is 
the  management  of  the  brakes,  and  whose  duties  bring  him 
in  contact  with  the  train  such  a  length  of  time  that  it  be- 
comes his  reasonable  duty  to  see  whetlier  the  brakes  are  ia 
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order,  as  held  in  Chicago  etc.  R.  R.  Co.  r.  Bragonier,  119  111. 
51,  and  in  Illinois  Cent.  R.  R,  Co,  v.  Jewell,  46  111.  99;  92 
Am.  Dec.  240.  In  the  latter  case  it  was  held:  "The  condi- 
tion of  the  brake  was  a  matter  under  the  special  care  of  tho- 
brakeman,  and  it  was  his  business,  at  all  times,  to  see  that 
it  was  in  a  fit  condition  for  use,  and  report  defects  to  tho 
company."  The  jar  of  a  train  in  motion  having  a  tendencr 
to  cause  the  nuts  to  loosen  and  come  oflT,  the  brakeman  is^ 
required  to  be  constant  and  watchful  as  to  the  condition  of 
the  brakes.  Where  a  car  is  sent  out  immediately  after  in* 
spection,  and  in  an  unsafe  condition  of  repair,  and  injury 
results  from  **■*  such  cause  and  under  such  conditions,  a 
case  would  be  presented,  as  to  brakemen,  that  is  not  in- 
cluded in  Chicago  etc.  R.  R.  Co.  v.  Bragonier,  119  111.  51,  and 
in  lllinoii  Cent.  R.  R.  Co.  v.  Jewell,  46  111.  99;  92  Am.  Dec. 
240. 

It  is  next  urged  that  the  injury  resulted  to  Kneirim  through 
the  negligence  of  a  fellow-servant.  The  claim  is,  that  the 
brakeman  who  brought  the  train  to  the  yards  was  charged 
by  law  with  the  duty  of  ascertaining  that  the  brake  was  in 
order,  and  report  any  defects  to  the  proper  person,  that  they 
might  be  remedied,  and  the  car  inspectors  were  charged  with 
a  like  duty;  that  Kneirim  was  frequently  handling  car» 
coming  from  such  brakeman  and  passing  such  inspection* 
The  master's  duty  of  supervision  and  inspection  is  one  that 
cannot  be  delegated  so  as  to  relieve  tiie  master  of  liability. 
Whilst  a  corporation  must  act  through  its  servants,  yet  when 
Buch  servants  are  intrusted  with  a  duty  that  belongs  to  the 
principal  as  a  primary  duty,  the  negligence  of  the  servant 
intrusted  with  that  duty  is  negligence  for  which  the  principal 
is  liable.  The  corporation  can  only  see,  examine,  and  deter- 
mine the  condition  of  repair  in  which  a  car  may  be,  by  it» 
inspectors.  That  duty  must  be  exercised  with  the  same  de- 
gree of  diligence  by  such  employees  as  is  imposed  on  a  nat- 
ural person  wlio  may  be  tiie  master.  Whether  the  brakeman 
and  the  helper  were  engaged  in  a  distinct  and  wholly  diflfer- 
ent  business,  and  whether  a  relation  existed  between  them 
by  which  one  might  exercise  any  influence  on  the  other  pro- 
motive of  proper  caution,  are  questions  of  fact,  as  is  also  the 
question  of  the  relation  of  this  helper  to  ti»e  train  crew  with 
which  the  brakeman  served,  who  brought  the  train  into  the 
yards,  and  there  left  it  in  charge  of  the  inspectors.  Not  until 
the  latter  had  made  their  inspection  was  the  train  in  charge 
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of  the  foreman  of  the  yards  to  be  hroken  up  for  the  purpose 
of  making  up  other  trains,  and  only  after  inspection  was  the 
work  of  the  switch  enghie  and  helper  brought  into  requisi- 
tion. Whether  the  helper,  under  such  circumstances,  is  a 
fellow-servant  of  the  brakeman  who  brought  the  train  *** 
into  the  yards,  or  of  the  inspectors,  is  to  be  passed  on  by  the 
jury,  and  it  was  not  error  to  refuse  to  instruct  the  jury  to  find 
for  the  defendant. 

Error  is  assigned  in  giving  instructions  for  appellee.  The 
first  instruction  given  for  appellee  correctly  stated  the  duty 
of  the  appellant  as  to  furnishing  reasonably  safe  machinery 
and  appliances,  and  its  duty  to  exercise  reasonable  diligence, 
care,  and  skill  in  keeping  the  same  in  repair.  The  second 
instruction  given  for  the  appellee  was: 

"It  is  the  duty  of  a  railroad  company  to  provide  car 
inspectors  to  inspect  their  cars  and  trains  and  machinery, 
and  to  see  that  the  same  are  in  proper  repair;  and  if  a  brake- 
man  in  the  employ  of  a  company,  while  in  the  exercise  of 
due  care  and  caution  for  his  own  safety,  should  receive  an 
injury  on  account  of  the  negligence  or  carelessness  of  such 
car  inspector  in  not  noticing  and  reporting  defects  in  the 
machinery,  then,  and  in  that  case,  such  company  would  be 
liable  to  the  parties  injured  for  such  injury,  unless  you  believe, 
from  the  evidence,  they  were  fellow-servants  in  the  same  line 
of  employment  as  defined  in  these  instructions." 

The  negligence  charged  in  the  declaration  was:  "The  plain- 
tiff avers  that  the  defendant  then  and  there  carelessly  and 
negligently  failed  to  have  said  wheel  properly  and  securely 
fastened  upon  said  brake-staff,  so  that  the  same  would  not 
come  off  when  a  brakeman,  in  the  use  of  said  wheel,  at- 
tempted to  set  said  brake,  and  by  reason  of  said  wheel  not 
being  properly  and  securely  fastened,  and  the  negligence  and 
carelessness  of  the  said  defendant,  as  aforesaid,  said  Kneirim 
was  thrown  upon  the  tracks,  injured,  and  killed."  The  neg- 
ligence charged  was  in  failing  to  liave  the  brake-wheel  securely 
fastened  upon  the  brake-staff,  etc.  By  the  second  instruction 
the  jury  are  told  that  it  is  the  duty  of  the  company  to  pro- 
vide car  inspectors,  and,  if  a  brakeman  receives  an  injury 
because  of  the  negligence  of  the  inspectors  in  not  noticing 
and  *®®  reporting  defects,  the  company  would  be  liable. 
The  attention  of  the  jury  should  have  been  directed  to  the 
negligence  charged  in  the  declaration,  and  not  to  the  negli- 
gence of  the  inspectors  in  failing  to   notice  defects.     The 
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instruction  was  improper.  The  cause  of  the  injury  was  shown 
to  liave  been  the  defective  fastening  of  the  wheel  to  the  brake- 
eta  ff. 

Appellant  excepted  to  the  giving  of  the  third  instruction 
for  appellee,  and  the  modification  of  the  fifth  instruction 
asked  by  the  appellant.  The  questions  raised  in  these  two 
instructions  may  be  considered  together. 

The  third  instruction  given  for  appellee,  to  which  objection 
is  made,  is  as  to  the  definition  of  "fellow-servants,"  as,  they 
"must  be  such  as  are  engaged  in  the  same  line  of  employ- 
ment, and  whose  duties  bring  them  into  habitual  association 
with  each  other,  so  that  they  may  exert  a  material  influence 
upon  each  other  promotive  of  proper  caution."  The  fifth 
asked  by  the  appellant  was  modified  so  as  to  state,  if  "they 
were  engaged  in  the  same  general  line  of  business,  directly 
co-operating  with  each  other  in  the  particular  business,  and 
that  their  duties  were  such  as  to  bring  them  into  contact  and 
habitual  association  with  each  other  in  such  a  manner  that 
they  would  exercise  upon  each  other  a  mutual  influence  pro- 
motive of  proper  caution." 

The  rule  in  this  state  is,  that  where  one  servant  is  injured 
by  the  negligence  of  another  servant,  where  they  are  directly 
co-operating  with  each  other  in  a  particular  business  in  the 
same  line  of  employment,  or  their  duties  being  such  as  to 
bring  them  into  habitual  association,  so  tiiat  they  may  exer- 
cise a  mutual  influence  upon  each  other  promotive  of  proper 
caution,  and  the  master  is  guilty  of  no  negligence  in  employ- 
ing the  servant  causing  the  injury,  the  master  is  not  liable: 
Chicago  etc.  R.  R.  Co.  v.  Moranda,  93  111.  302;  34  Am.  Dec. 
168;  Stafford  v.  Chicago  etc.  R.  R.  Co.,  114  111.  244;  Chicago 
etc.  R.R.  Co.  V.  Geary,  110  111.  383;  North  Chicago  Rolling 
Mill  **'  Co.  V.  Johnson,  114  111.  57;  Chicago  etc.  Ry.  Co.  v. 
Snyder,  117  111.  376;  Chicago  etc.  Ry.  Co.  v.  Snyder,  128  111. 
655;  Chicago  etc.  R.  R.  Co.  v.  Hoyt,  122  111.  3G9;  Chicago  etc. 
Ry.  Co.  v.  Moranda,  108  111.  576;  Chicago  etc.  R.  R.  Co.  v. 
Kelly,  127  111.  637;  Joliet  Steel  Co.  v.  Shields,  134  111.  209. 

These  instructions,  as  given  and  modified,  did  not  correctly 
state  the  rule  as  to  the  relations  of  fellow-servants.  Servants 
may  be  directly  co-operating  with  each  other  in  a  particular 
business,  in  the  same  line  of  employment,  and  yet  not  be 
such  that  their  duties  bring  them  into  habitual  association, 
so  that  they  may  exercise  a  mutual  influence  on  each  other 
promotive  of   proper  caution.     These  clauses  should   have 
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been  connected  by  the  disjunctive  "or,"  instead  of  the  con- 
junctive "and."  The  error,  however,  in  the  second  and  third 
given  for  appellee,  and  the  modification  of  the  fifth  asked  by 
appeHant,  when  the  facts  were  made  so  prominent  by  the  evi- 
dence as  appears  in  this  record,  could  not  have  misled  the 
jury  to  the  prejudice  of  the  appellant.  The  duties  of  the  car 
inspectors  and  of  the  helper  were  clearly  shown  by  the  evi- 
dence. Their  relation  to  each  other  depended  on  evidence 
which  was  cle  ir  and  explicit.  The  proximate  cause  of  the 
injury  could  not  have  been  misunderstood,  and  the  error  in 
the  instructions,  under  the  facts  in  this  case,  could  not  have 
prejudiced  the  appellant.  Whilst  this  court  is  bound  by  the 
finding  of  facts  as  made  by  the  api)ellate  court,  it  yet  be- 
comes the  duty  of  this  court  to  look  into  the  evidence  in  the 
record  in  determining  the  correctness  of  instructions  based 
on  the  facts  of  a  case.  Where  this  duty,  thus  imposed,  is  dis- 
charged by  this  court,  and  from  the  evidence  it  appears  that 
no  other  verdict  than  that  rendered  could  have  been  properly 
returned  by  the  jury  under  instructions  entirely  correct,  we 
are  not  required  to  reverse  a  judgment  because  of  errors  in 
instructions. 

*®*  The  fourth  instruction  given  for  appellee  was,  if  the 
jury  should  find  for  the  appellee  they  should  absess  the  dam- 
age at  whatever  sum  they  "should  deem  just  and  reasonable, 
from  all  the  evidence  in  the  case,  not  exceeding  the  amount 
claimed  in  the  declaration."  The  declaration  alleges  pecun- 
iary loss  by  reason  of  the  death  of  the  husband  and  father, 
who,  in  his  lifetime,  was  in  receipt  of  a  certain  sum  for  his 
wages  and  services,  which  was  used  in  the  maintenance  and 
support  of  his  wife  and  children.  The  instruction  referring 
to  the  declaration  could  not  have  been  understood  by  the  jury 
to  have  authorized  damage  to  be  assessed  by  way  of  soldtium, 
for  there  is  no  claim  for  such  damage  made  in  the  declara- 
tion. The  objection  made  to  the  fifth  instruction  given  for 
the  appellee  is  not  tenable. 

From  a  careful  examination  of  the  record  we  find  no 
reversible  error  in  the  judgment  of  the  appellate  court,  and 
that  judgment  is  affirmed. 

Railkoads— Duty  TO  Skkvant  to  Fprnish  Safb  Machinery.— A  rail- 

roail  company  owes  a  duty  to  its  servants  to  furiiiyh  reasonably  safe  machin- 

•e.y  an.l  keep  it  in  repair:  Bajon  v.  Toledo  etc.  N//.  Co.,  97  Mich.  265;  37 

Am.  St.  Rep.  33G;  Elledge  v.  National  City  etc.   Ry.  Co.,  100  Oal.  282;  38 

Am.  St.  Rep.  290,  and  note,  witli  the  cases  collected. 
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Mastkb  and  Servant — Railroads. — That  the  liability  of  a  master  for 
failing  to  furnish  safe  machinery  for  a  servant's  use  cannot  be  avoideil  by 
hia  delegating  the  same,  see  Monmouth  Min.  etc  Co.  v.  Eding,  148  111.  521; 
89  Am.  St.  Rep.  187. 

Railroads — Master  and  Servant. — That  a  servant  Joes  not  assume 
the  risks  of  defective  machinery  furnished  him  by  the  master,  unless  he  lia* 
knowleilge  or  notice  of  such  defective  condition,  see  KekUr  v.  Schwenk,  151 
Pa.  Sfc.  505;  31  Am.  St.  Rep.  777,  and  note;  Monmoulh  Min.  ttc.  Co.  v. 
Erlinrj,  148  III.  521;  39  Am.  St.  Rep.  187,  and  note;  and  Ragon  V.  Toledo 
etc.  ky.  Co.,  97  Midi.  265;  37  Am.  St.  Rep.  336,  and  note. 

Vice-principals — Who  are. — A  person  employed  by  a  master,  and 
given  power  to  superintend,  control,  and  direct  other  employees  engaged  ia 
the  performance  of  certain  work  for  the  master,  is,  as  to  the  men  under 
him,  a  vice-principal:  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  66;  41  Am. 
St.  Rep.  85,  and  note.  As  to  his  servant,  a  master  is  liable  for  negligence  ia 
respect  to  those  acts  or  duties  he  is  required  to  perform  as  master,  without 
reganl  to  the  rank  or  title  of  the  agent  to  whom  he  has  intrusted  the  per- 
formance of  such  duties  or  acts:  Hanldns  v.  New  York  etc,  R.  R.  Co.,  142 
N.  Y.  416;  40  Am.  St.  Rep.  616,  and  note. 

Master  and  Servant— Master's  Liabilitt  for  Negligence  of  Fel- 
low-servant.— A  railroad  company  is  not  liable  to  one  of  its  agents  for  an 
injury  arising  from  the  negligence  of  another  competent  servant:  Jenkins  v 
Richmond  etc  R.  R.  Co.,  39  S.  C.  507;  39  Am.  St.  Rep.  750,  and  note;  Ala- 
bama  etc  B.  R.  Co.  r.  Carrol^  97  Ala.  126;  38  Am.  St.  Rep.  163,  and  note. 
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[152  Ilunois,  505.] 

Pbnaltt  or  Liquidated  Dauaoes. — To  Determine  Whether  a  Sum 
Specified  in  a  Contract  is  a  Penalty  or  Liquidated  Damages  the 
court  will  consider  the  language  used,  the  subject  matter  of  the  con> 
tract,  and  the  intention  of  the  parties.  The  fact  that  the  parties  used 
the  words  "liquidated  damages"  in  their  agreement  does  not  always 
determine  the  question.  The  courts  generally  lean  toward  that  coii- 
Btructiou  which  excludes  the  idea  of  liquidated  damages,  and  permit. 
the  party  to  recover  ouly  the  damages  which  he  has  actually  sustained. 

ARCurrECT,  Decision  of.  When  Final. — If  the  parties  to  a  building  con- 
tract agree  that  the  architect  shall  pass  upon  tlie  work  and  certify  upon 
the  payments  to  be  made  hia  decision  is  binding,  and  can  be  attacked 
only  for  fraud  or  evident  mistake.  If,  in  such  a  contract,  provision  is 
made  for  payment  of  the  price  upon  presentation  of  the  architect's  cer- 
tificate, the  obtaining  of  such  certificate  is  a  condition  precedent  to  the 
right  to  require  payment,  and  to  maintain  an  action  therefor  in  case 
payment  is  refused  on  the  architect's  certificate  as  to  delay  in  perform- 
ing work,  and  as  to  the  damages  recoverable  therefor.  If  a  building 
contract  specifies  tiiat  the  decision  of  the  architect  shall  be  binding  in 
case  of  any  disagreement  between  the  parties  relating  to  the  perform- 
ance of  any  covenant  therein,  and  tiiat  damages  shall  be  allowed  for 
the  nonperformance  of  the  contract  at  the  sum  of  titty  dollars  for  each 
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and  every  day  the  work  remains  undone  after  a  date  named  therein, 
which  sum  should  be  deducted  from  the  contract  price,  the  architect 
is  empowered  to  determine  the  extent  to  which  delay  was  due  to  the 
fault  of  the  contractor,  and  to  deduct  from  the  amount  of  his  certifi- 
cate  the  fifty  dollars  for"  each  day's  delay  for  which  he  finds  the  con- 
tractor chargeable. 

Penalty  or  Liquidated  Damages. — If  a  building  contract  names  the  day 
at  which  it  is  to  be  completed,  and  declares  that  the  contractor  for  each 
day's  delay  beyond  that  time  shall  be  charged  with  the  sum  of  fifty 
dollars  as  liquidated  damages,  and  it  is  difficult  to  determine  what  the 
actual  damages  were,  the  sum  named  will  be  treated  as  liquidated  dam- 
ages, and  the  builder  held  answerable  therefor. 

Penalty  or  Liqctidaied  Damages. — Where,  from  the  nature  of  a  contract, 
the  damages  cannot  be  calculated  with  any  degree  of  certainty,  a  stipu- 
lated sum  will  usually  be  held  to  be  liquidated  damages  when  so  desig* 
nated  in  the  contract. 

Assumpsit  to  recover  for  work  done  and  material  furnished 
in  the  construction  of  a  building.  Under  the  contract  between 
the  parties  the  plaintifif  agreed  to  erect  and  complete  certain 
work  in  and  about  buildings  to  be  erected  for  the  defendant 
according  to  drawings  and  specifications  made  by  architects 
named  in  the  contract,  and  which  drawings  and  specifica- 
tions the  contract  stipulated  should  be  considered  as  a  part 
thereof.  The  date  for  the  completion  of  the  building  was 
named,  and  it  was  specified  that  all  damages  for  delay  should 
be  deducted  from  the  contract  price  as  liquidated  damages. 
Among  the  specifications  was  a  provision  declaring  that,  "in 
order  to  secure  the  completion  of  the  work  at  the  time  and 
in  the  manner  specifiied,  it  is  hereby  declared  and  set  forth 
that  the  damages  arising  from  the  nonfulfilhnent  of  this  con- 
tract shall  be  fifty  dollars  per  day  for  each  and  every  day  the 
work  remains  undone  after  the  above-nan)ed  date,  which  sum 
of  damages  shall  be  deducted  from  the  contract  price  as 
liquidated."  The  architect's  certificate,  after  determining 
the  amount  due  to  the  plaintiffs  for  the  work  stipulated  in 
their  contract,  and  for  extra  work  required  by  the  plaintiflFs, 
deducted  from  the  total,  thirteen  hundred  and  fifty  dollars, 
for  twenty-seven  days'  delay,  at  the  price  of  fifty  dollars  per 
day.  A  judgment  was  rendered  in  favor  of  the  plaintiffs,  but 
for  a  less  sum  than  that  claimed  to  be  due,  and  they  there- 
fore appealed. 

Osborn  Bros.  <k  Burgett,  for  the  appellants. 

L.  H.  Bisbee  and  W,  N.  Gemmill,  for  the  appellee. 

**'  Magruder,  J.  The  principal  question  in  this  case  is 
whether  or  not  the  architects,  in  fixing  the  amount  of  the 
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final  certificate,  had  a  right  to  deduct  the  item  of  thirteen 
hundred  and  fifty  dollars.  This  amount  represented  dam- 
ages for  delay  at  fifty  dollars  per  day  for  twenty-seven  days. 
By  the  terms  of  the  specifications  the  work  was  to  be  com- 
pleted by  June  1st.  It  was  not  completed  until  July  2l8t. 
The  architect  decided  that  the  appellants  were  chargeable 
witli  twenty-seven  days  of  delay,  at  fifty  dollars  per  day, 
between  June  18th  and  July  21st.  By  holding  that  they 
were  not  chargeable  with  delay  until  June  18th  he  held  that 
the  delay  fi'om  June  1st  to  June  18th  was  proper  and  excusable. 

By  the  terms  of  the  contract  "it  is  agreed  that  all  damages 
for  delay  as  mentioned  in  the  specifications  shall  be  deducted 
from  the  contract  price  as  liquidated  damages."  As  the  con- 
tract price  was  to  be  paid  out  "  upon  presentation  of  certifi- 
cates signed  by  said  architects,"  the  deduction  was  necessarily 
to  be  made  by  the  architects,  in  order  to  determine  the  amounts 
for  which  the  certificates  should  be  issued.  The  deduction 
was  to  be  made  of  "all  damages  for  delay  as  mentioned  in 
the  specifications.**  What  damages  are  mentioned  in  the 
specifications  ? 

***  The  specifications  provide  that,  "in  order  to  secure 
the  completion  of  the  work  at  the  time  and  in  the  manner 
specified,  it  is  hereby  declared  and  set  forth  that  the  dam- 
ages arising  from  the  nonfullillujent  of  this  contract  shall  be 
fifty  dollars  per  day  for  each  and  every  day  the  work  remains 
undone  after  the  above  date,  which  sum  of  damages  shall  be 
deducted  from  the  contract  price  as  liquidated  damages." 
Are  appellants  chargeable  with  damages  at  fifty  dollars  per 
day  for  the  time  following  the  day  fixed  by  the  agreement  for 
the  completion  of  the  work,  or  are  they  chargeable  only  with 
such  actual  damages  as  may  have  resulted  from  their  delay  ? 

Whether  the  sum  fixed  by  the  contract  is  to  govern,  or 
whether  the  actual  damages  are  to  be  considered,  depends 
upon  the  question  whether  the  stipulated  amount  is  to  be 
regarded  as  a  penalty  or  as  liquidated  damages.  If  it  be  a 
penalty  no  other  sum  can  be  recovered  or  allowed  than  that 
which  will  compensate  for  the  actual  loss.  If  the  amount 
named  in  the  contract  be  regarded  as  liquidated  damages  it 
forms  the  measure  of  damages,  and  the  jury  are  confined  to 
it:  Sedgwick  on  Measure  of  Damages,  6th  ed.,  396,  397.  In 
order  to  deterinine  whether  the  stipulated  sum  is  a  penalty 
or  liquidated  damages  the  court  will  consider  the  language 
used,  the  subject  matter  of  the  contract,  and  the  intention 
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of  the  parties.  The  fact  that  the  parties  nse  the  words 
"liquidated  damages"  in  their  agreement  does  not  always 
■determine  the  question:  Scofield  v.  Tompkins^  95  111.  190;  35 
Am.  Rep.  IGO;  Sedgwick  on  Measure  of  Damages,  6th  ed., 
marg.  p.  399. 

In  the  present  case,  however,  these  words  are  not  only  used 
in  the  specifications,  but  in  the  main  body  of  the  contract. 
Their  repetition  would  seem  to  indicate  that  it  was  the  inten- 
tion of  the  parties  to  have  the  damages  for  delay  fixed  at  a 
particular  sum,  so  as  to  be  deducted  from  the  contract  price 
before  the  certificates  of  the  architects  should  be  issued. 
The  courts  generally  show  a  disposition  to  lean  toward  tliat 
•construction,  which  excludes  ***  the  idea  of  liquidated  dam- 
ages, and  permits  the  party  to  recover  only  the  damage  which 
he  has  actually  sustained:  Sedgwick  on  Measure  of  Damages, 
marg.  p.  399.  But  the  eff'ort  of  the  court  will  be  to  get  at 
the  true  intent  of  the  parties,  and  to  do  justice  between  them: 
Sedgwick  on  Measure  of  Damages,  marg,  p.  421.  Here,  we 
are  inclined  to  think,  that  a  careful  study  of  all  the  provi- 
sions of  the  contract,  and  of  the  specifications  which  are  to 
be  considered  a  part  of  the  contract,  reveals  an  intention  to 
fix  upon  damages  which  are  liquidated,  stipulated, or  stated; 
that  is  to  say,  to  agree  upon  a  definite  sum  as  that  which 
«hall  be  paid  to  the  party  who  alleges  and  establishes  the  vio- 
lation of  the  agreement:  Sedgwick  on  Measure  of  Damages, 
marg.  p.  398. 

Where  the  parties  to  a  building  contract  agree  that  the 
architect  shall  pass  upon  the  work  and  certify  as  to  the  pay- 
ments to  be  made,  his  decision  is  binding,  and  can  only  be 
attacked  for  fraud  or  evident  mistake:  McAuIey  v.  Carter, 
22  111.  53;  Korf  v.  Lull,  70  111.  420.  In  such  a  contract,  if 
provision  is  made  for  payment  of  the  price  upon  the  presenta- 
tion of  the  archileot's  certificate,  the  obtaining  of  such  certifi- 
cate is  a  condition  precedent  to  the  right  to  require  payment, 
and  an  action  cannot,  as  a  general  rule,  be  maintained  to  re- 
cover the  money  until  the  certificate  has  been  obtained  from 
the  architect:  Michaelis  v.  Wolf,  136  111,  68;  Arnold  v.  Bour- 
nique,  144  111.  132;  36  Am.  St.  Rep.  419.  Here,  not  only  is 
it  agreed  that  the  owner  is  to  pay  the  contract  price  of  fif- 
teen thousand  six  hundred  dollars,  upon  presentation  of 
certificates  signed  by  the  architects,  but  the  decision  of  the 
architects  is  made  final  as  to  certain  matters  upon  which 
they  are  authorized  to  pass. 
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If  the  parties  fail  to  agree  as  to  the_true  value  of  extra  or 
deducted  work,  the  decision  of  the  architects  shall  be  final 
and  binding.  Tlie  proof  tends  to  show  that  there  was  a  dis- 
agreement upon  these  subjects,  and  tliere  is  no  reason  why  the 
decision  of  the  arcliitects  in  relation  thereto  should  not  be  re- 
garded as  final.  The  contract  ***  provides  that,  in  case  the 
alterations  or  deviations  required  by  the  owner  call  for  ad- 
ditional time  for  execution,  a  fair  and  reasonable  amount  shall 
be  added  to  the  time  stipulated  for  the  completion  of  the  said 
building  as  set  forth  in  the  specifications;  and  that,  as  to 
the  amount  of  extra  time,  the  decision  of  the  architects  shall 
be  final  and  binding.  The  proof  tends  to  show  that  there 
was  a  disagreement  upon  this  subject;  and,  as  the  architects 
allowed  eighteen  days  for  such  extra  time,  we  see  no  reason 
why  the  allowance  should  not  b«  accepted.  The  contract 
provides  that  the  decision  of  the  architects  shall  be  final  and 
binding,"  in  case  of  any  disagreement  between  the  parties 
relating  to  the  performance  of  any  covenant  or  agreement 
herein  contained."  One  of  the  agreements  contained  in  the 
contract  is,  that  all  damages  for  delay,  as  mentioned  in  the 
specifications,  shall  be  deducted  from  the  contract  price  as 
liquidated  damages.  The  proof  tends  to  show  that  there 
was  a  disagreement  upon  this  subject.  The  architects  were 
just  as  much  empowered  to  decide  upon  the  performance  of 
this  agreement  for  the  deduction  of  the  stipulated  damages 
as  upon  the  performance  of  any  other  agreement  in  the  con- 
tract. They  had  the  power,  also,  to  make  a  final  and  con- 
clusive decision  respecting  the  construction  or  meaning  of 
the  specifications,  in  case  of  any  dispute  in  relation  thereto. 
This  included  that  portion  of  the  speciHcations  in  relation  to 
damages  as  well  as  any  other  portion  thereof. 

It  is  said,  however,  that,  where  the  clause  fixing  the 
amount  of  the  damages  appears  to  have  been  inserted  to 
secure  prompt  performance  of  the  agreement,  it  will  be 
treated  as  a  penalty,  and  no  more  than  the  actual  damages 
proved  can  be  recovered:  Scnjield  v,  Tompkins,  95  111.  190;  35 
Am.  Rep.  160.  We  do  not  think  that  this  rule  is  applicable 
to  the  damiige  clause  in  the  specifications  here.  The  speci- 
fications are  to  be  considered  as  a  part  of  the  contract.  The 
contract  and  specifications  are  one  instrument.  Although 
the  specifications  designate  June  1st  as  the  date  for  the  *** 
completion  of  the  work,  yet  the  contract  provides  that  the 
additional    time   to   be   allowed,    which   in    this   case    was 
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eighteen  days,  shall  be  added  to  the  time  for  the  completion 
of  the  work  as  set  forth  in  the  specifications.  Where,  tliere- 
fore,  tlie  specifications  declare  that  the  damages  arising 
from  the  nonfuifillment  of  the  contract  shall  be  fifty  dollars 
per  day  for  each  and  every  daj'  Ihe  work  remains  undone 
"after  the  above  date,"  in  order  to  secure  the  completion  of 
the  work  "at  the  time  and  in  the  manner  specified,"  the 
reference  must  be  understood  to  be,  not  to  the  precise  time 
or  date  specified,  as,  for  instance,  June  1st,  but  to  the  time  or 
date  as  fixed  by  the  addition  of  such  extra  time  as  has  been 
made  necessary  by  the  alterations  or  deviations  referred  to, 
and  as  has  been  decided  upon  by  the  architects;  that  is  to 
say,  June  18th.  So,  the  words  "in  the  manner  specified  " 
do  not  refer  exclusively  to  the  details  of  the  work  set  out  in 
the  specifications  as  originally  drawn,  but  to  said  details  as 
modified  or  changed  by  the  alterations  which  the  owner  is 
allowed  to  make.  The  damages  are  not  allowed  as  a  mere 
penalt}'  for  the  noncompletion  of  the  contract  at  the  time  and 
according  to  the  terms  originally  designated,  but  for  a  fail- 
ure to  complete  it  at  the  time  and  according  to  the  terms 
whicii  may  be  decided  to  be  "equitable  and  just,"  and  "fair 
and  reasonable,"  in  view  of  allowable  alterations  or  devia- 
tions; 

It  is  evident  that  it  would  be  quite  difficult  to  ascertain 
the  damages  resulting  from  delay  in  the  completion  of  a 
mill,  built,  as  this  was,  to  be  used  for  the  n  anufacture  of 
linseed  oil.  Where,  from  the  nature  of  the  contract,  the 
damages  cannot  be  calculated  with  any  degree  of  certainty 
the  stipulated  sura  will  usually  be  held  to  be  liquidated 
damages,  where  they  aie  so  denominated  in  the  instrument: 
Sedgwick  on  Measure  of  Damages,  marg.  p,  422;  Lynde  v. 
Thompson,  2  Allen,  456;  Texas  etc.  Ry.  Co.  v.  Rust,  19  Fed. 
Rep.  239;  Wolf  v.  Des  Moines  etc.  Ry.  Co.,  64  Iowa,  380;  Cush-^ 
ing  V.  Dreio,  97  Mass.  445;  Consolidated  Coal  Go.  v.  *** 
Peers,  150  111.  344;  5  Am.  &  Eng.  Ency.  of  Law,  25,  and 
cases  in  notes.  It  has  been  held  that  damages  for  delay  in 
completing  a  house  are  such  uncertain  damages  as  indicate 
an  intention  to  agree  upon  a  fixed  measure  of  damages  and 
not  to  name  a  sura  as  a  penalty  merely:  Hall  v.  Crowley,  5 
Allen,  304;  81  Ara.  Dec.  745. 

For  the  reasons  here  stated  we  are  of  the  opinion  that  the 
trial  court  did  not  err  in  instructing  the  jury  that  the  plain- 
tiffs were  entitled  to  recover  the  contract  price  together  with 
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the  value  of  the  extra  work,  less  deductions  and  less  damages 
on  account  of  failure  to  complete  the  building  according  to 
the  contract,  unless  they  should  find,  under  the  evidence  and 
the  instructions  of  the  court,  that  the  plaintiffs  were  con- 
cluded by  the  certificate  of  the  architects  as  to  such  extras, 
deductions,  and  damages. 

The  question  whether,  in  fixing  the  amount  of  the  final 
certificate,  the  architects  acted  fraudulently,  capriciously, 
arbitrarily,  or  unreasonably,  or  failed  to  exercise  their  judg- 
ment honestly,  impartially,  and  free  from  bias  in  favor  of 
the  defendant,  was  submitted  to  the  jury  by  the  instructions 
of  the  court;  and  upon  this  question,  which  is  one  of  fact,  the 
judgment  of  the  appellate  court  is  final,  so  far  as  we  are  con- 
cerned. 

After  a  careful  examination  of  the  whole  record  in  this 
case  we  are  satisfied  that  the  judgment  of  the  trial  court, 
as  affirmed  by  the  appellate  court,  does  justice  between  the 
parties,  and  that  there  is  no  sufficient  reason  for  a  reversal  of 
the  judgment  of  the  latter  court. 

The  judgments  of  the  appellate  and  circuit  courts  are' 
affirmed.  

Pbnaltt  OB  Liquidated  Dahaobs — How  Detkrmined. — Tbia  subjeck- 
is  thoronghly  discussed  in  Monmouth  Park  A  san.  v.  Wallis  Iron  Workg,  56- 
K.  J.  L.  132;  39  Am.  St.  Rep.  626,  and  note,  with  the  cases  collected;  and,, 
also,  the  extended  notes  to  Williams  v.  Vance,  30  Am.  Bep.  28,  and  Oiaham- 
v.  Bickham,  1  Am.  Dec.  331. 

BuiLDiNO  Contracts — Necessity  for  Presentation  of  Architect's- 
Certificate. — If,  by  the  terms  of  a  building  contract,  it  is  provided  that 
payment  shall  be  made  only  upon  the  certificate  of  the  architect,  snch  cer> 
tiiicate  is  a  condition  precedent  to  payment,  and  no  action  can  be  snstained 
unless  it  is  shown  that  such  certificate  has  been  demanded  from  the  archi* 
teot  and  fraudulently  withheld:  Arnold  t.  Bournigue,  144  111.  132}  36  Am. 
St.  Rep.  419,  and  note. 

AM.  St.  Bep..  Vou  XLUL  — IS 
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[152  Illinois,  52  .] 

Jurisdiction. — A  Codntt  Court  in  Illinois,  acting  in  insolvency  proceed* 
iug8,  has  jurisdiction  to  determine  that  a  judgment  rendered  against 
the  insolvent  is  not  a  lien  upon  his  property  or  the  proceeds  thereof  in 
the  hands  of  his  assignee,  and  to  declare  that  such  judgment,  or  some 
part  of  it,  shall  not  be  paid  out  of  such  proceeds. 

OoBFOBATioN — Note  Given  Without  Consideimtion. — A  note  executed 
by  a  corporation,  the  real  purpose  of  wliich  is  to  secure  a  debt  due  to 
the  payee  from  a  business  partnership,  but  which  purports  to  be  given  in 
consideration  of  a  purchase  of  a  lot  of  notes  then  known  to  be  substan- 
tially worthless,  and  to  represent  the  accumulated  losses  of  such  Krm, 
and  when  the  vote  authorizing  the  giving  of  tlie  note  was  cast  by  direct- 
ors of  the  corporation,  all  of  whom  were  personally  interested  in  the 
giving  of  such  note,  because  it  would  relieve  tlienj  froui  lialiility  by 
imposing  such  lialiility  on  the  corporation,  and  the  securities  for  ihe 
purchase  of  which  the  note  was  given  were  never  turned  over  to  tlie 
corporation,  is  a  mere  sham,  and,  if  the  corpuration  is  subsequently 
declared  an  insolvent  debtor,  its  assets  should  not  be  applied  to  the 
payment  of  a  judgment  based  upon  snch  note. 

CSORPORATioN — Trust  in  Favor  of  Ckeditoks. — Equity  regards  the  prop- 
erty of  a  corporation  as  a  fund  held  in  trust  for  its  stockholders  while 
it  is  solvent,  and  for  the  payment  of  its  debts  when  it  becomes  insol- 
vent, and  if  others  than  bonajide  creditors  possess  themselves  of  it  then, 
in  case  the  corporation  becomes  insolvent,  they  lioUl  it  chfiraed  with  a 
trust  in  favor  of  its  creditors,  and  such  trust  a  court  of  equity  will 
enforce. 

Iv  A  Judgment  or  Dbcreb  is  Procured  Through  the  Fraud  ok  Either 
OF  THE  Parties  or  by  Collusion  of  Both,  for  the  purpose  of  defraud- 
ing some  third  person,  he  may  escape  from  the  injury  thus  attempted 
by  showing,  even  in  a  collateral  proceeding,  the  fraud  or  collusion  by 
which  the  judgment  or  decree  was  obtained.  A  judgment  will  not  be 
upheld  again-'t  the  creditors  of  the  judgment  debtor  if  it  is  not  founded 
on  an  actual  debt  or  other  legal  liability  due  or  enforceable  at  the  time 
of  its  entry.  A  third  party  whose  rights  are  affected  may  prove  that 
there  was  no  debt  from  the  judgment  debtor. 

A  Collusive  JudgmkntisOpen  to  A'rrACK  whenever  it  may  come  into  coa- 
flict  with  the  rights  or  the  interests  of  third  persons,  as  fraud  ia  not  a 
thing  which  can  stand  even  when  robed  in  a  judgment. 

Flower^  Smith  <!:  Musgrave,  for  the  Appellant. 

Weigley,  Bulkley  &  Gray,  and  Jacob  Newman^  for  the  ap- 
pellee. 

••"  Baker,  J.  For  some  years  prior  to  September  27, 
1888,  Wilson  &  Bayless,  a  partnertship  composed  of  George 
Wilson,  Jr.,  and  Theodore  P.  Bayless,  had  been  doing  busi- 
ness in  the  city  of  Chicago  as  dealers  in  furniture,  which  was 
for  the  most  ])art  sold   upon  the  installment  plan — that  is, 
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the  furniture  was  delivered  and  either  leases  or  chattel  mort- 
gages obtained  from  the  vendees.  They  had  had  a  line  of 
credit  with  the  Atlas  National  Bank,  the  appellant,  with 
whom  they  had  been  doing  business  for  some  time,  ***  and 
as  security  for  loans  to  them  they  had,  under  an  agreement 
with  the  bank,  kept  at  tiie  bank,  as  collateral,  a  tin  box  con- 
taining leases  and  chattel  mortgages,  and  notes  secured 
thereby,  to  an  extent  of  about  fifty  per  cent  above  their 
loans.  These  mortgages  and  leases  were,  in  most  instances, 
for  small  amounts,  and  secured  upon  household  furniture 
sold  to  people  in  moderate  circumstances  all  over  the  city  of 
Chicago.  During  two  years  and  upwards  the  box  of  collat- 
erals remained  in  the  bank,  and  Wilson  &  Bayless  and  tiieir 
book-keeper  were  allowed  free  access  to  it  for  the  purpose  of 
taking  away  any  collaterals  and  replacing  the  Ban)e  with 
others.  No  account  was  kept  by  the  bank  of  the  collaterals 
60  removed  and  replaced,  nor  was  there  any  requirement 
made  by  the  bank  that  if  Wilson  &  Bayless  collected  any 
of  the  collaterals  so  removed  they  should  deposit  the  proceeds 
with  the  bank  in  reduction  of  their  debt.  In  addition  to  the 
box  of  collaterals,  WiJson  &  Bayless  also  gave  the  bank,  in 
March,  1888,  two  judgment  notes,  each  for  seven  thousand  five 
hundred  dollars  signed  by  the  members  of  the  firm  individ- 
ually, which  were  to  be  also  held  as  security  by  the  bank. 

Some  time  prior  to  said  first-named  date  of  September  27, 
1888,  George  Wilson,  Jr.,  consulted  W.  C.  D.  Grannis,  the 
president  of  appellant,  upon  the  advisability  of  forming  a  cor- 
poration which  should  buy  out  the  merchandise  stock  of  Wil- 
son &  Bayless,  and  the  goodwill  of  their  business — in  fact, 
everything  except  the  chattel  mortgages  and  leases  belonging 
to  the  firm,  deposited  with  the  bank  and  elsewhere.  Gran- 
nis, as  the  representative  of  their  largest  creditor,  consented, 
and  advised  an  incorporation  and  the  transfer  of  the  assets, 
and  stipulated  that  Wilson  &  Bayless  should  deposit  about 
eleven  thousand  dollars  par  value  of  the  capital  stock  of  the 
new  corporation  as  additional  security  for  the  debt  which 
they  owed  appellant. 

On  the  date  first  mentioned,  to  wit,  September  27,  1888, 
Wilson  &  Bayless,  togetiier  with  their  attorney,  one  George 
Warvelle,  their  book-keeper,  one  Charles  F.  Halbe,  ***  and 
one  John  M.  Wilson,  a  brother  of  said  Wilson,  organized  a 
corporation  under  the  name  of  Wilson  &  Bayless  Company, 
which  company  purchased  the  stock  of  goods  and  succeeded 
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to  the  business  of  Wilson  &  Bayless.  It,  however,  did  not 
purchase  the  outstanding  leases  and  chattel  mortgages  of  the 
old  firm,  nor  did  it  assume  its  liabilities,  but  it  continued  the 
old  business  at  the  firm's  location  on  West  Madison  street, 
Chicago,  Illinois,  and  continued  to  do  the  same  kind  of  busi- 
ness that  had  been  done  by  Wilson  &  Bayless  as  a  firm. 
The  directors  of  the  company  were  George  Wilson,  Jr.,  Theo- 
dore P.  Bayless,  George  W.  Warvelle  (who  was  both  its  at- 
torney and  the  attorney  for  the  firm  of  Wilson  &  Bayless), 
Charles  Noyes,  and  W.  S.  Tillotson,  who  was  the  general 
book-keeper  of  the  appellant  in  its  bank.  In  the  organiza- 
tion of  the  corporation  J.  M.  Wilson  was  made  president; 
Bayless,  vice-president;  Halbe,  secretary;  Bayless,  treasurer, 
and  George  Wilson,  Jr.,  manager.  On  the  5th  of  October, 
after  the  organization  of  the  company,  Wilson  &  Bayless 
pledged  to  appellant  two  certificates  of  stock,  of  fifty-five 
shares  each,  issued  to  them,  respectively,  as  further  collat- 
eral securities  for  their  account,  the  terms  of  the  pledge 
being  in  writing. 

On  the  tenth  day  of  November,  1888,  the  bank  held  notes 
of  Wilson  &  Bayless,  falling  due  at  various  times  in  the 
future,  aggregating  ten  thousand  dollars.  On  that  day 
Halbe,  who  was  acting  not  only  as  secretary  of  the  company^ 
but  also  as  book-keeper  of  the  firm  of  Wilson  &  Bayless  in 
winding  up  its  affairs,  visited  the  bank  for  the  purpose  of 
obtaining  collaterals  from  the  tin  box  for  collection.  While 
he  was  examining  the  same  the  president  of  the  bank.  Gran- 
nie, happened  to  come  into  the  room,  and  noticed  that  some 
of  the  notes  were  past  due  and  uncollected,  and,  after  a  short 
conversation  with  Halbe,  requested  him  to  have  Wilson  & 
Bayless  come  to  the  bank  at  once,  as  he  was  dissatisfied 
v/ith  the  security  held.  As  a  result  Wilson,  Bayless,  and 
Warvelle  came  to  the  bank,  and  an  interview  **'  was  had 
between  them  and  Grunnis  and  Tillotson  of  the  bank,  the 
result  of  which  was,  that  an  arrangement  was  made  by 
which  it  was  agreed  that  the  directors  of  the  corporation 
should  pass  a  proper  resolution,  and  that  there  should  be 
given  to  the  bank,  in  lieu  of  the  box  of  collaterals,  and  in 
consideration  thereof,  a  judgment  note  for  the  corporation 
for  the  sura  of  fifteen  thousand  dollars,  which  should  be 
held  as  collateral  security  for  the  liability  of  Wilson  &  Bay- 
less then  existing,  and  for  such  further  sums  as  should  be 
advanced  by  the  bank. 
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At  the  regular  meeting  of  the  directors  following  the  10th 
of  November,  to  wit,  on  the  13th  of  November,  1888,  a  reso- 
lution was  passed,  which  was  prepared  by  Warvelle,  who  was 
the  attorney  for  the  corporation  as  well  as  a  director,  which 
provided  for  the  purchase  of  the  box  of  collaterals  held  by 
the  Atlas  National  Bank  for  the  sura  of  fifteen  thousand  dol- 
lars and  the  giving  of  a  note  therefor,  said  note  to  contain  a 
warrant  of  attorney  to  confess  judgment  at  any  time*  after 
the  date  thereof.  This  resolution,  adopted  at  said  directors' 
meeting,  at  which  Wilson,  Bayless,  Warvelle,  Halbe,  Noyes, 
and  Tillotson  were  all  present,  recites  that  the  bank  held 
notes  and  mortgages  of  Wilson  &  Bayless  aggregating  the 
sura  of  seventeen  thousand  dollars;  that  the  same  are 
pledged  to  the  bank  by  Wilson  &  Bayless  to  secure  the  bank 
for  advances  made  to  them.  It  also  recites  that  the  bank 
has  offered  to  sell  the  same  for  fifteen  thousand  dollars 
to  the  company,  and  that  it  was  expedient,  and  for  the  best 
interest  of  the  company,  to  accept  the  proposal.  Accord- 
ingly, on  the  following  day,  the  14th  of  November,  a  judgment 
note  for  fifteen  thousand  dollars  was  duly  prepared,  and  ex- 
ecuted under  the  seal  of  the  corporation,  by  virtue  of  this 
resolution,  and  a  copy  of  the  resolution  was  made  and  certi- 
fied by  the  secretary,  and  both  were  given  to  the  attorney  for 
the  corporation,  and  that  attorney,  Warvelle,  delivered  the 
same  to  the  bank,  under  the  arrangement  that  had  previously 
been  made. 

*'*  At  the  time  of  the  delivery  of  the  said  fifteen  thousand 
dollar  judgment  note  to  appellant  the  notes,  mortgages,  and 
leases  that  had  been  executed  by  the  customers  of  the  firm 
of  Wilson  &  Bayless,  and  by  said  firm  pledged  to  the  bank, 
were  not  delivered  to  Warvelle,  nor  were  they  in  fact  ever 
delivered  to  tiie  Wilson  &  Bayless  Company.  They  were 
afterward,  on  or  about  the  5th  of  December,  1888,  delivered 
to  Halbe,  not  upon  the  order  of  the  corporation,  but  upon  a 
written  order  of  the  firm  of  Wilson  &  Bayless,  which  order 
was,  in  substance,  as  follows: 

"  Chicago,  Dec.  5,  1888. 
**Mr.  QrannUt  PrefCt  Atlas  Nat.  Bankj 

"  Dear  Sir:  Please  deliver  to  bearer,  Chas.  P.  Halbe,  all 
our  notes  and  mortgages  now  at  your  vaults,  and  oblige, 

"Yours,  respt., 

"Wilson  &  Bayless." 

Thereafter  Halbe  succeeded   in   collecting  one   hundred 
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dollars  on  these  surrendered  collaterals,  and  that  one  hun- 
dred dollars  was  phiced  to  the  credit  of  the  firm  of  Wilson  & 
Bayless. 

From  time  to  time  after  the  15th  of  Novemher  the  nine 
notes,  representing  the  ten  thousand  dollars  of  the  firm  in- 
debtedness to  the  bank,  fell  due  and  were  replaced  by  the 
notes  of  the  Wilson  &  Bayless  Company,  the  transactions 
being  substantially  this:  One  of  the  firm,  generally  Wilson, 
would  come  into  the  bank  with  the  check  of  the  company  for 
the  amount  of  the  firm  note,  pay  it  in,  and  immediately,  as 
a  part  of  the  same  transaction,  discount  a  company  note  for 
a  like  amount,  this  being  the  method  resorted  to  by  the  par- 
ties for  the  substitution  of  a  company  note  for  the  firm  in- 
debtedness without  the  payment  by  the  bank  to  the  company 
of  any  consideration  therefor. 

On  the  sixteenth  day  of  November,  1888,  the  firm  of  Wil- 
Bon  &  Bayless  made  a  note  for  fifteen  hundred  dollars,  and 
appellant  discounted  that  note,  and  placed  the  proceeds  to 
the  credit  of  the  firm.  Excluding  the  transactions  by  means 
of  which  notes  of  the  Wilson  &  Bayless  Company  were  sub- 
stituted for  notes  of  the  firm  of  Wilson  &  Bayless,  in  one 
*'*  instance  only  was  any  money  loaned  by  appellant  to  the 
corporation  organized  as  the  Wilson  &  Bayless  Company, 
and  that  was  a  loan  of  one  thousand  dollars,  made  on  the 
twenty-first  day  of  February,  1889. 

On  the  9th  of  March  following  such  had  been  the  transac- 
tions between  the  company  and  the  bank  that  the  bank  then 
held  its  notes  for  eleven  thousand  five  hundred  dollars,  the 
net  amount  then  due  to  it,  and  on  that  day  the  bank  discov- 
ered that  the  company  were  swapping  checks,  and  being 
alarmed  thereby,  caused  judgment  to  be  entered  upon  the 
judgment  note  for  fifteen  thousand  dollars  in  the  superior 
court  of  Cook  county.  Shortly  thereafter  its  attorney,  dis- 
covering, as  appellant  claims,  that  the  judgment  note  so  held 
was  held  as  collateral  security,  and  that  the  total  amount  of 
the  indebtedness  owing  to  the  bank  by  the  company  was 
eleven  thousand  five  hundred  dollars,  entered  a  remittitur 
reducing  the  judgment  to  that  amount.  Execution  was  duly 
issued  and  levied  upon  the  stock  of  the  company  on  the  9th 
of  March.  Four  days  later,  and  on  the  12th  of  March,  the 
corporation  made  a  voluntary  assignment,  the  assignee  in 
the  deed  of  assignment  being  left  blank  and  unnamed,  but 
the  trust  was  accepted   by  Marshall  D.  Talcott,  who  duly 
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qualified  as  assignee  thereunder.  Taleott  was  afterward 
succeeded  by  Clare  E.  More,  the  present  assignee. 

Taleott,  as  assignee,  applied  to  the  county  court  of  Cook 
county  for  an  order  on  the  sheriff  to  turn  over  to  him,  as  as- 
signee, the  property  levied  on  under  the  execution  and  held 
by  said  sheriff,  and  on  the  thirteenth  day  of  March,  1889,  by 
agreement  made  in  open  court  and  entered  of  record  by  and 
between  the  assignee  and  the  Wilson  &  Bayless  Company, 
and  Wilson  and  Bayless  individually,  and  the  Atlas  National 
Bank  of  Chicago,  and  various  creditors,  it  was  ordered  tliat 
the  sheriff  deliver  and  turn  over  to  the  assignee  all  the  prop- 
erty levied  on  by  the  sheriff,  and  in  his  possession  under  and 
by  virtue  of  the  execution  in  favor  of  the  appellant  bank  and 
against  the  Wilson  &  Bayless  Company,  and  said  order  *^* 
provided  as  follows:  "That  the  rights  of  said  sheriff  and  of 
said  judgment  creditors  under  and  by  virtue  of  said  judg- 
ments and  the  executions  levied  upon  said  property,  if  any 
exist,  are  hereby  fully  preserved  to  said  sheriff  and  to  said 
judgment  creditors,  subject  to  the  further  adjudication  and 
determination  of  this  court  with  respect  to  said  rights  and 
liens,  if  any  exist;  that  said  judgment  creditors,  and  each  of 
them,  have  in  this  court  the  same  right  to  be  paid  out  of  said 
property,  or  the  proceeds  thereof,  that  they  would  have  if 
said  property  was  not  turned  over  to  said  assignee;  that 
neither  of  said  creditors  shall  be  considered  as  having  waived 
any  lien  on  said  property,  or  any  part  thereof,  or  the  proceeds 
thereof,  and  that  the  rights  of  all  the  parties  be  adjusted  in 
this  court  on  the  basis  of  the  legal  and  equitable  standing  of 
the  parties  existing  before  this  order  was  made." 

The  assignee  sold  and  disposed  of  the  property  of  the 
insolvent  corporation,  and  realized  therefrom  about  twenty- 
eight  thousand  dollars.  Thereupon  the  appellant  bank  peti- 
tioned the  county  court  for  an  order  on  the  assignee  to  pay 
the  bank  its  judgment.  The  assignee  filed  an  answer  to 
this  petition,  and  some  seventy-six  creditors  of  the  insolvent 
corporation  also  filed  answers,  and  they  objected  to  the  pay- 
ment of  the  judgment  of  appellant,  on  the  ground  that  the 
judgment  note  on  which  it  was  based  was  given  for  a  debt 
of  the  firm  of  Wilson  &  Bayless,  and  not  for  the  debt  of  the 
corporation,  and  that  it  was  given  without  consideration,  and 
was  therefore  void  as  against  ihe  claims  of  the  creditors  of 
the  corporation,  and  that  the  execution  created  no  lien  upon 
the  property  levied  upon,  as  against  such  creditors.     The 
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county  court  entered  a  decree  allowing  the  claim  of  the  ap- 
pellant bank  to  the  extent  of  eleven  hundred  and  six  dollars 
and  sixty  cents  only,  said  sum  being  for  the  one  thousand 
dollars  loaned  by  the  bank  to  the  corporation  on  the  twenty- 
first  day  of  February,  1889,  with  interest  thereon,  and  certain 
costs  of  suit  in  and  about  the  entry  of  judgment,  etc.  On  an 
appeal  to  the  appellate  court  this  decree  was  aflSrmed,  and  a 
further  appeal  brought  the  record  iiere. 

*'■''  In  the  view  that  we  take  of  the  case  it  is  necessary  to 
consider  two,  and  only  two,  questions.  The  first  of  these 
questions  is  jurisdictional.  Did  the  county  court,  under  the 
facts  of  the  case,  have  full  equity  power  and  jurisdiction  to 
hear  and  determine  the  controversy  involved  in  the  record? 
The  contention  of  appellant  is,  that  when  it  presented  to  the 
county  court  the  record  of  its  judgment  recovered  in  the 
superior  court  of  Cook  county,  and  no  want  of  jurisdiction 
was  shown,  such  record  imported  absolute  verity,  and  when 
followed  by  an  execution,  with  due  proof  of  a  levy,  tl)e  ap- 
pellant had  an  absolute  lien,  which  the  county  court  was 
bound  to  protect  and  enforce,  unless  either  it  was  void  as  a 
preference  under  the  Voluntary  Assignments  Statute,  or  some 
defense  arising  subsequently  to  the  entry  of  judgment  was 
shown,  such  as  a  vacation  or  removal  of  the  judgment,  or 
payment  thereof,  or  the  like.  The  claim,  stated  in  other 
language,  is,  that  the  county  court  was  neither  a  court  of  re- 
view nor  a  court  of  chancery,  and  had  no  right  to  go  behind 
the  judgment  for  any  purpose. 

The  county  court  did  not,  and  indeed  could  not,  assume  to 
review  or  reverse  for  error  the  judgment  of  the  superior  court. 
That  which  it  did  by  its  decree  was  to  determine  that  the 
lien  of  the  execution  upon  the  property  covered  by  the  as- 
signment and  in  the  possession  of  the  assignee,  and  subject 
to  its  order  and  supervision,  was  not  a  valid  lien  as  against 
the  creditors  of  the  corporation  that  made  the  assignment, 
except  as  to  the  sum  of  eleven  hundred  and  six  dollars  and 
sixty  cents.  In  fact,  the  county  court  in  its  decree  ex- 
pressly recognized  the  continued  existence  of  the  judgment 
as  a  judgment,  and  to  the  extent  above  indicated  protected 
and  enforced  the  execution  and  levy  based  thereon.  Suppose 
the  case  to  be  that  the  insolvent  corporation,  prior  to  the  as- 
signment, fraudulently  conveyed  some  of  its  property  to  a 
third  party.  Then,  in  that  event  there  is  nothing  in  the  de- 
cree of  the  county  court  that  would  prevent  appellant  from 
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suing  out  an  alias  fieri  facias,  •'*  and,  upon  its  being  re- 
turned nxilla  bona,  filing  a  crediior's  bill  predicated  upon  the 
judgment  of  the  superior  court. 

It  is  true  that  the  county  courts  of  this  state  have  no  gen- 
eral chancery  jurisdiction  and  powers,  and  also  true  that  tiie 
Voluntary  Assignments  Act  confers  no  sucli  jurisdiction  and 
powers:  Preston  v.  Spaulding,  120  111.  208;  Ide  v.  Sayer,  129 
111.  230.  But  it  is  equally  clear  that  by  section  14  of  the 
act  full  authority  and  jurisdiction  are  conferred  upon  county 
courts  to  execute  and  carry  out  the  provisions  of  the  act,  and 
that  in  doing  so  they  are  clothed  with  both  legal  and  equi- 
table jurisdiction  over  the  assigned  estate,  and  may  exercise 
both  legal  and  equitable  powers  in  relation  thereto:  Field  v. 
Ridgly,  116  111.  424;  Hanjord  Oil  Co.  v.  First  Nat.  Bank, 
126  111.  584;  Ide  v.  Sayer,  129  111.  230;  Plume  etc.  Mfg.  Co.  v. 
Caldwell,  136  111.  163;  29  Am.  St.  Rep.  305. 

In  the  case  at  bar,  by  agreement  of  appellant  and  all 
parties  in  interest,  an  order  was  entered  of  record  in  the 
county  court,  by  virtue  of  which  the  property  upon  which 
appellant's  execution  had  been  levied  was  surrendered  to  the 
assignee,  and  sucii  order  and  surrender  were  expressly  made 
subject  to  the  further  adjudication  and  determination  of  that 
court,  with  respect  to  the  rights  and  liens  of  appellant,  if  any 
such  existed;  and  it  was  further  stipulated  in  the  order  by 
appellant  and  the  other  parties  that  the  rights  of  all  the 
parties  should  be  adjusted  in  said  county  court  on  the  basis 
of  the  legal  and  equitable  standing  of  the  parties  existing 
before  the  order  was  made.  Moreover,  appellant  afterward 
presented  to  said  county  court  its  petition,  whcrebj'  it  sub- 
mitted to  the  consideration  and  decision  of  that  court  the 
matter  of  its  legal  and  equitable  rights  in  the  premises.  It 
is  manifest  that  the  county  court  had  full  and  complete  ju- 
risdiction both  of  the  subject  matter  and  of  the  persons  of 
appellant  and  the  other  parties  in  interest,  and  that,  in  ad- 
ministering upon  the  property  and  fund  committed  to  its 
supervision,  it  had  power  and  authority  to  adjudicate  *'• 
and  determine  both  the  legal  and  the  equitable  rights  of  the 
respective  parties  in  the  controversy. 

Another  question  demands  our  consideration.  Is  the  lien 
of  the  execution  issued  on  the  judgment  of  the  bank  a  valid 
lien  upon  the  property  of  the  insolvent  corporation  and  the 
fund  arising  from  the  sale  thereof,  as  against  the  claims  and 
demands  of  the  creditorji  of  such  corporation? 
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The  appellate  court,  in  its  opinion  in  this  case,  said: 
"November  13,  1888,  the  corporation  made  to  the  bank  its 
judgment  note  for  fifteen  thousand  dollars.  The  real  pur- 
pose of  the  note  was  to  secure  to  the  bank  the  debt  the  firm 
owed,  and,  vaguely,  future  advances  to  somebody;  but,  as 
an  ostensible  consideration,  the  bank  sold  to  the  corporation 
the  paper  in  the  box  of  the  nominal  amount  of  seventeen 
thousand  dollars,  on  which  the  firm,  not  the  corporation,  after- 
ward collected  about  one  hundred  dollars.  It  is  not  neces- 
sary to  state  at  large  the  evidence  that  proves  that  this  sale 
was  a  mere  pretense,  adopted  in  casting  about  for  a  consid- 
eration, as  a  cloak  for  the  real  purpose  of  the  note." 

In  our  opinion  the  evidence  in  the  record  fully  justifies 
the  language  above  quoted.  At  the  time  the  note  was  made 
and  delivered  the  corporation  was  not,  and  never  had  been, 
indebted  to  the  bank.  The  evidence  shows  that  the  notes, 
mortgages,  and  leases  that  were  in  the  tin  box  at  that  time 
were  almost  entirely  worthless,  and  represented  the  accu- 
mulated losses  of  the  firm  of  Wilson  &  Bayless  during 
the  whole  time  they  had  been  engaged  in  the  furniture 
business,  and  we  are  satisfied,  from  the  evidence,  that  the 
president  of  the  bank  had  knowledge  of  the  substantial 
worthlessness  of  said  securities  at  the  time  that  he  demanded 
of  Wilson  and  of  Wnrvelle  that  the  corporation  should  exe- 
cute its  judgment  note  for  fifteen  thousand  dollars  as  collat- 
eral security  for  the  debt  due  the  bank  from  the  firm. 
Warvelle  stated  at  the  time  that  he  did  not  see  how  the  com- 
pany could  give  a  note  that  would  possess  any  validity, 
because  the  company  was  not  indebted  to  ***  the  bank,  and 
thereupon  it  was  agreed  that  the  bank  should  turn  over  to 
the  company  the  notes,  mortgages,  and  leases  in  the  tin  box 
as  a  consideration  for  the  judgment  note  of  fifteen  thousand 
dollars,  to  be  executed  by  the  company.  Warvelle  says  in 
his  testimony:  ''Ostensibly,  I  presume,  the  company  v*?as  to 
buy  these  notes  and  mortgages.  I  told  Grannis  that  it  would 
be  necessary  to  have  a  directors'  meeting  before  we  could  do 
any  thing,  and  the  directors  would  have  to  autiiorize  the 
execution  of  this  note.  So  it  was  further  agreed  that  we 
should  have  a  meeting  that  night."  And  he  further  says: 
"Tlje  chattel  mortgages  were  simply  put  in  as  a  consider- 
ation for  the  note — whether  real  or  apparent  I  don't  like  to 
answer.     I  do  not  want  to  stultify  myself  in  any  way." 

Both  Wilson  and  Bayless  were  directors  of  the  company. 
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and  both  had  a  personal  interest  in  being  released  from  their 
personal  liability  for  the  ten  thousand  dollars  of  indebted- 
ness to  the  bank,  and  in  having  that  debt  imposed  upon  ihe 
corporation.  Halbe  was  another  director,  and  was  also  the 
book-iceeper  of  the  firm,  and,  as  he  testifies,  was  willing  to 
do  whatever  Wilson  and  Bayless  wanted  him  to  do,  regard- 
less of  any  view  that  he  might  have  of  the  right  or  wrong  of 
BO  doing.  Warvelle  was  their  attorney,  and  was  al^o  a  di- 
rector, and  seems  to  have  looked  at  matters  very  much  as 
Halbe  did.  Tillotson,  another  director,  was  the  general 
book-keeper  of  the  bank,  and  appears  to  have  been  placed 
upon  the  board  for  the  express  purpose  of  furthering  the 
desires  and  interests  of  appellant.  And  it  follows,  as  a  mat- 
ter of  course,  that  the  arrangement  made  between  the  presi- 
dent of  the  bank  and  Wilson  and  Warvelle  was  immediately 
ratified  by  the  board  of  directors. 

But  the  real  fact  is,  the  collaterals  in  the  tin  box  never 
were  delivered  to  the  corporation,  and  it  never  realized  a 
single  cent  in  money  therefrom.  As  we  have  heretofore 
seen,  said  collaterals  were  delivered  to  the  book-keeper  and 
agent  of  the  firm  upon  a  written  order  signed  *■**  by  the 
firm  in  its  firm  name.  Said  order  asked  for  the  delivery  to 
the  bearer  of  "all  our  notes  and  mortgages."  The  firm,  by 
giving  the  order,  and  the  bank,  by  accepting  it,  and  con)ply- 
ing  with  its  request,  recognized  the  fact  that  said  collaterals 
were  still  the  property  of  the  firm  of  Wilson  &  Bayless,  and, 
as  we  have  also  seen,  all  the  money  that  was  afterward  col- 
lected upon  them  was  placed  to  the  credit  of  the  firm,  and 
not  to  the  credit  of  the  corporation.  It  is  not  to  be  wondered 
at  that  the  appellate  court  arrived  at  the  conclusion  that  the 
sale  was  a  mere  pretense,  adopted  in  casting  about  for  a  con- 
sideration, as  a  cloak  for  the  real  purpose  of  the  note.  In- 
deed, that  the  supposed  sale  was  a  mere  sham  was  virtually 
admitted  by  Grannis,  the  president  of  the  appellant  bank, 
when  he  testified  at  the  hearing  as  follows:  'This  note  [the 
fifteen  thousand  dollar  judgment  note]  was  to  be  held  as  col- 
lateral security  for  the  then  existing  debts  of  Wilson  &  Bay- 
less, and  any  such  money  as  the  bank  would  let  them  have 
in  the  future."  And  that  it  was  a  mere  sham  was  also 
clearly  indicated  by  tiie  conduct  of  the  bank  in  first  entering 
a  judgment  for  fifteen  thousand  dollars  upon  the  note,  and 
three  days  thereafter  reducing  said  judgment  to  eleven 
thousand  five  hundred  dollars,  the  exact  amount  of  the  then 
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indebtedness  of  the  firm  of  Wilson  <fe  Bayless  to  the  bank, 
plus  the  one  thousand  dollars  loaned  to  the  corporation  itself. 

Equity  regards  the  property  of  a  corporation  as  a  fund 
held  in  trust  for  its  stockholders  while  it  is  solvent,  and  in 
trust  for  the  payment  of  its  debts  when  it  becomes  insolvent; 
and  if  others  than  bona  fide  creditors  of  the  corporation  or 
purchasers  possess  themselves  of  it,  then,  in  case  the  corpo- 
ration is  or  becomes  insolvent,  they  hold  it  charged  with  a 
trust  in  favor  of  its  creditors,  and  such  trust  a  court  of  equity 
will  enforce  against  them:  National  Trust  Co.  v.  Miller,  33 
N.  J.  Eq.  155,  and  authorities  there  cited;  Bouton  v.  Dement^ 
123  111.  142;  Beach  v.  Miller,  130  111.  162;  17  Am.  St,  Rep. 
291. 

***  It  is  provided  in  section  4  of  the  Statute  of  Frauds 
that  every  bond  or  other  evidence  of  debt  given,  suit  com- 
menced, or  decree  or  judgment  suffered,  with  the  intent  to 
disturb,  delay,  hinder,  or  defraud  creditors,  shall  be  void  as 
against  such  creditors.  Whenever  a  judgment  or  decree  is 
procured  through  the  fraud  of  either  of  the  parties,  or  by 
collusion  of  both,  for  the  purpose  of  defrauding  some  third 
person,  he  may  escape  from  the  injury  tlius  attempted  by 
showing,  even  in  a  collateral  proceeding,  the  fraud  or  col- 
lusion by  which  the  judgment  or  decree  was  obtained: 
2  Freeman  on  Judgments,  sec.  336;  1  Black  on  Judgments, 
sec.  293.  A  judgment  which  is  not  founded  on  an  actual 
debt  or  other  legal  liability,  due  or  enforceable  at  the  time  of 
its  entry,  will  not  be  upheld  against  the  creditors  of  the 
judgment  debtor:  Palmer  v.  Martindell,  43  N.  J.  Eq.  90; 
Shallcross  v.  Beats,  43  N.  J.  L.  177.  A  third  party  whose 
rights  are  affected  may  prove  that  there  was  no  debt  due 
from  the  judgment  debtor:  Henderson  v.  Thornton,  37  Miss. 
448;  75  Am.  Dec.  70;  Bergman  v.  Hutcheson,  60  Miss.  872. 
A  collusive  judgment  is  open  to  attack  whenever  and  where- 
ever  it  may  come  in  conflict  with  the  rights  or  the  interest  of 
third  persons;  and  fraud  is  not  a  thing  that  can  stand,  even 
when  robed  in  a  judgment:  Smith  v.  Cuyler,  78  Ga.  654. 
See,  also,  Freydendall  v.  Baldwin,  103  111.  325. 

It  is  urged  that  the  transaction  here  under  investigation 
cannot  be  questioned  by  the  Wilson  &  Bayless  Company,  or 
its  assignee,  or  its  creditors,  because  the  notes,  mortgages, 
and  leases  which  were  the  consideration  for  the  fifteen  thou- 
sand dollar  judgment  note  are  retained.  It  is  a  sufficient 
answer  to  this  claim  to  say,  that  neither  the  corporation  nor 
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its  assignee  can  well  retain  that  which  neither  of  them  ever 
had  in  possession. 

We  find  no  error  in  the  record.  The  judgment  of  the 
appellate  court  is  aflSrmed. 

Corporations — Property  and  Stock  as  Trust  Pond. — ^The  capital 
■tock  anil  other  property  of  a  corporation  constitute,  as  between  creiUtor* 
and  stockholders,  a  trast  fund  for  the  payment  of  its  debts:  Missouri  etc 
Smelling  Co.  T.  Reiuhard,  114  Mo.  218;  85  Am.  St.  Rep.  746,  and  note. 

Judgment. — When  may  be  Collai-ekallt  Attacked. — A  judgment  or 
decree  obtained  by  fraud  and  collusion  of  the  parties  to  it,  for  the  purpose 
of  defrauding  a  third  person,  may  be  attacked  by  him  in  a  collateral  pro- 
ceeding: Ogle  V.  Baker,  137  Pa.  St  378;  21  Am.  St.  Rep.  886,  and  note. 
This  identical  proposition  will  be  found  discussed  in  the  extended  notes  to 
Greeiie  v,  Oreene,  61  Am.  Dec.  468,  and  Mornll  v.  Morrill,  23  Am.  St.  Rep. 
118. 

Jl'eisdiction  or  County  Courts  in  Illinois  over  assignments  for  the  bene- 
fit of  creditors:  See  Plume  etc  Mfg.  Co.  r.  Caldwell,  136  UL  163;  29  Am. 
St.  Rep.  303. 
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[152  ILLINOIS,  624.] 
TUE    DEDICATlOlf    TO    PUBLIC   UsB    OF  A   RiVER    AND    THE  LaND  COTERn> 

Thereby,  except  for  the  purposes  of  nav  igation,  will  not  be  presumed 
from  the  fact  that  the  owner  made  and  filed  a  plat  subdividing  his  land» 
into  lots  and  blocks,  and  on  such  plat  represented  the  river  as  between 
parallel  lines,  and  in  the  space  between  snch  lines  wrote  the  name  of 
the  river. 

Boundaries. — A  Grant  of  Land  Borderino  upon  ▲  River  carries  the 
exclusive  right  ami  title  in  the  river  to  the  center  thereof,  subject  to 
the  right  of  pass  ige  in  the  public,  unless  the  terms  of  the  grant  spe- 
cially indicate  an  intention  on  the  part  of  the  grantor  to  confine  the 
grantee  to  the  edge  or  margin. 

A  Riparian  Proprietor  has  the  Rioht  to  Build  a  Dock  ob  Wharf 
from  his  lot  out  to  the  point  of  navigability,  provided  he  docs  not  inter- 
fere with  the  rights  of  others  or  create  a  public  nuisance,  nor  violate 
•uch  general  rules  and  regulations  as  may  have  been  lawfully  imposed 
to  preserve  and  protect  the  public  rights. 

Boundaries. — If  Town  Lots  are  Sold  and  Conveyed  bt  a  Map  Rkpre- 
SBNTiNO  Them  as  Fronting  upon  a  Stream  of  water  or  designating^ 
such  stream  as  one  of  their  boundaries,  the  purchaser  becomes  the 
owner  of  the  fee  to  the  center  of  the  stream,  with  the  right  to  maintaia 
docks  or  wharves  out  to  the  line  of  navigability.  Of  this  right  he  can- 
not be  divested  without  compensation  first  being  made. 

Riparian  Proprietor — Dock  Privileges,  Revocation  of. — If  a  ripariaa 
proprietor  obtains  from  a  municipality  a  permit  to  construct  a  dock  oai 
to  a  designated  line  in  front  of  his  premises  in  consideration  of  a  con- 
veyance made  by  him,  and  enters  upon  the  construction  and  improve- 
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ment  in  relianoe  upon  auch  permit,  and  the  mnnicipality  undertakes  to 
revoke  it  while  retaining  his  conveyance,  and  to  prevent  him  from 
prosecuting  his  improvements,  an  injunction  may  issue  to  prevent  snoh 
revt)catioa  and  the  interference  by  the  municipality  with  such  improve- 
menta. 

Adolph  Kraus  and  Sigmund  Zeisler,  for  the  appellant. 
David  Fales,  for  the  appellee. 

**''  Shope,  J.  It  is  claimed  bv  appellant  that  the  space 
between  the  parallel  lines  designated  on  the  plat  of  Fuller- 
ton's  third  addition  to  Chicago  as  the  "  North  Branch  of  Chi- 
cago river,"  was,  by  the  plat,  dedicated  to  the  public  as  a 
highway  for  navigable  purposes;  that  appellee's  lots  termi- 
nated at  the  platted  line,  and  that  he  had,  therefore,  no  right, 
in  the  construction  of  his  dock,  to  extend  the  ^ame  over  and 
across  the  line  thus  designated;  that  by  the  platting  of  the 
land  hereinafter  described  into  lots,  blocks,  streets,  alleys, 
and  railroad  right  of  way,  and  the  acknowledgment  and 
recording  thereof,  there  was  a  valid  dedication  under  the 
statutes  (Rev.  Stats.,  c.  109,  "Plats"),  by  the  proprietor,  of 
the  space  between  the  parallel  lines  aforesaid,  purporting  to 
embrace  that  portion  of  the  North  Branch  of  the  Chicago 
river  so  as  to  vest  the  fee  thereto  in  the  municipality  for  pub- 
lic uses.  As  we  view  this  record. neither  of  said  contentions 
can  be  sustained.  The  city  admitted,  in  its  answer  to  the 
original  bill,  that  the  complainant  was  "  the  owner  of  the  bed 
***  of  the  river  to  the  center  line  thereof,  opposite  and  adja- 
cent to  said  lots  8  to  14,  inclusive,  ....  subject  to  the 
right  of  navigation,"  etc.  This  admission  of  the  answer  is 
borne  out  by  the  testimony  of  Fullerton,  the  original  proprie- 
tor, and  by  the  certificate  of  the  surveyor  to  the  plat  of  said 
addition,  introduced  in  evidence.  That  certificate  is  as 
follows: 

"I,  Samuel  S.  Greely,  do  hereby  certify  that  I  have  sur- 
veyed that  part  of  the  northeast  quarter  of  section  31,  town 
40  north,  range  14  east  of  the  tiiird  principal  meridian, 
lying  east  of  the  North  Branch  of  the  Chicago  river,  and  that 
I  have  subdivided  the  same  into  lots,  blocks,  streets,  alleys 
and  railroad  right  of  way,  all  of  which  is  correctly  repre- 
sented upon  the  plat  hereon  drawn. 

"  Chicago,  February  3,  a.  d.  1882. 

"Samuel  S.  Greely,  Surveyor." 

It  will  be  at  once  observed  that  the  survey,  Bubdivision, 
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and  platting  were  only  of  that  part  of  the  quarter  section 
"lying  east  "of  the  river,  and  it  cannot  be  pretended,  the 
correctness  of  said  certificate  not  being  questioned,  that  the 
river  was  surveyed,  and  formed  a  part  of  said  subdivision  as 
ji  proposed  highway.  By  fair  inference,  at  least,  the  subdi- 
vision of  the  land  only  into  lots,  blocks,  streets,  alleys,  and 
railroad  right  of  way  carried  the  area  of  lots  platted  to  the 
river.  True,  there  is  a  line  upon  the  plat,  presumably  drawn 
(o  follow  the  general  trend  of  the  northeasterly  edge  of  the 
river,  paralled  with  a  like  line  on  the  opposite  southwesterly 
side  of  the  stream,  and  the  cross  bill  of  the  city  alleges  that 
the  North  Branch  of  the  Chicago  river  is  wholly  within  the 
territorial  limits  of  said  city,  and  subject  to  its  jurisdiction, 
and  that  it  is  entitled  to  receive  and  accept  dedications  of 
property  for  highway  purposes;  yet,  in  tlie  absence  of  evi- 
dence showing  that  the  river  formed  a  part  of  said  subdivi- 
sion, and  was  accordingly  platted  as  a  proposed  highway  for 
the  public,  no  authority  need  be  ®*®  cited  to  show  that  the 
court  cannot  presume,  as  against  adjacent  lotowners,  that 
there  was  a  dedication  of  the  river  to  tlie  public  use  by  the 
mere  fact  of  its  exclusion  from  sucli  survey  and  subdivision, 
and  that  it  is  designated  on  the  said  plat  of  the  proprietor, 
between  the  parallel  lines,  as  Ll)e  "North  Branch  of  Chicago 
river."  The  proprietor  dedicated  nothing  to  the  general 
public  save  streets  and  alleys,  and  left  the  river  without  any 
dedication  thereof,  except  as  might  be  presumed  or  inferred 
from  his  subdivision  of  the  land  adjacent,  and  the  exclusion 
of  the  river  from  such  subdivision  by  the  parallel  lines  above 
mentioned.  It  would  therefore  seem  clear  that,  the  river  not 
iiaving  been  disposed  of  in  the  making  of  the  subdivision,  no 
intention  on  the  part  of  the  proprietor  to  confine  adjacent 
subsequent  lotowners  to  the  said  parallel  lines  is  indicated 
by  the  said  plat,  and  it  is  fair  to  presume  that  if  the  proprie- 
tor intended  dedicating  the  river,  as  land,  to  the  public,  he 
would  have  done  so  in  the  mode  prescribed  by  the  statute, 
and  as  a  part  of  his  scheme  of  subdivision. 

Conceding,  however,  that  the  purpose  of  the  proprietor  in 
omitting  the  river  from  the  subdivision  was  to  leave  it  out 
for  user  by  the  public,  and  that  the  parallel  lines  were  simply 
drawn  as  boundaries  with  reference  to  such  user,  it  is  not  to 
be  presumed  that  a  dedication  of  tlie  land  witliin  said  lines 
was  intended.  The  purpose,  undoubtedly,  as  shown  by  the 
testimony  of  Fullerton  himself  and  witness  Carlson,  of  the 
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Greely-Carlson  Company,  that  made  the  said  subdivision, 
was  to  provide  for  a  highway  by  water,  and  that  the  parallel 
lines  were  intended  to  indicate,  at  most,  the  river  as  it  would 
be  when  improved.  Fullerton,  upon  this  point,  testified  tliat 
the  purpose  of  the  plat  showing  the  river  was  to  show  the 
river  as  it  would  be  when  improved.  Carlson,  that  the  space 
between  the  parallel  lines  "  was  the  part  to  be  occupied  by 
the  river  when  improved."  The  river,  at  the  time  of  said 
subdivision,  being,  as  shown  by  the  *'•  evidence,  navigable 
part  way  up  at  that  place,  the  proprietor,  naturally  suppos- 
ing that  the  river  would  be  improved  for  navigation,  left  the 
same  out  of  the  subdivision,  but  did  not  give  the  land  covered 
by  water  or  embraced  within  the  parallel  lines  to  the  public 
as  a  highway.  The  fee  was  left  in  the  adjacent  owners  to 
the  center  of  the  stream,  and  by  said  parallel  lines  the  said 
proprietor  indicated  the  easement  of  the  public,  as  nearly  as 
practicable,  in  the  stream  when  improved  for  that  purpose. 
It  is  therefore  apparent,  the  answer  of  the  city  conceding  the 
fee  to  the  center  of  the  river  to  be  in  appellee,  that  until  the 
public,  by  due  process  of  law,  divested  him  of  his  riparian 
rights  therein,  or  by  improvement  or  otherwise,  in  compliance 
with  law,  made  the  river  coincide  with  the  said  platted  par- 
allel lines,  appellee,  under  proper  regulations  of  the  city, 
would  have  the  right  to  build  a  dock,  so  as  to  have  the  bene- 
fit of  the  navigable  part  of  the  stream. 

It  is  clear  that  the  admission  in  the  answer  was  in  accord- 
ance with  the  facts,  and  the  legal  effect,  no  attempt  having 
been  made  to  include  the  river  in  the  subdivision,  and  thereby 
dedicate  it  to  public  use,  is,  that  appellee's  lots  were  bounded 
by  the  river,  and  not  by  the  arbitrary  line.  An  extended  dis- 
cussion of  the  testimony  will  be  unnecessary,  and  it  will  suf- 
fice to  say,  that  in  our  opinion  the  record  fails  to  show  a 
dedication  of  the  river  as  a  highway,  within  the  meaning  of 
section  1,  chapter  109,  of  the  Revised  Statutes,  even  if  it  be 
conceded,  as  contended,  that  said  section  may  be  construed 
to  apply  to  streams  dedicated  to  public  use  in  the  same  sense 
as  "  land  "  dedicated  to  such  use. 

But  it  is  contended  that  by  the  description  of  said  lots  in 
the  deed  from  Fullerton  to  appellee  the  boundary  thereof 
was  limited  to  the  platted  line,  by  the  language  referring  to 
said  lots  as  "lying  east  of  the  North  Branch  of  the  Chicago 
river,  according  to  map  recorded  in  the  recorder's  office  of 
Cook  county,"  etc.    This  cannot  be  *'*  regarded  as  material,. 
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for  the  reason,  as  we  have  seen,  that  the  river  was  no  part  of 
the  subdivision,  and  that  the  parallel  lines  were  placed  on 
said  map  for  the  sole  purpose  of  indicating  where  the  river 
would  be  when  improved.  The  grantor  in  the  deed,  the  con- 
sideration of  which  was  eighty-five  thousand  dollars,  evi- 
dently did  not  intend  said  platted  line  to  be  the  southwest 
boundary  of  said  lots,  else  it  is  prob:ible  he  would  have  said 
so  in  his  deed.  Nor  can  it  be  supposed  that  by  such  language 
his  intention  was  to  render  the  property,  especially  valuable 
for  dock  purposes,  of  undoubtedly  much  less  value  for  such 
purposes.  The  consideration  expressed  in  the  deed  does  not 
so  indicate,  and  appellee  did  not  so  understand  it.  In  answer 
to  the  question,  **  What  do  you  understand  this  line,  that  lies 
inside  of,  or  rather  easterly  of,  the  permit  dock  line,  to  be"? 
appellee  testified:  "I  should  suppose  that  to  be  the  west  line 
of  the  property  that  had  been  sold  up  to  the  river.  That  was 
what  was  the  shore  line,  subject  to  the  rights  to  the  center  of 
the  stream."  It  therefore  seems  clear  that  while  the  platted 
line  might  have  been  regarded,  in  a  sense,  as  the  lot  line,  it 
was  not  so  by  reason  of  any  express  dedication  of  the  land 
and  water  beyond  it,  but  as  only  indicating  the  line  of  the 
river  if  improved,  and  that  the  grantee,  until  such  time, 
owned  to  the  center  of  the  stream. 

The  question  therefore  remaining  for  determination  is,, 
whether  appellee  had  the  legal  right  to  construct  a  dock  at 
the  place  he  designed  and  undertook  to  build  it.  Since  1888- 
the  city,  nearly  every  year,  as  appears  from  the  evidence,  has 
done  more  or  less  dredging,  and  improved  the  navigability  of 
the  river,  and  the  stream  having  been  thus  rendered  more 
suitable  for  traffic  and  commerce  by  navigation,  the  land  of 
appellee  became  correspondingly  more  valuable  for  dock  pur- 
poses. A  considerable  portion  of  appellee's  lots  at  places 
projected  into  the  river,  and  the  water  was  quite  shoal,  so 
that  in  order  to  build  his  dock  within  access  of  the  navigable 
•"  channel,  which  lay  some  distance  away  and  along  the  op- 
posite shore,  appellee  was  compelled  to  do  a  large  amount  of 
excavating  and  dredging.  It  appears,  also,  that  there  was  no 
attempt  by  appellee  to  build  his  proposed  dock,  to  any  appre- 
ciable extent,  beyond  the  water  line.  True,  for  a  very  short 
distance  on  lot  8,  owing  to  the  irregularity  of  the  water  line,  the 
contemplated  dock  would  extend  out  upon  the  shoal  water; 
but  at  the  north  and  south  ends  of  lot  8,  and  midway  the 
dock  line  in  front  of  lot  9,  the  bank  extended  a  consider- 
Aji.  St.  Rkp.,  Vol.  XLIII.— 19 
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able  distance  west  of  said  dock  line  into  the  river,  and  would 
have  to  be  removed  to  admit  of  approach  to  the  dock.  At 
lots  10,  11,  and  part  of  12  the  water  line  was  back  of  the 
dock  or  platted  line,  practically  one-fourth  tlie  length  of  the 
lots.  It  was  contemplated  that  the  dock  would  be  rendered 
accessible  only  by  dredging  and  widening  the  river,  and,  in 
•order  to  secure  access  to  and  benefit  of  the  navigable  part  of 
the  stream,  permission  to  build  tlie  dock  on  the  "  permit  dock 
line,"  and  extend  the  north  end  out  toward  tlie  river  some 
twenty-seven  and  one-half  feet,  was  sought  for  by  the  one  party 
•and  granted  by  the  other. 

In  Chicago  v.  McGinn,  51  111.  266,  2  Am.  Rep.  295,  it  was 
•expressly  held  that  the  water  and  bed  of  the  Chicago  river 
are  the  common  property  of  the  riparian  owners,  subject  only 
to  an  easement  of  the  public  for  the  purpose  of  navigation. 
The  question,  however,  as  to  whether  the  North  Branch  of 
the  Chicago  river  is  navigable  does  not  arise  in  this  case,  as 
it  is  admitted  on  both  sides  to  be  so,  and,  it  appears,  was  so 
regarded  by  abutting  owners  and  the  public  authorities. 
While  it  does  not  appear  that  the  space  indicated  on  the 
Fullerton  plat  as  the  North  Branch  of  Chicago  river,  pre- 
flumably  to  the  width  of  one  hundred  and  eighty  feet,  was 
dedicated  to  the  public  as  land,  it  was,  we  think,  clearly  the 
intention  of  tiie  proprietor,  in  platting  the  lands  on  each  side 
into  lots,  blocks,  etc.,  to  leave  the  watercourse  for  the  use  of 
the  public  for  purposes  ®*'  of  navigation,  and  it  is  also  clear 
that  the  city,  on  behalf  of  the  public,  accepted  the  same  and 
assumed  jurisdiction  and  control  over  it.  Thus,  at  the  time 
of  the  purchase  of  said  lots  by  appellee,  the  river  had  been 
improved  so  as  to  be  navigable  for  craft  to  within  from  three 
to  five  hundred  feet  of  his  property,  and  sul)sequently,  and 
before  the  attempted  erection  of  said  dock,  the  channel  had 
been  dredged  and  deepened  to  a  point  north  of  his  property. 
The  city  had  passed  ordinances  regulating  the  building  of 
wharves,  docks,  etc.,  and  providiiigthat  certain  of  itsoUicers 
might  grant  permits  to  riparian  owners  to  construct  the  same, 
and  had  otherwise  assumed  supervisory  control  and  jurisdic- 
tion of  the  watercourse  and  approaches  to  it. 

There  being  nothing  in  this  record,  as  we  view  it,  on  the 
part  of  Fullerton  in  making  said  subdivision  and  plat  and 
leaving  the  river  as  a  waterway  for  the  public,  nor  in  his  said 
deed  to  appellee,  manifesting  an  intention  to  preclude  the 
€ee  to  the  center  of  the  stream,  or  the  riparian  rights  of  adja- 
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cent  owners,  it  may  be  said,  as  in  Canal  Trustees  v.  Haven^ 
11  111.  554:  *'  By  the  common  law  a  grant  of  land  bordering 
on  a  highway  or  river  carried  the  exclusive  right  and  title  in 
the  highway  or  river  to  the  center  thereof,  subject  to  the  right 
of  passage  in  the  public,  unless  the  terms  of  the  grant  clearly 
indicated  an  intention  on  the  part  of  the  grantor  to  confine 
the  grantee  to  the  edge  or  margin."  There  was,  in  the  case 
at  bar,  no  limitation  upon  appellee's  dominion  or  ownership 
in  the  premises  upon  which  the  dock  was  to  be  built,  save 
ordinances  and  regulations  of  the  city  imposed  for  the  pro- 
tection of  the  public  rights,  as  no  contrary  intention  is  shown 
by  said  subdivision  and  plat  or  by  the  deed  to  appellee.  He 
had  the  exclusive  right  and  title  to  the  center  of  the  river, 
and  the  only  restriction  upon  him  as  to  the  distance  out  he 
should  build  his  dock  was  the  point  of  navigability,  and  that 
the  dock  be  so  confined  to  the  shore  as  not  to  interfere  with 
the  rights  of  others  or  become  a  *'*  public  nuisance,  and 
constructed  subject  to  such  general  rules  and  regulations  as 
may  have  been  lawfully  imposed  to  preserve  and  protect  the 
public  rights:  Dillon  on  Municipal  CorporationSj  2d  ed.,  sec. 
70;  Dulton  v.  Strong,  1  Black,  25;  Railroad  Co.  v.  Schurmeier^ 
7  Wall.  272;  Yates  v.  Milwaukee,  10  Wall.  497;  Chicago  v. 
Lajlin,  49  111.  172;  Ensminger  v.  People,  47  111.  384;  95  Am. 
Dec.  495. 

Dillon  on  Municipal  Corporations,  section  70,  says:  "  By 
the  common  law  the  riparian  owner  has  the  right  to  establish 
a  wharf  on  his  own  soil,  this  being  a  lawful  use  of  the  land. 
The  right  is  judicially  recognized  in  this  country,  and  ripa- 
rian proprietors  on  ocean,  lake,  or  navigable  river  have,  in 
virtue  of  their  proprietorship,  and  without  special  legislative 
authority,  the  right  to  erect  wharves,  quays,  piers,  and  land- 
ing places  on  the  shore,  if  these  conform  to  the  regulations 
of  the  state  for  the  protection  of  the  public,  and  do  not  become 
a  nuisance  by  obstructing  the  paramount  rights  of  naviga- 
tion  The  right  terminates  at  the  point  of  navigability, 

unless  special  authority  be  conferred,  for  at  this  point  the 
necessity  for  such  erections  ordinarily  ceases."  And  practi- 
cally the  same  language  was  used  in  Button  v.  Strong,  1 
Black,  25. 

In  Yates  v.  Milwaukee,  10  Wail.  497,  it  was  insisted  that 
the  premises  there  in  question  were  dedicated  to  the  public  by 
the  fee-owners  as  a  highway  by  water,  and  that  the  defendant 
city  had  the  right  to  remove  the  wharf  maintained  by  the 
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plaintiff  upon  his  adjacent  lot,  and  the  court  there  held: 
*'  Wliether  the  title  of  the  owner  of  such  lot  extends  heyond 
the  dry  land  or  not  he  is  certainly  entitled  to  the  rights  of 
the  riparian  proprietor  whose  land  is  bounded  by  a  navigable 
stream.  Among  these  rights  are  access  to  the  navigable  part 
of  the  river  from  the  front  of  his  lot,  the  right  to  make  a  land- 
ing, wharf,  or  pier  for  his  own  use  or  for  the  use  of  the  public, 
subject  to  such  general  rules  and  regulations  as  the  legislature 
may  see  proper  to  impose  for  the  protection  of  the  rights  of 
the  public,  whatever  those  may  be."  The  same  ®'*  princi- 
ple was  followed  in  Chicago  v.  Lajlin,  49  111.  172,  where  it  was 
held  that,  subject  to  the  easement  of  the  public  over  and 
upon  the  navigable  portion  of  the  stream,  the  adjacent  pro- 
prietor was  the  owner  usque  adfilum  aquae,  and  that  he  would 
have  the  right  to  use  and  enjoy  the  same  as  his  own  in  any 
lawful  manner,  provided  he  did  not  thereby  impair  or  obstruct 
the  easement  of  the  public. 

Further  examination  and  citation  of  authorities  will  be 
unnecessary.  It  is  clear,  the  boundary  of  appellee's  lots 
not  being  restricted,  by  the  terms  of  his  deed  or  by  dedica- 
tion of  any  part  of  his  lots  within  said  parallel  line,  to  such 
line,  that  he  was  owner  in  fee  to  the  center  of  the  stream, 
and  as  a  riparian  proprietor  had  the  right,  subject  to  proper 
municipal  regulations,  to  build  the  proposed  dock  so  as  to 
have  the  benefit  of  the  navigable  channel  of  the  stream. 

No  question  as  to  the  right  of  the  city  to  establish  a  dock 
line  at  the  place  here  contended  for,  and  widen  the  channel 
of  the  river  so  as  to  take  the  intervening  land,  under  the 
general  powers  granted  in  the  Cities  and  Villages  Act  to 
deepen,  widen,  dock,  alter,  or  change  the  channel  of  water- 
courses, and  to  erect,  regulate,  and  control  wharves,  docks, 
etc.,  without  making  just  compensation  to  appellee,  is  pre- 
sented upon  this  record.  No  attempt  was  made  on  the  part 
of  the  city  to  establish  a  dock  line  at  the  place  in  question, 
by  ordinance  or  otherwise.  But  it  may  be  said  that  riparian 
rights  are  property,  protected  by  law,  and  in  many  instances, 
as  in  this,  valuable.  In  respect  to  such  rights,  as  in  all  cases 
where  private  property  is  sought  to  be  taken  for  public  use, 
the  owner  cannot  be  divested  thereof  without  just  compensa* 
tion  being  first  made:  Chicago  v.  Lajlin,  49  111.  172;  Yates  v. 
Milwaukee,  10  Wall.  497;  and  Ensminger  v.  People,  47  111, 
384;  95  Am.  Dec.  495. 

The  city,  under  the  power  conferred  by  the  general  law^ 
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by  ordinance  placed  all  work  for  the  widening,  deepening,  or 
dredging  of  the  Chicago  river  and  its  branches  under  the 
eupervision  and  control  of  the  commissioner  of  •'•  public 
works:  Consolidated  Ordinance,  sec.  558.  By  other  sections 
of  the  ordinance  the  Chicago  river  and  its  branches,  to  their 
respective  sources,  are  declared  to  be  portions  of  the  harbor 
of  the  city  of  Chicago.  Provision  is  made  for  the  appoint- 
ment of  a  harbor  master,  and  all  persons  engaged  in  repair- 
ing, renewing,  altering,  or  constructing  any  dock  within  the 
city  of  Chicago  are  required  to  produce  to  the  harbor  master 
a  permit  therefor  from  the  department  of  public  works  of  the 
city,  specifying  the  character  and  location  of  the  work,  and 
in  default  thereof  the  harbor  master  is  required  to  stop  the 
same  and  cause  the  arrest  of  the  parties  engaged  therein,  etc. 
In  compliance  with  the  requirements,  appellee  produced  to 
the  department  of  public  works  of  the  city  his  plans  and 
specifications,  showing  the  character  and  location  of  the  pro- 
posed dock,  and  thereupon  the  commissioner  of  public  works 
gave  appellee  permission  to  build  the  same  upon  a  line  indi- 
cated on  appellee's  map  as  the  "permit  dock  line,"  and  to  be 
completed  in  the  time  and  manner  satisfactory  to  said  com- 
missioner, tlie  permit,  however,  not  to  take  effect  until  it  bore 
the  certificate  of  the  assistant  engineer  that  the  lines  of  the 
work  had  been  given.  Said  permit  was  subsequently  in- 
dorsed, certifying  that  the  lines  of  the  work  had  been  given 
December  23,  1891.  The  evidence  shows  that  by  the  lines 
thus  given  the  dock  would  extend  out  at  the  west  corner  of 
lot  8  twenty-seven  and  fifty-five  one  hundredths  feet  west  of 
tlie  line  on  the  said  plat,  and  run  thence  back  southeasterly 
to  the  end  of  the  dock  in  front  of  lot  12  on  said  "permit  dock 
line."  In  consideration  of  said  permit  appellee,  at  the  re- 
quest of  the  city  authorities,  executed  to  the  city  a  quitclaim 
deed  in  due  form,  conveying,  for  the  purposes  of  navigation, 
his  title  and  interests  in  lots  13  and  14,  opposite  the  line  of 
the  dock  in  front  of  those  lots.  After  the  work  had  progressed 
to  a  considerable  extent,  and  appellee  had  gone  to  large  ex- 
pense in  respect  thereof,  no  complaint  having  been  made  or 
pretense  that  the  work  was  not  being  done  to  the  satisfaction 
•*''  of  the  commissioner  of  public  works  or  in  violation  of  the 
permit,  the  assistant  engineer,  claiming  to  act  by  authority 
interrupted  the  work  and  undertook  to  revoke  the  permit. 
No  reason  is  shown  for  this  conduct,  and  the  sole  ground 
upon  which  the  city  predicates  its  right  to  revoke  said  per- 
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mit  is,  that  appellee  was  building  his  dock  over  and  beyond 
the  platted  line,  that  the  land  west  of  such  line  was  dedi- 
cated to  the  public,  etc. 

What  has  already  been  said  disposes  of  this  contention. 
Appellee  was  constructing  his  dock  on  the  "permit  dock  line,'* 
or  the  line  given  him  by  the  assistant  engineer  as  the  front 
line  of  his  dock.  When  appellee's  permit  was  taken  away 
he  demanded  a  return  of  his  deed,  but  this  the  city  refused 
to  surrender  to  him.  What,  if  an}'  thing,  passed  by  the  deed 
to  the  city,  and  the  purpose  and  legal  eflfect  of  it,  are  not 
matters  for  determination  here.  As  it  appears  from  the  evi- 
dence that  the  making  of  the  deed  and  granting  the  permit 
were  contemporaneous,  and  parts  of  the  same  transaction, 
each  was  a  sufficient  consideration  for  the  other,  and  pre- 
sumably, at  least,  secured  rights  mutually  advantageous.  It 
is  not  shown  or  pretended  that  the  construction  of  the  pro- 
posed dock,  as  appellee  attempted  to  build  it,  would  in  any 
way  interfere  with  or  obstruct  the  free  use  of  the  river  for 
purposes  of  navigation,  or  that  the  public  interests  required 
the  premises  upon  which  it  was  being  built  to  remain  unoc- 
cupied. On  the  contrary,  the  evidence  all  tends  to  show  that 
the  excavating  and  dredging  by  appellee,  in  the  building  of 
his  dock,  would  tend  to  widen  the  stream  and  render  it  more 
navigable.  No  question  is  raised  by  the  city  as  to  the  author- 
ity of  the  officers  granting  the  permit  to  grant  the  same,  or 
of  their  lawful  powers  in  this  respect.  Nor  does  it  appear 
that  the  commissioner  of  public  works — the  officer  desig- 
nated by  the  ordinance  to  grant  such  a  permit,  and  to  whom 
alone  the  power  of  revocation  is  reserved  in  the  permit — has 
ever  expressly  revoked  the  same. 

638  By  granting  the  permit  to  appellee  in  consideration  of 
his  deed,  and  the  designation  by  the  officer  of  the  city  of 
lines  for  the  work,  appellee  was  induced  to  act  greatly  to  his 
prejudice,  if  appellant  and  its  officers  be  allowed  to  revoke 
the  permit.  On  the  clearest  principles  of  equity  we  think 
the  city  ought  not  to  be  permitted  so  to  do. 

It  will  be  unnecessary  to  examine  here  other  questions 
raised.  On  the  whole,  and  after  a  careful  consideration  and 
study  of  this  record,  we  are  of  opinion  that  the  court  below, 
in  awarding  a  perpetual  injunction  restraining  the  city  and 
its  officers,  etc.,  from  interfering  with  appellee  in  the  building 
of  his  dock  and  from  revoking  said  permit,  decided  correctly, 
and  its  decree  will  be  affirmed. 
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Dkdtcatiox  to  Publio  Usb  bt  Means  ov  Plats  ob  Maps:  See  the 
notes  to  People  v.  ReeU,  16  Am.  St.  Rep.  31;  Weisbrod  v.  Chicago  etc.  Rf. 
Co.,  86  Am.  Dec  750;  Sttite  v.  Trask,  27  Am.  Dec.  567,  and  Mrthodist  etc 
Church  T.  Mayor,  97  Am.  Dec.  706;  also  Ltwu  v.  Portland,  25  Or.  133;  42 
Am.  St.  Rep.  772,  and  note. 

Waters  as  BouNDARiEfl. — This  qne<<tion  i«  thoroughly  discussed  in  th« 
monographic  note  to  Allen  v.  Weber,  27  Am.  St.  Rep.  56. 

Wharves.  —  Rioht  or  Ripariak  Owners  to  Build  to  Navtgablb 
Water:  S^e  t»ie  note  to  Prior  v.  Stoartz,  36  Am.  St.  Rep.  336,  337,  and 
the  extended  note  to  Afiller  ▼.  MewieiJiall,  19  Am.  St.  Rep.  231  j  also  Lewi* 
r.  Portland,  25  Or.  133;  42  Am.  St.  Rep.  772,  and  not«. 
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GOODBAR    V.    LiDIKBY. 
[136  Indiana,  L) 

Wills— EvirENCE  of  Mental  Incapacity.— In  an  action  to  annul  a  will 
on  the  ground  of  mental  incapacity  in  the  testator  evidence  that  he 
devised  land  to  which  he  had  no  title  is  admissible  to  show  the  con- 
dition of  hia  mind  as  to  soundness  or  unsoundness  at  the  time  he 
executed  the  will,  but  not  for  the  purpose  of  establishing  title  to  such 
property. 

Wills — Ufdite  Infldence. — If  by  physical  or  mental  Buperiority  one  ob- 
tains an  advantage  in  a  transaction  over  another  who  is  enfeebled  in 
mind  and  body,  or  by  disease  or  old  age,  the  person  obtaining  such 
advantage  is  required  to  show  that  the  transaction  was  a  fair  one;  but 
this  rule  can  apply  only  to  one  who  was  present  and  actively  concerned 
in  bringing  about  the  result  complained  of,  and  does  not  in  any  degree 
apply  to  a  will  not  made  with  the  active  participation  of  the  devisee. 

Wills— Undue  Influence. — Pkesumptions  in  favor  of  the  validity  of 
a  will,  attacked  for  undue  influence,  are  increased,  rather  than  dimin- 
ished, from  the  circumstance  that  a  bequest  was  made  to  one  with 
whom  the  testator  maintained  intimate  and  confidential  relations  dur- 
ing life. 

Wills — Capacitt — Instructions. — In  an  action  involving  the  validity  of  a 
will  an  instruction  drawing  attention  to  the  condition  of  the  mind  of 
the  testator,  and  requesting  the  jury  to  consider  numerous  matters  re- 
lating thereto,  including  declarations  made  by  the  testator  for  some 
time  previous  to  the  making  of  the  will,  showing  that  he  had  long 
designed  to  make  it  as  it  stands,  is  correct  as  aifecting  the  question  of 
capacity  to  make  a  valid  will. 

■'Ikstructions  to  jurors  that  if  they  find  certain  evidence  established, 
certain  conclusions  may  be  drawn  therefrom,  without  any  suggestion 
that  the  facts  referred  to  have  been  proved,  are  not  open  to  the  objec- 
tion that  they  unduly  emphasize  the  evidence. 

Wills— Undue  Influence. — Declarations  of  Testator,  not  made  in  con- 
nection with  the  execution  of  his  will,  are  not  admissible  for  the  pur- 
pose of  showing  that  the  will  was  procured  by  undue  influence;   but 
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declarations  made  before  the  execution  of  the  will,  when  it  is  executed 
in  conformity  therewith,  are  admissilile  to  show  his  intentions  as  to 
the  disposition  of  his  property,  and  to  rebut  evidence  of  undue  influ- 
ence in  the  execution  of  the  will. 
Wilis — Unduk  Infldencb. — Undue  influence  in  the  execution  of  a  will 
ia  not  proved  by  disclosing  relations  of  friendship  and  affection  be- 
tween the  parties,  and  by  showing  kindly  oflBces  and  proper  conduct 
on  the  part  of  the  devisee  toward  tiie  testator.  To  prove  undue  influ- 
ence conduct  must  be  sliown  on  tiie  part  of  the  devisee  by  which  free- 
dom of  action  of  the  testator  was  so  controlled  that  the  will  offered 
M  bis  cannot  be  considered  as  his  voluntary  act  or  deed. 

T.  E.  and  E.  E.  Ballard,  for  the  appellants. 

P.  8.  and  S.  0.  Kennedy,  B.  Crane^  and  A.  B.  Anderson, 
for  the  appellees. 

*  Howard,  C.  J.  This  was  an  action  brought  by  appel- 
lants to  set  aside  the  will  of  John  N.  Goodbar,  alleging  un- 
soundness of  mind,  undue  execution,  fraud,  and  duress. 
There  was  an  answer  in  general  denial,  trial  by  a  jury,  and 
judgment  for  appellees,  sustaining  the  will.  The  overruling 
of  appellants'  motion  for  a  new  trial  is  assigned  as  error. 

Under  the  assignment  of  error,  counsel  for  appellants 
complain  of  the  action  of  the  court  in  refusing  to  give  cer- 
tain instructions  to  the  jury,  as  requested  by  appellants,  and 
also  in  giving  certain  other  instructions  over  the  objections 
of  appellants. 

•  By  one  item  of  his  will  the  testator  had  devised  to  his 
sister,  Catharine  Hostetter,  certain  real  estate.  Evidence 
was  introduced  on  the  trial,  by  ap{)ellant8,  to  show  that  at 
the  time  of  making  his  will  the  testator  had  no  title  to  the 
real  estate  so  devised.  Against  this  evidence  appellees 
introduced  the  record  of  the  proceedings  and  judgment  in  a 
foreclosure  suit  against  the  owner  of  said  land,  and  the  as- 
signment of  said  judgment  to  the  testator.  In  rebuttal  the 
appellants  read  in  evidence  a  reassignment  of  the  judgment 
made  afterward  by  the  testator  to  tlie  said  Catharine  Hos- 
tetter. 

As  applicable  to  the  evidence  thus  introduced  the  appel- 
lants asked  the  court  to  give  to  the  jury  the  following  in- 
structions: 

"5.  Tlie  judgment  of  foreclosure  which  has  been  read  in 
evidence  cannot  be  considered  by  you  for  the  purpose  of 
establisliing  title  in  the  testator  to  the  land  described  in  such 
judgment. 
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"6.  A  devise  of  land  does  not  give  to  tlie  devisee  any  in- 
terest in  a  judgment  of  foreclosure  rendered  against  the  per- 
son owning  such  land. 

"  7.  If  you  are  satisfied,  from  the  evidence,  that  the  testa- 
tor, John  N.  Goodbar,  signed  and  executed  the  written  instru- 
ment read  in  evidence,  bearing  date  of  April  20,  1891,  then 
I  instruct  you  that  such  instrument  has  the  effect  to  transfer 
to  Catharine  Hostetter  all  the  right,  title,  and  interest,  which 
John  N.  Goodbar  had  to  the  judgment  of  foreclosure  described 
in  such  instrument." 

We  think  the  court  properly  refused  to  give  these  ins-truc- 
tions.  In  so  far  as  the  instructions  are  correct  abstract 
statements  of  law  they  are  not  applicable  to  the  issues  be- 
fore the  court. 

Tlie  case  of  Zenor  v.  Johnson,  107  Ind.  69,  relied  upon  by 
counsel,  was  one  involving  the  ownership  of  property,  and  it 
was  correctly  held  in  that  Case  that  the  court  *  should  have 
construed  the  written  contracts  upon  which  the  title  to  the 
property  depended.  Here,  however,  there  is  no  question  of 
trial  of  title;  the  issue  before  the  court  was  as  to  the  capacity 
of  the  testcitor  to  make  a  valid  will.  The  evidence  offered 
as  to  the  title  to  the  Hostetter  land  was  competent  only  in  so 
far  as  it  went  to  show  the  soundness  or  unsoundness  of  the 
mind  of  the  testator;  and  the  court,  in  the  instructions  given 
the  jury  on  this  evidence,  properly  charged  them  that  it  was 
to  be  considered  so  far  as  it  illustrated  tlie  condition  of  mind 
of  John  N.  Goodbar  as  to  soundness  or  unsoundness  at  the 
time  he  executed  the  will  in  suit,  and  not  otherwise. 

On  the  issue  of  undue  influence  appellants  asked  the 
court  to  give  the  following  instruction:  "  Where  the  devisee 
in  a  will  sustains  a  confidential  relation  to  the  testator  at  the 
time  of  the  alleged  execution  of  the  will,  and  where  the  tes- 
tator is  being  cared  for  by,  and  is  under  the  protection  of, 
such  devisee,  and  there  is  in  the  will  a  devise  of  a  large 
amount  of  property  to  the  devisee  sustaining  such  confiden- 
tial relation,  and  if  it  be  shown  that,  at  the  time  of  the  al- 
leged execution  of  the  will,  the  testator's  mind  was  enfeebled 
by  age  and  disease,  even  though  not  to  the  extent  of  producing 
mental  unsoundness,  then  it  will  devolve  upon  the  devisee  to 
show  affirmatively  that  the  will  was  a  free  and  voluntary  act 
of  the  testator,  and  without  any  improper  influence  on  the 
part  of  the  devisee." 

We  think  that  the  rule  asked  for  in  this  instruction  is  one 
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rather  applicable  to  contracts  or  gifts  inter  vivos  than  to  tes- 
tamentary devises.  But  even  as  to  contracts,  tiie  instruction 
seems  too  broad.  It  assumes  that  there  was  between  the 
testator  and  one  of  t!ie  devisees  a  fiduciary  relation,  as  of 
trustee  and  beneficiary,  principal  and  agent,  attorney  and 
client,  guardian  and  ward,  parent  *  and  child,  physician  and 
patient,  pastor  and  parishioner. 

It  would,  besides,  be  necessary,  in  order  to  establish  the 
fact  of  undue  influence  even  as  to  contracts,  that  the  one 
claimed  to  have  exerted  the  influence  should  be  shown  to 
have  had  some  advantage  of  superiority  or  knowledge  over 
the  otlier,  and  that  such  superior  influence  was  exerted  in 
tlie  transaction  complained  of.  In  this  case  the  transaction 
complained  of,  the  execution  of  the  will,  is  not  shown  to  have 
been  in  any  way  participated  in  by  the  devisee.  Certainly 
one  cannot  be  called  upon  to  prove  that  a  transaction  with 
which  lie  had  nothing  to  do  was  a  fair  one. 

It  is  undoubtedly  the  law  that  when,  by  physical  or  mental 
superiority,  one  obtains  an  advantage  in  a  transaction  over 
another  who  is  enfeebled  in  mind  and  body,  or  by  disease 
or  old  age,  the  person  obtaining  such  advantage  will  be  re- 
quired to  show  that  tlie  transaction  was  a  fair  one.  But  such 
a  rule  can  apply  only  to  one  who  was  present  and  actively 
concerned  in  bringing  about  the  result  complained  of. 

In  addition  the  rule  which  obtains  as  to  transactions  be- 
tween the  living  must  be  greatly  modified  when  it  comes  to 
testamentary  devises.  If  the  will  is  not  made  with  the 
active  participation  of  the  devisee,  then  the  rule  sought  to 
be  applied  in  the  instruction  cannot  obtain  in  any  degree. 
Surely,  one  ought  not  to  be  incapable  of  taking  a  devise 
simply  for  the  reason  that  he  had  been  a  friend  of  the  tes- 
tator, or  had  served  him  faithfully  when  living.  On  such  a 
theory  a  wife  or  a  child  might  be  suspected  of  having  exerted 
undue  influence  over  a  loving  and  grateful  husband  or  father, 
merely  because  he  should  be  found  to  have  remembered  them 
generously  in  his  will,  and  that  even  if  the  will  were  made 
with  his  •  lawyer  alone,  in  the  privacy  of  his  chamber,  as 
was  done  in  this  case. 

Indeed,  we  think  that  the  presumption  in  favor  of  the 
validity  of  a  will  should  be  increased  rather  than  diininislit^d 
from  the  circumstance  that  a  bequest  was  made  to  one  with 
whom  the  testator  had  maintained  intimate  and  confideiiti;il 
relations  during  life.     A  will,  in  fact,  is  usually  made   iu 
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order  to  give  property  to  tliose  whom  the  testator  desires  to 
favor.  If  it  were  the  desire  that  the  property  should  go  in 
due  proportions  to  those  equally  related  to  the  testator,  then 
no  will  would  be  necessary.  The  law  itself  would  make  such 
distribution  in  the  most  equitable  manner  possible.  This  is 
particularly  the  case  where,  as  in  this  case,  the  testator  had 
neither  wife  nor  children,  and  his  property,  if  not  devised, 
would  go  to  collateral  relations.  The  real  question  must  be 
as  to  the  mental  soundness  of  the  testator,  and  whether  his 
mind  was  in  fact  unduly  influenced  in  the  making  of  bis 
will;  whether  it  was  his  will  or  the  will  of  some  one  else. 

In  the  Estate  of  Brooks,  54  Cal.  471,  it  was  claimed,  as  it 
is  in  this  case,  that  the  devisee,  having  been  a  partner  of 
the  testator,  a  presumption  of  undue  influence  arose  from 
that  relation.  The  court  said:  "We  think  the  suspicion  of 
undue  influence  having  been  exerted  would  be  much  stronger 
in  a  case  where  a  testator  should  give  all  his  property  to  a 
stranger  than  in  one  where  he  gives  it  all  to  one  with  whom 
he  was  intimately  connected,  socially  and  in  business,  for  a 
great  many  years  immediately  preceding  his  death":  See, 
also,  Wheeler  v.  Whipple,  44  N.  J.  Eq.  141;  Tyson  v.  Tyson,  37 
Md.  567;  In  re  Will  of  Smith,  95  N.  Y.  516;  Bancroft  v.  Otis, 
91  Ala.  279;  24  Am.  St.  Rep.  904;  1  Redfield  on  Wills,  537, 
note;  Schouler  on  Wills,  sec.  246. 

Instruction  8,  as  given  by  the  court,  is  objected  to,  as  are 
also  instructions  9  and  13  for  the  general  ''  reason  that 
the  court  singles  out  and  emphasizes  certain  evidence.  It 
is  proper  to  give  instructions  applicable  to  the  issues,  if 
there  is  also  evidence  to  which  they  may  apply. 

Instruction  8  draws  attention  to  the  condition  of  mind  of 
the  testator,  and  asks  the  jury  to  consider  numerous  matters 
relating  thereto,  including  declarations  made  by  the  testator 
for  some  time  previous  to  the  making  of  his  will,  showing 
that  he  had  long  designed  to  make  the  will  as  it  stands.  We 
think  these  Instructions  were  correct  as  affecting  the  question 
of  capacity  to  make  a  valid  will:  Conway  v.  Vizzard,  122  Ind. 
266. 

We  do  not  think  the  court  unduly  emphasized  the  evidence 
to  which  this  and  the  succeeding  instructions  refer.  The 
jury  are  told  that  if  they  find  certain  evidence  established, 
certain  conclusions  may  be  drawn  therefrom;  but  we  do  not 
think  there  is  any  suggestion  that  the  facts  referred  to  have 
been  proved.     That  is  left  to  the  jury,  as  it  must  be. 
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Instruction  9  relates  to  evidence  given  relative  to  the  title 
to  the  Hosteller  land,  and  ne  have  already  referred  to  it. 
It  properly  informed  the  jury  that  whatever  they  found  the 
facts  to  be  relating  to  this  matter  should  be  considered  only 
60  far  as  it  showed  the  condition  of  the  testator's  mind  at  the 
date  of  his  will;  and  this  was  the  only  purpose  for  wiiich 
that  evidence  should  be  considered. 

That  part  of  instruction  13  complained  of  is  as  follows: 
"And  as  further  bearing  upon  the  question  of  undue  influence, 
if  you  find  that  months  before  the  execution  of  the  will,  when 
in  good  health,  and  of  unquestioned  soundness  of  mind,  the 
testator  declared,  in  the  absence  of  De  Pew  Hyten,  that  he 
intended  to  do  a  good  part  by  De  PeW  Hyten,  or  pay  him 
well  for  attentions  and  kindnesses  bestowed,  or  give  him  a 
home;  end  if  **  you  further  find  that  the  bequest  to  De  Pew 
Hyten  is  in  substantial  compliance  with  such  declaration, 
you  sliould  consider  this  fact  in  determining  whether  or  not 
De  Pew  Hyten  used  undue  influence  in  procuring  the  bequest 
made  to  him." 

It  is  well  settled  that  the  mere  declarations  of  a  testator, 
not  made  in  connection  with  the  execution  of  the  will,  are  not 
admissible  for  the  purpose  of  showing  that  the  will  was  pro- 
cured by  undue  influence.  Such  declarations  niust  be  treated 
as  hearsay:  Hayes  v.  West,  37  Ind.  21;  Todd  v.  Fenton,  66 
Ind.  25;  Vanvalkenberg  v.  Vanvalkenberg,  90  Ind.  433;  Con' 
way  v.  Viazard,  122  Ind.  266. 

But  it  is  quite  otherwise  when  a  will  is  to  be  defended 
against  an  assault  by  one  who  claims  that  it  was  executed 
through  undue  influence.  In  such  case  the  declarations  of 
the  testator,  made  before  the  execution  of  the  will,  are  ad- 
mitted by  way  of  rebuttal,  to  show  his  intentions  as  to  the 
disposition  of  his  property.  Where  the  will  is  made  in  con- 
formity with  the  repeated  declarations  of  the  testator  it  is 
more  likely  to  have  been  executed  without  undue  influence 
than  if  found  contrary  to  such  declarations:  Bundy  v.  Mc 
Knight,  48  Ind.  502;  Lamb  v.  Lamb,  105  Ind.  456;  I  Redfield 
on  Wills,  568;  Schouler  on  Wills,  sec.  243;  Roberts  v.  Trawick^ 
17  Ala.  55;  52  Am.  Dec.  164;  Gardner  v.  Frieze,  16  R.  I.  640. 

Instruction  12,  also  given  by  the  court,  is  objected  to  as 
tending  too  strongly  to  show  that  a  presumption  of  undue 
influence  does  not  necessarily  arise  from  social  or  family 
relations;  as  that  the  testator  lived  with  the  devisee,  was 
treated  kindly  by  him,  was  nursed  in  sickness,  and  his  wants 
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provided  for.  From  what  we  have  already  said  in  consider- 
ing the  instruction  upon  the  suhject  of  undue  influence, 
requested  by  appellants,  and  refused  by  the  court,  we  do  not 
think  this  instruction  incorrect.  It  states  to  the  jury,  sub- 
fitantially  that  undue  ®  influence  is  not  proved  by  di^i^closing 
relations  of  friendship  and  affection  between  the  parties,  and 
by  showing  kindly  oliices  and  proper  conduct  on  the  part  of 
the  devisee.  This  was  correct.  If  unkindly  relations  were 
fihown  toward  the  testator,  and  the  devisee,  notwithstanding 
his  harsh  treatment  of  the  testator,  should  be  found  to  have 
been  favored  in  the  will,  then  we  might  much  more  reason- 
ably suspect  undue  influence.  To  prove  undue  influence 
Bome  conduct  must  be  shown  on  the  part  of  the  devisee  by 
which  tiie  freedom  of  action  of  the  testator  was  so  controlled 
that  the  will  offered  as  his  cannot  be  considered  as  his  volun- 
tary act  or  deed. 

We  have  found  no  error  in  the  record,  and  ths  judgment  is 
afiirmed. 

McCabe,  J.,  took  no  part  in  the  decision  of  this  case. 


Wills — Usduk  Inkluence — Bukden  of  Pkoof. — Whea  a  confidential 
relation  is  sliown  to  exist  between  a  testator  and  the  recipient  of  hia 
bounty  his  influence  is  presumed  to  liave  induced  the  bequest,  and  the 
burden  of  proof  is  cast  ui)on  the  beneficiary  to  explain  the  transaction  and 
establish  tliat  it  la  reasonable:  Muddox  v.  Maddox,  114  Mo.  35;  35  Am.  St. 
Rep.  734,  and  note.  See,  also,  tlie  extended  note  to  In  re  Hesa  Will,  31 
Am,  St.  Rep.  670. 

Wills — Undue  Influencb — Evidknck. — Declarations  of  TEsrAioB: 
See  Haines  V.  JJayden,  95  Mich.  332;  35  Am.  St.  Rep.  566,  and  note,  and 
In  re  Hesn'  Will,  4S  Mi  no.  6U4;  31  Am.  St.  Kep.  665,  and  the  extended 
note  thereto  at  puge  6U0. 

Wills.  -Testamentary  Capacity,  and  the  various  qaestions  as  to  undne 
influence  invalidating  wills,  were  discussed  in  McMiuUr  v.  Scriven,  85  Wis. 
162;  39  Am.  St.  Rep.  8*28,  and  note,  and  the  extended  notes  to  la  re  Heu' 
Will,  31  Am.  St.  Rep.  670,  aud  Uidimond't  Appeal,  21  Auu  St.  Rep.  94. 
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King  v.  Carmichael. 

[130  Indiana,  20.] 

CoTKNATfCY — Adversk  POSSESSION. — A  coteiiaiit  who,  under  color  of  title, 
enters  into  possession  of  the  iauil  held  in  common,  claiming  the  whole 
to  himself,  thereby  acquires  an  adverse  possession,  and  sets  the  statute 
of  limitations  in  operation. 

Cotenancy — Convkyanck  by  One — Adverse  Po.ssession. — A  cotenant  who 
sells  and  conveys  the  whole  of  the  land  held  in  common  and  gives 
possession  thereby  creates  in  the  grantee  a  title  and  possession  adverse 
to  the  other  cotenant  or  coteaants,  and  if  such  grantee  continues  to 
hold  for  the  period  of  time  prescribed  by  the  statute  of  limitations  he 
thereby  acquires  a  guo^l  title  as  against  them. 

Statute  of  Limitations — Disability — Removal  of. — ^The  statute  of  limi- 
tations begins  to  run  as  to  persons  under  legal  disability,  when  the 
action  accrues,  but,  if  it  has  fully  run  before  the  disability  expires,  an 
action  may  be  brought  within  the  time  limited  by  statute  after  the  dis- 
ability is  removed.     The  phrase  "  legal  disability"  includes  infancy. 

Adverse  Possession — Notice — Statute  of  Limitations. — Undisturbed 
adverse  possession  of  laud  under  color  of  title  raises  a  presumption  of 
notice  thereof,  and  constitutes  a  complete  bar  to  an  attack  upon  the  title 
of  the  party  in  possession  after  the  period  prescribed  by  the  statute  of 
limitations  has  elapsed. 

O.  H.  Koons,  for  the  appellant. 

W.  W.  Orrj  J.  N.  Templer,  and  E.  R.  Templeft  for  the  ap- 
pellee. 

*•  Dailey,  J.  This  is  an  action  brought  by  the  appellee 
against  the  appellant,  in  the  Delaware  circuit  court,  to  quiet 
title  to  certain  real  estate  described  in  the  cotnplaint,  and  for 
an  injunction.  The  appellant  appeared  and  filed  an  answer, 
in  two  paragraphs,  and  a  cross-conipluint  against  the  appel- 
lee in  two  paragraphs.  The  appellee  filed  her  reply  to  the 
second  paragraph  of  the  appellant's  answer,  in  four  para- 
graphs, and  her  answer  to  tlie  cross-complaint  of  appellant 
in  four  paragraphs.  The  replies  are  addressed  to  the  second 
paragraph  of  the  appellant's  answer,  and  are  numbered  1,  2, 
3,  and  4.  The  paragraphs  of  answer  are  addressed  as  fol- 
lows, viz:  The  first,  third,  and  fourtli  to  both  paragraphs  of 
the  cross-complaint,  and  they  are  numbered  5,  7,  and  8;  the 
**  second  is  addressed  to  the  first  paragraph  of  the  cross- 
complaint,  and  is  numbered  paragraph  6. 

The  appellant  demurred  to  the  second,  third,  and  fourth 
paragrapliB  of  the  reply,  and  also  to  the  second,  third,  and 
fourth  paragraphs  of  answer  to  the  cross-complaint.  The  court 
overruled  all  these  demurrers.     The  appellant  replied  to  the 


304  King  v.  Carmichael.  [Indiana, 

Becond,  third,  and  fourth  paragraphs  of  answer  to  the  cross- 
coiiiphiint  by  the  general  issue.  There  was  a  trial  by  the 
court,  and  finding  and  judgment  for  the  appellee.  The  ap- 
pellant filed  and  submitted  his  motion  and  written  reasons 
for  a  new  trial,  which  at  the  next  term  was  refused,  and  the 
court  rendered  a  judgment  and  decree  for  the  appellee,  from 
which  the  appellant  prosecutes  this  appeal. 

Errors  are  assigned  upon  the  overruling  of  appellant's  de- 
murrer to  the  second,  third,  and  fourth  paragraphs  of  reply, 
also  upon  the  overruling  of  the  demurrer  to  the  second,  third, 
and  fourth  paragraphs  of  answer  to  the  cross-complaint,  and 
upon  the  overruling  of  appellant's  motion  for  a  nevv  trial. 

Appellant  has  not  brought  the  evidence  before  the  court, 
and  has  not  submitted  any  argument  in  support  of  his  as- 
signment of  error  upon  the  overruling  of  his  motion  for  a  new 
trial,  and  we  assume  that  the  alleged  error  is  waived:  Loiiis' 
ville  etc.  Ferry  Co.  v.  Nolan,  135  Ind.  60;  Elliott's  Appellate 
Procedure,  sec.  444,  note  3,  and  authorities  there  cited. 

We  will  consider  the  errors  assigned  upon  the  overruling 
of  the  appellant's  demurrers  to  the  second,  third,  and  fourth 
paragraphs  each  of  the  replication  and  answer  to  the  cross- 
complaint.  Tliese  are  so  similar  and  so  intimately  connected 
in  principle  and  theory,  tliat,  as  a  matter  of  convenience,  we 
will  view  them  together. 

The  second  reply  to  the  second  paragraph  of  the  answer 
alleges  in  substance  that  one  Lydia  J.  King,  wife  **  of  Lem- 
uel King,  died  intestate,  in  Delaware  county,  Indiana,  on 
March  23,  1865,  seised  in  fee  simple  of  the  real  estate  de- 
scribed in  the  second  paragraph  of  the  answer,  leaving  sur- 
viving her  said  Lemuel  King  and  a  son,  Francis  J.  King,  as 
her  only  heirs  at  law,  to  whom  said  premises  descended  in 
fee  simple;  that  afterward,  on  the  eighth  day  of  December, 
1865,  said  Lemuel,  believing  that  he  had  inherited  one  equal 
half  part  of  said  real  estate  from  his  said  deceased  wife,  sold 
and,  by  warranty  deed  of  that  date,  conveyed  one  equal  half 
thereof,  with  other  real  estate,  to  Thomas  Tate,  for  nine  hun- 
dred and  thirty-seven  dollars  and  fifty  cents,  the  then  full 
cash  value  thereof,  then  paid  to  and  received  by  him  from 
Thomas  Tate,  and  then  and  there,  under  and  pursuant  to 
said  deed,  tlie  said  Lemuel  King  put  the  said  Tate  into  full 
possession  of  the  real  estate  so  sold,  conveyed,  and  purchased, 
and  the  said  Tate  then  and  there,  on  said  eighth  day  of 
December,  1865,  took   and   ever  since,  by    himself  and    his 
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grantees,  has  held,  and  plain lifT,  as  a  remote  grantee  of  said 
Tate,  holds  full,  open,  notorious,  and  exclusive  adverse  pos- 
session of  the  same  under  claim  of  ownership  thereof;  that 
afterward,  on  January  8,  1866,  Lemuel  King  was  duly  ap- 
pointed, gave  bond,  and  qualified  as  guardian  of  appellant^ 
and  as  such  guardian  made  his  sworn  petition  to  the  court 
for  an  order  of  sale  of  his  ward's  real  estate,  including  the 
remaining  undivided  one-half  of  that  mentioned  in  the  sec- 
ond answer,  wherein,  amongst  other  things,  he  stated  that 
said  ward  was  then  the  owner  of  certain  described  real  estate,, 
including  said  undivided  half  aforesaid,  which  real  estate- 
descended  to  said  ward  from  his  deceased  mother,  who  died 
on  said  twenty-third  day  of  March,  1865,  and  the  other  half 
thereof  vested  thereby  in  said  petitioner  as  her  widower,  and, 
on  an  order  of  sale  made  thereon  by  the  court,  he  sold  said 
undivided  half  of  said  real  estate  belonging  to  said  ward  ta 
said  Tate,  at  private  sale,  for  nine  hundred  and  fifteen  dollars,, 
that  *'  being  more  than  the  appraised  value,  and  the  high- 
est and  best  price  he  could  obtain  for  said  ward's  said  real, 
estate;  and  upon  report  and  confirmation  of  said  sale,  and. 
the  court's  order  to  that  effect,  he  conveyed  said  ward's  said 
realty,  so  soM,  to  the  said  Tate,  in  fee  simple,  by  guardian's- 
deed,  and  under  said  deed  put  said  purchaser  into  possession* 
of  said  real  estate  as  the  owner  thereof,  and  thereupon  the 
aaid  Tate  took  and,  by  himself  and  his  grantees,  has  ever 
since  held,  and  tlie  plaintiff  now  holds,  the  full,  open,  noto- 
rious, and  exclusive  adverse  possession  thereof,  under  claim 
of  ownership;  that  the  said  Thomas  Tate  and  his  grantees, 
including  the  plaintiff,  have  held  open,  exclusive,  adverse 
possession  of  said  premises  described  in  said  answer  and 
in  the  plaintiff's  complaint,  under  claim  of  ownership,  for 
more  than  twenty  years;  that  the  defendant — appellant  herein 
— became  twenty-one  years  of  age  on  the  nineteenth  day  of 
June,  1882,  more  than  eight  years  prior  to  the  commencement 
of  this  suit,  so  she  says  the  defendant  ought  not  to  have  and 
maintain  his  second  answer. 

The  third  reply  to  the  second  answer  alleges  that  the  plain- 
tiff now  holds,  and,  with  her  grantors,  mediate  and  imme- 
diate, has  had  and  held  full,  exclusive,  and  open  adverse 
possession  of  all  of  the  real  estate  described  in  said  answer 
and  in  her  complaint,  for  more  than  twenty  years,  under 
claim  of  ownership  thereof,  and  that  the  defendant  did  not, 
within  two  years  following  the  time  when  he  attained  the  age 
AM.  &r.  Rip.,  Vol,  XLllL— 20 
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of  twenty-one  years,  assert  any  claim  to  any  part  of  said  real 
estate,  in  any  manner  whatever. 

The  fourth  reply  to  the  second  answer  alleges  that  the 
Bupposed  claim  of  the  defen(huit  to  one-sixth  part  of  plain- 
tifi's  real  estate  described  in  her  complaint  and  said  answer 
accrued  more  than  twenty  years  before  the  commencement 
of  this  suit,  and  the  defendant  became  twenty-one  **  years 
of  age  more  than  two  years  before  the  commencement  of  this 
action. 

Briefly  stated,  the  second  reply  sets  up  title  by  prescription 
in  the  appellee,  and  the  third  and  fourth  plead  the  statute  of 
limitations  of  twenty  years.  The  questions  presented  by 
these  paragraphs  are  by  no  means  free  from  difficulty,  nor 
are  we  aided  in  their  solution  by  the  decisions  of  the  courts 
of  other  states,  amongst  which  there  is  an  irreconcilable  con- 
flict. The  more  we  examine  them  the  more  incongruous 
they  seem.  It  is  the  general  rule  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all,  and  for  the  com- 
mon benefii  of  all,  and  when  this  condition  of  things  obtains, 
the  statute  of  limitations  does  not  ordinarily  run  against  any 
of  them.  In  this  stiite  the  rule  is  so  far  modified,  we  think, 
that  if  one  enter  under  color  of  title,  claiming  the  whole  to 
himself,  his  possession  will  be  adverse  to  his  cotenant. 

In  English  v.  Powell,  119  Ind.  93-95,  it  is  said:  "  That  one 
tenant  in  common  can  oust  his  cotenant  and  acquire  title 
as  against  him  by  prescription  we  have  no  doubt.  Twenty 
years'  occupancy,  under  color  and  claim  of  title  to  the  whole 
estate,  by  one  tenant  in  coujuion,  will  give  to  the  tenant  so 
occupying  title  to  the  whole,  as  completely  as  if  there  had 
been  no  cotenancy.  Such  an  occupancy  constitutes  an  ous- 
ter, and  its  continuance  for  twenty  years  gives  title." 

We  also  cite  Freeman  on  Cotenancy  and  Partition,  section 
223:  "When  one  tenant  in  common  is  in  possession  of  the 
whole  estate,  claiming  under  a  deed  purporting  to  convey  the 
entire  estate,  lie  will  be  deemed  to  have  ousted  his  coten- 
ants":  Nelson  v.  Davis,  35  Ind.  474;  Wright  v.  Kleyla,  104 
Ind.  223. 

It  is  insisted  by  counsel  for  the  appellant  that  to  effect  an 
ouster  by  a  cotenant  there  must  be  an  actual,  **  continuous, 
notorious,  distinct,  and  visible  possession;  such  that  a  knowl- 
edge of  its  existence  must  be  brought  home  to  the  cotenant, 
and  this  seems  to  be  the  law:  1  Am.  &  Eng.  Ency.  of  Law, 
233,  and  notes;  Manchester  v.  Doddridge,  3  Ind.  360;   Boweit 
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V.  Preston,  48  Tnd.  367  (377);  Nicholson  v.  Caress,  76  Tnd.  24; 
Sanford  v.  Tucker,  54  Ind.  219;  Jenkins  v.  Dniton,  27  Iiid.  78. 

It  occurs  to  us  that  the  second  paragraph  of  the  reply, 
assailed  by  the  appellant,  conforms  strictly  to  this  rule  by 
showing  that  the  appellee,  and  those  under  whom  she  claims, 
have  been  in  the  full,  open,  notorious,  and  exclusive  adverse 
possession  of  the  premises  in  dispute,  under  claim  of  owner- 
ship thereof,  ever  since  December,  1865.  Such  facts,  if  proved 
by  satisfactory  evidence,  would  constitute  an  ouster. 

It  is  averred,  in  this  reply,  among  other  things,  that  the 
entry  and  possession  were  under  deeds  purporting  to  convey 
the  entire  title,  and  that  the  purchaser  from  Lemuel  King, 
as  widower,  and  said  King  as  guardian  of  the  appellant,  paid 
the  then  full  value  of  the  premises  so  purchased. 

In  Freeman  on  Cotenancy  and  Partition,  section  224,  the 
author  says:  "The  character  of  the  entry  may  be  inferred  from 
the  conveyance  under  which  it  is  made,  as  well  as  establislied 
by  the  direct  declarations  of  the  party  making  it.  The  entry 
of  a  person  under  a  conveyance  which  purports  to  convey  a 
moiety  may  well  be  presumed  to  be  simply  as  claimant  of 
such  moiety.  But  when  tiie  conveyance  purports  to  dispose 
of  the  whole,  ....  should  not  the  entry  be,  of  itself,  suf- 
ficient evidence  that  the  grantee  intended  thereby  to  assert 
all  the  rights  with  which  his  grantor  has  assumed  the  author- 
ity to  invest  him  ?  In  other  words,  is  not  an  entry  under  a 
conveyance  which  purports  to  convey  the  entirety  equivalent 
to  an  express  declaration  on  the  part  of  the  grantee  that  he 
enters  *®  claiming  the  whole  to  himself;  and  is  it  not,  there- 
fore, such  a  disseisin  as  sets  the  statute  of  limitations  in 
motion  in  favor  of  such  grantee"  ? 

In  Prescott  V.  Nevers,  4  Mason,  326-330,  cited  by  the  author. 
Justice  Story,  said:  "I  take  the  principle  of  law  to  be  clear, 
that,  where  a  person  enters  into  land  under  a  claim  of  title 
thereto  by  a  recorded  deed,  his  entry  and  possession  are 
referred  to  such  title;  and  tliat  he  is  deemed  to  have  a  seisin 
of  the  land  coextensive  with  the  boundaries  stated  in  his 
deed,  where  there  is  no  adverse  possession  of  any  part  of  the 
land  so  described  in  any  other  person." 

So,  in  Jackson  v.  Smith,  13  Johns.  411,  where  a  conveyance 
had  been  made  for  a  whole  lot,  but  it  appeared  that  the 
grantor,  instead  of  being  entitled  to  the  whole  property  as 
sole  heir,  as  was  supposed  at  the  making  of  the  deed,  was 
only  one  of  the  heirs,  the  court  held  that  this  did  not  change 
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the  entry  nor  control  the  possession  of  the  grantee,  so  as  to 
render  it  an  entry  and  possession  as  a  tenant  in  common. 

In  Culler  v.  Motzer,  13  Serg.  &  R.  358,  15  Am.  Dec.  604, 
the  broad  proposition  is  maintained  that  the  possession  of 
land  by  a  purchaser  under  a  deed  of  an  entire  lot  is  adverse 
to  the  rightful  owner,  though  tenant  in  common  with  the 
grantor,  because  the  entry  is  under  an  adverse  title  and  not 
as  a  cotenant.  The  sale,  in  such  case,  of  the  whole  tract,  i& 
in  effect  such  assertion  of  claim  to  the  whole  as  cannot  be 
mistaken,  because  it  is  wholly  incompatible  with  an  admis- 
sion that  the  other  tenant  in  common  has  any  right  whatever. 
Acts  of  ownership  on  the  part  of  such  grantee  must  neces- 
sarily be  adverse  to  any  other  part  owner. 

*'His  possession,  taken  under  such  deed  and  continuing 
the  requisite  period  of  time,  creates  in  him  a  complete  title 
in  severalty,  by  virtue  of  the  statute  of  limitations":  ^'^ 
Thomas  v.  Pickering,  13  Me.  337;  Marry  v.  Marcy,  6  Met.  360, 
371;   Wright  v.  Saddler,  20  N.  Y.  320  (329). 

Although  Lemuel  King  and  the  appellant  became  tenants 
in  common  from  and  after  the  death  of  Lydia  J  King,  from 
whom  both  derived  title,  it  does  not  necessarily  follow,  upon 
principle  or  upon  authority,  that  this  relation  continued  and 
involved  Thomas  Tate  and  subsequent  grantees.  A  deed 
from  one  of  several  cotenants  to  a  person  in  exclusive  ad- 
verse possession,  conveying  absolutely  all  the  property,  does 
not  make  the  grantee  a  cotenant  with  the  other  holders  of 
the  legal  title,  and  so  render  his  possession  not  adverse: 
Friclc  V.  Sinon,  75  Cal.  337;  7  Am.  St.  Rep.  177;  Irey  v. 
Markey,  132  Ind.  540. 

In  the  last  case  the  court  said:  "Assuming  that  the  deed 
was  void,  possession  having  been  taken  under  it,  it  was  suf- 
ficient tagive  color  of  title  as  against  the  grantors,  and  to 
set  in  motion  the  statute  of  limitations." 

A  vendee  in  fee  derives  his  title  from  the  vendor,  but  his 
title,  though  derivative,  is  adverse  to  that  of  the  vendor.  He 
enters  and  holds  possession  for  himself,  and  not  for  the 
vendor:  Blight  v.  Rochester,  7  Wheat.  535  (547,  548);  Society 
etc.  V.  Town  oj  Pawlett  etc.,  4  Pet.  480. 

A  bona  fide  purchaser  holds  adversely  to  all  the  world. 
He  may  disclaim  the  title  under  which  he  entered  and  set 
up  any  other  title  and  any  other  defense  alike  against  his 
grantor  and  against  others:  Croxall  v.  Sherred,  5  Wall.  268; 
Watkim  V.  Ilolman,  16  Pet.  *25;  Jackson  v.  Huntington.^  5 
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Pet.  402;   Willison  **  v.  Wafkin8,S'Pei.4S',   VoorJnesy.  Whiter 
2  A.  K.  Marsh.  26;   Winlock  v.  Hardy,  4  Litt.  272. 

It  has  been  held  that,  "where  one  has  knowledge  of  facts 
sufficient  to  put  him  upon  inquiry,  he  ia  chargeable  with 
knowledge  of  all  matters  which  he  could  have  learned  with 
reasonable  inquiry":  Kuhns  v.  Gates,  92  Ind.  70. 

In  Larman  v.  Huey,  13  B.  Mon.  486,  the  court  held  that, 
where  one  of  two  joint  tenants  sells  and  conveys  a  tract  of 
land  and  gives  possession,  the  grantee's  title  and  possession 
is  adverse  to  that  of  the  other  joint  tenant,  and,  if  the  grantee 
hold  a  sufficient  length  of  time  by  a  continued  open  renunci- 
ation of  the  title  of  his  cotenant,  he  may  acquire  title. 

Buswell  on  Limitation  of  Actions,  section  24,  page  37 
states  it  to  be  a  general  rule  of  the  civil  law  that  prescription 
begins  to  run  from  the  time  when  the  creditor  acquires  a 
full  and  perfect  right  to  prosecute  his  demand.  The  period 
of  limitation  is  to  be  computed  from  the  time  at  which  the 
creditor  may  legally  prosecute  his  action:  Jacobs  v.  Graham, 
1  Blackf.  892;   Wright  v.  Tichenor,  104  Ind.  185. 

The  statute  of  limitations  begins  to  run,  as  to  persons 
under  legal  disabilities,  when  the  action  accrues,  but,  if  it 
has  fully  run  before  the  disability  expires,  an  action  may  be 
brouglit  within  the  time  limited  after  the  disability  is  re- 
moved: Barnett  v.  Harshbarger,  105  Ind.  410;  Davidson  v. 
Bates,  111  Ind.  391;  Lehman  v.  Scotty  113  Ind.  76;  Royse  v. 
Turnbaugh,  117  Ind.  539;  Wright  v.  Kleyla,  104  Ind.  223;  Ban- 
man  v.  Grubbs,  26  Ind.  419  (421);  Herff  v.  Griggs,  121  Ind. 
471  (476);  Sims  v.  Gay,  109  Ind.  601;  Walker  v.  Hill,  HI 
Ind.  223. 

The  phrase  *' under  legal  disabilities"  includes  infants: 
Rev.  Stats.  1881,  sec.  296;  Bauman  v.  Grubbs,  26  Ind.  419. 

"  The  statute  begins  to  run  against  infants  precisely  as 
against  adults,  when  the  right  of  action  has  accrued  and  is 
complete:  Davidson  v.  Bates,  111  Ind.  391. 

The  only  effect  of  appellant's  disability  of  infancy  was  to 
give  him,  if  the  full  limitation  had  run  during  his  disability, 
two  years  under  section  296  of  the  Revised  Statutes  of  1881, 
after  he  had  attained  the  age  of  twenty-one  years,  within 
which  he  might  sue:  Herff  v.  Griggs,  121  Ind.  471,  and 
numerous  cases  there  cited. 

Under  the  Revised  Statutes  of  1881,  section  255,  appellant, 
although  an  infant,  could  have  sued  as  soon  as  Tate  was  put 
in  possession  under  his  first  deed.     Appellant  was  five  years, 
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one  month,  and  sixteen  days  old  when  Tate  took  possession 
under  the  guardian's  deed. 

This  suit  was  commenced  August  25, 1890,  exactly  twenty- 
four  years  and  nineteen  days  after  appellant's  right  of  action 
accrued  against  the  grantee.  Appellant  became  twenty-one 
years  of  age  June  19,  1882,  exactly  eight  years,  two  montlis, 
and  six  days  before  this  suit  was  commenced,  and  eight 
years,  three  months,  and  one  day  before  he  filed  his  answer 
and  cross- com  plaint  in  this  action,  and  this  was  the  first 
claim  made  by  him  for  his  one-sixth  interest  in  the  real 
estate  in  controversy.  He  has  slept  upon  his  rights,  and, 
under  the  statute  of  limitations,  which  is  one  of  repose,  he 
cannot  now  recover. 

In  view  of  the  authorities  cited  the  infant  was  not  entitled 
to  notice  in  order  to  set  the  statute  in  motion.  The  undis- 
turbed possession,  as  shown  by  the  reply,  raises  the  presump- 
tion of  notice,  and  constitutes  a  complete  bar  when  the 
period  has  elapsed.  What  we  have  said  in  considering  the 
demurrer  to  the  second  paragraph  of  the  reply,  applies 
equally  well  to  all  the  paragraphs  of  the  replies  and  answers 
demurred  to,  so  far  as  the  questions  of  the  statutes  of  limita- 
tions, ouster,  notice,  and  infancy  '**  are  involved,  and  we 
think  the  court  below  did  not  err  in  any  of  its  rulings  of 
which  complaint  is  made. 

Judgment  aflfirmed.  

Adversk  Possession  Bbtwbbn  Cotexant& — Althongh,  as  a  general  rale, 
an  entry  of  one  cotenant  will  inare  to  the  benefit  of  all,  yet  be  may  so  enter 
and  hold  as  to  render  his  entry  and  possession  adverse:  OreenhiU  v.  Biggs^ 
85  Ky.  155;  7  Am.  St  Rep.  579,  and  note;  Oglesby  v.  HoUister,  76  Cal.  136; 
9  Am.  St.  Rep.  177.  To  constitute  an  adverse  possession  between  tenants  in 
common  there  must  be  an  actual  ouster,  and  an  exclusion  of  the  other  co- 
tenants  by  the  one  in  possession:  Mansfield  v.  McQinneag,  86  Me.  118;  41 
Am.  St.  Rep.  532,  and  note.  An  ouster  of  cotenants  may  be  inferred  from 
undisturbed  possession  of  another  cotenant  for  a  great  length  of  time, 
accompanied  by  notorious  acts  of  exclusive  ownership:  Alexander  v.  Ken- 
nedy, 19  Tex.  488;  70  Am.  Dec.  358,  and  note.  See,  also,  the  notes  to 
Cook  y.  Clinton,  8  Am.  St.  Rep.  821,  and  Oillaspie  v.  OsburUy  13  Am.  Deo. 
140. 

Cotenancy — Conveyance  of  Whole  Tract  by  One  Cotenant. — Where 
%  tenant  in  common  conveys  the  whole  land  to  a  third  person,  and  the 
grantee  records  the  deed  and  enters  under  it,  makes  valuable  improve- 
ments, pays  the  taxes,  and  receives  the  rents  and  profits  without  oflfering 
to  account,  the  cotenant  is  chargeable  with  actual  notice,  and  the  possession 
is  efifeotUal  against  him:  Unger  v.  Mooney,  63  Cal.  58ti;  49  Am.  Rep.  100. 
A  deed  by  a  cotenant  to  a  tliir^l  person  of  the  entire  estate  does  not  eou- 
•titute  an  actual  ouster  of  his  cotenauts:  Page  v.  Brandt,  97  N.  C.  97;  2 
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Am.  St.  Rep.  281,  and  note;  Holly  v.  Hawlr-y,  39  Vt.  525;  94  Am.  Dec.  350, 
and  note.  Where  one  tenant  in  common  conveys  to  a  stranger  any  but  an 
undivided  interest  in  the  whole  of  the  land,  and  such  interest  is  prejuilicial 
to  the  rights  of  the  other  cotenaiits,  such  conveyance  is  void  as  to  them: 
Benedict  v.  Torrent,  83  Mich.  181;  21  Am.  St.  Rep.  589,  and  note.  See  fur- 
ther  on  this  subject  the  notes  to  the  following  cases:  Barnes  v.  Lyndi,  21 
Am.  St.  Rep.  473;  RtUter  v.  Small,  6  Am.  St.  Rep.  437;  and  Smith  v.  //w/i- 
toon,  23  Am.  St.  Rep.  651. 

Adversb  Posskssion — PKESUMrrroN  of  Notice. — To  constitute  adverse 
possession  the  true  owner  must  know  that  tiie  adverse  holder  claims  in  his 
own  right,  or  the  possession  must  be  so  open  and  notorious  as  to  raise  the 
presumption  of  notice:  Kormant  r.  Eureka  Co.,  93  Ala.  181;  39  Am.  St. 
Rep.  45,  and  note.  Possession  must  be  adverse  to  and  inconsistent  with 
the  rights  of  the  owner  before  any  grant  can  be  presumed  therefrom:  Ar- 
nold V.  Stevens,  24  Pick.  106;  35  Am.  Dec.  305,  and  note;  AiTtutrong  r. 
£itteau,  5  Md.  256;  59  Am.  Dec.  115,  and  note. 
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Habbas  Corpus— Irregularities — Review  of  Judgment. — After  the  court 
has  acquired  jurisdiction  of  the  subject  matter  and  of  the  person  tha 
subsequent  proceedings,  however  erroneous,  constitute  no  ground  for 
the  discharge  of  such  person  on  a  writ  of  habeas  coiyits.  This  writ  can- 
not be  used  to  review  a  judgment. 

Habeas  Corpus — JuRisoiarioN  of  Inferior  Court — Evidkncb  to  Im- 
peach.— In  a  habeas  coiyus  proceeding  for  release  from  custody  under 
a  commitment  made  by  a  justice  of  the  peace  evidence  is  admissible 
to  show  that  the  record  of  the  court  is  untrue,  and  that  the  justice 
never  obtained  jurisdiction  of  the  person  of  the  petitioner. 

Judgments  of  Inferior  Courts — Jurisdiction — Collateral  Atfack. — 
The  judgment  of  an  inferior  tribunal  upon  a  matter  over  which  it  has 
jurisdiction  cannot  be  assailed  collaterally  for  errors  or  irregularities 
subsequent  to  acquiring  jarisdictioo.  The  jurisdiction,  to  be  complete 
so  as  to  preclude  collateral  attack,  must  exist  both  as  to  subject  mat- 
ter and  as  to  the  parties,  and  the  recital  of  jurisdictional  facts  in  the 
record  may  be  shown  to  be  false  by  evidence  aliunde. 

Jurisdiction  of  Inferior  Courts  in  Criminal  Cases.— To  give  a  justice 
of  the  peace  jurisdiction  over  the  person  of  one  charged  with  a  viola- 
tion of  criminal  law  the  first  step  necessary  is  the  filing  of  an  affidavit 
naming  the  offense  and  the  person  charged  with  its  commission,  and 
without  such  affidavit  there  is  no  jurisdiction,  and  all  the  proceedings 
are  void.  An  affidavit  filed  afterward  comes  too  late,  and  cannot  be 
made  to  relate  back  so  as  to  confer  jurisdiction  at  the  time  of  the  trial. 

JURI.SDICTION  OF  InFKRIOR  CoURTS — CONCLUSIVENESS  OF  RkCOKD  —  EVI- 
DENCE to  Impeach. — The  record  of  a  court  of  inferior  or  limited  juris- 
diction is  given  the  same  verity  as  tiiat  accorded  the  record  of  a  court 
of  general  jurisdiction,  only  after  it  is  shown  that  the  inferior  court 
had  jurisdiction  of  the  subject  mattera  aud  the  parties  tried  before  it. 
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If  jurisdiction  is  denied,  no  step  can  be  taken  nntil  jurisdiction  ia 
shown.  If  the  recitals  in  the  record  show  jurisdiction  and  their  cor- 
rectness is  admitted,  that  is  sufficient;  otherwise  proof  outside  the 
record  must  be  adduced  to  establish  jurisdiction. 

S.  M.  Hench,  for  the  appellant. 

H.  Colerick  and  J.  E.  K.  France,  for  the  appellee. 

*"®  Howard,  C.  J.  The  appellant  filed  his  petition  for  a 
writ  of  habeas  corpus,  alleging  that  he  was  unlawfully  re- 
strained of  his  liberty  in  the  jail  of  Allen  county  by  the 
jippellee,  who  is  the  sheriff  of  said  county. 

On  the  issue  of  the  writ  the  sheriff's  return  showed  that 
the  appellant  was  held  on  a  mittimus  issued  by  Daniel  Ryan, 
■a  justice  of  the  peace  of  Wayne  township,  said  county,  issued 
npon  a  judgment  of  conviction  for  vagrancy.  It  was  further 
averred  in  the  return  that  the  appellant  had  been  tried  on  a 
plea  of  not  guilty,  on  an  affidavit  filed  by  one  Henry  Meyers, 
and  that  the  judgment  was  unappealed  from.  Copies  of  the 
Affidavit,  the  proceedings  and  judgment,  and  the  mittimus 
were  made  parts  of  the  return,  each  purporting  to  be  of  the 
date  of  June  15,  1893. 

The  appellant  filed  his  exceptions  to  the  return,  alleging 
insufficiency  and  incorrectness. 

Evidence  was  heard  on  the  issues  joined,  and  the  court 
found  for  the  appellee,  that  the  appellant,  petitioner,  was 
lawfully  in  his  custody  as  sheriff,  and  remanded  the  peti- 
tioner. 

Numerous  errors  are  assigned  and  discussed  by  appellant. 
The  only  question,  however,  that  need  be  considered  is 
whether  the  justice  of  the  peace  had  jurisdiction  to  render 
(the  judgment  and  issue  the  mittimus  set  out  in  the  record. 

As  to  the  irregularities  claimed  by  counsel  to  exist  in  the 
proceedings  subsequent  to  the  alleged  filing  of  the  affidavit 
it  may  be  said,  in  brief,  that  they  constitute  no  *•''  ground 
for  the  discharge  of  the  petitioner  on  the  writ  of  habeas  corpus. 
This  writ  cannot  be  used  for  the  purpose  of  reviewing  a  judg- 
ment. If  the  court  had  jurisdiction  of  the  subject  matter 
aind  of  the  person  of  the  petitioner  the  after  proceedings, 
however  erroneous,  cannot  be  inquired  into  by  any  collateral 
proceeding;  but  relief  must  be  sought  by  direct  review:  Wil- 
Us  y.  Bayles,  105  Ind.  363;  McLaughlin  v.  Etchisnn,  127  Ind. 
474:  22  Am.  St.  Rep.  658;  Hurd's  Habeas  Corpus,  2d  ed., 
251,  and  following. 
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In  Church  on  Habeas  Corpus,  section  127,  it  is  said; 
"Where  a  court  of  first  instance  has  competent  jurisdiction 
to  try  and  punish  an  offense  the  higher  court  will  not  as- 
sume that  the  sentence  is  invalid,  or  unwarranted  by  law  bo 
long  as  it  remains  unreversed.  Neither  will  the  court  re- 
quire the  authority  of  the  court  of  first  instance  to  pass  sen- 
tence to  be  set  out  in  the  return  to  a  writ  of  habeas  corpus. 
It  is  bound  to  assume,  prima  facie,  that  the  unreversed  sen- 
tence of  a  court  of  competent  jurisdiction  is  correct." 

The  offense  charged  in  the  case  before  us  was  vagrancy, 
for  which  the  fine  is  "  not  more  than  fifty  dollars  nor  less 
than  five  dollars."  On  failure  to  pay  or  replevy  the  judg- 
ment the  defendant  was  committed  to  jail.  The  justice  had, 
therefore,  jurisdiction  of  the  subject  matter:  Rev.  Stats. 
1881,  sees.  1637,  1647,  2134;  Gillette  on  Criminal  Law,  sec. 
73;  Jenkins  v.  State,  78  Ind.  133. 

The  question  left  for  decision,  then,  is  whether  the  justice 
had  acquired  jurisdiction  of  the  person  of  the  petitioner  at 
the  time  of  the  trial  and  judgment. 

The  transcript  of  the  proceedings  before  the  justice  was 
introduced  in  evidence.  From  this  record  it  appeared  that 
an  affidavit  in  due  form,  charging  the  petitioner  with  the 
offense  of  vagrancy,  was  filed  before  the  justice  by  one  Henry 
Meyers,  and  that  on  this  affidavit  a  warrant  was  issued  by 
the  justice  and  a  trial  had,  resulting  ***  in  the  conviction 
of  appellant  of  the  offense  charged;  and  that,  on  failure  of 
appellant  to  pay  or  replevy  the  fine  and  costs  adjudged 
against  him,  a  mittimus  was  issued  committing  him  to  the 
jail  of  the  county. 

The  appellant  then  offered  to  prove  by  appellee,  the  sheriff, 
and  by  said  justice  of  the  peace,  and  also  by  Henry  Meyers, 
that  the  record  was  untrue  in  several  particulars,  and  par- 
ticularly that  no  affidavit  or  complaint  was  filed  with  the 
justice  against  the  appellant,  petitioner,  at  the  time  of  the 
trial.  The  court,  however,  excluded  all  offered  testimony  in 
contradiction  of  the  record. 

Amongst  the  questions  asked  of  Daniel  Ryan,  the  justice, 
was  the  following,  which,  with  the  objection  of  the  appellee, 
the  ruling  of  the  court,  and  the  offer  of  the  appellant,  we  set 
out  as  they  appear  in  the  bill  of  exce{)tions: 

"Q.  I  will  ask  you  if  it  is  not  the  fact  that  the  affidavit 
referred  to  and  set  out  in  your  docket  just  read  to  tije  court, 
charging  the  petitioner  with  vagrancy,  was  not  filed  uuLil 
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after  you  had  tried  the  petitioner  and  had  committed  him  to 
the  jail  of  Allen  county? 

"The  defendant,  Edward  F.  Clausmeier,  objected  to  this 
question  on  the  ground  that  the  evidence  is  incompetent, 
immaterial,  and  irrelevant,  and  tends  to  attack  collaterally 
and  by  secondary  proof  the  verity  of  the  judgment.  The 
objection  was  sustained  by  the  court. 

''Tlie  petitioner,  by  counsel,  then  offered  to  prove  by  the 
witness  that  the  aflQdavit  set  out  in  the  record  of  the  justice 
of  tlie  peace,  at  page  64  of  docket  D,  was  not  filed  until  after 
the  prisoner  had  been  tried  and  committed  to  the  county  jail. 

"  The  evidence  offered  was  excluded  by  the  court,  to  which 
the  petitioner  excepted." 

Tliere  is  some  apparent  conflict  in  the  decisions  as  to  *®* 
the  credit  wliicii  should  be  given  to  the  record  of  a  court  of 
inferior  and  limited  jurisdiction. 

It  has  been  hel.i  that  in  a  proceeding  before  a  justice  of 
the  peace  to  obtain  surety  of  the  peace  the  record  of  the 
justice  as  to  the  acts  and  things  done  by  and  before  him  is 
not  conclusive,  and  may  be  contradicted  by  parol  evidence: 
Smelzer  v.  Lockhart,  97  Ind.  315. 

The  statute  (Rev.  Stats.  1881,  sec.  HOG)  provides  that 
"  every  person  restrained  of  his  liberty,  under  any  pretense 
whatever,  may  prosecute  a  writ  of  habeas  corpus,  to  inquire 
into  the  cause  of  the  restraint,  and  shall  be  delivered  there- 
from when  illegal." 

And  it  is  the  rule  that  any  statute  which  may  operate  in 
restraint  of  personal  liberty  must  be  strictly  construed:  Willis 
V.  Bayles,  105  Ind.  363. 

Even  in  case  of  a  court  of  superior  and  general  jurisdiction, 
and  where  the  record  shows  a  judgment  and  sentence  entered 
up  against  a  defendant,  a  writ  oi  habeas  corpus  will  be  awarded 
and  the  defendant  discharged,  on  a  plea  to  the  return,  with 
proof,  showing  that  no  such  judgment  was  entered  upon  the 
order-book  until  after  adjournment  of  court:  Passwater  v. 
Edwards,  44  Ind.  343. 

Further,  as  to  setting  aside  fraudulent  and  other  judgments, 
in  a  court  of  general  jurisdiction,  see  Earle  v.  Earle,  91  Ind. 
27;  Miller  v.  Snyder,  Q  Ind.  1;  Patterson  v.  Pressley,  70  Ind. 
94;  Thompson  v.  McCorkle,  136  Ind.  484;  post,  p.  334;  Gil- 
lette on  Criminal  Law,  sec.  67. 

Brickley  v.  Heilbruner,  7  Ind.  488,  was  a  case  where  a 
judgment  had  been  taken  before  a  justice  of  the  peace  of  one 
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township,  against  a  defendant  who  was  a  resident  of  anotlier 
township,  although  the  summons,  on  its  face,  and  the  record 
of  the  proceedings  before  the  justice,  showed  that  he  was 
properly  served.  The  cominon  pleas  court  dismissed  an  ac- 
tion brought  to  vacate  tiie  judgment;  **•  but,  on  appeal,  this 
court  held  that  as  the  defendant  was  not  a  resident  of  the 
township  where  the  suit  was  brought,  and  as  there  was  in  his 
township  a  justice  con)petent  to  act,  the  summons  was  a 
nullity;  and,  as  the  defendant  did  not  personally  appear 
before  the  magistrate  and  submit  to  jurisdiction,  that  the 
judgment  itself  was  invalid. 

So,  also,  in  Grass  v.  Hess,  37  Ind.  193,  it  was  decided  that 
where  a  resident  of  this  state  is  sued  out  of  his  county  before 
a  justice  of  the  peace,  and  process  by  summons  is  served  upon 
him,  and  judgment  is  rendered  against  him  without  appear- 
ance, an  injunction  will  lie  to  stay  proceedings  under  the 
judgment. 

In  a  like  case.  Gage  v.  Clark,  22  Ind.  163,  the  court  inti- 
mated a  doubt  as  to  whether  the  statutory  modes  of  vacating 
judgments  prevail  before  justices,  as  in  courts  of  general  juris- 
diction. 

In  Johnson  v.  Ramsay,  91  Ind.  189,  this  court,  in  citing 
the  cases  of  Brickley  v.  Heilbruner,  7  Ind.  488,  and  Grass  v. 
Hess,  37  Ind.  193,  say:  "These  cases  show  that  in  Indiana 
an  application  to  tlie  proper  court  to  vacate  the  judgment  of 
a  justice,  rendered  against  a  person  not  a  resident  of  the 
townsiiip  in  which  the  suit  was  brought,  is  a  direct  attack 
upon  the  judgment;  and  they  also  show  that,  upon  such  a 
direct  attack,  you  may  prove  the  want  of  jurisdiction  over 
the  person  and  the  nullity  of  the  summons,  notwithstanding 
a  recital  in  the  record  that  the  defendant  was  duly  served 
with  process." 

The  foregoing  cases  are  cited  and  approved  in  Brown  v. 
Goble,  97  Ind.  86. 

In  Lavin  v.  Emigrant  Indtistrial  Sav.  Bank,  1  Fed.  Rep. 
641,  it  is  said  that,  "  There  is  no  question  of  the  general  rule 
of  law  that  where  an  act  is  justified  or  a  title  made  under 
the  official  act  or  decree  of  an  officer  or  court  of  special  and 
limited  jurisdiction,  the  burden  "^^  is  on  the  party  setting 
up  such  title,  or  justifying  such  act  to  prove  that  the  officer 
or  court  had  jurisdiction.  There  must  be  evidence  of  those 
facts,  the  existence  of  which  are  essential  to  the  exercise  of 
the  power  or  juiisdiction." 
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The  court  in  that  case  liolds,  however,  that  a  duly  authen- 
ticated record,  made  by  such  officer  or  court  of  special  or 
limited  jurisdiction  is  prima  facie  evidence  of  the  action  taken 
upon  the  matter  in  question,  and  that  "  the  presumption  is 
always  that  the  proceedings  and  acts  of  a  court  or  public 
officer,  apparently  done  in  the  discharge  of  his  or  its  official 
duty,  are  regular  and  lawful,  until  the  contrary  is  shown. 
....  So  far  as  the  record  shows,  on  its  face,  that  he  acted, 
his  action,  in  the  absence  of  evidence  to  the  contrary,  is  pre- 
sumed to  be  lawful  rather  than  unlawful." 

In  People  v.  Warden  of  County  Jail,  etc.,  100  N.  Y.  20, 
which  was  on  an  action  for  a  writ  of  habeas  corpus,  the  court, 
speaking  by  Ruger,  C.  J.,  said  that  the  questions  arising  in 
the  case  were  governed  by  the  rule  favoring  the  widest  lati- 
tude of  examination,  inasmuch  as  the  judgment  assailed  was 
rendered  by  a  court  of  limited  jurisdiction,  and  its  authority 
in  the  premises  was  disputed;  that  judgments  pronounced  by 
courts  of  special  and  limited  jurisdiction,  when  questioned 
in  any  collateral  proceeding,  are  of  no  force  or  effect  as  es- 
tablishing a  right  to  enforce  them,  unless  accompanied  by 
proof  of  the  jurisdictional  facts  upon  which  the  authority  of 
the  court  to  render  the  judgments  depends;  that  the  recital 
of  jurisdictional  facts  in  the  records  of  such  courts  does  not 
furnish  even  prima  facie  evidence  of  their  existence;  that 
such  proof,  when  furnished,  is  subject  to  the  right  of  the 
person  affected  thereby  to  controvert  it  and  to  show  want  of 
jurisdiction;  "that  when,  however,  a  court  has  jurisdiction  of 
the  subject  matter,  and  has  ***  acquired  jurisdiction  of  the 
person  by  the  service  of  proper  process,  or  the  voluntary  ap- 
pearance of  the  party,  it  is  competent  for  it  to  try  and  de- 
termine all  questions  within  the  issue  arising  during  the 
course  of  the  triaJ,  and  its  decisions  thereon  can  be  reviewed 
only  in  a  direct  proceeding." 

The  case  of  Vizzard  v.  Taylor,  97  Ind.  90,  was  a  suit  to 
enjoin  a  county  treasurer  from  collecting  an  assessment  made 
in  a  proceeding  before  a  board  of  county  commissioners.  It 
was  said  by  this  court  in  that  case:  "We  do  not  controvert 
the  doctrine,  well  settled  by  many  cases  in  this  court,  that 
the  decision  of  an  inferior  tribunal,  upon  a  matter  in  which 
it  has  jurisdiction,  cannot  be  assailed  collaterally  for  errors 
or  irregularities.  But  the  jurisdiction,  to  be  complete,  so  as 
to  preclude  collateral  attack,  must  exist  both  as  to  the  subject 
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matter  and  as  to  the  parties":  See,  also,  Ilord  v.  Elliott,  83 
Ind.  220. 

In  the  Board  of  Commrs.etc.v.  Markie,  46  Ind.  9G,  we  think 
the  correct  rule  as  to  collateral  attacks  on  proceedings  before 
courts  of  inferior  jurisdiction  was  well  stated.  "The  facts,'* 
said  the  court,  "  which  it  is  said  must  be  shown  to  exist 
before  the  matter  can  be  within  the  jurisdiction  of  an  iAferior 
court,  and  which  can  be  inquired  into  collaterally,  are  such 
as,  in  the  absence  of  which  the  court  cannot  rightfully  hear 
and  determine  any  question  touching  the  matter  in  contro- 
versy. Hence  a  recital  in  the  record  of  such  facts  may  be 
shown  to  be  false,  and  some  courts  hold  that  tiiey  are  not 
even  prima  facie  evidence  of  the  truth,  but  that  they  must  be 
proved  by  evidence  aliunde.  But  whenever  it  is  admitted^ 
either  in  the  pleadings  or  otherwise,  as  shown  by  proof,  that 
such  fac^B  did  exist,  that  the  proper  steps  had  been  taken, 
such  as  the  filing  of  an  affidavit,  petition,  or  other  papers, 
authorizing  the  court  to  act,  to  make  an  investigation  **•* 
and  decision,  then  the  jurisdictional  facts  exist.  The  whole 
question  begins  and  ends  here." 

In  citing  the  foregoing  case,  in  Wilkinson  v.  Moore,  79  Ind. 
397,  Woods,  J.,  said  that  it  may  now  be  regarded  as  well 
settled  that,  while  the  judgment  of  a  justice  of  the  peace,  or 
other  inferior  tribunal,  in  a  matter  of  which  by  law  such 
court  had  jurisdiction,  and  wherein  it  had,  according  to  law^ 
acquired  jurisdiction  of  tiie  person,  cannot  be  assailed  col- 
laterally  on  account  of  mere  irregularities  in  the  proceedings 
subsequent  to  acquiring  such  jurisdiction;  yet,  that  "it  is 
equally  well  determined  that  presumptions  will  not  be  in- 
dulged in  favor  of  courts  of  limited  p«wers,  and  their  judg- 
ments have  no  force  unless  it  be  affirmatively  shown  that 
jurisdiction  was  acquired." 

In  relation  to  the  statutory  provision  (Rev.  Stats.  1881, 
sec.  1119),  prohibiting  any  court  or  judge  from  inquiring  into 
the  legality  of  any  judgment  or  process  whereby  the  party  is 
in  custody,  or  from  discharging  him  when  the  term  of  com- 
mitment has  not  expired,  in  certain  named  cases,  one  being 
when  he  is  held  "  upon  any  process  issued  on  any  final  judg- 
ment of  a  court  of  competent  jurisdiction,"  it  has  been  well 
said  by  Mr.  Church,  in  his  work  on  Habeas  Corpus,  second 
edition,  section  81:  "  We  apprehend  that  the  true  construc- 
tion of  such  a  statute  leaves  the  question  of  jurisdiction 
always  open.     To  bar  the  applicant  from  a  discharge,  by 
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means  of  hahens  corpus,  the  court  in  which  the  judgment  was 
rendered,  or  from  which  the  process  was  issued,  must  have 
had  jurisdiction  to  render  such  judgment.  The  tribunal 
must  be  competent  to  render  the  judgment  under  some 
circumstances.  The  prohibition  forbidding  the  inquiry,  by 
a  court  or  judge,  into  the  legality  of  any  previous  judgment 
or  pVocess,  does  not,  and  cannot  ***  without  nullifying,  to 
some  extent,  the  general  principles  governing  the  issuance 
of  the  writ  of  habeas  corpus,  take  from  the  court  or  judge 
the  power,  or  relieve  him  from  the  duty  of  determining 
■whether  the  judgment  or  process  emanated  from  a  court 
of  competent  jurisdiction;  and  whether  the  court  rendering 
the  judgment  or  issuing  the  process  had  the  legal  and  con- 
stitutional power  to  render  such  judgment  or  send  forth  such 
process.  It  simply  prohibits  the  review  of  a  decision  of  '  a 
court  of  competent  jurisdiction.'  ....  Where  it  appears  that 
the  relator  is  detained  under  the  process,  or  under  the  final 
judgment  of  a  court  of  competent  jurisdiction,  it  is  the  duty 
of  the  court  to  remand  him,  unless  it  is  shown  that  the  pro- 
cess issued,  or  that  the  judgment  was  rendered  without 
jurisdiction;  and  this  the  relator  may  always  show,  notwith- 
standing the  statutory  prohibition." 

To  give  a  justice  of  the  peace  jurisdiction  over  the  person 
•of  any  one  charged  with  a  violation  of  the  criminal  law  the 
first  step  necessary  is  the  filing  of  an  affidavit  naming  the 
offense  and  the  person  charged  with  its  commission.  An 
affidavit  filed  afterward  comes  too  late,  and  cannot  be  made 
to  relate  back  so  as  to  confer  jurisdiction  at  the  time  of  the 
trial:  Hoover  v.  State,  110  Ind.  349  (353). 

On  the  filing  of  tlie  affidavit  a  warrant  issues,  and,  on  the 
apprehension  and  production  in  court  of  the  defendant,  the 
jurisdiction  of  the  justice  over  the  person  is  complete.  As 
to  all  that  may  thereafter  be  done  on  issues  based  on  the 
affidavit,  whether  what  is  done  be  regular  and  proper,  or 
whether  irregular  and  erroneous,  it  is  not  void,  and  can  be 
inquired  into  only  by  way  of  appeal  to  a  higher  court.  With- 
out the  affidavit,  however,  there  is  no  jurisdiction,  and  all  the 
proceedings  are  void. 

***  In  the  ease  of  a  court  of  general  jurisdiction  such  ab- 
solute verity  is  given  to  its  record  that  we  can  exaujine  that 
only  to  determine  whether  the  court  had  jurisdiction  or  not. 
But  in  the  case  of  a  court  of  inferior  and  limited  jurisdiction, 
-as  that  of  a  justice  of  the  peace,  we  may  seek  information 
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from  any  source  to  determine  the  question  of  jurisdiction; 
and,  even  if  the  record  recites  facts  showing  jurisdiction,  the 
court  m:iy  nevertheless  hear  other  evidence  in  contradiction 
or  support  of  the  record,  showing  whether  the  justice  had  in 
fact  acquired  jurisdiction. 

The  reason  for  tliis  distinction  is  patent.  A  court  of  gen- 
eral jurisdiction  is  presided  over  by  a  judge  learned  in  the 
law,  is  attended  by  numerous  attorneys  and  oflicers,  and  is 
held  in  a  public  place  and  at  stated  times.  Liberal  provi- 
sion is  made  by  the  law  for  new  trial,  for  review  of  judgment, 
and  ample  time  given  for  appeal  from  erroneous  decisions. 
There  is  slight  danger,  therefore,  that  any  one  may  go  with- 
out remedy  for  any  wrong  possibly  done  him  before  the 
court;  and  there  is  good  reason  for  the  rule  that  gives  to  the 
record  of  a  court  of  such  dignity  the  character  of  absolute 
verity. 

To  the  record  of  a  court  of  inferior  and  limited  jurisdic- 
tion, as  that  of  a  justice  of  the  peace  or  board  of  county  com- 
missioners, the  same  verity  is  given  only  after  it  is  shown 
that  sucli  court  had  jurisdiction  of  the  subject  matter,  and  of 
the  person  of  the  defendant  tried  before  it.  If  jurisdiction 
is  denied,  then  no  step  can  be  taken  until  jurisdiction  is 
proved.  In  case  the  recitals  in  the  record  show  jurisdiction, 
and  the  correctness  of  such  recitals  is  admitted,  that  is  suffi- 
cient; otherwise,  proof  outside  the  record  must  be  adduced 
to  establish  the  jurisdiction. 

In  habeas  corpus  proceedings,  where  the  freedom  of  the 
citizen  is  in  question,  no  shadow  of  doubt  must  be  left  *** 
as  to  the  legality  of  the  proceedings  under  which  he  is  held 
in  custody.  Tiiis  writ,  so  long  the  bulwark  of  personal  lib- 
erty, will  be  most  sacredly  guarded  by  the  courts. 

And  while  the  record  of  a  court  of  competent  jurisdiction 
will  always  be  respected,  yet,  before  such  reconl  is  received, 
the  court  or  the  judge  before  whom  it  is  brought  will  first  be 
assured  that  the  court  from  which  the  record  comes  is  in 
truth  a  court  of  competent  jurisdiction.  If  the  court  is  of 
general  jurisdiction  the  record  is  received  without  further 
question,  both  as  to  jurisdiction  and  as  to  all  subsequent 
proceedings  in  the  case.  If,  however,  the  court  is  of  inferior 
or  limited  jurisdiction,  and  its  jurisdiction  over  the  subject 
matter  of  the  controversy,  or  over  tlje  person  of  the  defend- 
ant, is  controverted,  then  such  jurisdiction  must  bo  first 
proved;  otherwise,  the  whole  record  will  be  rejected* 
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In  the  case  before  us  the  correctness  of  the  record  of  the 
justice  of  the  peace  was  denied,  and  the  appellant  petitioner 
offered  competent  evidence  to  sliow  that  the  affidavit  set  out 
in  the  record  and  purporting  to  be  that  on  which  a  warrant 
issued  for  the  defendant,  and  upon  which  he  was  tried,  was 
in  fact  not  filed  with  the  justice  until  after  the  trial  and 
imprisonment  of  the  appellant.  The  court  refused  to  admit 
the  offered  evidence.     This  was  error. 

The  judgment  is  reversed,  with  instructions  to  receive  the 
evidence  offered  to  show  tiiat  the  justice  of  the  peace  had 
acquired  no  jurisdiction  over  the  person  of  the  appellant,  and 
for  further  proceedings. 

Habeas  Corpus  as  a  Writ  of  Review. — The  writ  of  habeas  corpus  cannot 
have  the  force  and  effect  of  a  writ  of  error  or  certiorari  or  appeal,  nor  is  it 
designed  as  a  substitute  for  either:  Utate  v.  Kinmore,  54  Miuu.  135;  40  Am. 
St.  Uep.  305,  ami  note.  Mere  errors  or  irregularities  in  court  proceedings 
cannot  be  reviewed  on  habeas  corpus  for  the  discharge  of  a  prisoner  com- 
mitted under  process  issued  on  final  judgment  of  a  court  of  competent  juris- 
diction: In  re  Black,  52  Kan.  G4;  39  Am.  St.  Rep.  331,  and  note.  See,  also, 
the  case  of  In  re  Copenhaver,  118  Mo.  377;  40  Am.  St.  Rep.  382,  and  note. 

Justices  of  the  Peack— Impeachment  of  Jurisdiction. — Justices' judg- 
meuts  are  only  prima  facie  evidence  of  jurisdiction,  in  opposition  to  vvliich 
it  may  be  shown  by  any  satisfactory  means  of  proof  that  the  authority  of 
the  court  did  not  extend  over  the  matter  in  controversy,  nor  over  the  parties 
to  the  action:  Townsly-Myrick  Dry  Goods  Co.  v.  Fuller,  58  Ark.  181;  41  Am. 
St.  Rep.  97,  and  note.  Facts  necessary  to  show  that  a  court  of  limited 
jurisdiction  has  acted  within  its  jurisdictiou  may  be  proved  by  other  com* 
petent  evideuce  in  the  absence  of  a  statute  requiring  such  facts  to  appear 
in  the  minutes  or  other  records  of  its  proceedings:  In  re  Williamg,  102  CaL 
70;  41  Am.  St.  Rep.  163,  and  note. 

Justices  of  thk  Peace — Judumrnts  of. — Collateral  Attack  05:  See 
Leonard  v.  Sparks,  117  Mo.  103;  38  Am.  St.  Rep.  646,  and  note. 
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Judgments — Riqht  to  Recover  Damages  for  Obtaining. — So  long  as  a 
judgment  obtained  by  fraud  stands,  a  party  thereto  cannot  maintain 
an  action  to  recover  damages  for  so  obtaining  it,  as  a  recovery  in  such 
action  would  operate  as  an  impeachment  of  the  first  judgment. 

Judgments — Conclusiveness. — A  judgment,  so  long  as  it  stands,  imports 
absolute  verity  as  to  every  proposition  of  law  and  fact  essential  to  it* 
existence  against  all  parties  to  it. 

Judgments — Action  to  Impeach. — A  party  to  a  judgment  obtained  by 
fraud  can  avail  himself  of  that  fraud  only  in  a  direct  proceeding  to 
vacate  and  set  aside  the  judgment,  and  not  in  an  action  to  recover  dam- 
ages on  the  ground  that  such  judgment  was  fraudulently  obtained. 
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W,  T.  BrannamaUf  W.  C.  Larnhj  W.  P.  Adkinsorif  and  W.  Pi 
Uargrave,  for  the  appellant. 

W.  K.  Marshall  and  O.H.  Montgomery^  for  the  appellees. 

••*  McCabe,  J.  The  circuit  court  sustained  a  demurrer 
to  the  complaint,  and  the  appellant  declining  to  amend  or 
plead  further,  appellee  had  judgment  upon  the  demurrer. 

The  only  question  presented  by  the  assignment  of  errors  i» 
the  correctness  of  that  ruling. 

The  substance  of  the  complaint  is  as  follows: 

Maria  Shultz  complains  of  Charles  Shultz,  Henry  Struck* 
man,  and  Margaret  Roeger,  and  says  that  on  the  —  day  of 
March,  1859,  she  was  married  to  the  above  defendant,  Charles^ 
Shultz,  and  plaintiff  and  said  defendant  lived  together  a& 
husband  and  wife  until  eight  years  before  the  filing  of  this 
complaint,  the  marital  relations  having  continued  the  same 
until  the  sixth  day  of  September,  1890,  when  they  were 
divorced  on  plaintiff's  application  in  the  Marion  superior 
court;  that  she  bore  children  by  said  defendant,  eight  in^ 
number,  only  one  of  whom  is  living,  namely,  William.  She- 
helped  her  husband,  during  that  time,  to  acquire  two  pieces^ 
of  town  property,  real  estate,  described,  in  the  city  of  Sey- 
mour, in  said  county,  of  the  aggregate  value  of  $6,500,  the. 
title  to  wliich  was  in  her  husband's  name;  that,  prior  to  her 
grievances  theieinafter  specified,  she  joined  her  husband  in 
a  mortgage  on  the  same  to  secure  a  debt  of  her  husband,  oD' 
one  of  the  lots,  for  $450  to  one  Conrad  Akeret;  that  after- 
ward Christian  Struckman,  her  father,  purchased  said  mort- 
gage, and  liad  the  same  assigned  to  him  for  the  use  and 
benefit  of  this  plaintiff;  that  afterward,  on  the  —  day 
•*•  of  August,  1879,  said  Christian  Struckman  duly  and 
legally  executed  his  last  will  and  testament,  willing  money 
and  property  to  the  value  of  $1,600,  and  delivered  the  same 
to  appellant  for  safekeeping,  in  which  he  provided  as  fol- 
lows: He  bequeathed  to  his  son  Frederick,  $100;  to  his  son 
Henry,  $50;  Louisa,  daughter,  $50;  to  his  daughter  Minnie 
Stumke,  $5,  and  the  residue  of  said  $1,600,  in  undivided  parts, 
to  this  plaintiff  and  her  son  William;  it  further  provided 
that  $450,  the  amount  included  in  said  mortgage  on  lot  8,  as 
aforesaid,  should  be  the  property  of  the  plaintiff,  and  taken 
out  of  her  share  as  legatee  under  the  terras  of  said  will  and 
by  her  held  and  controlled  as  a  lien  against  said  property; 
that  said  testator  died  on  the  twenty-second  day  of  June^ 
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1880,  without  revoking  said  will;  that  said  property  was  at 
that  time  free  from  encurabrance,  except  the  mortgage 
already  mentioned,  which  was  the  only  mortgage  on  said 
property  she  ever  signed;  that  she  was  at  that  time  the 
owner  in  fee  simple  of  one-third  of  all  said  property;  that,  in 
the  absence  or  neglect  of  her  said  husband,  she  was  entitled 
to  an  additional  $600,  exemption  from  execution,  out  of  the 
same,  and  as  the  wife  of  said  Charles  Shultz  she  had  other 
marital  right!?,  in  all  amounting  to  the  full  value  of  all  the 
property  aforesaid;  that  defendants  had  full  and  complete 
knowledge  at  the  time  of  all  the  foregoing  facts,  yet  defend- 
ants did  then  and  there  cruelly  and  wickedly  form  a  con- 
spiracy among  themselves  to  defraud  plaintiff  out  of  all  her 
property  rights,  to  injure  her  person  and  feelings,  to  humili- 
ate her,  and  to  carry  out  said  conspiracy,  etc.,  for  gain  for 
themselves.  Soon  after  the  death  of  testator  the  defendant 
Henry  Struckinan  wrongfully  procured  possession  of  said  will, 
mortgage,  and  one  promissory  note  for  $250,  executed  by  the 
defendant  Charles  Shultz  and  belonging  to  the  estate  of 
the  testator  under  the  terms  of  said  will,  the  '**  plaintiflF 
having  inadvertently  placed  said  will  in  a  wrong  package  of 
papers,  said  will  and  mortgage  then  and  there  being  the 
property  of  the  plaintiff,  and  she  further  avers  that  Henry, 
after  gaining  possession  of  said  will,  did,  knowing  its  con- 
tents, secrete,  hide,  or  destroy  said  will,  and  to  the  date  of 
the  filing  of  this  complaint  secreted  the  same  from  the  plain- 
tifi"  up  to  the  time  of  the  complaint,  and  did  fraudulently 
and  wrongfully,  with  intent  and  purpose  of  defrauding  the 
plaintiff,  falsely  and  wrongfully  claim  to  be  the  owner  of 
said  property,  and  fraudulently,  and  with  the  knowledge  and 
co-operation  of  his  codefendants,  falsely  cause  suit  to  be 
brought  in  his  own  name,  as  the  owner  of  said  property  to 
foreclose  said  mortgage,  and  to  obtain  judgment  on  said 
note,  in  the  Jackson  circuit  court,  to  foreclose  said  mortgage 
and  obtain  judgtnent  on  said  note  against  the  appellant  and 
Charles  Shultz,  Minnie  Stumke,  Fred  Struckman,  and  Louisa 
Summan,  brothers  and  sisters  of  said  Henry,  except  Charles 
Shultz;  that  at  the  May  term  of  said  court  for  1881  said 
Henry  obtained  judgment  against  Charles  Shultz  and  this 
plaintiff  for  $854.15  and  foreclosure  of  said  mortgage. 

In  furtherance  of  said  conspiracy  to  injure  and  defraud 
appellant  said  Henry,  with  knowledge  of  all  the  defendants, 
wrongfully  and  for  the  purpose  of  defrauding  appellant,  pro- 
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cured  execution  to  issue  on  said  judgment,  and  on  June  18, 
1881,  said  lot,  mortgaged  as  aforesaid,  was  sold  by  the  sheriflP 
for  $600,  which  was  credited  on  the  judgment  against  said 
Charles  and  appellant,  and  said  sum  fully  satisfied  any  and 
all  judgments  against  appellant  at  the  time  of  said  sale, 
leaving  a  balance  on  said  judgment  against  said  Charles 
Shultz,  due  and  unpaid,  in  the  sum  of  $254.15;  that  appel- 
lant was  an  ignorant,  unlettered  woman,  unsuspecting  and 
confiding,  and  trusted  and  confided  in  the  honor,  integrity, 
and  '*'  justice  of  her  said  husband  and  brother,  and  they 
caused  her  to  so  do,  and  they  promised  in  all  matters  herein 
mentioned  to  act  fairly  and  justly  by  her;  that  at  the  com- 
mencement of  the  suit  aforesaid,  the  defendant  Charles 
Shultz,  her  then  husband,  falsely  and  fraudulently  repre- 
sented to  this  plaintiff,  for  the  purpose  of  deceiving  her  and 
furthering  said  conspiracy  to  defraud  her,  with  the  knowl- 
edge of  the  other  defendants,  that  he  bad  employed  counsel 
to  defend  said  suit  against  him,  and  to  defend  all  appellant's 
rights  in  and  to  all  her  real  estate  and  personal  property, 
both  legal  and  equitable,  in  connection  with  the  suit  afore- 
said. 

Relying  upon  said  representations  she  abided  the  same 
in  good  faith;  whereas,  in  truth  and  in  fact,  the  said  Charles 
employed  counsel  for  the  purpose  of  carrying  out  said  con- 
spiracy, he  witheld  all  information  from  said  counsel  so 
employed  by  him,  for  the  fraudulent  purpose  of  injuring  this 
plaintifif,  and,  for  said  purpose,  wholly  refused  to  protect  any 
of  plaintiff's  rights  in  said  suit,  or  cause  them  to  be  pro- 
tected, wholly  refusing  to  attend  said  trial  and  make  default 
therein;  and  for  the  purpose  of  more  fully  carrying  out  said 
conspiracy  to  defraud  and  ruin  her  in  property  rights  and 
health,  with  knowledge  of  the  other  defendants,  represented 
to  appellant,  for  the  better  protection  of  her  rights,  it  would 
be  prudent,  wise,  and  just  for  her  to  join  him,  the  said  de- 
fendant, in  a  conveyance  of  lot  number  184  to  A.  J.  D.  Thurs- 
ton, who  would  then  and  there  convey  the  entire  title  to  said 
property  to  this  plaintiff;  that  he  and  counsel  for  the  defense 
represented  to  her,  with  knowledge  as  aforesaid,  that  it  would 
be  an  equitable  and  just  settlement  of  the  property  rights 
between  appellant  and  her  then  husband,  and  when  so  con- 
veyed should  be  and  remain  hers  in  fee  simple,  and  should 
be  a  settlement  of  her  rights,  legal  and  equitable,  in  and  to 
the  property  •**  aforesaid,  then  in  her  husband's  name,  and 
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believing  said  representations  to  be  true  and  safe,  and  tho 
act  and  purpose  right  and  just,  and  to  protect  her  interest, 
she  did,  on  the  eleventh  day  of  November,  1879,  join  her 
husband  in  a  deed  conveying  said  lot  to  said  Thurston  for 
tho  purpose  aforesaid;  that  Thurston,  in  pursuance  of  said 
representations,  on  the  same  day,  conveyed  said  property  to 
appellant. 

She  further  avers  that  the  conveyances  were  made  as 
aforesaid  before  judgment  was  taken  against  her  and  the 
said  Charles,  on  said  notes  and  mortgage,  in  the  suit  afore- 
said; that  there  being  a  balance  due  on  said  judgment  as 
aforesaid,  the  defendants  Struckman  and  Charles  Shultz  did 
fraudulently  and  wrongfully,  to  carry  out  said  conspiracy, 
institute  proceedings  in  the  Jackson  circuit  court  against 
this  plaintiff  and  the  defendant  Charles  Shultz,  to  set  aside 
the  aforesaid  conveyance,  charging  it  to  have  been  made  to 
defraud  the  creditors  of  said  Charles  Shultz,  the  said  Henry 
knowing  at  the  time  the  allegations  in  that  respect  to  be 
false;  that  for  the  purpose  of  carrying  out  said  conspiracy 
during  the  pendency  of  said  action  said  Charles  Shultz  rep- 
resented to  her  that  able  counsel  had  been  employed  to 
defend  her  rights,  that  she  need  not  employ  counsel,  and  that 
her  rights  would  be  fully  protected;  that  Hon.  Jason  B. 
Brown  appeared  without  being  employed  by  her,  and  while  so 
engaged  was  ignorant  of  the  conspiracy  aforesaid,  whereas,  in 
truth  and  in  fact,  all  the  representations  aforesaid,  except  the 
employment  of  counsel,  were  wickedly  false  and  untrue,  and 
made  to  permanently  injure  this  plaintiff;  that  with  the  knowl- 
edge and  approbation  of  his  codefendant,  Charles  Shultz,  he 
witliheld  from  said  counsel  all  the  facts  in  said  suit,  such  facts 
giving  appellant  the  title  in  fee  simple  in  and  to  the  above- 
described  real  estate;  that  each  one  of  the  defendants  knew 
'*®  that  the  appellant  was  the  bona  fide  owner  of  the  same, 
and  that  said  property  was  worth  at  that  time  $2,500,  and 
that  she  was  the  owner  in  fee  of  one-third  of  lot  8  afore- 
said, said  mortgage  having  been  given  to  secure  the  debt  of 
her  husband,  and  in  addition  thereto  she  was  the  owner  of 
the  $450  mortgage  aforesaid,  the  gift  of  her  father  aforesaid. 
They  knew  she  was  entitled  to  $600  under  the  exemption  law 
of  the  state,  she  being  a  householder,  yet,  notwithstanding 
all  these  facts,  had  said  cause  set  for  trial  on  August  29th, 
appellant  having  none  of  her  riglits  set  up  or  defended,  the 
facts  as  aforesaid  being  withheld  from  counsel  without  the 
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knowledge  of  the  plaintiff,  and  in  furtherance  of  said  con- 
spiracy procured  judgment  setting  aside  said  conveyance  to 
her  and  subjecting  said  property  to  sale  for  the  payment  of 
said  small  judgment,  to  wit,  $254.15,  then  wrongfully  held 
by  Henry  Struckman  against  the  defendant,  Charles  Shultz; 
that  she  was  ignorant  of  the  conspiracy,  and  was  fraudulently 
informed  by  defendant  Shultz  that  her  property  rights  were 
duly  protected,  and  that  she  had  not  lost  any  of  her  property 
in  said  suit,  which  she  believed  until  the  ejectment  suit  here- 
inafter mentioned;  that  execution  was  issued  on  the  judg- 
ment against  said  Charles,  which  was  levied  on  said  property 
without  plaintiff's  knowledge;  that  on  the  seventli  day  of 
June,  1884,  said  property  was  sold  at  sheriff's  sale  on  said 
execution  to  appellee  Margaret  Roeger  for  $486.65,  and  that, 
after  getting  her  deed,  she  brought  an  ejectment  suit,  and 
recovered  judgment  of  ejectment  against  appellant,  on  which 
a  writ  of  possession  was  issued,  and  thereupon  she  was  dis- 
possessed, etc.,  by  which  she  is  damaged  $9,000,  for  which 
she  prays  judgment. 

There  was  no  error  in  sustaining  the  demurrer  to  this  com- 
plaint. The  point  to  it  all  is  that  the  conveyance  to  her  by 
her  husband  through  a  third  person  "®  was,  in  a  suit  for 
that  purpose,  set  aside  as  a  fraud  against  her  husband's 
creditors,  and  subjected  and  sold  to  pay  his  debts.  Until 
that  judgment  is  out  of  the  way  the  appellant  cannot  re- 
cover another  judgment  which  operates  as  an  impeachment 
of  the  first  judgment.  If  the  judgment  by  which  appellant's 
deed  was  set  aside  was  fraudulently  obtained,  and  the  com- 
plaint had  stated  facts  sufficient  to  establish  that  charge,  yet, 
so  long  as  the  judgment  stands,  there  could  be  no  recovery 
of  damages  for  so  obtaining  it,  because,  so  long  as  it  stands, 
it  imports  absolute  verity  as  to  every  proposition  of  law  and 
fact  essential  to  its  existence  against  all  the  parties  to  it:  1 
Freeman  on  Judgments,  sec.  289. 

It  iniports  that  it  was  just,  equitable,  lawful,  and  right  to 
set  aside  appellant's  deed  and  subject  the  property  to  sale  to 
pay  the  debts  of  her  husband,  with  absolute  verity.  That 
being  true,  for  the  purposes  of  this  case  it  makes  no  differ- 
ence how  wicked  the  conspiracy  was  that  is  charged  against 
all  the  parties  to  bring  about  that  result,  as  the  result  was 
just,  right,  and  lawful,  the  conspiracy  and  evil  acts  charged 
did  not  harm  appellant,  did  not  deprive  her  of  any  legal 
right,  and,  therefore,  no  ground  to  complain  is  shown. 
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Before  the  complaint  would  be  suflBcient,  it  should  show 
Buch  a  state  of  facts  as  that  she  could  not  get  rid  of  the  judg- 
ment by  some  proceeding  for  that  purpose  known  to  the  law. 

If  the  complaint  had  stated  facts  sufficient  to  show  that 
the  judgment  was  obtained  by  fraud  it  still  would  have  been 
insufficient,  because  she  was  a  party  to  that  judgment  and 
she  can  only  avail  herself  of  that  fraud  in  a  direct  proceed- 
ing to  vacate  and  set  aside  the  judgment:  Earle  v.  Earle,  91 
Ind.  27;  Nealis  v.  Dicks,  72  lud.  374;  Hogg  v.  Link,  90  Ind. 
346. 

*'*  The  same  is  true  of  the  other  judgment  mentioned,  by 
which  the  mortgage  was  foreclosed. 

The  allegation  that  her  father's  will  was  her  property,  and 
that  her  brother  Henry  secreted  it,  does  not  make  a  cause  of 
action,  because  it  is  not  alleged  that  it  was  of  any  value  to 
her  or  anybody  else,  and,  moreover,  if  it  may  be  supposed  to 
have  some  value,  it  is  not  stated  that  the  secretion  of  the 
will  worked  any  harm  or  damage  to  her.  If,  notwithstand- 
ing its  wrongful  secretion,  appellant  received  all  that  it  be- 
queathed to  her,  then  its  secretion  by  appellee  Struckman 
could  not  be  the  basis  of  a  judgment  for  damages. 

As  to  the  note  with  wliich  she  charges  her  brother  of 
wrongfully  taking  out  of  her  possession  the  complaint  shows 
that  it  belonged  to  the  estate  of  her  father.  In  any  possible 
view  we  think  the  complaint  wholly  failed  to  state  &  cause 
of  action. 

The  judgment  is  affirmed. 

Judgments — CoNCLUsiVBNBas  of. — A  judgment  of  a  court  having  jaris- 
dictioa  is  binding  on  the  parties,  no  matter  how  erroneous  it  may  be,  until 
reversed  or  annulled:  Morrill  v.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95, 
and  extended  note;  Peck  v.  McLean,  36  Minn.  228;  1  Am.  St.  Rep.  665; 
Oould  V.  Sternhurg,  128  III.  510;  15  Am.  St.  Rep.  138,  and  extended  note. 
A  judgment,  though  clearly  erroneous,  is  conclusive  as  an  estoppel:  People 
V.  Holladay,  93  Cal.  241;  27  Am.  St.  Rep.  186.  See,  also,  the  cases  collected 
in  the  note  to  Burner  v.  Hevener,  26  Am.  St.  Rep.  955. 

JoDQMENTS — Impeachino  FOB  Fracd. — A  domestic  judgment  of  a  court 
having  jurisdiction  of  the  subject  matter  and  of  the  parties  cannot  be 
questioned  collaterally  for  fraud  aliunde  the  record  by  the  parties  or  privies: 
Morrill  r.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95,  and  note;  Dow  r. 
Blake,  U8  111.  76;  39  Am  St.  Rep.  156,  and  note.  A  judgment  or  decree 
obtained  by  fraud  is  not  void  in  tho  sense  that  it  can  be  assailed  in  a  strictly 
collateral  proceeding:  Smithson  v.  Smithson,  37  Neb.  535;  40  Am.  St.  Rep. 
604,  and  note. 
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New  Pittsbuegh  Coal   and  Coke   Company  v. 
Peterson. 

[130  Indiana,  398.] 

Mastkb  and  Servant — Fellow-servants — Vice-principal. — Employees 
serving  a  common  master,  engaged  in  the  same  common  pursuit,  and 
in  accomplishing  the  same  common  object,  are  fellow-servauta.  The 
mere  fact  that  one  of  them  has  power  to  employ  or  discharge  the  others 
does  not  make  him  a  vice-principaL 

Master  and  Servant — Vice-principal. — A  foreman  may  be,  and  ordi> 
narily  is,  bat  a  mere  fellow*servant.  The  burden  is  upon  an  injured 
servant  to  show  by  allegations  in  his  complaint  that  such  foreman, 
whose  negligence  caused  the  injury,  is  a  vice-principal  and  not  a  fellow- 
servant. 

Master  and  Servant — Vice- principals. — The  question  as  to  whether  an 
employee  is  a  vice-principal  or  a  fellow-servaut  must  be  determined  by 
ascertaining  whether  the  act  performed  or  duty  omitted  is  one,  the 
doing  of  which  is  charged  upon  the  master,  and  by  him  delegated  to 
the  servant.  If  it  is  the  servant  is  a  vice-principal,  and  the  master  is 
liable  for  injury  resulting  from  such  act  or  omission  by  such  servant, 
provided  the  injured  servant  is  free  from  negligence  and  has  not 
assumed  the  hazard. 

Master  and  Servant — Vice-principals. — Whether  an  employee  is  a  vice* 
principal  or  a  fellow-servant  does  not  depend  upon  his  rank,  but  upon 
the  fact  as  to  whether  the  duty  omitted  or  the  act  performed  by  him  is 
one  owing  from  the  master  to  the  injured  servant,  the  discbarge  of 
which  the  master  has  conferred  upon  the  negligent  servant. 

Master  and  Servant — Duty  or  Servant— Liability  of  Master. — Fel- 
low-servants owe  to  their  master  a  diligent  and  watchful  care  over  his 
business,  and  to  each  other  a  vigilance  and  caution  for  their  own  safety. 
The  master  is  not  liable  for  the  consequences  of  their  unfaithfulness  to 
him  unless  he  continues  them  in  bis  employ  with  knowledge  thereof, 
nor  is  he  liable  when  he  has  violated  uo  duty  owing  by  him  to  them. 
Master  and  Servant — Vice- principals — Liabiuty  of  Master. — A  serv- 
ant injured  by  the  negligence  of  another  servant  must  show  by  his  com- 
plaint that  some  duty  of  the  master  to  him  has  been  violated  in  order 
to  hold  the  latter  liable,  and,  if  such  duty  is  one,  the  discharge  of  which 
has  been  delegated  by  the  master  to  a  servant,  not  only  the  duty  but 
the  delegation  of  it,  as  well  as  its  violation,  must  be  alleged  and  shown 
by  the  complaint. 

J.  S.  Bays,  for  the  appellant. 

W.  C.  Hultz  and  0.  G.  Riley,  for  the  appellee. 

•••  H.iCKNEY,  J.  The  appellee  sued  the  appellant  in  the 
court  below  for  [)ersonal  injuries,  and  recovered  judgment  for 
five  thousand  dollars. 

His  complaint  was  in  four  paragraphs,  the  first  of  which 
was,  in  substance,  as  follows: 

The  appellee  was  employed  to  do  general  work  in  and 
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about  the  appellant's  coke-jards,  and  to  haul  away  ashes 
and  other  refuse,  haul  slack,  and  clean  the  yards,  from  July 
SO,  1888,  to  and  including  February  19,  1889;  that  he  was 
inexperienced  in  working  with  machinery,  as  the  defendant 
well  knew;  that  on  said  last-named  day  one  Gus  Lawrence 
was  defendant's  agent  to  employ  and  discharge  its  workmen, 
including  the  plaintiff,  and  to  control  their  works;  that  said 
Lawrence  negligently  directed  the  plaintiff  to  clean  certain 
of  defendant's  slack-elevators,  and  the  place  of  performing 
«uch  work  was  dangerous,  in  that  it  became  necessary  to 
stand  close  to  the  machinery  of  the  elevator,  and  upon  the 
buckets  thereof,  and  that,  if  the  machinery  was  put  in  motion 
while  he  was  so  occupied,  injury  was  sure  to  follow,  of  vt'hich 
dangers  said  defendant  well  knew;  that  plaintiff  entered 
«pon  the  work  so  assigned,  in  the  presence  and  under  the 
■direction  of  said  Lawrence,  and  "reposed  confidence  in  the 
prudence  and  caution  of  the  defendant,  and  that  defendant 
would  notify  him  of  the  starting  of  the  machinery,  so  that  he 
could  remove"  from  its  dangers;  that  while  so  engaged,  and 
without  notice  or  warning,  the  defendant  negligently  put  the 
machinery  in  motion,  whereby  plaintiff,  without  fault  or  neg- 
ligence on  his  part,  was  drawn  into  the  guide  of  the  elevator 
belt  and  buckets,  and  sustained  the  injuries  complained  of. 

^^**  The  second  paragraph  varies  from  the  first  only  in 
alleging  that  the  plaintiff's  employment  was  special,  in  that 
it  was  to  haul  slack,  clean  the  yard,  and  haul  ashes  and  other 
refuse,  and  that  he  was  inexperienced  and  unacquainted  with 
the  use  of  said  machinery,  and  ignorant  of  the  dangerous 
character  of  the  work. 

The  third  paragraph  is,  in  effect,  the  same  as  the  second, 
•excepting  that  it  alleges  that  the  plaintiff  was  directed  to 
perform  said  service  near  the  time  for  starting  the  machin- 
ery in  motion,  and  that  the  defendant  knew,  or  by  ordinary 
care  could  have  known,  of  the  nearness  of  the  time  for  start- 
ing said  machinery,  and  that  it  would  start  while  plaintiff 
was  so  engaged,  and  of  his  dangerous  situation. 

The  fourth  paragraph  differs  from  the  first  only  in  alleg- 
ing, in  addition  to  the  facts  contained  in  the  first,  "  that  the 
place  furnished  the  plaintiff  to  work  in  was  not  a  safe  place, 
but  was  extremely  dangerous  in  this,  that  death  or  great 
bodily  harm  was  sure  to  result  to  one  who  occupied  the  place 
80  assigned  the  plaintiff,  when  the  machinery  was  in  motion," 
and  "that  plaintiff  did  not  know  of  the  proximity  of  the  time 
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for  starting  said  machinery."  This  paragraph,  however,  does 
not  allege  negligence  in  the  starting  of  the  machinerj,  or 
that  it  was  started  by  the  defendants  or  its  servants. 

In  considering  the  suiiiciency  of  this  complaint  it  is  essen- 
tial that  we  keep  in  view  the  theory  upon  which  it  proceeds; 
in  other  words,  the  duty  of  the  master  for  the  violation  of 
wliich  a  recovery  is  claimed.  The  master  is  not  charged 
with  supplying  improper,  imperfect,  or  unusual  machinery 
for  the  purposes  in  wliich  it  engaged  the  servants  operating 
the  mill,  nor  is  it  alleged  that  there  was  any  negligence  in 
employing  or  retaining  in  the  service  ignorant,  unskilled,  or 
habitually  negligent  servants,  nor  is  it  an  element  of  the 
cause  of  action  that  ***  the  master  failed  to  adopt  proper 
rules  for  the  government  of  its  servants,  nor  that  the  machin- 
ery was  started  in  violation  of  such  rules  as  to  the  time  or 
manner  thereof. 

The  necessary  conclusion  is  that  the  injury  complained  of 
was  the  result  of  negligence  in  not  delaying  the  starting  of 
the  machinery  while  Peterson  was  in  the  elevator.  We  are 
not  to  presume  that  the  engineer  knew  of  Peterson's  situation 
when  he  started  the  machinery,  nor  can  we  presume  that  he 
started  the  machinery  at  an  unusual  time.  More  briefly 
stated,  it  is  not  for  us  to  presume  that  the  engineer  acted 
willfully  or  negligently. 

The  only  negligence  charged  is  that  of  Lawrence.  If  he 
was  a  fellow-servant  of  Peterson,  and  not  a  vice-principal, 
all  of  the  paragraphs  of  complaint  were  bad.  The  allega- 
tion of  Lawrence's  relation  to  the  master,  as  we  find  it  in 
every  paragraph,  was  that  one  Gus  Lawrence  was  defendant's 
agent,  with  full  authority'  "to  control  the  work  of  and  to 
employ  and  discharge  the  plaintiff  from  his  employment,  as 
well  as  other  servants  of  said  defendant." 

Whether  Lawrence  was  a  vice-principal  in  performing  the 
service  in  which  his  negligence  caused  the  appellee's  injury 
must  be  determined  from  this  allegation,  in  the  light  of  the 
autliorities.  But  for  this  allegation  it  clearly  appears  that 
the  appellee  and  Lawrence  were  serving  the  same  common 
master,  and  were  engaged  in  the  same  common  pursuit,  in 
accomplishing  the  same  common  object,  and  were,  therefore, 
fellow-servants. 

The  questions  of  rank  and  of  power  to  employ  and  dis- 
charge servants  are  not  controlling  in  the  consideration  of 
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the  relation  of  Lawrence  to  the  appellant:  Justice  v.  Penr^ 
sylvania  Co.,  130  Ind.  321. 

As  there  said,  in  effect,  the  controlling  consideration  *•* 
is  whether  the  act  or  omission  is  one  arising  from  a  duty 
owing  by  the  master  to  the  servant,  the  discharge  of  which 
duty  is  intrusted  by  the  master  to  the  negligent  servant. 

In  Brazil  etc.  Coal  Co.  v.  Cain,  98  Ind.  282,  the  complaint 
alleged  that  Hopkins  was  the  master's  "bank  boss,  and,  as 
such,  had  charge  of  its  coal  mine  and  control  of  the  men 
working  therein,  and  it  was  his  duty  to  look  after,  care  for, 
and  superintend  said  mine,  and  the  entire  workings  therein, 
and  to  secure  and  keep  the  rooms,  entrances,  and  openings 
of  such  mine  in  a  safe  condition."  This  was  held  insuffi- 
cient to  charge  the  master  with  the  negligence  of  Hopkins 
as  a  vice-principal. 

This  case  has  been  followed  with  approval  in  numerous 
cases,  including  Indiana  Car  Co.  v.  Parker^  100  Ind.  181; 
Pittsburgh  etc.  By.  Co.  v.  Adams,  105  Ind.  151;  Lake  Shore  etc. 
By.  Co.  V.  Stupak,  108  Ind.  1;  Indiana  etc.  By.  Co.  v.  Dailey, 
110  Ind.  75;  Cincinnati  etc.  B.  B.  Co.  v.  Mc Mullen,  117  Ind. 
439,  10  Am.  St.  Rep.  67. 

The  most  that  can  be  claimed  for  the  allegations  of  the 
complaint  before  us,  upon  the  question  under  immediate  con- 
sideration, is  that  Lawrence  was  the  master's  foreman  as  to 
the  labors  of  Peterson  and  others  of  the  master's  employees. 

That  a  foreman  may  be,  and  that  he  is,  ordinarily  but  a 
fellow-servant  is  very  fully  discussed  in  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181,  where  many  of  the  cases  on  the  subject 
are  reviewed.  In  that  case  the  distinction  is  clearly  made 
between  cases  where  the  service  of  the  foreman  or  other 
employee  of  superior  rank  involves  the  performance  of  some 
duty  owing  by  the  master  to  his  servants,  as  in  the  supply- 
ing of  proper  machinery  or  safe  places  to  work,  and  those 
cases  where  the  duty  violated  is  one,  not  of  the  master,  but 
of  one  servant  to  another  *•'  engaged  in  one  common 
employment.  There  some  of  the  cases  cited  by  the  appellee 
in  this  case  are  reviewed,  and  their  application  to  a  case  not 
involving  a  duty  of  the  master  is  denied.  So  it  may  be  said 
of  all  other  cases  cited  by  the  appellee  in  this  case.  They 
involve  authority  from  the  master  to  the  foreman  to  supply 
proper  machinery  and  safe  working  places,  duties  clearly 
owing  by  the  master,  and  which  could  not  be  so  delegated  as 
to  absolve  him  from  liability. 
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In  cleaning  the  elevator  the  appellee  and  Lawrence  were 
discharging  a  duty  owing  from  both  to  the  master,  and  they 
were  necessarily  fellow-servants.  The  negligence  of  Law- 
rence in  failing  to  prevent  the  starting  of  the  machinery  is 
not  shown  to  have  been  the  omission  of  a  duty  expressly  or 
impliedly  delegated  to  him  by  the  master. 

In  every  case  the  position  of  vice-principal  must  be  deter- 
mined by  ascertaining  whether  the  act  performed  or  duty 
omitted  is  one,  the  doing  of  wiiich  is  charged  upon  the  mas- 
ter and  delegated  to  the  servant.  In  other  words,  whether  the 
servant  has  been  put  in  the  place  of  the  master  as  to  the  par- 
ticular service  performed  or  omitted.  If  he  has,  and  his  act 
or  omission  while  in  that  particular  service  involves  a  duty 
owing  by  the  master  to  the  servant,  the  master  is  liable  for 
injury  resulting  from  such  act  or  omission,  if  the  injured 
servant  is  free  from  negligence,  and  has  not  assumed  the 
hazard. 

In  Spencer  v.  OJiio  etc.  Ry.  Co.,  130  Ind.  181,  Spencer  was 
directed,  by  one  under  whose  orders  he  was  required  to  work, 
to  clean  a  locomotive,  and,  while  engaged  in  the  task,  under 
the  boiler,  the  engineer  started  the  locomotive  and  ran  upon 
him.  It  was  there  said:  "  If  there  was  negligence  on  the  part 
of  the  employees  of  the  company,  either  in  ordering  him  to 
clean  the  engine,  or  of  the  engineer  in  starting  the  engine,  it 
was  the  negligence  *****  of  a  co-employee,  for  which  the  appel- 
lee is  not  responsible":  Wilson  v.  Madison  etc.  R.  R.  Co.y  18  Ind. 
226;  Gormley  v.  Ohio  etc.  Ry.  Co.,  72  Ind.  31;  Ewald  v.  Chi- 
cago etc.  Ry.  Co.,  70  Wis.  420;  5  Am.  St.  Rep.  178;  Pease  v. 
Chicago  etc.  Ry.  Co.,  61  Wis.  163;  Bergstrom  v.  Staples,  82 
Mich.  654. 

In  Pease  v.  Chicago  etc.  Ry.  Co.,  61  Wis.  163,  is  quoted,  with 
approval,  from  Heine  v.  Chicago  etc.  Ry.  Co.,  58  Wis.  628,  as 
follows:  "  The  fact  that  the  negligent  employee  has  the  power 
to  direct  and  order  the  acts  and  movements  of  the  one  injured 
does  not  take  the  case  out  of  such  [fellow-servant]  rule." 

The  case  of  Bergstrom  v.  Staples,  82  Mich.  654,  makes  the 
distinction  between  cases  where  injury  is  the  result  of  imper- 
fect or  insufficient  machiner}',  rendering  the  place  of  service 
dangerous,  and  cases  where  the  service  is  hazardous  because 
of  those  dangers  which  are  necessarily  incident  to  use  of 
proper  macliinery,  and  the  case  may  be  regarded  upon  the 
construction  we  have  given  the  complaint  before  us. 

The  case  of  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  N.  Dak.  336, 
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26  Am.  St.  Rep.  621,  is  a  very  instructive  case,  and  holds  the 
fellow-servant  rule  not  to  depend  upon  the  rank  of  the  neg- 
ligent servant,  but  upon  the  fact  as  to  whether  the  duty 
on)itted  is  one  owing  from  the  master  to  the  injured  servant, 
and  one  the  discharge  of  which  the  master  has  conferred 
upon  the  negligent  servant.  Tliere  the  negligent  servant  was 
in  control  of  the  men  and  the  work,  with  authority  to  direct 
and  supervise,  and  power  to  employ  and  discharge.  The 
negligence  was  in  failing  to  block  a  long  pile  which  was 
being  removed  from  a  car  upon  skids,  the  foreman  having 
knowledge  that,  to  omit  such  blocking,  one  end  of  the  pile 
would  slide  faster  than  the  other,  and,  in  doing  so,  fall 
between  the  skids,  where  the  injured  servant  was  ****  work- 
ing. The  foreman  was  held  to  be  a  fellow-servant  of  the 
injured  employee. 

The  fellow-servant  rule  is  founded  in  wisdom,  and  any 
departure  from  it  is  dangerous  to  the  prosperity  and  perpe- 
tuity of  the  enterprises  of  manufacturing,  mining,  railroad- 
ing, and  those  industries  requiring  the  services  of  many 
servants.  More  than  this,  it  increases  the  dangers  to  such 
servants  who  may  be  so  employed.  When  the  master  has 
supplied  a  safe  place  to  work,  has  employed  skillful  and 
diligent  servants,  and  has  furnished  suitable  and  safe 
appliances  with  which  to  perform  the  service,  it  is  a  rare 
instance  in  which  he  is  liable  for  injuries  to  his  servants. 
The  servants  owe  to  the  master  a  diligent  and  watchful  care 
over  his  business,  and  they  owe  to  each  other  a  vigilance 
and  caution  for  their  own  safety.  The  master  should  not  be 
held  for  the  consequences  of  their  unfaithfulness  to  hira 
unless  he  continues  them  with  knowledge  of  their  faithless- 
ness. The  master  should  not  be  liable  for  their  neglect  of 
the  duty  they  owe  to  each  other,  for  that  is  by  no  fault  of 
his.  The  rule  which  deprives  them  of  compensation  for 
injuries  sustained  from  the  neglect  each  of  the  other  in- 
spires that  care  and  diligence  in  the  discharge  of  their  duties, 
both  to  the  master  and  to  themselves,  which  is  essential  to 
the  welfare  of  the  master  and  the  safety  of  each  other.  When 
the  rule  is  destroyed  its  inducement  to  care  is  gone,  and  the 
master,  if  not  liable  for  the  fault  of  his  servants  as  between 
themselves,  has  servants  whose  duties  require  no  care  except- 
ing that  each  shall  look  to  his  own  safety. 

Wliere  it  does  not  appear  that  the  master  has  violated  a 
duty  owing  to  his  servant,  there  is  not,  and  should  not,  be 
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any  liability  by  the  master.  Tlie  burden  must  rest  upon  the 
injured  servant  to  sliow,  by  his  complaint,  that  some  duty  of 
the  master  has  been  violated.  If  that  duty  *"®  is  one  the 
discharge  of  which  has  been  delegated  to  another,  not  only 
the  duty,  but  the  delegation  of  it,  as  well  as  its  violation, 
must  be  shown. 

The  complaint  before  us  fails  to  plead  facts  taking  the 
case  out  of  the  general  rule.  Nothing  is  alleged  from  which 
we  can  infer  a  breach  of  duty  by  the  master,  or  by  one  stand- 
ing, by  authority,  in  the  i)lace  of  the  master,  in  the  perform- 
ance of  any  duty  owing  by  the  master. 

We  conclude,  therefore,  that  the  allegations  of  the  com- 
plaint are  not  sufficient  to  establish  the  relation  of  vice-prin- 
cip.il  by  Lawrence,  the  alleged  negligent  servant. 

The  judgment  of  the  circuit  court  is  reversed. 

Mastek  and  Servant — Vice-principal— Whether  Forkmaw  is. — A 
railway  section  foreman,  having  power  to  control,  employ,  and  discliarge 
the  men  under  him,  occupies  the  position  of  vice-principal  as  to  them,  ia 
BO  far  as  they  are  affected  by  his  acts:  Svxeney  v.  Gvlfttc  Ry.  Co.,  84  Tex. 
433;  31  Am.  St.  Rep.  71,  and  note;  Colorado  etc.  liij.  Co.  v.  Nnylon,  17  CoL 
601;  31  Am.  St.  Rep.  .S35,  and  note;  SuUiran  v.  Himiiihal  etc.  R.  R.  Co.,  107 
Mo.  66;  28  Am.  St.  Rep.  388,  and  note;  BloT/il  v.  S(.  Louis  etc  Ry.  Co.,  5» 
Ark.  6G;  41  Am.  St.  Rep.  85,  and  note.  Contra,  see  Spanake  v.  Pfiiladelplda 
etc.  R.  R.  Co.,  148  Pa.  St.  184;  33  Am.  St.  Rep.  821,  and  note. 

Mastbr  a.vd  Servant — Te.st  as  to  Whether  Servant  is  A''ice-prin- 
CIPAL. — The  liability  of  a  master  for  the  negligence  of  his  servant,  whereby 
another  servant  was  injured,  does  not  depend  upon  tlie  doctrine  of  respmt^ 
deal  stiperior,  but  upon  the  omission  of  some  duty  which  the  master  owe» 
to  the  injured  servant  that  he  should  have  performed:  Hnnkinav.  Niw  Ywh 
etc.  R.  R.  Co.,  142  N.  Y.  416;  40  Am.  St,  Rep.  616,  and  note.  A  person 
cinployed  by  a  master,  and  given  power  to  superintend,  control,  and  direct 
other  employees  engaged  in  the  performance  of  certain  work  for  the  mas* 
ter,  is,  as  to  the  men  under  him,  a  vice-principal,  whatever  he  may  be 
called:  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  66;  41  Am.  St.  Rep.  85, 

Master  and  Servant  —  Vice-principal  —  Effect  of  Rank.  —  As  to 
whether  a  servant  is  a  vice-principal  does  not  depend  on  the  question  of 
rank:  Hankina  v.  New  York  etc.  R.  R.  Co.,  142  N.  Y.  41(5;  40  Am.  St.  Rep. 
616,  and  note;  Jenkins  v.  RicJimond  etc.  R.  R.  Co.,  39  S.  C.  507;  39  Am.  St. 
Rep.  750,  and  note;  Daves  v.  Soul/tern  Pae.  Co.,  98  Cal.  19;  36  Am.  St.  Rep. 
133,  and  note;  Colorado  etc  Ry.  Co.  v.  Naylon,  17  Col.  501;  31  Am.  St. 
Rep.  335. 

Ma.ster  and  Servant — Master,  When  Liable  fob  Nkoltobncs  or 
Fkllow-servant. — A  servant  may  recover  damages  for  the  negligence  of 
his  fellow-servant  if  the  latter  was  unskilled  and  incompetent  to  perform 
bis  duties,  and  this  was  known  to  the  master,  or  could  have  been  known  t» 
him  by  due  care,  and  was  not  known  to  the  injured  servant:  CnnipMl  r. 
Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878,  and  note,  with  the  caaes  collected. 
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Thompson  v.  MoOorklb. 

[136  Indiana,  484.] 

JtrDGMENTS  —  Service  by  Publication.  —  Con strjuctivo  service  of  process 

by  publication  adilreased  to  "John  McCorkle  and McCorkle,  his 

wife,"  he  being  tlien  dead,  is  no  notice  as  to  her  of  the  pendency  of  the 
action;  and  a  judgment  baaed  on  such  constructive  service  of  process 
alone  is  void  as  to  her,  and  she  is  entitled  to  have  it  set  aside. 

CoTKNANCT — PURCHASE  OP  Tax  Title. — A  cotenant  in  possession  cannot 
acquire  title  as  against  his  coteuant  by  purchasing  a  tax  title  to  the 
common  property. 

Tender — When  Unnecessart. — In  an  action  by  one  cotenant  to  set  aside 
a  tax  title  to  the  common  property  acquired  by  another  cotenant,  no 
tender  of  taxes  is  necessary  before  bringing  suit. 

Tax  Titles — Setoff. — One  who  at  tax  sale  acquires  the  title  of  the  grantee 
of  a  husband  whose  wife  has  not  released  her  inchoate  dower  interest 
in  the  land  cannot,  as  against  such  wife's  interest,  set  up  as  a  counter- 
claim taxes  paid  before  the  vesting  of  her  dower  interest  by  her  hus« 
band's  death. 

Tax  Title — Inchoate  Dower  Interest. — A  purchaser  of  a  tax  title  to 
land  in  which  a  wife  holds  an  inchoate  dower  interest  becomes  the  legal 
owner,  subject  to  such  interest,  and  is  bound  to  pay  the  taxes  on  the 
land  until  the  wife's  dower  interest  becomes  vested  by  the  death  of  her 
husband. 

Statute  of  Limitations — Dower. — The  statute  of  limitations  does  not 
begin  to  run  against  the  inchoate  dower  interest  of  the  wife  in  lands 
until  the  death  of  her  husband. 

Judgments — SErriNo  Aside — Want  of  Jurisdiction. — A  judgment  can- 
not be  set  aside  for  want  of  jurisdiction  of  the  person  of  the  defendant 
when  the  findings  upon  which  it  is  based  show  that  it  was  rendered 
upon  a  valid  record  of  service  made  in  good  faith. 

Judgments — Direct  Attack — Want  of  Notice. — An  attack  on  a  judg- 
ment by  the  judgment  defendant,  on  the  ground  of  want  of  actual  no- 
tice, and  fraud  in  its  procurement,  constitutes  a  direct  attack. 

Actions— Parties — Dower. — A  widow  claiming  a  dower  interest  in  lands 
conveyed  by  her  husband  in  his  lifetime  by  deed  in  which  she  did  not 
join,  and  subsequently  sold  for  taxes,  is  a  necessary  party  to  an  action 
to  quiet  title  to  the  land. 

Tax  Titles— Effect  on  Dower  Interk.st. — A  wife's  inchoate  dower  in- 
terest in  land  is  not  divested  or  affected  by  a  tax  sale  of  the  land  in  th« 
absence  of  a  statute  so  providing. 

Tax  Titles.— Purchaser  at  Tax  Sale  Takes  Only  a  Derivative  Title 
when  the  law  requires  the  laud  to  be  listed  for  taxation  in  the  name  of 
the  owner. 

Tax  Titles— Rights  of  Purchasers— Effect  on  Dower  Interest.— A 
widow  is  entitled  to  recover  her  dower  interest  in  lands  conveyed  by 
her  husband  by  deed  in  which  she  did  not  join  and  subsequently  sold 
for  taxes,  without  repaying  to  the  purchaser  at  the  tax  sale  such  taxes 
as  were  paid  by  him  before  her  dower  interest  became  vested  by  the 
death  of  her  husband. 

8.  P.  Thompson,  B.  K.  and  W.  F.  Elliott,  for  the  appellant 
T,  B.  Adams  and  I.  Carter,  for  the  appellee. 
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*®'  Dailey,  J.  The  appellee,  as  widow  of  John  McCorkle, 
who  died  at  Shelbyville,  Indiana,  May  20,  1880,  on  the  thir- 
teenth day  of  January,  1890,  brought  an  action,  in  the  Jas- 
per circuit  court,  against  tiie  appellant,  alleging,  in  substance, 
that  her  husband,  prior  to  August  23,  1859,  owned  the  north 
half  of  the  southeast  quarter  of  8ecti9n  *®*  21,  township  31 
nortli,  range  7  west,  containing  eighty  acres,  in  said  county; 
that  plaintiff  is  the  owner  of  the  undivided  one-third  of  said 
real  estate,  and  defendant  is  owner  of  the  undivided  two- 
thirds  part  thereof;  that  the  same  is  susceptible  of  equitable 
partition  between  the  owners  according  to  the  respective 
riglits  and  interests;  that  defendant,  with  the  wrongful  intent 
to  cheat  and  defraud  plaintiff,  on  December  3,  1883,  filed  la 
the  Jasper  circuit  court  a  complaint  in  two  paragraphs,  in 
which  he  falsely  alleged  that  he  was  the  owner  in  fee  of  said 
tract  and  certain  other  lands  therein  described;  that  when 
the  same  was  filed  he  knew  he  was  the  owner  in  fee  of  but 
two-thirds,  and  tliat  plaintiff  was  the  owner  in  fee  of  the  one- 
third  part  thereof;  that  plaintiff  was,  at  the  time  of  filing 
said  complaint,  and  ever  since  has  continued  to  be,  such 
owner;  that  said  Thompson,  in  his  complaint,  falsely  alleges 
that  "the  defendant  claims  some  interest  in  said  land,  the 
nature  of  which  is  unknown  to  plaintiff,  but  plaintiff  says 
that  said  claim  casts  a  cloud  upon  his  title  to  said  real  es- 
tate"; that  in  pursuance  of  his  fraudulent  design,  and  to 
carry  the  same  into  effect,  he  caused  and  procured  an  affi- 
davit to  be  made  by  one  Austin,  averring  that  said  action  was 
brought  to  quiet  title  to  certain  land  in  said  county;  that  de- 
fendants were  necessary  parties  thereto,  and  were  nonresidents 
of  the  state  of  Indiana;  that  on  said  false  affidavit,  and  pur- 
suant to  his  fraudulent  design,  and  to  carry  the  same  into 
effect,  he  caused  and  procured  the  clerk  of  the  Jasper  circuit 
court  to  issue  and  publish  in  the  Rensselaer  Republican^  a 
weekly  newspaper  of  general  circulation,  printed  and  pub- 
lished in  said  county,  a  notice  to  certain  parties,  among  wiiom 
were  John  McCorkle  and  McCorkle,  his  wife,  notify- 
ing them  that  plaintiff  had  filed  his  complaint  in  said 
court,  to  quiet  his  title  to  and  foreclose  a  tax  lien  on,  said 
premises,  ****  and  that  the  same  would  stand  for  trial  on  Sat- 
urday, January  26,  1884;  that  afterward  he  procured  the 
publisher  of  said  paper  to  make  an  affidavit  of  the  proper 
publication  of  said  notice,  and  caused  the  same  to  be  filed  in 
the  office  of  the  clerk  of  said  court  as  proof  of  the  pendency 
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of  said  cause  and  of  the  subject  matter  thereof,  and  procured 
the  clerk  to  indorse  the  filing  thereon;  that  no  other  notice 
was  ever  issued  or  given  to  the  defendants,  or  either  of  them, 
in  said  cause;  that  no  summons  was  ever  issued  in  said 
cause,  and  no  notice  of  the  pendency  of  said  suit  was 
ever  served  upon  or  given  to  the  plaintiff  herein;  that  she  did 
not,  either  by  person  or  attorney,  enter  her  appearance  to 
said  suit;  that  she  did  not  waive  the  service  of  process  upon 
her  in  said  suit,  and  did  not  acknowledge  process  or  the  ser- 
vice of  process  upon  her  therein,  and  had  no  notice  or  knowl- 
edge that  such  suit  had  ever  been  brought  or  judgment  taken 
in  the  same,  until  November  6,  1889,  and  there  was  no 
attempt  to  bring  her  into  court  in  said  suit,  except  by  pub- 
lication as  stated;  that  afterward  said  Thompson,  pursuant 
to  his  fraudulent  design,  and  to  carry  out  the  same,  presented 
to  the  court  said  notice  and  said  affidavit  of  publication  as 
proof  of  notice  to  defenda!its  in  said  suit,  and  moved  the 
court  thereupon  to  default  the  defendants  in  said  cause  for 
want  of  appearance  and  answer,  which  motion  was  sustained, 
and  said  defendants  were  called  in  the  names  as  set  out  in 
said  notice,  and,  as  such,  defaulted;  that  thereupon  said 
Thompson  moved  the  court  for  judgment  against  defendants 
upon  such  default,  which  motioii  was  sustained,  and  judg- 
ment was  then  rendered  quieting  the  title  to,  and  foreclosing 
his  tax  lien  on,  said  real  estate,  and  adjudging  him  to  be 
the  owner  in  fee  thereof;  that  the  court  also  found  the  notice 
sufficient  to  give  the  court  jurisdiction  *****  of  both  the  sub- 
ject matter  and  the  parties  defendant  to  said  suit. 

Plaintiff  further  avers  that  John  McCorkle  died  intestate 
at  Shelby  county,  Indiana,  on  May  20,  1880,  and  that  she 
has  resided  continuously  in  said  Shelby  county  for  seventy 
years  last  past;  that  at  no  time  during  her  life  has  she  lived 
in  any  state,  territory,  district,  or  county  other  than  where 
she  now  resides;  that  her  name  is  Maria  McCorkle. 

And  plaintiff  further  says  that  by  reason  of  the  fraudulent 
conduct  of  defendant  he  procured  said  fraudulent  judgment 
to  be  rendered;  that  the  court  had  no  jurisdiction  of  her  per- 
son to  render  any  judgment  against  her  in  said  suit  to  quiet 
title  to  said  real  estate;  that  said  judgment  is  both  fraudu- 
lent and  void,  but  is  a  cloud  upon  her  title  to  one-third  of 
said  real  estate. 

Wherefore  she  asks  that  said  judgment  be  adjudged  void 
as  to  her,  and  set  aside,  and  held  for  naught;  that  she  have 
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partition  of  said  real  estate;  that  she  be  adjudged  the  owner 
in  fee  of  the  one-third  of  the  same;  that  commissioners  be 
appointed  to  make  partition,  and  that  she  have  all  other  fur- 
ther and  proper  relief. 

To  this  complaint  tiiere  was  an  answer  filed  in  five  para- 
graphs. To  the  third  and  fifth  a  demurrer  was  sustained. 
The  fourth  paragraph  of  what  purported  to  be  the  answer, 
was  a  counterclaim.  To  this  paragraph  plaintiflf  filed  an 
answer  in  three  paragraphs.  A  demurrer  was  sustained  as 
to  the  second  of  these,  and  overruled  as  to  the  third.  A  re- 
ply to  the  second  paragraph  of  the  answer  was  filed  in  three 
paragraphs.  To  the  first  and  third  of  these  a  demurrer  was 
overruled. 

The  issues,  as  made,  and  upon  which  the  cause  was  tried, 
were  upon  the  complaint;  the  first,  second,  and  ****  fourth 
paragraphs  of  answer;  the  reply  to  the  second  paragraph  of 
the  answer,  in  three  paragraphs;  and  first  and  third  para- 
graphs of  answer  to  the  counterclaim. 

The  court  found  the  facts  specially,  and  stated  its  conclu- 
sions of  law  thereon.  The  defendant  excepted  to  each  con- 
clusion of  law,  and  thereupon  moved  for  judgment  in  his 
favor,  which  motion  was  overruled.  The  plaintifif  moved  for 
judgment  in  her  favor,  which  motion  was  sustained.  The 
appellant  has  assigned  many  errors,  being  numbered,  in  the 
record,  from  1  to  13,  inclusive.  Some  of  these  have  not 
been  discussed  by  him,  and  are,  therefore,  waived.  We  will 
endeavor  to  consider  such  questions  as  were  assigned  as  error 
and  have  been  discussed. 

The  complaint  sets  forth  evidentiary  facts,  as  well  as  facts 
which  the  statute  requires  shall  be  pleaded.  This  was  evi- 
dently done  that  plaintiff's  cause  of  action  might  be  tested 
by  demurrer. 

"Ordinarily,  an  action  for  partition  does  not  present  the 
question  of  title  for  adjudication,  but  tiie  pleadings  may  be 
so  framed  as  to  present  that  question."  "  Where  a  plaintiff 
undertakes  to  set  forth  the  facts  which  constitute  his  title  he 
will  fail  unless  the  facts  are  sufficient  to  clothe  him  with  the 
title  asserted,  and  it  is  the  facts  sufficiently  pleaded  which 
will  control,  and  not  the  general  averments":  Spencer  v.  Mo 
Oonagle,  107  Ind.  410  (413);  McPheetera  v.  Wright,  110  Ind. 
519;  City  of  Logansport  v.  McConnell,  121  Ind.  416. 

The  complaint  before  us  must  be  tested  by  applying  the 
law  to  the  facts  specially  pleaded,  for  it  is  the  rule  that  if^ 
AM.  St.  Rip..  Vol.  XLIII.-22 


1338  Thompson  v.  McCorkle.  [Indiana, 

under  the  law,  the  defendant's  appears  to  be  the  better  title, 
or  if  the  plaintiff's  title  appear  not  sufficient  *®*  to  entitle 
her  to  recover  on  its  own  strength,  then  the  complaint  should 
be  lield  bad.     The  demurrer  was  for  want  of  facts. 

The  complaint  shows  that  plaintiff  resided  in  Shelby 
county,  Indiana,  for  seventy  years  continuously,  and  that 
the  only  service,  as  to  her,  was  by  publication  addressed  to 

McCorkle,  wife  of  John  McCorkle;   that  the  husband 

*ad  died  May  20,  1880. 

We  recognize  the  rule  that  even  on  constructive  service 
the  question  of  the  jurisdiction  of  a  court  of  record  over  the 
parties  to  any  domestic  judgment  must,  in  all  collateral 
^proceedings  where  fraud  is  not  shown,  be  determined  by  the 
•record  where  the  jurisdiction  affirmatively  appears  from  the 
record.  In  such  case  it  would  import  absolute  credit  and 
verity,  and  parties  could  not  be  heard  to  impeach  it.  In  other 
words,  it  will  be  conclusively  presumed  that  the  court  acted 
upon  ample  evidence  and  with  due  deliberation  before  making 
such  statement;  and  the  judgment  will  be  impregnable  to 
Any  collateral  assault  by  proof  aliunde. 

In  Muncey  v.  Joest,  74  Ind.  409,  the  court  says:  "There  is 
«  clear  distinction  between  cases  in  which  there  is  no  notice 
-whatever  and  those  in  which  there  is  a  mere  defective  or 
irregular  notice. 

"The  general  rule  upon  the  subject,  deducible  from  the 
authorities,  may  be  thus  stated:  If  there  is  no  notice  what- 
ever, and  this  affirmatively  appears  upon  the  face  of  tlie  pro- 
«eedings,  the  judgment  will  be  void,  and  may  be  overthrown 
by  a  collateral  attack.  If  a  court  having  jurisdiction,  .... 
and  required  to  determine  all  jurisdictional  questions,  either 
expressly  or  impliedly,  adjudges  that  notice  was  given,  its 
decision  will  repel  a  collateral  attack,  unless  the  record  of 
the  court  affirmatively  show  that  no  notice  was  given;  and 
"this  is  so  although  the  record  show  a  defective  and  irregular 
notice." 

*•*  The  later  decisions  of  this  court  seem  to  establish 
the  rule  that  an  action  of  this  character,  where  no  fraud  is 
alleged,  is  not  a  direct  attack  upon  the  judgment,  and  that 
"any  attack  upon  a  judgment  for  want  of  jurisdiction  in  the 
court  to  render  it,  predicated  upon  a  matter  dehors  the  record, 
is  collateral":  Cully  v.  Shirk,  131  Ind.  76;  31  Am.  St.  Rep. 
414. 

The  complaint  in  this  action  assails  the   complaint  on 
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which  the  judgment  was  rendered,  which  is  sought  to  be  set 
aside,  the  notice  thereof  by  publication  and  the  judgment 
rendered  in  said  cause  also,  on  the  ground  that  Maria  Mc- 
Corkle  is  only  attempted  to  be  made  a  party  by  the  following 

definition  or  description   of  herself,  "John  McCorkie,  

JlcCorkle,  his  wife,"  and  it  appears  that  all  this  transpired 
more  than  two  and  one-half  years  after  the  death  of  the 
husband.  Would  such  attempted  description  or  identifica- 
tion of  a  person,  " McCorkie,"   his  wife,  following  a 

name  which  applied  to  no  person  then  in  being,  constitute 
notice  to  Maria  McCorkie?  The  husband  being  dead  when 
the  suit  was  instituted,  with  the  cessation  of  life  he  was 
placed  beyond  the  jurisdiction  of  all  earthly  tribunals,  and 
such  proceeding  thus  far  was  a  nullity.  By  the  death  of 
John  McCorkie  appellee  could  no  longer  sustain  the  relation 
of  wife  to  him;  his  companion  had  become  his  widow,  and, 
as  against  the  widow,  from  the  complaint,  no  suit  was  ever 
instituted  or  prosecuted,  and  no  jadgment  ever  obtained. 

We  think  that  such  cpmplaint  and  notice  could  not  alone 
create  jurisdiction  over  the  person  of  Maria  McCorkie  so  as 
to  bind  her  by  a  decree,  and  that  a  record  containing  such 
indefinite  and  uncertain  description  would  be  void  as  to  her. 

This  court,  in  Schissel  v.  Dickson,  129  Ind.  139,  says:  "A 
judgment  is  void  if  the  court  rendering  it  had  no  jurisdiction 
of  the  subject  matter.  It  ***  is  not,  however,  necessarily 
void  because  the  court  did  not  have  rightful  jurisdiction  of 
the  person  against  whom  it  is  rendered.  If  there  had  been 
service  of  process,  although  irregular,  but  which  the  court 
adjudges  regular  and  sufficient,  the  judgment  rendered  is 
not  void,  and  although  it  may  be  set  aside,  in  a  direct  pro- 
ceeding, for  that  purpose,  it  will  withstand  a  collateral 
attack." 

One  of  the  questions  upon  which  the  court  was  required  to 
pass  was  the  sufficiency  of  the  affidavit,  and  whether  or  not, 
in  fact,  the  service  by  publication  on  the  parties  named  in 
the  affidavit  and  notice  was  sufficient  to  give  the  court  juris- 
diction of  their  persons,  so  far  as  these  questions  thus  de- 
cided may  be  brought  in  question  collaterally,  that  decision, 
although  erroneous,  is  conclusive  on  the  parties.  It  is,  how- 
ever, only  parties  to  judgments  and  those  who  are  in  privity 
with  them  who  are  thus  bound. 

And  the  court  further  finds  that  constructive  service  ad- 
dressed to Hilton,  without  other  description  or  identi- 
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fication,  will  not  suffice  to  bring  into  court  Cora  B.  Hilton  or 
Cora  B.  Dickson,  and  she  is  in  no  manner  affected  by  the 
decree.     This  court,  in  Clark  v.  Hillis,  134  Ind.  421,  held 

that   notice    to  Clark,   by  publication,  is    not   binding 

upon  Helen  I.  Clark,  and  she  may  attack  the  proceeding 
collaterally. 

Where  the  complaint  alleged  that  the  defendant  was  not 
a  resident  of  the  county  where  he  was  returned,  as  served  by 
a  copy  left  at  his  last  and  usual  place  of  residence;  that  he 
never  made  his  home,  or  even  stayed  over  night,  at  the  house 
where  the  copy  was  left,  and  it  is  also  alleged  that  he  was 
not  at  the  time  within  the  jurisdiction  of  the  court  in  which 
the  action  was  pending,  and  it  is  averred  that  the  pretended 
service  and  return  to  summons  were  procured  by  the  fraud 
of  the  attorney  of  the  plaintiff,  such  charge  would  be  a  direct 
attack  on  **'  the  judgment.  The  features  of  nonresidence 
and  fraud  are  the  controlling  elements  that  make  it  so: 
Dobbins  v.  McNamara,  113  Ind.  54;  3  Am.  St.  Rep.  626; 
Penrose  v.  McKinzie,  116  Ind.  S5].Cavanaugh  v.  Smith,  SA 
Ind.  380. 

In  Nietert  v.  Trentman,  104  Ind.  390,  the  court  held  that 
in  a  proceeding  under  the  statute  (2  Rev.  Stats.  1876,  sec. 
99,  p.  82;  Rev.  Stats.  1881,  sec.  396)  to  set  aside  a  default 
and  to  be  relieved  from  a  judgment,  the  plaintiff  may  show, 
as  an  excuse  for  not  appearing  to  the  action  in  whicli  he  was 
defaulted,  that  summons  was  not  in  fact  served  upon  him, 
and  that  he  had  no  notice  of  the  pendency  of  the  action,  or 
of  the  rendition  of  the  judgment,  notwithstanding  the  fact 
that  the  sheriff's  return  shows  service  by  reading. 

As  the  complaint  in  this  case  alleges  residence  in  the  state, 
no  actual  notice,  and  fraud  in  its  procurement,  it  constitutes 
a  direct  attack.  In  other  words,  it  sliows  that  the  court  ac- 
quired no  jurisdiction  over  the  person  of  the  appellee,  as  well 
as  the  existence  of  fraud.  There  was  no  motion  to  separate 
causes  of  action,  nor  was  there  any  demurrer  on  account  of 
actions  improperly  joined,  and  if  the  facts  stated  show  that 
the  judgment  should  be  set  aside  as  to  the  defendant  therein, 
then  the  complaint  was  good  against  the  demurrer  for  want 
of  sufficient  facts.  If  there  were  two  causes  of  action  joined 
in  one  paragraph  of  complaint  misjoinder  would  not  be  cause 
for  reversal:  Rev.  Stats.  1881,  sec.  341. 

Tersely  stated,  if  the  defendant  is  not  made  a  party  and 
is  not  served  with  process,  then  there  is  no  jurisdiction,  and 
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without  jurisdiction  there  can  be  no  valid  judgment  as  to 
her.  It  would  be  a  mere  nullity,  and  a  complaint  stating 
these  facts  would  resist  a  demurrer. 

"A  void  judgment  is,  in  legal  effect,  no  judgment.  By  it 
no  rights  are  divested.  From  it  no  rights  can  be  obtained. 
Being  worthless  in  itself  all  proceedings  *•*  founded  upon 
it  are  equally  worthless.  It  neither  binds  nor  bars  any  one. 
All  acts  performed  under  it  and  all  claims  flowing  out  of  it 
are  void.  The  parties  attempting  to  enforce  it  may  be  re- 
sponsible as  trespassers.  The  purchaser  at  a  sale  by  virtue 
of  its  authority  finds  himself  without  title  and  without  re- 
dress  If  it  be  null  no  action  upon  the  part  of  the 

plaintiff,  no  inaction  upon  the  part  of  the  defendant,  .  .  . 
can  invest  it  with  any  of  the  elements  of  power  or  of  vitality": 
Freeman  on  Judgments,  sec.  117. 

It  is  considered  unjust  and  unconscionable  to  allow  a  cloud 
to  remain  upon  title  where  the  proceeding  has  been  without 
notice  and  opportunity  of  defense. 

The  conclusion  we  have  reached  from  the  averments  of 
the  complaint,  that  the  appellee  was  not  a  party  to  the  judg- 
ment she  seeks  to  vacate  and  set  aside,  as  a  legal  wrong 
renders  it  unnecessary  for  us  to  determine  what  the  effect 
of  section  600  of  the  Revised  Statutes  of  1881  would  have 
been,  had  she  been  a  party  to  the  action  which  she  seeks  to 
avoid.  No  tendef  of  taxes  was  necessary  before  the  suit: 
Schissel  V.  Dickson,  129  Ind.  139.  The  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 

If  the  appellant  and  appellee  were  tenants  in  common  at, 
before,  and  ever  since  the  pretended  judgment  was  taken,  one 
tenant  in  possession  cannot  get  title  to  the  premises  against 
his  cotenant,  by  allowing  the  property  to  be  sold  for  taxes: 
Bender  v.  Stewart,  75  Ind.  88. 

With  reference  to  the  ruling  of  the  court  in  overruling  a 
demurrer  to  the  third  paragraph  of  answer  to  the  appellant's 
counterclaim  we  only  need  state  that  appellee  owned  no 
part  of  the  land  sold  for  taxes,  at  the  time  it  was  sold,  and 
was  under  no  legal  obligation  to  pay  them.  The  most  she 
then  had  was  an  inchoate  right  to  the  one-third  *•*  part, 
which  would  ripen  into  a  title  in  the  event  she  survived  her 
husband. 

When  appellant  bought  the  land  at  tax  sale  he  got  no 
more  than  the  man  had  who  purchased  it  from  John  Mc- 
Corkle.     There  would  be  no  pretense  that  if  Thompson's  title 
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depended  upon  a  conveyance  to  him  by  McCorkle's  grantee 
the  appellee  would  not  own  the  interest  she  asserts,  or  that 
she  would  be  liable  for  taxes  accrued  prior  to  the  death  of 
her  husband.  By  his  death  her  status  was  changed,  and  she 
became  legally  bound  to  pay  one-third  of  the  taxes  to  accrue 
thereafter  during  the  cotenancy. 

The  counterclaim  asks  that,  if  the  judgment  be  set  aside, 
ai)pellee  be  required  to  pay  him  money  for  taxes  assessed  and 
paid  by  him  before  she  was  his  tenant  in  common. 

Appellant,  when  he  bought  the  land  at  tax  sale,  was  bound 
to  know  that  appellee  had  not  joined  in  the  deed  with  her 
husband,  and,  in  the  event  she  survived  him,  she  would  in- 
herit the  interest  now  claimed.  He  took  the  risk  just  the 
same  as  if  he  had  bought  directly  from  John  McCorkle.  As 
he  acquired  no  title  against  appellee,  at  tax  sale,  for  what  he 
paid,  he  became  the  legal  owner  of  the  land,  subject  to  her 
inchoate  interest,  and,  as  such,  was  bound  to  keep  the  taxes 
paid:  Snoddy  v.  Leavitt,  105  Ind.  357  (362);  Wright  v.  Tiche- 
nor,  104  Ind.  185. 

Concerning  the  action  of  the  court  in  overruling  a  de- 
murrer to  the  first  paragraph  of  answer,  it  is  the  law  that 
the  statute  of  limitations  never  begins  to  run  against  a  per- 
son until  a  cause  of  action  in  his  favor  accrues.  There  was 
no  cause  of  action  against  appellee  until  the  husband  died, 
May  20,  1880:   Wright  v.  Tichenor,  104  Ind.  185. 

The  same  reasoning  applies  to  the  assignment  of  error  *'* 
"  that  the  court  erred  in  overruling  a  demurrer  to  the  third 
paragraph  to  reply  of  the  second  paragraph  of  answer." 

We  find  no  error  in  the  rulings  upon  the  pleadings. 

The  eighth  assignment  of  error,  "that  the  court  erred  in 
overruling  the  motion  of  appellant  for  judgment  in  his  favor 
on  the  special  findings  of  fact,"  raises  a  somewhat  different 
question.  These  findings,  as  we  construe  them,  show  no 
breach  of  duty  on  the  part  of  the  appellant.  There  does  not 
appear  in  them  a  single  element  of  fraud  practiced  by  appel- 
lant, either  on  the  court  or  the  appellee.  The  findings  that 
in  appellant's  action  to  quiet  his  title  to  the  land  in  contro- 
versy, against  the  plaintiff,  appellee  herein,  the  service  was 
by  publication  based  upon  affidavit,  setting  up  that  she  was 
a  nonresident  of  the  state  of  Indiana,  which  was  not  true  in 
point  of  fact,  she  being,  at  the  time,  a  resident  of  Shelby- 
ville,  in  this  state,  but  the  place  of  her  residence  was  un- 
known to  defendant  and   to  W.  B.  Austin,  who  made  the 
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affiadvit;  that  on  tlie  20th  of  March,  1884,  upon  proof  of 
publication  of  notice  to  her,  as  a  nonresident  of  the  state,  she 
was  called  and  defaulted,  and  a  decree  entered  foreclosing  a. 
tax  lien  in  favor  of  said  Thompson,  and  the  land  sold  at. 
sheriflTs  sale,  of  which  proceedings  she  had  no  knowledge;; 
that  the  decree  of  the  Jasper  circuit  court  foreclosing  said 
lien  against  her  is  null  and  void,  because  the  court  had  uo 
jurisdiction  to  enter  the  same;  that  it  is  a  cloud  upon  her 
title,  and  should  be  set  aside  as  to  her,  show  that  appellee^ 
was  a  party  to  the  judgment  she  seeks  to  vacate. 

There  is  nothing  in  the  finding  that  tetids  to  show  that  ap- 
pellee was  not  a  party  to  the  record.  On  the  contrary,  the 
finding  shows  she  was  a  party  to  both  the  notice  and  record 
containing  the  decree  of  said  court.  Had  the  finding  recited 
the  form  of  what  purported  to  *•'  be  the  notice  given  and  the 

record  thereof,  as  they  really  existed,  " McCorkle,  wife  of 

John  McCorkle,"  it  would  have  been  apparent  to  the  court, 
that  there  was  no  notice  to  appellee,  and  no  record  to  whicbi 
she  was  a  party,  and  hence  nothing  which  she  was  estopped 
to  deny. 

Having  failed  to  find  such  facts,  and  having  found  that 
there  was  a  complete  record  of  service,  as  to  appellee,  made- 
in  good  faith,  the  record  concludes  her  from  asserting  the 
contrary. 

Where  the  special  facts  found  show  that  the  assault  wa» 
purely  collateral  it  would  violate  well-established  rules  to- 
allow  it  to  prevail  upon  matters  dehors  the  record. 

The  conclusions  of  law,  from  the  facts  found,  are  errone- 
ous. 

Being  of  the  opinion  that  justice  will  be  best  subserved  by 
instructions  to  the  court  to  grant  a  new  trial,  rather  than  to- 
restate  conclusions  of  law,  judgment  is  reversed,  with  instruc- 
tions to  the  court  to  grant  a  new  trial. 

OPINION    ON   MOTION   TO   MODIFY    MANDATE. 

Dailey,  J.  The  learned  counsel  for  the  appellant  have 
filed  a  motion  to  modify  and  change  the  decision  and  the 
mandate  in  tiiis  cause. 

This  motion  is  supported  by  two  vigorous  and  able  briefs, 
which  present  substantially  the  same  questions.     The  case 
had  due  consideration,  and  the  questions  involved  were  fully  • 
considered  in  the  original  opinion,  and  we  deem  it  unneces- 
sary to  repeat  what  is  there  said. 

It  is  clear  that  a  complaint  by  a  judgment  defendant,  aft- 
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sailing  a  decree  on  the  ground  of  want  of  actual  notice  and 
fraud  in  its  procurement,  constitutes  a  direct  attack  *•• 
tliereon,  and  it  is  unnecessary  to  further  collate  authorities 
in  support  of  so  plain  a  proposition. 

Counsel  say  "the  appellee  was  not  a  necessary  party  to 
the  suit  to  quiet  the  title  of  the  appellant  to  the  land,  because 
her  right  was  not  of  record  in  Jasper  county,  so  the  question 

as  to  whether McCorkle,  wife  of  John  McCorkle,  was  a 

sufhcient  description  of  the  person  of  the  appellee  is  not  ma- 
terial." 

This  position  is  not  tenable.  Appellant  attempted  to  make 
her  a  party,  and  evidently  thought  it  was  essential.  We 
fully  concur  in  the  theory  he  then  adopted,  because  it  har- 
monizes with,  and  is  supported  by,  section  2143  of  Elliott's 
Supplement,  which  says:  That  "all  parties  who  have,  or 
claim  to  have,  or  appear  of  record  in  any  of  the  public  offices 
of  the  county  where  such  land  or  lot  is  situated,  to  have  any 
interest  in  or  lien  upon  such  lands  or  lots,  shall  be  made 
defendants  in  such  suit." 

The  appellee  claimed,  and  still  claims,  an  interest  in  the 
land,  and  is  a  necessary  party  defendant. 

When  one  seeks,  by  constructive  notice,  to  obtain  a  judg- 
ment against  another,  there  must  be  a  strict  compliance  with 
the  statute,  because  a  notice  not  provided  for  by  statute  doea 
not  constitute  notice,  and  cannot  divest  title. 

Section  2491  of  the  Revised  Statutes  of  1881  provides  that 
*'A  surviving  wife  is  entitled,  except  as  in  section  17  (section 
2483)  excepted,  to  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seised  in  fee  simple  at  any  time 
during  the  marriage,  and  in  the  conveyance  of  which  she 
may  not  have  joined,  in  due  form  of  law,  and  also  of  all 
lands  in  which  her  husband  had  an  equitable  interest  at  the 
time  of  his  death,"  etc. 

"The  rights  of  the  widow,  under  this  section,  do  not  de- 
scend to  her  as  heir;  she  takes  by  virtue  of  her  marital  **• 
relations  with  her  deceased  husband  ":  May  v.  Fletcher,  40 
Ind.  575;  Bowen  v.  Preston,  48  Ind.  367. 

By  virtue  of  this  statute,  during  the  lifetime  of  the  hus- 
band, the  wife  had  an  inchoate  right  in  the  real  estate  in 
controversy  contingent  upon  her  sunviving  him,  and  which 
could  not  become  absolute  except  by  his  death.  Her  claim, 
during  the  entire  interval,  was  in  such  a  position  that  it 
could  not  be  asserted  by  any  one.     The  case  was  not  one  of 
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mere  disability  growing  out  of  coverture.  Strictly  speaking, 
she  had  no  estate  in  the  premises;  it  was  a  mere  expectancy. 
Had  she  died  before  her  husband  the  right  would  have  been 
extinguished.  It  could  not  be  transmitted  by  will  or  the 
laws  of  descent.  It  was  one  she  could  not  transfer  by  sale, 
except  to  relinquish  it  to  the  owner  of  the  fee.  It  could  not 
have  been  sold  on  execution,  and  is  not  barred  by  a  tax  sale 
and  conveyance  in  consequence  tliereof.  She  could  have 
brought  no  action  during  tlie  interim  to  arrest  the  running 
of  the  statute,  had  it  once  been  set  in  motion  against  her,  and 
she  had  no  right  or  title  which  could  have  been  enforced 
while  the  husband  lived:  Miller  y.  Pence,  1B2  111.  149;  Mc- 
Clanahan  v.  Willimns,  136  Ind.  30. 

It  is  true  the  legislature  may  declare  that  a  wife's  inchoate 
interest  shall  be  divested  by  a  tax  sale,  and  a  conveyance  of 
the  land  thereunder,  but  our  lawmakers  have  not  so  pro- 
vided, and  until  it  has  been  so  enacted  by  clear  and  express 
words,  her  contingent  interest  should  not  be  destroyed  by 
judicial  decision.  This  interest  is  in  lieu  of  and  is  analogous 
to  dower,  except  it  has  been  enlarged  from  a  life  estate  to  a 
fee,  and  is  guarded  with  more  jealous  care  by  legislative 
enactment  and  judicial  decision. 

It  is  urged  that  appellant  and  appellee  could  not  be  tenants 
in  common,  unless  the  latter  had  been  such  tenant  ***  with 
the  state,  since,  it  is  claimed,  the  former  gets  his  title  from 
the  state.  This  is  incorrect.  The  state  never  owned  this 
land,  and  could  not  buy  land  at  a  tax  sale.  The  only  thing 
the  statute  speaks  of  as  belonging  to  the  state,  when  the  taxes 
on  realty  are  not  paid,  is  a  lien  therefor.  It  is  assumed  as  a 
fundamental  proposition  that  the  lien  of  the  state  for  taxes 
is  paramount;  then  it  is  concluded  that  all  interests,  vested 
and  inchoate,  are  subject  to  the  sovereign  right.  It  is  true 
an  inchoate  right  does  not  exist  against  the  sovereign  will,  in 
the  exercise  of  the  right  of  eminent  domain,  because  in  such 
case  the  property  itself  is  taken  and  paid  for.  while  in  the 
assessment  and  collection  of  taxes  the  property  itself  is  not 
taken;  no  compensation  is  guaranteed  or  given — the  tax  is  a 
lien  on  the  property,  and  the  property  is  not  taken  by  the 
state  to  satisfy  the  lien — but  it  is  sold  for  that  purpose.  The 
distinction  between  taxation  and  the  taking  of  property  in 
the  exercise  of  the  power  of  eminent  domain  is  clear  and 
well  recognized  in  the  authorities:  1  Blackwell  on  Tax  Titles, 
5th  ed.,  sees.  11,  51. 
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This  being  so,  principles  governing  as  to  the  law  of  emi- 
nent domain  are  not  applicable  in  considering  the  question 
of  the  law  of  taxation. 

The  case  of  Duncan  v.  City  of  Terre  Haute,  85  Ind.  104, 
involving  a  dedication  by  a  husband,  is  instanced,  but  is  not 
in  point,  for  the  reason  that  it  arises  under  a  different  statute, 
and  on  a  different  state  of  facts.  No  case  is  decisive  of  any 
thing  except  the  question  involved  and  decided  in  it,  and 
whether  it  was  well  considered  or*  not  it  cannot  control  the 
decision  of  this  case. 

It  is  said  by  counsel  that  a  tax  title  is  not  a  derivative 
title;  that  it  does  not  come  from  the  owner,  but  from  the 
sovereign;  that  the  purchaser  does  not  derive  title  through 
the  former  owner;  that  there  is  no  privity  between  •****  them, 
and  that  taxes  are  not  laid  upon  titles,  but  upon  the  land. 

In  answer  to  this  we  quote  from  Blackwell  on  Tax  Titles, 
third  edition,  p:tge  547;  "In  those  states  where  the  tax  is  a 
charge  upon  the  land  alone,  where  no  resort,  in  any  event,  is 
contemplated  against  the  owner  or  his  personal  estate,  and 
where  the  proceeding  is  strictly  in  rem,  the  tax  deed  will 
undoubtedly  have  the  effect  to  destroy  all  prior  interests  in 
the  estate,  whether  vested  or  contingent,  executed  or  execu- 
tory, and  those  in  possession,  reversiori,  and  remainder.  In 
such  case  the  tax  law  itself  is  notice  to  the  whole  world  of 
the  liability  of  the  land  for  all  public  assessments.  .  .  .  On 
the  other  hand,  where  the  law  requires  the  land  to  be  listed 
in  the  name  of  the  owner  of  the  fee,  or  of  any  other  interest 
in  the  estate,  ])rovides  for  a  personal  demand  of  the  tax, 
and  in  case  of  default  authorizes  the  seizure  of  the  body  or 
the  goods  of  the  delinquent  in  satisfaction  of  the  tax,  and  in 
terms,  or  upon  a  fair  construction  of  the  law,  permits  a  sale 
of  the  land  only,  when  all  other  remedies  have  been  ex- 
hausted, then  the  sale  and  conveyance  by  the  officer  passes 
only  the  interest  of  him  in  whose  name  it  was  listed,  upon 
whom  the  demand  was  made — who  had  notice  of  the  pro- 
ceedings, and  who  alone  can  be  regarded  as  legally  delin- 
quent. In  such  cases  the  title  is  a  derivative  one,  and  the 
tax  purchaser  can  recover,  in  ejectment,  only  such  interest  as 
he  may  prove  to  have  been  vested  in  the  defaulter  at  the  time 
of  the  assessment.  Any  other  construction  of  laws  contain- 
ing such  provisions  would  be  in  violation  of  the  spirit  which 
moved  the  legislature  to  enact  them,  and  be  the  means  of 
depriving  innocent  persons  of  their  estates." 
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Our  law  requires  the  land  to  be  listed  in  the  name  of  the 
owner.  Section  6378,  a  personal  demand  of  the  tax.  Sec- 
tion 6427  authorizes  the  personalty  to  be  first  *"*  sold.  Sec- 
tions 6447,  6429,  and  the  realty  cannot  be  sold  as  long  as 
there  is  personalty  to  pay  the  tax:  Abbott  v.  Edgerton,  53 
Ind.  196. 

It  is  also  made  the  duty  of  an  executor  or  administrator 
to  pay  the  taxes  accrued  against  the  personal  and  real  estate 
of  the  decedent  at  the  time  of  his  death:  Rev.  Stats.  1881^ 
sec.  2378. 

These  provisions  are  almost  identical  with  those  laid  down 
by  the  author,  and  upon  that  authority  it  is  plain  that  the 
purchaser  at  the  tax  sale  did  not  get  the  appellee's  inchoate 
interest,  and  that  by  such  sale  her  interest  was  in  no  wise 
affected. 

We  think  it  is  settled  law  that  no  part  of  the  tax  paid  by 
the  appellant  on  the  land,  before  the  appellee's  inchoate 
rights  vested,  can  be  charged  to  her.  The  appellant  had  pos- 
session of  the  entire  premises  until  then,  and  gets  two-thirds 
of  it  in  fee.  As  he  held  a  deed  for  it,  and  all  of  it  was  listed 
in  his  name,  and  taxed  to  him,  and  none  to  the  appellee, 
there  was  no  duty  resting  upon  her  to  pay  the  taxes  on  one- 
third  of  it,  and  to  have  done  so  would  have  laid  her  liable  to 
an  action  on  his  part  for  slandering  his  title,  had  she  insisted 
that  she  owned  the  one-third  of  the  tract  in  fee.  She  was 
powerless,  and  could  do  nothing  to  protect  herself. 

Can  it  be  said,  notwithstanding  all  this,  that  the  statute, 
will  run  and  bar  her  rights?  It  would  be  unjust  to  give  in 
such  construction,  and  we  are  not  inclined  to  do  so. 

In  view  of  what  we  have  said  it  cannot  be  insisted  that  she 
could  prevent  the  misfortune  by  paying  the  taxes  herself. 
She  did  not  own  the  land,  and  was  under  no  obligation  what- 
ever to  do  80.  The  law  never  contemplates  that  a  person 
shall  do  an  unreasonable  act  to  protect  her  rights.  More- 
over, she  could  not  know  that  she  would  survive  her  hus- 
band; and  it  would  be  very  *®'  unreasonable  to  require  her 
to  pay  taxes  which  she  never  could  recover  back,  and  when 
there  was  no  assurance  that  she  would,  in  the  end,  have  a 
vested  interest  in  the  land. 

We  feel  that  it  would  be  unjust  in  this  case,  for  the  reasons 
•tated,  to  modify  and  change  the  decision  and  mandate. 

The  motion  is  therefore  overruled. 
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CoTBKANOT.— A  Pdkchasb  AT  A  Tax  Salb  of  the  common  property  by 
one  cotenant  in  the  name  of  a  third  person  innres  to  the  benefit  of  all  th« 
cotenanta.  All  that  the  purchaser  can  demand  of  them  is  contribution  to 
the  expense  by  which  the  common  property  has  been  relieved  from  embar- 
rassment: Tanney  v.  Tanney,  159  Pa.  St.  277;  39  Am.  St.  Rep.  678,  and 
note. 

Dower — LrMiTATiON3  of  Actions. — Dower  is  not  within  the  statute  of 
limitations:  Barnard  v.  Edwards,  4  N.  H.  107;  17  Am.  Dec.  403.  The 
statute  of  limitations  does  not  bar  a  widow's  right  to  dower:  Sellman  r, 
Bowen,  8  Gill  &  J.  50;  29  Am.  Dec.  524.  A  widow's  right  of  action  for 
dower  in  lauds  conveyed  by  the  husband  without  her  joining  in  the  deed 
accrues  at  his  death,  and  the  statute  of  limitations  commences  to  run  against 
her  from  that  date:  Winters  v.  De  Turk,  133  Pa.  St.  359.  See,  also,  the 
note  to  Hitchcock  v.  Harrington,  5  Am.  Dec.  237. 

Dower— Whether  Extinguished  by  Jodicial  Salk  Against  Hes- 
BAND  OR  CoNVEYANCB  BT  HiM. — A  Sale  of  lands  in  partition  proceedings 
is  a  judicial  sale,  and  such  a  sale  of  a  husband's  interest  in  laud  to  which 
he  is  a  party  extinguishes  the  wife's  right  of  dower  therein  though  she  was 
not  a  party:  Williama  v.  Wescott,  77  Iowa,  332;  14  Am.  St.  Rep.  287.  At 
the  common  law  a  widow's  right  of  dower  in  the  lands  of  which  her  hus- 
band was  seised  during  their  coverture  was  superior  to  the  claim  of  a 
creditor  thereto  obtained  by  sale  under  a  judgment  against  the  husband: 
Combs  V.  Young,  4  Yerg.  218;  26  Am.  Dec.  225,  and  note.  Dower  provided 
by  law  in  behalf  of  the  willow  is  paramount  to  all  conveyances,  contracts, 
encumbrances,  debts,  or  liabilities  of  the  husband  executed  or  incurred 
during  coverture:  Higginhotliam  v.  Cornwell,  8  Gratt.  83;  56  Am.  Dec.  130, 
and  note.  See,  also,  the  notes  to  the  following  cases:  Den  v.  Frew,  22  Am. 
Dec.  710;  Moore  v.  Mayor,  59  Am.  Dec.  475;  Reis  v.  Lawrence,  49  Am. 
Rep.  87;  Leavitt  v.  Lamprey,  23  Am.  Dec.  687,  and  Thompson  v.  Morrow,  9 
Am.  Dec.  363. 

Judgment— Process  by  Wrong  Name — Effect. — If  process  is  served 
on  the  defendant  personally,  in  which  he  is  designated  by  an  incorrect  name, 
the  judgment  is  valid,  and  cannot  be  collaterally  attacked  by  proving  that 
the  person  named  in  the  process  as  defendant  was  not  in  fact  the  person 
served:  Foshier  v.  Narver,  24  Or.  441 ;  41  Am.  St.  Rep.  874,  and  note. 

Judgments — Vacating  for  Want  of  Jurisdiction. — An  action  may 
be  maintained  to  set  aside  a  judgment  rendered  by  a  court  which  had 
obtained  no  jurisdiction  from  want  of  service  of  process:  Magin  v.  Lamb^ 
43  Minn.  80;  19  Am.  St.  Rep.  216,  and  note;  People  v.  Greene,  74  Cal.  400; 
6  Am.  St.  Rep.  448.  A  judgment  obtained  against  a  party  without  service 
of  process  can  be  relieved  against  by  motion  in  the  original  cause:  Crocker 
V.  Allen,  34  S.  0.  452;  27  Am.  St.  Rep.  831,  and  note.  See  further  the 
notes  to  Johnson  v.  Gregory,  31  Am.  St.  Rep.  910;  Wilson  v.  Hawthorne,  20 
Am.  St.  Rep.  294,  an'^  Taylor  v.  Lewis,  19  Am.  Deo.  137. 
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Witness — Wint  Against  Husband. — A  Prosecutioh  Aoaiitst  a  Hus- 
band roR  Incest  is  a  criminal  proceeding  for  a  crime  committed  against 
bis  wife,  and  she  is  therefore  a  competent  witness  against  him  ander  a 
statute  declaring  that  neither  a  husband  nor  wife  shall  be  a  witness 
against  the  other  except  in  a  criminal  prosecution  for  a  crime  com- 
mitted by  one  against  the  other. 

Ikcest  and  Rape. — One  accused  of  incest  cannot  escape  conviction  on  the 
ground  that  tlie  female  upon  whom  the  crime  was  committed  did  not 
consent  thereto,  or  was  of  such  an  age  that  she  was  not  at  the  time 
capable  of  giving  her  consent.  Tliat  the  act  so  committed  also  consti- 
tutes the  crime  of  rape  does  not  prevent  it  from  constituting  the  crime 
of  incest. 

Charles  W.  Keller,  for  the  appellant. 

John  Y.  Stone,  attorney  general,  for  the  state. 

*  Given,  J.  1.  The  appellant  was  charged  with  the  crime 
of  incest  before  a  justice  of  the  peace,  and  on  April  6,  1891, 
he  waived  examination,  and  gave  bond  to  appear  and  answer 
before  the  grand  jury.  The  district  court  being  then  in  ses- 
sion, the  grand  jury  returned  an  indictment  on  April  11, 
1891,  against  the  defendant,  charging  him  with  the  same  act 
of  incests  The  appellant  moved  to  quash  the  indictment  for 
the  reason  that  no  opportunity  was  given  him  to  challenge 
the  grand  jury,  and  because  the  grand  jury  had  no  right  to 
take  jurisdiction  of  the  case.  It  does  not  appear  from  the 
record  whether  the  defendant  was  held  to  answer  at  the  term 
of  court  then  in  session  or  at  the  next  term;  but  as  the 
magistrate  was  not  required  to  make  return  to  the  '  district 
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court  until  **on  or  before  its  opening,  on  the  first  day  of  tho 
next  ternn  thereof,"  we  must  presume  that  he  was  held  to  ap- 
pear at  the  next  term.  We  must  also  presume  that  the  magis- 
trate did  not  make  his  return  to  the  term  then  in  session. 
From  this  record  we  conclude  that  the  grand  jury  did  not 
act  upon  a  return  from  the  magistrate,  but  took  up  the  case 
as  though  there  had  been  no  preliminary  hearing.  The  fact 
that  the  appellant  had  been  held  to  appear  at  a  future  term 
did  not  divest  the  grand  jury  of  jurisdiction  to  examine  the 
oase  upon  its  own  motion.  Having  this  jurisdiction,  and 
having  so  examined  the  case,  and  returned  the  indictment, 
the  appellant  had  no  right  to  challenge  the  grand  jury. 

2.  Salina  Chambers  was  called  and  sworn  as  a  witness  on 
behalf  of  the  state,  and  having  testified  that  she  was  the  wife 
of  the  defendant,  "  the  defendant  now  objects  to  the  compe- 
tency of  this  witness  to  testify  in  this  case,"  which  objection 
was  overruled.  The  wife  having  testified  to  her  marriage  to 
the  defendant,  to  improper  conduct  of  his  toward  Sarah  D. 
Cowden,  and  to  what  was  said  between  the  witness  and  the 
defendant  at  the  time,  the  defendant  moved  to  strike  out  all 
her  testimony,  "because  she  is  the  wife  of  the  defendant, 
and  is  incompetent  to  testify  against  him."  This  motion 
was  overruled.  It  will  be  noticed  that  the  objection  and 
motion  were  solely  upon  the  ground  of  incompetency  of 
the  witness,  and  the  contention  is  that  this  is  a  criminal 
prosecution  for  a  crime  committed  against  the  wife.  Section 
3636  of  our  code  provides  as  follows:  "Every  human  being 
with  sufiicient  capacity  to  understand  the  obligation  of  an 
oath  is  a  competent  witness  in  all  cases,  both  civil  and  crim- 
inal, except  as  herein  otherwise  provided."  The  exception 
declared  is  found  in  section  3641,  as  follows:  "Neither  the 
husband  nor  wife  shall,  in  any  case,  be  a  witness  against  * 
the  other,  except  in  a  criminal  proceeding  for  a  crime  com- 
mitted by  one  against  the  other,  or  in  a  civil  action  or  pro- 
ceeding, one  against  the  other;  but  they  may,  in  all  civil  and 
criminal  cases,  be  witnesses  for  each  other." 

In  State  v.  Bennetty  31  Iowa,  24,  a  prosecution  against  the 
wife  for  adultery,  it  was  held  that  the  husband  was  a  compe- 
tent witness  against  his  wife:  See,  also,  State  v.  Hazen,  39 
Iowa,  648.  In  State  v.  Sloan,  55  Iowa,  217,  it  was  held  that 
on  the  trial  of  the  husband  for  bigamy  his  legal  wife  was  a 
competent  witness  in  behalf  of  the  state.  The  court  says:  "  In 
our  opinion,  if  the  defendant  is  guilty  of  bigamy,  he  com- 
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mitted  a  crime  against  his  wife.  We  think  she  was  a  com- 
petent witness";     See,  also,  Slate  v.  Hughes,  58  Iowa,  165. 

In  People  v.  Quanstrom,  93  Mich.  254,  the  supreme  court 
of  Micl»igan  holds,  under  the  Michigan  statute,  that  "  bigamy 
on  the  part  of  the  husband  is  not  such  a  personal  wrong  or 
injury  to  the  wife  as  to  allow  her  to  testify  against  the  hus- 
band." Section  7546  of  that  statute  is  a  follows:  *'A  hus- 
band shall  not  be  examined  as  a  witness  for  or  against  his 
wife  without  her  consent,  nor  a  wife  for  or  against  her  hus- 
band witliout  his  consent,  except  in  cases  where  the  cause  of 
action  grows  out  of  a  personal  wrong  or  injury  done  by  one 
to  the  other."  In  Basselt  v.  United  Slates,  137  U.  S.  496,  a 
prosecution  for  polygamy,  it  was  held,  under  the  Code  of 
Crin)inal  Procedure  of  Utah,  that  the  offense  charged  was 
not  such  a  wrong  against  the  wife  as  to  render  her  testimony 
admissible.  The  exception  contained  in  that  code  is  where 
the  testimony  is  given  with  the  consent  of  both,  or  "in  cases 
of  criminal  violence  upon  one  by  the  other,"  It  will  be  no- 
ticed that  the  excejUions  in  these  statutes  apply  to  personal 
wrong  or  injury,  wliile  under  ours  tliey  apply  to  "all  crim- 
inal prosecution  *  for  a  crime  committed  one  against  the 
other."  There  are  man}'  crimes  other  than  against  the  per- 
son which  one  may  commit  against  another. 

Compton  V.  State,  13  Tex.  App.  271,  44  Am.  Rep.  703,  is  a 
case  identical  with  this.  That  was  a  charge  of  incest  against 
the  husband  with  the  daughter  of  his  wife,  and  the  com- 
petency of  the  wife  to  testify  was  raised,  under  a  statute  the 
same  as  ours.  The  court  held  that  she  was  not  a  competent 
witness  against  her  husband,  overruling  Morrill  v.  State,  5 
Tex.  App.  447;  Roland  v.  State,  9  Tex.  App.  277;  35  Am. 
Rep.  743.  It  is  the  fact  of  the  marital  relation  that  makes 
the  acts  here  charged  constitute  the  aggravated  crime  of 
incest.  Were  it  not  for  this  relation,  these  acts  would  con- 
stitute a  much  less  grave  offense.  The  crime  charged  is 
surely  as  much,  if  not  more,  a  crime  against  the  wife  of  the 
accused,  than  would  be  the  crime  of  adultery  or  bigamy.  Fol- 
lowing former  decisions  of  this  court,  we  hold  that  this  is  a 
prosecution  for  a  crime  committed  by  the  defendant  against 
his  wife,  within  the  meaning  of  section  3641,  and  that  Mrs. 
Chambers  was  a  competent  witness  for  the  state. 

Counsel  for  the  appellant,  in  argument,  called  attention  to 
section  3642  of  the  code,  providing  that  neither  husband  nor 
wife  can  be  examined  in  any  case  as  to  any  communication 
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made  by  the  one  to  the  other  while  married.  The  record 
fails  to  show  that  any  objection  was  made  on  the  trial,  based 
upon  this  statute.  As  already  stated,  the  objections  were 
grounded  solely  upon  the  claim  that  the  witness  was  incom- 
petent. It  does  not  appear  from  the  record  that  the  witness 
was  called  upon  to  testify  to  any  communication  made  to  her 
by  her  husband,  within  the  meaning  of  the  section  referred 
to.  The  rule  of  this  section,  in  its  spirit  and  extent,  is  anal- 
ogous to  that  which  excludes  confidential  communications: 
1  Greenleaf  on  Evidence,  sec.  338.  There  was  no  error  in 
permitting  Mrs.  Chambers  to  testify,  ®  nor  in  refusing  to 
strike  the  testimony  which  she  had  given. 

3.  The  appellant  asked  the  following  instructions,  which 
were  refused,  and  of  which  refusal  he  complains: 

"2.  The  crime  of  incest  can  only  be  committed  by  the 
mutual  acts  of  the  parties,  and  both  parties  are  equally 
guilty,  under  the  facts  pleaded  in  the  indictment;  and  hence,, 
in  this  case,  if  you  find  from  the  evidence  of  the  prosecu- 
trix, Sarah  D.  Cowden,  that  she  and  the  defendant  had  sex- 
ual intercourse,  then,  in  law,  she  was  an  accessary  and 
accomplice  with  the  defendant  to  the  crime  charged  in  the 
indictment,  and  you  cannot  convict  on  her  testimony  alone, 
but  she  must  be  corroborated  by  other  witnesses,  tending  to 
connect  the  defendant  with  tlie  crime  charged." 

"4.  In  order  to  constitute  the  crime  of  incest  the  defend- 
ant and  the  prosecutrix,  Sarah  D.  Cowden,  must  have  mutu- 
ally agreed  to  have,  and  did  have,  actual  copulation;  and, 
unless  the  evidence  satisfies  you  of  this  fact  beyond  a  reason- 
able doubt,  you  should  acquit  the  defendant." 

Code,  section  4559,  is  as  follows:  "A  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice,  unless  he  be  cor- 
roborated by  such  other  evidence  as  shall  tend  to  connect  the 
defendant  with  the  commission  of  the  offense;  and  the  cor- 
roboration is  not  sufficient  if  it  merely  show  the  commission 
of  the  offense,  or  the  circumstances  thereof."  The  appellant 
contends  "that  both  parties  must  mutually  agree  to  have 
sexual  intercourse,  and  have  actual  copulation,  before  the 
crime  of  incest  is  committed";  that,  if  consent  on  the  part 
of  the  female  is  wanting,  it  is  not  incest,  and  if  she  consents 
she  is  an  accomplice,  and  must  be  corroborated,  as  provided 
in  section  4559.  In  State  v.  Sanders,  30  Iowa,  582,  the  defend- 
ant was  ''  charged  with  adultery,  and  the  woman  with  whom 
it  was  charged  he  committed  the  crime  testified  that  the  aci 
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was  committed  by  the  defendant  forcibly,  and  agninst  her 
will.  The  defendant  asked  an  instruction  to  the  e£Fect  that 
such  evidence  was  not  suflicient  to  sustain  the  indictment; 
that  it  would  prove  a  rape,  but  is  not  enough  to  convict  for 
adultery.  This  court  says:  *'  In  order  to  constitute  the  crime 
of  adultery  the  act  must  be  willingly  done.  This  condition 
is  an  essential  ingredient  in  this  as  in  all  other  crimes.  But 
it  is  to  be  applied  to  the  party  who  commits  the  offense,  and 
not  the  one  with  whom  or  against  whom  it  is  done.  The 
defendant's  guilt  does  not  depend  upon  the  guilt  or  inno- 
cence of  Elmyra  Wyman.  If,  for  certain  reasons,  she  may 
not  be  guilty,  it  does  not  change  the  character  of  the  act,  so 
far  as  lie  is  concerned.  On  his  part,  it  was  willingly  done; 
and  it  is,  therefore,  within  the  dehnition  the  law  gives  of  the 
offense.  It  may  appear  that  the  act  was  so  far  without  tlie 
woman's  consent  as  to  amount  to  rape;  yet,  as  to  defendant, 
it  was  an  unlawful  carnal  connection,  and  willingly  done  on 
his  part,  which,  with  the  fact  of  marriage,  constitutes  the 
crime  of  adultery,  and  the  defendant  may  be  convicted  there- 
for." The  instruction  was  held  to  be  properly  refused.  This 
was  followed  in  State  v.  Donovan,  61  Iowa,  279:  See,  also, 
Commonwealth  v.  Bakeman,  131  Mass.  577;  41  Am.  Rep.  248. 
Guilt  may  exist,  and  is  none  the  less  enormous,  because  the 
act  was  without  the  consent  of  the  female.  To  hold  other- 
wise is  to  say  that  the  crime  of  incest  cannot  be  committed 
with  one  w  ho,  from  infancy  or  other  cause,  is  incapable  of 
consenting  to  the  act.  Sarah  D.  Cowden  was  but  little  over 
thirteen  at  the  time  this  crime  is  charged  to  have  been  com- 
mitted; and,  although  it  does  not  appear  that  she  resisted 
the  approaches  of  her  stepfather,  it  can  hardly  be  said  that 
she  so  consented  as  to  become  his  accomplice  in  the  commis- 
sion ®  of  tlie  crime.  State  v.  Miller,  65  Iowa,  60,  is  relied 
upon  by  the  appellant.  The  question  there  determined  was 
the  sufficiency  of  the  evidence.  The  question  whether,  in 
such  cases,  each  party  is  an  accomplice  to  the  other,  so  that 
section  4559  applies,  was  not  before  the  court.  We  think 
the  instructions  were  properly  refused. 

We  find  no  errors  in  the  record,  and  the  judgment  of  the 
district  court  is  therefore  affirmed. 

WiTNBSSKS— WiFK  AoAiNST  HcsBAND. — A  wife  ia  competent  to  testify 
against  her  bnsband  in  a  criminal  action  whenever  she  is  the  individual 
particularly  and  directly  injured  or  affected  by  the  crinM  fur  which  be  ia 
Ail.  ST.  KKP.,  Vol.  XLiii,  — 28 
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being  prosecnted:  Dill  v.  People,  19  Col.  469;  41  Am.  St.  Rep.  254,  and 
note;  Commonwealth  v.  Sapp,  90  Ky.  580;  29  Am.  St.  Rep.  405,  and  ex- 
tended note;  State  v.  Boyd,  2  Hill,  288;  27  Am.  Dec.  376,  and  extended 
note.     See,  also,  the  extended  note  to  Roland  v.  Slate,  35  Am.  Rep.  744. 

Incest — Necessity  Against  Consent  of  Female.  — The  crime  of  attempt 
to  commit  incest  may  be  committed,  though  the  female  upon  whom  the 
attempt  was  made  did  not  consent,  but  on  the  contrary  resisted  with  force: 
People  V.  Oleason,  99  Cal.  359;  37  Am.  St.  Rep,  56,  and  note.  See,  also, 
the  extended  note  to  CommonweaUh  v.  Bakeman,  41  Am.  Rep.  249. 

Incest — Rape. — Evidence  showing  the  commission  of  rape  will  not  sus- 
tain a  conviction  under  an  indictment  charging  incest  alone:  State  v.  Jarvis, 
20  Or.  437;  23  Am.  St.  Rep.  141. 


MiNGus  V.  Daugherty. 

[87  loWA,  56.] 

Principal  and  Surety. — A  Sorety  is  Entitled  to  the  Benefit  or  All 
Securities  in  the  hands  of  the  creditor,  and  if  such  securities,  or  any 
part  thereof,  are  lost  by  his  fault,  without  the  consent  of  the  surety,  he 
is  relieved  from  liability  to  that  extent. 

Principal  and  Surety. — A  Surety  is  Released  from  Liability  i»  a 
Creditor  Waives  any  Lien  or  by  his  delay  loses  his  right  to  enforce 
it,  if  such  lien  would  have  resulted  in  the  discharge  of  the  debt  had  it 
been  properly  piirsued. 

Pkincipal  and  Surety.— a  Surety  on  a  Lease  is  Released  by  thb 
Negligent  Failure  of  the  landlord  to  enforce  his  lien  as  such  land- 
lord to  the  extent  of  the  securities  thus  lost. 

Pkincipal  and  Surety. — A  Landlord  Having  a  Lien  as  such  does  not 
release  a  surety  on  the  lease  by  failing  to  enforce  his  lien,  unless  such 
failure  arose  from  his  want  of  reasonable  diligence.  If  he  had  no  reason 
to  anticipate  loss  by  delay  he  was  not  l)ound  to  proceed,  nor  was  he 
bound  to  proceed  if  the  property  subject  to  the  lien  did  not  justify  an 
attempt  to  enforce  it.  Whether  the  landlord  was  so  negligent,  and,  if 
ao,  what  loss,  if  any,  resulted  therefrom,  are  questions  for  the  jury,  and 
an  instruction  which  assumes  that  the  failure  to  enforce  the  lien  re- 
leased the  surety  is  therefore  erroneous. 

Action  upon  a  lease  by  which  the  defendants  agreed  to  pay 
as  rent  sixty  thousand  brick,  and,  on  failure  to  do  so  at  a 
time  designated,  to  pay  one  hundred  and  twenty  dollars. 
Defendants  Mills  and  Ross  claim  to  be  sureties  of  the  de- 
fendant Daugherty,  and  that  he  for  a  long  time  had  on  the 
premises  the  sixty  thousand  brick  ready  for  delivery,  and 
that  plaintiff  was  informed  of  this  fact  and  requested  to  re- 
ceive the  brick,  and  that  he,  without  the  consent  of  the 
sureties  extended  the  time  for  payment;  that  plaintiff  had^ 
by  the  laws  of  the  state,  a  lien  as  landlord  on  the  bricks  of 


Jan.  1893.]  Minqus  v.  Dauohertt.  355 

which  he  refused  to  avail  himself.     A  judgment  was  entered 
in  favor  of  the  sureties.     PlaintiflF  appealed. 

D.  H.  Eniery,  for  the  appellant. 

CoUy  Mc  Vey  &  Cheshire^  for  the  appellees. 

"  Given,  J.  1.  The  court  gave  an  instruction  as  follows: 
"The  defendant  Daugherty,  in  this  case,  is  liable  for  the 
amount  claimed.  It  appears  from  the  uncontradicted  tes- 
timony that  the  plaintiff  in  this  case  had  a  landlord's  lien 
upon  said  premises  and  property  thereon;  that  he  failed  and 
refused  to  pursue  this  lien,  as  against  the  property  of  tlie  de- 
fendant Daugherty.  If  the  said  plaintiff  knew  that  the  said 
Mills  and  Ross  were  simply  sureties  upon  said  contract  of 
lease  at  the  time  said  contract  was  made,  up  to  the  time  said 
*®  sixty  thousand  brick  were  due  and  payable,  then  it  was 
his  duty  to  have  enforced  his  landlord's  lien.  The  only  ques- 
tion for  you  to  determine,  then,  is  whether  or  not  the  said 
plaintiff  knew  that  said  Mills  and  Ross  were  sureties  for  said 
Daugherty.  If  the  defendants  have  proved,  by  the  prepon- 
derance of  testimony',  that  the  plaintiff  knew  said  Mills  and 
Ross  were  sureties  for  the  defend ;int  Daugherty,  and  the 
plaintiff  had  such  knowledge  in  September,  1886,  then  your 
verdict  will  be  for  defendants  Mills  and  Ross.  If  it  is  not  so 
proved,  then  your  verdict  will  be  for  the  plaintiff.  A  surety 
is  one  who  becomes  responsible  for  the  debt  of  another." 

The  only  instructions  given  were  the  usual  ones  as  to  pre- 
ponderance of  evidence  and  credibility  of  witnesses.  In  this 
instruction  the  court  accepts  it  as  established  that  the  plain- 
tiff had  a  landlord's  lien  "  upon  said  premises  and  property 
therein,"  and  that  he  failed  to  pursue  it,  and  instructs  that 
if  the  jury  finds  that  the  appellant  knew  in  September,  1886, 
that  Mills  and  Ross  were  sureties,  they  should  find  for  them. 
Conceding  all  that  is  assumed  in  this  instruction,  we  have 
the  question  whether  the  appellant's  failure  to  pursue  his 
landlord's  lien  releases  the  sureties,  as  to  any  part  of  the 
debt.  It  is  unquestionably  the  law  that  a  surety  is  entitled 
to  the  benefit  of  all  securities  in  the  hands  of  the  creditor, 
and  if  such  securities,  or  any  part  thereof,  are  lost  by  his 
fault,  without  the  consent  of  the  surety,  the  surety  isexoner* 
ated  to  that  extent.  In  Sherraden  v.  Parker j  24  Iowa,  28,  the 
rule  is  stated  as  follows:  *'In  view  of  the  peculiar  relations 
in  which  the  surety  stands  to  the  principal  and  creditor  the 
doctrine  must  be  that  the  surety  may  claim  hLs  release  when 


856  MiNGUS  r.  Daughebty.  [Iowa, 

the  creditor  surrenders  any  hold  or  waives  any  right  in  the 
lien  which  would  have  resulted  in  the  discharge  of  the 
debt.  Thus,  in  Kxihns  v.  Westmoreland  Bank,  2  Watts,  136, 
it  is  held  that  if  a  levy  be  withdrawn,  or  other  securities 
abandoned,  to  the  injury  of  *®  the  surety,  and  without  liis 
consent,  he  will  have  an  undoubted  right  to  protection."  In 
Burr  v.  Boyer,  2  Neb.  265,  it  was  held  that  a  "  surety  will  be 
discharged  by  the  neglect  of  the  creditor  to  have  a  chattel 
mortgage  recorded  that  was  made  to  hira  by  the  debtor  to 
secure  the  debt,  if  such  neglect  occasion  a  loss  of  the  se- 
curity": See,  also,  Toomer  v.  Dickerson,  37  Ga.  428.  The 
reason  upon  which  the  rule  is  grounded  is  that  whatever 
security  the  creditor  holds  is  for  the  benefit  of  the  surety,  as 
well  as  for  himself,  and,  if  it  be  lost  through  the  fault  of  the 
creditor,  he  must  bear  the  loss.  Cases  within  this  rule  are 
clearly  distinguishable  from  cases  where  A,  holding  the  ob- 
ligation of  B,  on  which  C  is  security,  fails  to  sue  at  maturity, 
and  B  thereafter  becomes  insolvent.  In  such  case  the  cred- 
itor holds  no  other  security  than  the  promise  of  C,  and  is  not 
in  fault  by  merely  failing  to  sue  the  principal,  unless  re- 
quired by  C  to  do  so. 

The  appellant  conceded  that  it  is  the  duty  of  one  holding 
an  obligation  against  a  principal  and  sureties  to  retain  all 
collateral  securities  he  may  hold  against  the  principal,  and 
not  voluntarily  surrender  them.  He  contends,  however,  that 
the  creditor  is  not  required  "to  be  active,  and  prosecute  to 
judguicnt  and  execution  such  securities,  ....  and  incur 
expense  of  time  and  money,  to  relieve  the  surety  of  the  obli- 
gations of  his  contract."  There  are  cases  holding  that  a 
mere  passive  delay  in  prosecuting  a  remedy  against  a  prin- 
cipal does  not  operate  to  discharge  a  surety:  Benedict  v.  Olso7iy 
37  Minn.  431;  Edwards  v.  Dargan,  30  S.  C.  177;  First  Nat. 
Bank  v.  Homesley,  99  N.  C.  531.  When,  by  delay,  the  secu- 
rity is  lost,  as  by  the  expiration  of  the  lien  constituting  the 
security,  by  the  running  of  the  statute  of  limitations  and  the 
like,  the  delay  is  not  merely  passive,  but  an  omission  where 
diligence  is  required.  In  Schroeppell  v.  Shaw,  3  N.  Y.  457, 
it  is  said:  "For  the  ^'^  defendant  [creditor]  to  omit  an  act 
necessary  to  render  the  assignment  efifectual  was  equivalent 
to  a  surrender  of  the  surety  to  the  principal  debtor.  It  was 
like  the  case  of  the  creditor  taking  a  mortgage  upon  personal 
property  and  neglecting  to  file  it,  or  the  omission  of  a  cred- 
itor to  protest  a  noic  held  by  him  as  collateral  security,  so  as 
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to  charge  the  indorser.  In  these  and  in  einiilar  cases  a 
surety  whose  means  of  indemnity  have  been  impaired  by  the 
neglect  of  tlie  creditor  to  do  what  was  necessary  to  protect 
the  security  might  well  insist  upon  his  right  to  be  discharged 
to  the  extent  of  the  loss  sustained  by  reason  of  such  neglect. 
....  The  nature  of  the  security  required  something  to  be 
done  at  once  by  the  creditor  to  make  it  a  valid  security;  and 
hence  the  law  should,  as  it  doubtless  did,  imply  an  agree- 
ment on  his  part  to  perform  that  act  without  which  the  se- 
curity was  invalid.  An  omission  to  do  this  would  be  gross 
neglect  in  an  agent,  bailor,  or  trustee,  and  would  be  a  breach 
of  good  faith  on  the  part  of  the  creditor  toward  the  surety." 

A  landlord's  lien  is  clearly  a  security  given  to  and  held  by 
him  for  the  payment  of  the  rent.  It  is  as  much  a  security 
held  by  him  as  would  be  a  mortgage  taken  to  secure  the 
same  payment,  and  we  see  no  good  reason  why  the  rules 
stated  above  do  not  apply  to  both  forms  of  security  alike.  It 
is  argued  that  the  purpose  of  landlords  in  requiring  personal 
security  is  that  they  uiay  avoid  harassing  their  tenants  by 
attachments.  The  same  might  be  said  in  any  other  case 
where  security  is  taken  in  addition  to  personal  security.  The 
security  afforded  by  a  landlord's  lien  inures  to  the  benefit  of 
the  personal  surety,  the  same  as  any  other  security  held  by 
the  creditor;  and  it  may  be  because  of  this  lien  given  by  the 
statute  that  individuals  are  the  more  ready  to  stand  as  sure- 
ties for  the  payment  of  rent.  Our  conclusion  is  tiiat,  when 
a  creditor  holds  a  landlord's  lien  for  the  debt  due  to  him,  it 
is  a  security;  and  **  if,  through  his  act  or  neglect,  tiiat  se- 
curity is  lost,  in  whole  or  in  part,  without  the  consent  of  a 
personal  surety,  it  works  a  discharge  of  the  personal  surety, 
to  the  extent  of  the  security  lost. 

2.  It  will  be  observed  that  only  one  of  the  defenses  set  up 
by  the  appellees  was  submitted  to  the  jury.  There  was  evi- 
dence tending  to  support  the  defense  of  a  new  agreement  and 
extension  of  time.  We  think  that  issue  should  have  been 
submitted;  but  as  this  omission  is  without  prejudice  to  the 
appellant,  we  do  not  further  consider  it. 

The  instruction  given  assumes  that  the  appellant  had  a 
landlord's  lien  "  upon  said  premises  and  property  thereon," 
and  failed  and  refused  to  pursue  it.  The  record  does  not 
justify  these  assumptions.  The  answer  only  claimed  that  the 
appellant  had  a  lien  upon  the  sixty  thousand  bricks;  and  yet 
the  instruction  declares  that  he  had  a  lieu  upon  the  premises, 
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and  property  thereon  of  the  defendant  Daugherty,  instead  of 
limiting  it  to  the  sixty  thousand  bricks.  Whether  or  not  he 
had  a  lien  upon  the  bricks  has  not  been  put  in  question,  and 
is  therefore  not  determined. 

A  loss  of  securities  by  the  fault  of  the  creditor  only  releases 
the  surety  to  the  extent  of  the  loss.  This  instruction  assumes 
that  the  loss  in  tliis  case  was  to  the  full  amount  of  the  debt. 
Tlie  amount  of  the  loss  depends  upon  the  extent  of  the  lien, 
and  the  value  of  the  property  to  which  it  attached.  The  lien 
was  for  the  rent  of  the  entire  term:  Gilbert  v.  Greenhaum,  56 
Iowa,  211.  It  was  for  the  jury  to  find  the  amount  of  the  loss 
All  that  the  law  required  of  the  appellant  was  the  exercise 
of  reasonable  diligence  in  preserving  his  lien.  What  would 
be  reasonable  diligence  depends  upon  the  facts  and  circum- 
stances. So  long  as  he  had  no  reason  to  anticipate  loss  by 
delay,  he  was  not  bound  to  proceed,  nor  was  he  bound  to 
bring  an  action,  if  the  ®*  amount  of  property  covered  by  the 
lien  did  not  justify  it.  There  was  evidence  tending  to  show 
that  the  appellant  had  no  reason  to  anticipate  a  loss  of  the 
bricks  by  delaying,  and  that  all  the  bricks  were  sold  and 
removed  by  the  latter  part  of  October,  1886.  Whether  it  was 
the  duty  of  the  appellant  to  enforce  his  landlord's  lien  was  a 
question  that  should  have  been  submitted  to  the  jury.  It  is 
not  the  law  that  the  sureties  are  entitled  to  be  exonerated 
merely  because  he  did  not  enforce  it.  He  must  have  been 
negligent  in  not  doing  so,  and  loss  resulted  from  his  negli- 
gence. 

For  the  errors  pointed  out  the  judgment  of  the  district 
court  is  reversed.  

Suretyship— Impairing  Surety's  Remedy. — A  surety  is  discharged  by 
the  creditor's  surrender  of  collateral  security  held  for  the  same  debt,  either 
pro  tanto  or  according  to  the  value  of  the  security  if  surrendered  without 
his  consent,  but  not  otherwise:  New  Hainfshire  Sav.  Bank  v.  Colcord,  15 
N.  H.  119;  41  Am.  Dec.  685,  and  note;  Baker  v.  Briggs,  8  Pick.  122;  19 
Am.  Dec.  311,  and  note;  Cullum  v.  Emanuel,  1  Ala.  23;  34  Am.  Deo.  757, 
and  note;  Springer  v.  Tootlidker,  43  Me.  381;  69  Am.  Dec.  66,  and  note. 
A  suretj'  is  discharged  if  the  creditor  having  the  means  of  satisfaction^ 
actually  or  potentially,  in  his  hands  refuses  to  retain  it:  Lichlenlhaler  v. 
Thompson,  13  Serg.  &  R.  157;  15  Am.  Dec.  581,  and  note.  Where  a  cred^ 
itor  omits  to  do  an  act  when  required  by  the  surety  which  he  is  bound  to  do 
as  to  the  surety,  and  the  omission  is  injurious  to  the  surety,  the  latter  is 
discharged,  and  may  set  up  such  conduct  of  the  creditor  as  a  defense  at  law: 
King  v.  Baldwin,  17  John.  384;  8  Am.  Dec.  415,  and  extended  note.  See, 
also,  the  extended  note  to  Scott  v.  Fisher,  28  Am.  St.  Kep.  692. 
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ScRETTSHiP — Right  op  Sukety  to  Securities  in  Hand  o»  Crbditcr. 
A  surety  is  entitled  to  the  appropriatiou  of  collateral  security  held  by  the 
creditor  for  the  same  debt  to  the  payment  thereof:  Ifew  Hampshire  Sat. 
Sank  V.  Colcojd,  15  N.  H.  119;  41  Am.  Deo.  6S5. 


Smith  v.  Smith, 

[87  loWA,  93.] 

Partnership — The  Right  op  Firm  Creditors  to  Patmknt  Out  op  Firm 
Assets. — The  creditors  of  a  firm  have  no  lien  on,  or  equity  in,  the 
partnership  property.  Tlierefore,  with  the  consent  of  the  partners 
it  may  be  applied  to  the  payment  of  their  individual  debts  thongh  the 
firm  is  then  insolvent.  The  partnership  creditors  are  not  entitled  to 
■et  aside  such  payment  as  fraudulent  as  against  them. 

PaBTNERSHIP.— A  MORTOAGB   MaDE  BT  THE   MEMBERS   OP  A   PARTNERSHIP 

on  the  firm  property  to  secure  the  individual  debt  of  one  of  its  mem- 
hen  is  not  fraudulent  as  against  creditors  of  the  firm,  and  they  are 
not  entitled  to  have  it  vacated  because  its  enforcement  will  prevent 
the  firm  property  from  being  applied  to  the  satisfaction  of  the  firm 

obligations. 

Suit  to  foreclose  a  certain  chattel  mortgage  made  by  a 
partnership  consisting  of  Ernest  and  O  D.  Smith,  and  to 
have  Buch  mortgage  declared  paramount  to  a  mortgage 
made  by  the  said  parties  in  favor  of  defendant  Sarah  Archer, 
and  to  sundry  attachments  levied  by  the  other  defendants. 
Certain  of  the  defendants  deposited  in  court  the  amount  of 
the  Sarah  Archer  mortgage  as  authorized  by  chapter  117  of 
the  statutes  of  1886,  with  a  notice  that  they  would  contest 
the  validity  of  the  mortgage.  A  decree  was  entered  in  favor 
of  the  defendants  declaring  plaintifiTs  mortgage  void  as 
against  the  creditors  of  the  firm,  and  from  this  decree  the 
plaintiflF  appealed.  The  Sarah  Archer  mortgage  was  de- 
clared valid,  and  the  creditors  appealed. 

Willard  &  Willnrd,  and  W.  R.  Greeny  and  Nash,  Phelps  & 
Oreen,  for  the  appellants. 

L.  L.  De  LanOf  and  Green,  Warple  &  Baxter,  for  the  appel- 
lees. 

®*  Given,  J.  1.  We  first  consider  the  case  as  presented 
on  the  plaintiff's  appeal.  The  contentions  thereby  presented 
are  between  the  plaintiflF  and  the  attaching  creditors.  It  is 
not  questioned  but  that  the  plaintiff's  mortgage  is  valid  and 
binding  upon  Smith  Brothers,  nor  that  it  is  prior  in  point  of 
date  to  the  mortgage  to  Surah  Archer  ^nd  to  all  attachments. 
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The  contention  is  whether  the  phiintiff  is  entitled  to  priority, 
as  to  the  firm's  property,  over  creditors  of  the  firm.  In  1884 
the  defendants  Ernest  and  0.  D.  Smith  were  each  indebted 
to  their  father,  the  plaintiff,  then  and  *®  since  a  resident  of 
the  state  of  New  York,  for  which  indebtedness  each  executed 
to  tiie  plaintiff  a  promissory  note.  In  May,  1888,  Ernest  and 
0.  D.  Smith  formed  the  partnership  of  Smith  Brotliers  for 
the  purpose  of  carrying  on  a  retail  store  at  Brayton,  Audubon 
county,  Iowa.  On  the  fifth  day  of  October,  1888,  the  notes 
to  the  plaintiff  being  past  due,  a  note  of  the  firm  of  Smith 
Brothers  was,  with  consent  of  both  partners,  executed  and 
delivered  to  the  plaintiff  for  the  amount  of  both  former 
notes,  and  they  were  surrendered  to  the  makers.  On  Jan- 
uary 4,  1889,  the  plaintiff,  having  through  his  brother,  then 
residing  in  Iowa,  requested  payment  or  security,  Smith 
Brothers,  with  the  consent  of  both  members,  executed  to  the 
plaintiff  the  mortgage  in  question,  covering  all  the  property 
of  the  firm,  to  secure  the  firm  note  previously  given.  There 
is  no  question  but  that  the  defendants  Ernest  and  0.  D. 
Smith  were  each  individually  indebted  to  the  plaintiff,  and 
tliat  this  indebtedness  was  the  only  consideration  for  the 
note  and  mortgage  of  the  firm.  We  are  in  no  doubt  but  that 
note  was  executed  to  the  plaintiff,  and  also  at  the  time  the 
the  firm  of  Smith  Brothers  was  insolvent  at  the  time  the  firm 
mortgage  was  given.  The  value  of  the  assets  of  the  firm  was 
then  two  thousand  five  hundred  dollars.  Neither  party  owned 
other  property  of  any  considerable  value.  The  liabilities  of 
the  firm  to  these  attaching  creditors  were  alone  greater  than 
the  value  of  the  assets,  and  if  we  add  the  two  hundred  and 
sixty-two  dollars  and  seventy-five  cents  due  to  Mrs.  Archer, 
and  the  two  thousand  two  hundred  and  ninety-nine 'dollars 
and  fifty-six  cents  due  to  the  plaintiff,  it  is  apparent  that 
not  only  the  firm,  but  each  member  thereof,  was  largely 
insolvent  at  the  times  the  note  and  mortgage  were  given. 
Tlie  partners  must  then  have  known  that  they  were  insol- 
vent, but  it  does  not  appear  that  the  plaintiff  had  such 
knowledge  at  the  time  lie  received  either  the  note  or  the 
mortgage.  *''  He  was  a  resident  of  another  state,  had  not 
been  in  Iowa,  and,  so  far  as  it  appears,  had  no  reason  to 
believe  that  Smith  Brothers  were  not  acting  in  good  faith 
toward  all  their  creditors.  We  are  in  no  doubt,  from  the 
evidence,  but  that  the  plaintiff  received  the  note  and  mort- 
gage in  good  faith. 
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The  plaintiff  contends  that  the  partnership  of  Scnith 
Brothers  had  a  right  with  the  consent  of  both  partners  to 
assume  the  individual  debt  of  the  members,  and  to  mortgage 
the  partnership  property  as  security  therefor,  and  that  by 
executing  the  note  and  mortgage  to  him  the  indebtedness 
became  a  debt  of  the  firm,  and  he  a  creditor  thereof,  and 
entitled  to  all  the  rights  of  such  a  creditor.  These  attaching 
creditors  do  not  dispute  the  right  of  a  solvent  partnership  to 
so  dispose  of  its  assets,  nor  do  they  claim  to  have  had  any 
lien  upon  the  property  at  the  time  the  mortgage  was  given. 
Their  contention  is  tliat,  the  firm  being  insolvent,  they  had  a 
right  to  preference  in  the  firm's  assets,  as  against  creditors  of 
the  individual  partners,  and  that,  as  no  consideration  passed 
to  the  firm  for  assuming  these  debts  of  the  partners,  the  giv- 
ing of  this  mortgage  was  a  fraud  upon  them,  and  that  as  to 
them  the  same  is  void.  In  the  view  that  we  take  of  the  case 
it  is  not  required  that  we  determine  whether  the  plaintiff 
became  a  creditor  of  the  firm  or  not. 

The  question  is  whether  these  attaching  creditors  were,  at 
the  time  the  mortgage  was  given,  entitled  to  such  preference 
in  the  property  of  the  partnersliip  as  that  they  are  entitled 
to  priority  over  the  mortgage.  There  are  but  few  contentions 
that  have  been  more  productive  of  decisions  by  the  courts  and 
comments  by  autliors  than  these  disputes  between  creditors 
of  partnerships  and  creditors  of  the  partners.  It  is  not  prac- 
ticable or  necessary  that  we  note  all  the  cases  cited,  or  attempt 
to  reconcile  ap{)arent  conflicts.  An  *®  examination  of  the 
cases  in  the  light  of  the  issues  and  facts  in  each  will  show 
that  on  points  decided  they  are  not  at  variance  with  the  well- 
established  rules  of  the  law  on  this  subject. 

The  law  is  well  settled  that  in  the  absence  of  contract, 
judgment,  or  levy,  creditors  of  the  firm  have  no  lien  ujion  its 
property;  that  while  the  firm  is  in  existence,  and  no  lien  has 
attached,  it  may,  in  good  faith  and  for  value  sell  its  property, 
and  when  so  sold  it  will  not  be  followed  by  any  claim,  in  law 
or  equity,  of  the  creditors  of  the  firm:  City  of  Maquoketa  v. 
Willey,  35  Iowa,  323.  The  contention  under  consideration  is 
fully  answered  in  Poole  v.  Seney,  66  Iowa,  602,  wherein  the 
question  was,  as  here,  wlietiier  mortgages  given  upon  the 
firm's  assets  were  fraudulent  per  se,  as  against  the  creditors 
of  the  partnersliip.  The  court  says:  "  Where  the  assets  of  a 
partnersliip  have  gone  into  equity  for  distribution,  the  rule, 
undoubtedly,  is  that  they  will  first  be  applied  to  the  satis- 
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faction  of  the  debts  of  the  partnership,  and  the  separate  cred- 
itors of  the  members  of  the  firm  can  seek  indemnity  only 
from  the  surplus  after  the  satisfaction  of  the  partnership 
debts:  McCulloh  v.  Dashiell,  1  Har.  &  G.  96;  18  Am.  Dec. 
271;  Murray  v.  Murray,  5  Johns.  Ch.  60;  Murrill  v.  Neill,  8 
How.  414.  Tiiis  rule,  however,  is  for  the  benefit  of  the  part- 
ners. Each  partner  is  individually  liable  for  the  debts  of 
the  partnership,  but  he  has  the  right  to  have  the  property  of 
the  firm  applied  to  their  satisfaction.  The  creditors  of  the 
firm  have  no  lien  on,  or  equity  in,  the  partnersliip  property. 
Tlieir  right  is  simply  to  have  the  judgments  which  they  may 
obtain  on  their  claims  satisfied  out  of  the  partnership  prop- 
erty, or  the  individual  property  of  the  partners.  As  the  rule 
exists  for  the  protection  of  the  partners,  they  may  waive 
its  benefits,  and  when  they  have  done  this  the  creditors  have 
no  grounds  of  complaint.  This  doctrine  has  been  frequently 
recognized  and  afiirmed  by  this  court:  See  *®  Scudder  v. 
DelashvnU,  7  Iowa,  39;  71  Am.  Dec.  428;  Hawlceye  Woolen 
Mills  V.  ConHin,  26  Iowa,  422;  City  of  Maqunketa  v.  Willey, 
35  Iowa,  323;  George  v.  Wamsley,  64  Iowa,  175.  See,  also, 
Ladd  V.  Griswold,  4  Gilm.  25;  46  Am.  Dec.  443."  See,  also, 
Case  V.  Beauregard,  99  U.  S.  119. 

If  it  may  be  said  that,  this  case  being  in  equity,  the  assets 
of  this  partnership  are  in  equity  for  distribution,  they  must 
surely  be  distributed  with  due  regard  to  rights  which  had 
attached  before  they  were  brought  into  equity.  We  have 
seen  that  while  the  firm  was  in  existence,  and  in  full  posses- 
sion of  the  property,  free  from  any  lien,  with  the  right  to 
dispose  of  the  same,  with  the  consent  of  both  partners,  for 
value,  and  without  any  intentional  fraud,  they  executed  to 
the  plain tifl  the  note  and  mortgage  in  suit,  thereby  waiving 
their  right  to  have  the  mortgaged  property  first  applied  to  the 
satisfaction  of  the  debts  of  the  partnership.  We  have  also 
Been  that  the  plaintiff  received  this  note  and  mortgage  in 
good  faith  and  for  value.  The  partners  having  thus  waived 
their  right,  it  cannot  be  invoked  on  behalf  of  the  creditors  of 
the  firm.  Among  the  many  cases  cited  are  the  following 
Iowa  cases,  referred  to  by  the  attaching  creditors,  which  we 
should  notice,  namely:  Switzerv.  Smith,  35  Iowa,  269;  Gor- 
don V.  Kennedy,  36  Iowa,  167;  Cox  v.  Russell,  44  Iowa,  556; 
Forgo  V.  Ames,  45  Iowa,  491.  It  is  sufficient  to  say  of  these 
cases,  and  those  cited  therein,  that  the  question  before  us  was 
either  not  involved,  or  not  discussed  and  considered,  and  that 
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in  neither  of  them  did  the  partners  waive  their  right  to  have 
the  partnership  property  first  applied  to  the  payment  of  part- 
nership debts,  as  was  done  in  this  case.  We  reach  the  con- 
clusion that  these  attaching  creditors  did  not  have  such  right 
or  interest  in  the  property  of  the  partnership,  at  the  time  it 
was  mortgaged  to  the  plaintiff,  as  to  entitle  them  to  prefer- 
ence over  that  mortgage. 

2.  The  mortgage  to  Sarah  Archer  was  executed  January 
7,  1889,  by  Smith  Brothers  and  both  members  ***  of  the 
firm,  on  all  the  merchandise  of  the  firm,  subject  to  the  mort- 
gage to  the  plaintiff,  to  secure  two  promissory  notes  previously 
given.  One  note  was  given  November  10,  1887,  by  Ernest 
Smith,  with  O.  D.  Smith  as  surety,  for  one  hundred  and 
fifty  dollars  borrowed  money,  due  four  months  after  date, 
and  is  unquestionably  the  individual  debt  of  Ernest  Smith. 
There  is  testimony  showing  that  part  of  the  money  borrowed 
\7as  put  into  the  firm's  business  by  Ernest  Smith,  but  this 
fact  does  not  make  it  a  debt  of  the  partnership.  The  other 
note  was  given  December  7,  1888,  by  the  firm,  for  one  hun- 
dred dollars  loaned  to  it,  due  ninety  days  after  date,  and  is 
unquestionably  a  debt  of  the  partnership.  Sarah  Archer, 
hearing  that  the  mortgage  had  been  given  to  the  plaintiff, 
called  upon  Smith  Brotiiers  to  know  what  she  should  do 
about  her  pay.  She  was  informed  that  they  had  no  money, 
but  would  give  her  a  second  mortgage  on  their  merchandise; 
and  thereupon,  and  without  other  consideration  than  the  pre- 
existing indebtedness,  the  mortgage  in  question  was  executed. 
There  is  no  evidence  of  fraud,  intentional  or  otherwise,  upon 
the  part  of  either  party  to  this  mortgage.  It  follows  from 
what  we  have  said  as  to  the  plaintiff's  mortgage  that  this 
mortgage  is  valid,  regardless  of  whether  the  indebtedness 
secured  thereby  was  that  of  the  firm,  or  of  the  individuals 
composing  it,  or  of  both.  The  attaching  creditors  are  not 
entitled  to  preference  over  this  mortgage. 

3.  The  record  discloses  that  one  Bradley  intervened,  claim- 
ing certain  articles  of  merchandise,  of  which  he  was  adjudged 
to  be  the  owner,  and  entitled  to  possession.  No  question  is 
made  as  to  this  part  of  the  judgment. 

It  follows  from  the  conclusions  that  we  have  reached  that 
the  plaintiff  is  entitled  to  decree  declaring  his  mortgage  a 
first  lien  upon  tlie  property  described  *®*  therein;  that 
Sarah  Archer  is  entitled  to  decree  foreclosing  her  mortgage 
for  the  full  amount  due  thcreun,  and  that  the  same  be  de- 
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clared  a  second  Hen.  That  Gilman  &  Ruhl  and  Turner  <fe 
Jay,  having  complied  with  chapter  117  of  the  acts  of  1886, 
are  subrogated  to  all  the  rights  of  Sarah  Archer  under  said 
mortgage,  and  under  said  chapter  117,  to  have  their  judg- 
ments against  Smith  Brothers  declared  a  third  lien  upon 
the  proceeds  of  said  property.  The  other  attaching  creditors 
are  entitled  to  preference  in  the  order  in  which  the  attach- 
ments were  levied  in  their  favor  against  Smith  Brothers. 
The  case  will  be  remanded  for  decree  in  conformity  with  this 
opinion. 

Reversed  on  plaintiff's  appeal,  and  affirmed  on  the  appeal 
of  Warfield  &  Howell,  Spangler,  Eroe  &  Co.,  and  Doggett, 
Bassett  &  Hills  Company. 

Partnership  Oreditors,  Bierhts  and  Bemedies  of. 
General  Rnle. — The  creditors  of  a  partnership,  in  the  enforcement  of 
their  rights  by  any  action  or  proceeding  at  law,  may  pursue  precisely  the 
same  remedies  as  if  their  cause  of  action  were  against  a  single  individual, 
or  against  persons  between  whom  no  partnership  relation  had  ever  existed. 
Each  of  the  partners  is  answerable  for  the  obligations  of  the  partnership, 
and  while,  in  the  absence  of  statutes  making  his  liability  several,  as  well  as 
joint,  he  can  ordinarily  only  be  sued  when  his  copartners  are  made  parties 
with  him,  yet  the  property,  which  may  be  reached  by  attachment  or  execu- 
tion against  the  partnership,  includes  the  individual  or  separate  property 
the  partners,  or  of  any  of  them,  as  well  as  the  property  of  the  partnership; 
and  a  writ  levied  upon  the  property  of  a  partner  for  a  partnership  debt  can- 
not be  overreached  by  a  writ  subsequently  levied  upon  such  property  for  his 
personal  or  individual  debt.  In  equity,  however,  a  different  rule  prevails, 
at  least  as  to  equitable  assets.  We  do  not  mean  to  assert  that  equity  will 
deprive  a  partnership  creditor  of  a  lien  acquired  by  his  diligence  at  law  in 
seizing  upon  the  individual  property  of  a  partner,  or  in  otherwise  securing  a 
lien  thereon  for  the  satisfaction  of  a  partnership  obligation.  When  the  part- 
nership creditors  or  creditors  of  one  member  only  of  the  partnership  are 
calling  upon  a  court  of  equity  for  its  assistance,  and  funds  or  other  prop- 
erty are  withm  the  control  of  the  court  for  distribution,  partnership  credit- 
ors are  usually  considered  as  having  paramount  rights  in  the  partnership 
assets,  and  the  individual  creditors  of  each  partner  as  having  such  right  ia 
his  individual  or  personal  assets,  so  that  the  partnership  property  will  not 
be  awarded  to  individual  creditors  until  the  partnership  obligations  are 
satisfied,  and  the  individual  property  of  the  several  partners  will  not  ba 
appropriated  to  the  satisfaction  of  the  partnership  obligations  until  his 
individual  creditors  have  been  paid.  The  rule  upon  this  subject,  its  his- 
tory, and  the  fluctuations  in  its  application  were  thus  stated  in  a  leading 
case  in  the  supreme  court  of  the  United  States:  "This  rule  may  be  traced 
back  in  Eni,'land,  with  certainty,  to  the  cases  of  Ex  parte  Crowder,  2  Vera. 
706  (in  1715),  and  of  Ex  parte  Cook,  2  P.  Wms.  500  (in  1728)  nearly  a  cen- 
tury  and  a  half  since.  It  was  affirmed  by  Lord  Hardwicke  in  Ex  parte 
Hunter,  in  1  Atk.  228  (in  1742),  and  continued  unchanged  until  the  year 
1785,  when  a  material  innovation  was  made  upon  it  by  Lord  Tliurlow,  ia 
the  case  of  Ex  parte  Jlodyson,  2  Brown  Ch.  5.     By  the  decision  last  men- 
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tioned,  the  esta1)1i8he<1  practice,  then  of  lixty  years,  was  so  change(1,  and 
the  distinction  between  joint  and  separate  creditors  so  broken  np,  that  the 
former  were  permitted  to  come  in  and  to  receive  dividends  pari  passu  with 
the  latter  from  the  separaU:  estate.  Tiiia  chauge  led  to  tiie  practice  of 
filing  a  bill  on  belialt  of  the  separate  creditors,  to  restrain  the  orJer  in 
bankrnptoy  whenever  there  wa^i  a  joint  estate,  and,  by  this  means  the  rights 
of  the  joint  and  separate  creditors  on  their  respective  funds  were  main- 
tained, a  proceeding  which  con  Id  rest  on  no  other  foundation  than  tb« 
peculiar  equities  of  tliese  different  parties  w^ith  respect  to  the  funds  with 
which  tliey  liave  been  respectively  connected.  la  consequence  of  the  in- 
oonvenicnee  of  Lord  Tliurlow's  rule,  and  of  the  injustice  it  was  thought  to 
involve.  Lord  Longhhoroagh  re-established  the  practice  that  had  so  long 
previously  existed,  with  the  single  moditicAtion  of  permitting  the  joint 
creditors  to  prove  under  a  separate  commission;  but  denying  to  them  any 
right  to  dividends,  autil  after  the  separate  creditors  were  satisfied.  The 
reasoning  of  his  lordship,  as  going  to  show  that  his  decision  is  founded  in 
pure  principles  of  equity,  is  peculiarlj'  forcible.  Speaking  of  the  rule  of 
Lord  Thurlow,  he  says:  'The  ilifBculty  that  has  struck  me  npon  it  is,  that 
what  I  order  here  sitthig  iu  bankruptcy,  I  shall  forbid  to-morrow  sitting  in 
chancery;  for  it  is  quite  of  course  to  stop  the  dividend  upon  a  bill  filed. 
The  plain  rule  of  distribution  is,  tiiat  eacii  estate  shall  bear  its  own  debts. 
The  equity  is  so  plain,  that  it  is  of  course  npon  a  bill  filed.  The  object  of  the 
commission  is  to  distribute  the  efifects  with  the  least  expense.  Every  order 
I  make  to  prove  a  joint  debt  on  a  separate  estate  must  produce  a  bill  in 
equity.  It  is  not  fuudamentally  a  ju^st  distribution,  nor  a  convenient  dis- 
tribution. Every  creditor  of  the  partnership  would  come  upon  the  sepa- 
rate estate.  The  consequence  would  be,  the  assignees  of  the  separate 
estate  must  file  a  bill  to  restrain  the  dividend  upon  all  these  proofs,  and 
make  the  partners  parties.  But  there  is  another  circumstance.  It  is  a 
contrivance  to  throw  this  upon  the  separate  estate.'  Again,  his  lordship 
says:  '  It  is  not  stated  as  a  case  where  there  are  no  joint  funds.  Here  it  is 
only  that  there  are  two  funds.  Tiieir  proper  fund  is  the  joint  estate,  and 
they  must  get  all  they  can  froiTi  that  first.  I  have  no  difficulty  in  ordering 
them  to  be  permitted  to  prove,  but  not  to  receive  a  dividend.'  This  doc- 
trine of  Lord  Loughborough,  deiiuced,  as  he  tells  us,  not  less  from  funda- 
mental principles  of  equity  than  from  convenience  in  the  administration 
of  bankrupts'  estates,  appears  to  have  been  followed  in  England  ever  since": 
MttrriU  v.  Ne'tll,  8  How.  425.  The  rnle  thus  stated  has  been  generally 
maintained  and  applied  in  the  United  States  as  well  as  in  Eniiland:  E!x  paiie 
Ellon,  3  Ves.  238;  note  to  McCuUoh  v.  DasfiiiU,  18  Am.  Dec.  280;  BlacJc'* 
Appeal,  44  Pa.  St.  503.  In  some  of  the  states  are  statutes  which  adopt 
the  rule  of  equity  to  the  extent  of  applying  it  to  proceedings  at  law,  or 
which,  at  least,  do  nut  permit  the  creditors  of  the  partnership  to  proceed 
against  the  individual  partners  by  virtue  of  a  judgment  against  the  partner- 
ship, but  require  them,  after  obtaining  a  judgment  against  the  firm,  to 
institute  a  further  proceeding  to  reach  the  separate  property  of  the  part* 
ners:  HaKkint  v.  AlcoU,  13  Ohio  St  210;  Leach  v.  Milbum  W.  Co.,  14  Neb. 
106.  These  special  statutes,  dc[)arting  from  the  general  rules  of  law  upon 
the  subject,  we  cannot  andertake  to  consider  at  length  or  in  detail  in  this 
note. 

Pioceedingn  at  Law  Ay  ihiat  the  Separate  Property  of  a  Pai-tner. — 
Unless  some  statute  has  made  necessary  a  special  proceeding  to  reach  the 
separate  property  of  a  partner   there  is  no  doubt  that  an  execution,  at* 
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tachment,  or  other  writ  commanding  the  oflBcer  to  seize  npon  property  and 
to  hold  or  sell  it  for  the  satisfaction  of  the  plaintiff  can  be  levied  upon  the 
property  of  either  partner  as  well  as  upon  the  property  of  the  firm,  and 
that  such  levy  cannot  at  law  be  displaced  or  impaired  by  the  fact  that  the 
debt  or  judgment  upon  or  for  which  the  writ  issued  was  one  due  from  a 
.partnersliip:  Hassdl  v.  Oriffin,  2  Jones  Eq.  117;  Bardwell  v.  Perry,  19  Vt* 
292;  47  Am.  Dec.  6S7;  McCuUoh  v.  Diishiell,  1  Har.  &  G.  96;  18  Ain.  Dec. 
271.  Under  the  operation  of  this  rule  a  levy  and  sale  of  the  separate  prop- 
erty of  a  partner,  under  au  execution  against  the  firm,  takes  precedence  over 
a  subsequent  levy  upon  the  same  property  under  a  writ  against  such  partner 
alone,  based  upon  a  judgment,  attachment,  or  other  claim  against  him  indi- 
vidually. Nor  can  a  creditor  of  the  partner  individually  avoid  this  result 
by  resorting  to  proceedings  in  equity  for  the  purpose  of  depriving  a  part- 
nership creditor  of  the  precedence  which  he  has  acquired  by  virtue  of  his 
legal  lien.  The  rule  that  individual  creditors  are  preferred  as  to  the  iadi- 
vidual  estate  of  a  partner,  and  partnership  creditors  as  to  the  partnership 
«state,  is  not  a  rule  of  such  controlling  force  as  to  deprive,  or  to  authorize  a 
court  to  deprive,  a  party  of  a  legal  lien  or  of  a  legal,  title.  Therefore,  if  a 
creditor  of  a  partnership  who  has  acquired  a  lien  by  execution,  attachment, 
or  otherwise  against  the  separate  property  of  a  partner,  or  has  obtained 
title  to  such  property  under  an  execution  sale  or  by  virtue  of  a  voluntary 
transfer  made  by  the  partner,  either  in  satisfaction  of  a  partnership  obliga- 
tion, or  to  create  a  fund  out  of  which  such  obligation  may  be  realized, 
«quity  will  not  interpose  at  the  instance  of  an  individual  creditor  either  to 
cancel  or  to  compel  the  relinquishment  of  the  lien,  or  the  surrender  of  the 
propcirty,  or  a  resort  to  partnership  assets  in  preference  to  the  separate  es- 
tate of  the  partners,  or  either  of  them:  Bowlcer  v.  Smith,  48  N.  H.  Ill;  2 
Am.  Hep.  189;  Clerjhorn  v.  Insurance  Batik,  9  Ga.  319;  Wiaham  v.  Lij^pin- 
cott,  9  N.  J.  Eq.  35.3;  Slrausv.  Kermjood,  21  Gratt.  584;  AUen  v.  WelLi,  22 
Pick.  450;  33  Am,  Dec.  757;  Meech  v.  Allen,  17  N.  Y.  300;  72  Am.  Dec. 
465;  Crook  v.  Bindskopf,  105  N.  Y.  476;  Haralson  v.  Cauipbell,  63  Ala.  278; 
Leinkauffv.  Munier,  76  Ala.  194;  Bray  v.  Sellyman,  75  Mo.  31;  Saunders  y. 
Beilly,  105  N.  Y.  21;  59  Am.  Rep.  472;  Elrjin  N.  W.  Co.  v.  Meyers,  30  Fed. 
Rep.  659;  Stevens  v.  Perry,  113  Mass.  380;  Gillaspy  v.  Peck,  46  Iowa,  461; 
Howell  V.  Teel,  29  N.  J.  Eq.  490;  Fullam  v.  Abrahams,  29  Kan.  725;  New- 
man V.  Bagley,  16  Pick.  570;  Kuhne  v.  Law,  14  Rich.  L.  18;  Gallayhei-'s  Ap- 
peal, 114  Pa.  St.  353;  60  Am.  Rep.  350;  Cumminys'  Appeal,  25  I'a.  St.  268; 
64  Am.  Dec.  695;  Lo7d  v.  Devendorf,  54  Wis.  491;  41  Am.  Rep.  58.  An 
exception  to  this  exists  in  New  Hampshire,  in  which  state  the  rule  that 
individual  property  shall  first  be  applied  to  the  satisfaction  of  individual 
debts  appears  to  prevail  in  proceedings  at  law,  and  to  entitle  an  individual 
creditor,  in  whose  favor  a  writ  ii^sued  upon  a  judgment  for  a  separate  debt 
of  a  partner,  to  precedence  over  an  extent  previously  made  on  the  lands  of 
such  partner  under  a  writ  against  the  partnership:  Jarvia  v.  Brooks,  23 
N.  H.  136. 

Blyhts  to  Separate  Property  of  Partner  in  Equitable  Proceedings. — As 
we  have  shown  in  the  preceding  paragraph,  according  to  the  rules  gen- 
erally prevailing,  partnership  creditors  are  entitled  to  the  same  remedies  at 
law  against  any  member  of  the  partnership  as  are  his  individual  creditors. 
The  question  remaining  for  consideration  is  with  respect  to  the  rights  of 
partnership  creditors  in  proceedings  in  equity,  and  in  such  other  tribunals 
as  have  for  their  guidance  in  that  regard  substantially  adopted  the  rules  of 
-equity  jurisprudence. 
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Upon  the  death  of  any  member  of  a  partnership  the  whole  legal  liability 
remains  with  the  surviving  members,  against  whom  all  actions  at  law  mn«t 
be  brought.  la  such  actions  a  partnership  creditor  cannot  pursue  the  ad« 
ministrator  or  other  representative  of  the  deceased  partner:  Childt  v.  Hyde, 
10  Iowa,  294;  77  Am.  Dec.  113,  and  note;  McLain  v.  Carson,  4  Ark.  164; 
37  Am.  Dec.  777;  Slierman  v.  Kreid,  42  Wis.  33.  For  the  purpose  of  pro- 
ceedings at  law  the  remaining  partners  are  the  only  debtors.  In  equity  it 
was  otherwise,  and  the  autiiorities  agree  that,  at  least  when  the  remedies 
at  law  are  inadequate,  the  partnership  creditor  may  seek  satisfaction  ia 
equity  by  a  suit  against  the  representatives  of  a  deceased  partner.  Ao« 
cording  to  the  views  of  the  English  courts  of  chancery  a  partnership  obli- 
gation is  in  equity  several  as  well  as  joint,  and  therefore,  upon  the  death  of 
either  partner^  a  partnership  creditor  may  proceed  in  equity  to  obtain  sat- 
iafactiou  from  the  personal  representative  of  the  decedent,  and  while  in  the 
suit  the  surviving  partner  must  be  made  a  party,  yet  no  relief  need  be  asked 
against  him,  nor  need  it  be  shown  that  he  is  insolvent,  or  that  the  firm 
assets  are  not  ample  fertile  payment  of  the  obligation  in  question:  Devaynea 
v.  Noble,  2  Russ.  k  M.  495;  Wilkinson  v.  Henderson,  1  Mylne  &  K.  582; 
Thorpe  v.  Jackson,  2  Younge  &,  C.  553;  In  re  Hodgson,  L.  R.  31  Ch.  DIt. 
177.  This  rule  has  been  adopted  without  judicial  dissent,  so  far  as  we  are 
aware,  in  England,  but  iu  America  has  met  with  serious  opposition,  and 
while  it  has  been  accepted  and  enforced  by  the  supreme  court  of  the  United 
States,  and  by  the  highest  appellate  tribunals  in  several  of  the  states  (Nel- 
son v.'Hdl,  5  How.  127;  Lewis  v.  United  Slates,  92  U.  S.  618;  Blair  v.  Wood^ 
108  Pa.  Sc.  278;  Story's  Equity  Jurisprudence,  sec.  G76;  Fillyau  v.  Laverty, 
3  Fia.  72;  McLain  v.  Carson,  4  Ark.  164;  37  Am.  Dec.  777;  PostlethwaU  v. 
Howef!,  3  Iowa,  "05;  Samj^ton  v.  Sh'iic,  101  Mass.  145;  3  Am.  Rep.  327)  it  has 
been  repudiated  by  a  majority  of  the  state  courts.  In  the  states  thus  dis- 
senting a  partnership  creditor  seeking  in  equity  to  compel  payment  of  a 
partnership  liability  out  of  the  estate  of  a  deceased  copartner  must,  in  effect^ 
show  that  the  remedies  at  law  are  inadequate;  or,  iu  other  words,  that  he 
cannot,  by  proceeding  at  law  against  the  surviving  partner  and  the  partner- 
ship assets,  obtain  satisfaction  of  the  partnership  liability:  BuckingJiam  y. 
Ludlum,  37  N.  J.  Eq.  138;  VoorhU  v.  C/uUls,  17  N.  Y.  354;  Slierman  T. 
Kreul,  42  Wis.  33;  Pope  v.  Cole,  55  N.  Y.  124;  14  Am.  Rep.  198;  Emanuel  r. 
Bird,  19  Ala.  59G;  54  Am.  Dec.  200;  ALiop  v.  Mather,  8  Conn.  584;  21  Am. 
Dec.  703;  Pearson  v.  Keedy,  G  B.  Mon.  12S;  43  Am.  Dec.  160;  Troy  /.  N.  F. 
v.  WinsUm,  11  Blatchf.  513;  Pnllen  v.  Whitfield,  55  Ga.  174;  Moiiison  v. 
Kurtz.  15  111.  193;  Adams  v.  Sturges,  55  III.  463. 

If  proceedings  are  instituted  iu  equity  to  charge  the  estate  of  a  deceased 
partner  with  the  payment  of  a  partnership  debt,  or  if,  by  any  other  means, 
courts  of  equity  have  jurisdiction  so  that  it  becomes  their  duty  to  apply  the 
partnership  property  or  the  property  of  an  individual  member  of  a  partner- 
ship to  the  payment  of  a  partnership  obligation,  and  a  conflict  of  interest 
arises  between  the  creditors  of  the  partnership  and  the  crediti>r8  of  a  single 
member  thereof,  aud  it  appears  that  the  property  out  of  whicii  payment  is 
to  be  made  is  insufficient,  aud  some  loss  must  result  to  one  or  both  of  these 
several  classes  of  creditors,  then  the  rule  generally  prevailing  is  that  each 
class  of  assets  shall  be  deemed  to  be  liable  for,  and  shall  be  first  applied  to^ 
the  satisfaction  of  obligations  of  the  same  class;  that  is,  partnership  assets 
■hall  first  be  ap))Iied  to  the  payment  of  the  partnership  liabilities,  and  the 
separate  or  individual  assets  to  the  payment  of  the  individual  liabilities. 
Therefore,  if  the  proceeding  is  against  the  estate  of  a  deceased  partner,  and 
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there  are  both  separate  and  partnership  assets,  then  the  inflivi(1ual  creditor* 
must  first  be  paid  in  full  before  partnership  creditors  will  be  allowed  to  par- 
ticipate in  the  individual  estate:  Crooker  v.  Grooher,  62  Me.  267;  83  Am. 
Dec.  509;  MrCulloh  v.  Das'iiell,  1  Har.  &  G.  96;  18  Am.  Deo.  271;  Eodgersv. 
Meranda,  7  Oliio  St.  179;  Union  Nat.  Bank  v.  Bank  of  Commerce,  94  111.  27U 
Bond  V.  Navre,  62  Iiid.  505;  Raincy  v.  Nance,  54  111.  29;  Kirby  v.  Schoon- 
tnnker,  3  Barb.  Ch.  46;  49  Am.  Dee.  160;  Eglerts  v.  W(x>d,  3  Paige,  517;  24 
Am.  Dec.  2S6;  Ladd  v.  Oriswold,  4  Gilm.  25;  46  Am.  Dec.  443;  Wairen  v. 
Able,  91  Ind.  107;  Bake  v.  Smiley,  84  Ind.  212;  Weyer  r.  Thornburgh,  15 
lud.  124.  lu  the  application  of  this  rule,  excluding  the  partnership  credit- 
ors  from  the  benefit  of  the  separate  estate,  it  must  generally  appear  that 
there  were  also  partnership  assets,  so  that  in  fact  there  are  two  classes  of 
funds  or  property  to  be  applied  to  the  satisfaction  of  the  two  different  classes 
of  creditors.  Under  these  circumstances,  though  the  partnership  funds  are 
of  but  little  value,  and  the  partnership  obligations  of  great  extent,  the  part- 
nership creditors  will  not  be  allowed  to  pursue  the  separate  estate  of  a  de- 
ceased partner  until  his  individual  creditors  have  first  been  satisfied,  but  if, 
on  the  other  hand,  there  are  no  partnersliip  assets,  the  partnership  creditors 
and  the  separate  creditors  of  a  deceased  partner  are  placed  upon  an  equality, 
and  are  entitled  to  share  ratably  in  his  estate:  Rodjera  v.  Meranda,  7  Ohio 
St.  179;  Brock  v.  Baieman,  25  Ohio  St.  609;  Pearce  v.  Cooke,  13  R.  I.  184; 
Oro-irenor  v.  Austin,  6  Ohio,  103;  25  Am.  Dec.  743;  Harris  v.  Peabody, 
73  Me.  262;  Higijins  v.  Rector,  47  Tex.  361;  Emanuel  v.  Bird,  19  Ala.  596; 
54  Am.  Dec.  200.  In  Indiana,  however,  though  there  are  no  partnership 
assets,  the  partnership  creditors  will  not  be  permitted  to  obtain  satisfaction 
out  of  the  separate  estate  of  a  deceased  partner  untd  his  individual  creditors 
have  been  paid:  Warren  v.  Farmer,  103  Ind.  593.  In  some  of  the  states  the 
mere  existence  of  p;irtnership  assets  does  not  entirely  exclude  the  partner- 
ship creditors  from  redress  against  the  estate  of  a  deceased  partner,  though 
the  assets  of  that  estate  are  not  .sulficieuD  to  pay  his  individual  liabilities. 
Tims,  in  Virginia  and  South  Carolina,  if  tlie  partnership  creditors  have  pro- 
ceeded against  and  exhausted  the  partnersliip  assets  without  obtaining  com- 
plete satisfaction,  the  balance  due  from  them  is  treated  as  though  it  were 
the  separate  obligation  of  the  deceased  partner,  and  they  are  permitted  to 
share  ratably  with  his  separate  creditors  in  the  assets  of  his  estate:  Hulzler 
T.  Phillips,  26  S.  C.  136;  4  Am.  St.  Rep.  6S7;  Petlyjohn  v.  Woodruff,  86  Va. 
478;  Shackelford  v.  Shackelford,  32  Gratt.  4S1.  In  Kentucky,  after  the 
partnership  creditors  have  exhausted  the  partnership  estate,  the  separate 
creditors  are  entitled  to  receive  a  like  amount  from  the  estate  of  a  deceased 
copartner,  and,  if  any  thing  tiiereatter  remains,  the  separate  and  partnership 
creditors  are  entitled  to  a  ratable  participation  tht-rein:  Fayette  Nat.  Bank 
▼.  Kenney's  Assignee,  79  Ky.  133;  Northern  Bank  v.  Keizer,  2  Duvall,  169. 

Bankrupts  aivl  Insolvents. — The  rules  of  equity  have  with  little  or  no  ex- 
ception been  adopted  as  controlling  courts  having  tlie  administration  of  the 
estates  of  bankrupts  and  insolvents.  Sometimes,  as  in  the  case  of  the  latt 
National  Bankrupt  Law,  the  equitable  rule  was  expressly  made  a  part  of  the 
statute.  Tlius  section  36  in  that  law  declared:  "And,  after  deducting  out 
of  the  whole  amount  received  by  such  assignee  the  whole  of  the  expenses 
and  disbursements,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated 
to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds  of  the  sep- 
arate estate  of  each  partner  shall  be  appropriated  to  pay  his  separate  cred- 
itors; and,  if  there  shall  be  any  balance  of  the  separate  estate  of  any  partner, 
after  the  payment  of  bis  separate  debts,  such  balance  shall  be  added  tn  the 
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joint  stock  for  the  payment  of  the  joint  creditors;  and,  if  there  shall  be  any 
balance  of  the  joint  stock  after  payment  of  the  joint  debts,  such  balance 
shall  be  divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners,  according  to  their  respective  right  and  interest  therein, 
and  as  it  would  h;ive  been  if  the  partnership  had  been  dissolved  withoutany 
Iwinkniptcy;  and  the  sum  so  appropriated  to  the  separate  estate  of  each 
partner  shall  be  applied  to  the  payment  of  his  separate  debts."  The  equi- 
table rule  that  partnership  creditors  shall  be  given  precedence  as  to  the  dis- 
tributioQ  of  the  partuersliip  assets,  and  the  individual  creditors  in  the 
distribution  of  individual  assets,  has  been  applied  with  great  frequency,  and, 
we  believe,  without  dissent  in  the  various  courts  of  the  country,  state  and 
national:  i?a«Vy  v.  Nance,  54  111.  29;  Peters  v.  Bain,  133  U.  S.  670;  Clajlin 
T.  Behr,  89  Ala.  503;  Bates  on  Partnership,  sec.  825;  JJarria  r.  Peabody,  73 
Me.  262;  Hchmidlapp  v.  Currie,  55  Miss.  597;  30  Am.  Rep.  530;  Jackaon  I. 
Co.  V.  Pardee,  9  Heisk.  29G;  In  re  KniglU,  8  Nat.  Bank.  Reg.  436;  2  Bias.  518; 
Amainci  v.  Bean,  22  Wall.  401.  Courts  of  bankruptcy,  though  it  has  not 
been  made  a  part  of  the  statute,  have  also  very  generally  adopted  the  rule 
that  if  there  is  no  partnership  estate,  then  the  partnership  and  separate 
creditors  are  equally  entitled  to  prove  their  claims  against  the  separate  es* 
tate  of  a  partner,  and  to  share  pari  passu  in  his  assets:  In  re  Lbyd,  22 
Fed.  Rep.  S8;  Uuilcd  Siales  v.  Lewis,  13  Nat.  Bank.  Reg.  33;  Inre  West,  39 
Fed.  Rep.  203;  In  re  Downing,  3  Bank.  Reg.  1S2;  1  Dill.  .S3;  In  re  Ooedde, 
6  Bank.  Reg.  295  Contra,  In  re  Byrne,  1  Bank.  Reg.  122;  In  re  Frear,  1 
Bank.  Reg.  201;  35  How.  Pr.  249. 

Enlitea  in  Probate. — In  the  greater  portion  of  the  United  States,  the  ad« 
ministn'  ion  and  settlement  of  the  estate  of  a  deceased  person  are  committed 
to  probate  or  surrogate  courts,  in  which  persons  having  claims  against  such 
estate  must  present  them  for  approval  or  allowance,  or  must  seek  to  compel 
the  payment  thereof  by  pursuing  the  remedies  designated  in  the  statutes 
controlling  such  courts.  As  we  have  already  seen,  when  it  was  necessary 
for  creditors  to  resort,  to  a  court  of  equity  to  obtain  satisfaction  out  of  the 
estate  of  a  decedent,  if  he  had  incurred  liability,  both  individually  and  as  a 
member  of  a  partnership,  and  left  an  estate  in  both  capacities,  these  two 
classes  of  creditors  were  regarded  as  having  special  rights  in  the  assets  of 
the  business  out  of  which  their  claims  arose.  The  rule  upon  this  subject  is 
thus  stated  at  pages  64  and  65  of  the  third  volume  of  Kent's  Commentaries: 
"The  joint  creditors  have  the  primary  claim  upon  the  joint  fund,  in  the 
distribution  of  the  assets  of  bankrupt  or  insolvent  partners,  and  the  partner- 
ship debts  are  to  be  settled  before  any  division  of  the  funds  takes  place: 
Mw-rill  V.  Neil,  8  How,  414;  Shedd  v.  Wilson,  1  VVms.  478;  Converse  v. 
McKee,  14  Tex.  20.  So  far  as  the  partnership  property  has  been  acquired 
by  means  of  partnership  debts  those  debts  have,  in  equity,  a  priority  of 
claim  to  be  discharged;  and  tlie  sepai  ate  creditors  are  only  entitled  in  equity 
to  seek  payment  from  the  surplus  of  the  joint  fund  after  satisfaction  of  the 
joint  debts.  The  equity  of  the  rule,  on  the  other  hand,  equally  requires 
that  the  joint  creditors  siiould  only  look  to  the  surplus  of  the  separate  es- 
tates of  the  partnjrs,  after  payment  of  the  separate  debts.  It  was  a  prin- 
ciple of  the  Roman  law,  and  it  has  been  acknowledged  in  the  equity 
jurisprndenoe  of  Spain,  England,  and  the  United  States,  that  partnership 
debts  must  be  paul  out  of  the  partnership  estate,  and  private  and  separate 
debts  oat  of  the  private  and  separate  estate  of  the  individual  partner.  If 
the  partnership  creditors  cannot  obtain  payment  out  of  the  partnership 
estate,  they  cannot  in  equity  resort  to  the  private  and  separate  estate,  until 
AM.  &T.  Ksr..  Vou  XLIIL  —24 
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private  and  separate  creditors  are  satisfieil;  nor  have  the  creditors  of  the 
individual  partners  any  claim  upon  the  partnership  property  until  all  the 
■partnership  creditors  are  satisfied:  Walker  v.  Ei/lh,  25  Pa.  St.  216;  Morrison 
Tr.  Kurtz,  15  III.  193.  The  basis  of  the  general  rule  is,  tliat  the  funds  are  to 
be  liable  on  which  the  credit  was  given.  In  contracts  with  the  partnership 
the  credit  is  supposed  to  be  given  to  the  firm,  but  those  who  deal  with  an 
individual  member  rely  on  his  sufficiency."  These  rules  have  been  gener- 
ally accepted  as  controlling  in  probate  and  surrogate  courts  in  the  distribu- 
tion of  the  assets  of  a  decedent,  and,  though  the  statutes  of  the  state  may 
have  made  a  special  classification  giving  priority  to  particular  classes  of 
indebtedness,  this  cLissification  will  not  be  regarded  as  intended  to  abolish 
•r  impair  the  equitable  rule  hereinbefore  stated  if  the  decedent  left  both 
individual  and  partnership  obligations:  Claflin  v.  Belir,  89  Ala.  503;  Hund' 
Iry  V.  Farris,  103  Mo.  78;  23  Am.  St.  Rep.  863;  Wilder  v.  Keeler,  3  Paige 
167;  23  Am.  Dec.  781;  Emanvel  v.  Bird,  19  Ala.  596;  54  Am.  Dec.  200; 
'Charles  v.  Eshleman,  5  Col.  107;  DojjeU  v.  Dill,  108  111.  560;  48  Am.  Rep. 
•665;  Fowlkes  v.  Bowers,  11  Lea,  144;  Frhy  v.  Graham,  46  Miss.  425;  liodgera 
T.  Merandft,  7  Ohio  St.  192;  Smith  v.  Mallory,  24  Ala.  628;  Bridges  v. 
McCuUotigh,  27  Ala.  661.  Those  states  which  have  modified  the  equitable 
mle,  even  when  administered  by  courts  of  equity,  have  made  a  correspond- 
ing modification  in  its  application  to  probate  and  surrogate  courts.  Thus,  in 
Arkansas  and  Connecticut,  we  understand  that  neither  class  of  creditors  ii 
entitled  to  any  preference  over  the  other  as  against  the  separate  estate  of  a 
deceased  partner:  damp  v.  Oi-ant,  21  Conn.  41;  54  Am.  Dec.  321;  McLain 
V.  Carnon,  4  Ark.  164;  37  Am.  Dec.  777;  and  in  South  Carolina,  as  a  part- 
nership creditor  is  required  first  to  exhaust  his  remedies  against  the  partner- 
ship assets,  he  may  thereafter  be  permitted  as  to  the  balance  remaining  due 
him  to  share  with  the  individual  creditors  in  the  separate  estate  of  the  de- 
ceased copartner:  Uutzler  v.  Phillips,  26  S.  C.  136;  4  Am.  St.  Rep.  687; 
Wilson  V.  McConnell,  9  Rich.  Eq.  500;  Oadsden  v.  Carson,  9  Rich.  Eq.  252; 
70  Am.  Dec.  207;  Blair  v.  Blade,  31  S.  C.  346;  17  Am.  St.  Rep.  30. 

The  Creditors  of  a  Partnership  are  Entitled  to  Maintain  Against  the  Members 
Thereof  every  action,  suit,  or  proceeding  wliich  might  be  maintained  upon 
•  like  cause  of  action  against  a  single  person,  or  against  two  or  more  persons 
iiable  jointly,  though  not  as  partners.  There  will,  therefore,  be  no  occa- 
sion to  consider  those  actions,  suits,  or  proceedings  in  detail.  The  rule  in 
«ase  of  conflict  between  partnership  and  individual  creditors  has  already 
been  stated.  The  former  are  entitled  to  precedence  over  the  latter  in  the 
distribution  of  partnership  assets. 

Creditors^  Liens. — There  are  decisions  which  speak  in  general  terms  of  the 
lien  of  partnership  creditors  upon  the  partnership  assets:  Tillinghnst  v. 
Champlin,  4  R.  I.  173;  67  Am.  Dec.  510;  Sumner  v.  Hampson,  S  Oliio,  328; 
-32  Am.  Dec.  722;  Washburn  v.  Ba7ik  of  Bellows  Falls,  19  Vt.  278.  The  term 
•is  misleading.  They  do  not  have  any  lien:  Level  v.  Faii-is,  24  Mo.  App.- 
445;  Goldsmith  v.  Eichold,  94  Ala.  116;  33  Am.  St.  Rep.  97;  Williama  v.  Gage, 
49  Miss.  777;  Sigler  v.  Knox  County  Bank,  8  Oliio  St.  511;  Allen  v.  Center 
r.  Co.,  21  Conn.  T^O;  54  Am.  Dec.  333;  Allen  v.  Grissom,  90  N.  C.  90;  Sick- 
man  v.  Ahernathy,  14  Col.  174;  nor  any  absolute  rigiit  to  have  the  firm 
assets  applied  to  the  payment  of  their  claims.  Each  of  the  partners  has, 
in  the  absence  of  any  contract  or  other  transaction  waiving  it,  the  right  to 
"have  the  firm  property  applied  to  the  payment  of  the  firm  obligations,  and 
the  creditors  of  the  firm  are  for  miny  purposes  deemed  subrogated  to  this 
Tight  of  the  partners,  and  therefore  entitled  to  insist,  in  the  absence  of  a 
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waiver  of  that  right  by  the  partners  themselves,  that  the  partnership 
property  be  applied  to  the  extinction  of  the  partnership  obligations  before 
it  shall  be  taken  for  the  payment  of  the  debts  of  the  individual  partners, 
or  of  either  of  them. 

Pre/eiences  in  Favor  of  PaHnerahip  Creditors. — In  treating  of  the  right  of 
partnership  creilitors  to  pursue  the  property  of  the  individual  partners  we 
have  alreaiiy  stated  that  the  rule  in  chancery,  or  insolvency,  and  probate  pro- 
ceedings is  that  the  property  of  the  partnership  shall  be  applied  to  the  dis« 
charge  of  the  partnership  obligations  before  the  separate  creditors  of  either 
p;irty  can  paiticipate  therein.  Concerning  the  extent  and  application  of  ihia 
rule  there  is  no  controversy,  provided  the  property  of  the  partnership  is  in 
the  custody  or  control  of  the  court,  and  is  not  already  charged  with  legal  liens 
interfering  with  the  claims  of  the  partnership  creditors:  Bass  v.  E/ililt,  50 
Miss.  300;  C/iofe  v.  SteeL  9  Cal.  64;  Lucas  v.  Atioood,  2  Stew.  378;  Collins  r. 
Uutltr,  14  Cal.  223;  Burpee  v.  Bunn,  22  Cal.  194;  Lord  v.  Devendor/,  54  Wis. 
.491;  41  Am.  Rep.  ."iS;  E.it<tte  of  Edimrd.^,  122  Mo.  426;  Ltvel  v.  Farr'u^ 
24  Mo.  App.  445;  Moody  v.  Lucier,  62  N.  H.  584;  Conrerne  v.  McKee,  14 
Tex.  -JOO;  Christian  v.  Ellis,  1  Gratt.  396;  Murrill  v.  Neill,  8  How.  414.  The 
rule  is  also  applicable  to  assignments  made  for  the  benefit  of  creditors 
which  do  not  contain  provisions  preferring  any  class  of  creditors:  Hook' 
er's  AMiijnmetit,  75  Iowa,  377.  The  rule  is  also  applicable  where,  though  there 
is  no  partnership  in  fact,  parties  have  represented  themselves  to  be  part- 
ners, and  have  been  dealt  with  as  such,  and  have  created  obligations  bind- 
ing upon  them  jointly,  and  the  holders  of  which  believed,  and  had  reason  to 
believe,  that  the  tiansaction  was  with  a  partnership.  "Persons  who  deal 
with  parties  representing  themselves  as  partners  in  a  business  are  entitled 
to  have  the  prop'^rty  used  in  that  business  applied  to  the  payment  of  their 
debts  in  preference  to  the  individual  debts  of  those  representing  themselves 
as  partner*.  This  rule  may  operate  severely  upon  the  individual  creditors, 
but  the  contrary  rule  would  operate  just  as  severely  upon  the  partnership 
creditors":   Van  Kleeck  v.  IJammeU,  87  Mich.  699;  24  Am.  St.  Rep.  182. 

The  question  of  the  greatest  difficulty  is  whether  and  when  the  superior 
equity  which  partnership  creditors  have  in  the  partnership  assets  can  be 
enforced  by  them  so  that  such  assets  may  not  be  taken  and  appropriated  to 
the  satisfaction  of  other  obligations,  and  be  thereby  forever  lost  to  them. 

As  Ayaiust  Individual  Creilitors  Proceeding  by  Attachment  or  Execution,  the 
creditors  of  a  partnership  have  little  to  fear.  Neither  partner  has  any 
specific  interest  in  any  part  of  the  property  of  the  partnership.  His  only 
right  is  to  have  a  settlement  and  accounting,  and  to  be  awarded  his  share 
of  the  assets  after  the  partnership  obligations  have  been  paid.  His  inter- 
est, it  is  true,  is  subject  to  attachment  and  execution:  Seed  r.  Shepardson, 
2  Vt.  120;  19  Am.  Dec.  697.  "Confessedly,  a  sale  under  an  execution 
against  one  partner  does  not  divest  the  title  to  the  partnership  property. 
It  transfers  only  such  interest  as  may  remain  in  the  judgment  debtor  ui>on 
the  settlement  and  adjustment  of  the  affairs  of  the  partnership":  Freeman 
on  Executions,  sec.  125. 

There  is  a  conflict  of  decision  as  to  the  mode  of  levying  upon  the  interest 
of  a  partner,  and  as  to  the  effect  of  a  sale  under  execution.  Perhaps  th« 
weight  of  authority  favors  the  view  that  an  officer  can  take  exclusive  pos- 
session of  the  property  levied  upon,  retaining  it  until  the  sale,  and  deliver 
it  to  the  purchaser,  and  that  he  may  hold  it  as  a  cotenant  with  the  other 
partners,  who,  on  their  part,  must  take  some  measures  to  reclaim  it  as  part 
of  the  partnership  aasets  li  uecessary  to  the  satibfautioa  of  the  partuerahip 
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obligations,  but  the  more  reasonable  rule,  and  one  rapidly  gaining  ground, 
is  that  a  purchaser  at  an  execution  sale  does  not  acquire  a  right  to  the  pos- 
session of  the  property  purchased,  either  against  or  jointly  with  the  mem- 
bers of  the  firm,  but  only  an  interest  in  the  proceeds  after  the  business  of 
the  firm  shall  have  been  settled:  Freeman  on  Executions,  sec.  125.  How- 
ever this  may  be,  the  property  still  remains  answerable  for  the  partnership 
debts,  and  a  writ  of  attachment  or  execution  for  a  partnership  debt  takes 
precedence  over  any  previous  levies  or  sales  under  writs  against  one  mem- 
ber of  the  partnership  only,  and  a  purchaser  under  the  former  writ  acquires 
title  paramount  to  that  of  a  purchaser  under  the  latter  writ,  irrespective  of 
the  dates  of  the  respective  levies  and  sales:  Cox  v.  Russell,  44  Iowa,  556; 
SwHzer  v.  Smith,  35  Iowa,  269;  Williams  v.  Oage,  49  Miss.  777;  Washburn  v. 
Bank  of  Bellows  Falli,  19  Vt.  278;  Roop  v.  Herron,  15  Neb.  73;  Wait  v. 
Johnson,  4  Jones,.  190;  First  Nat.  Bank  v.  Brenneisen,  97  Mo.  145;  Pinrce 
V.  Jackson,  6  Mass.  242;  Powers  v.  Large,  69  Wis.  621;  2  Am.  St.  Rep. 
767;  Coover's  Appeal,  29  Pa.  St.  9;  70  Am.  Dec.  149;  Conroy  v.  Woods,  13 
Cal.  626;  73  Am.  Dec.  605. 

The  right  of  the  partnership  creditors  to  have  the  partnership  property 
applied  to  the  satisfaction  of  the  partnership  debts  is,  as  we  have  already 
remarked,  dependent  upon  the  equity  of  a  member  of  a  partnership  to  have 
such  application  made,  and  if  by  any  means  there  is  no  member  of  the  part- 
nership retaining  this  equity,  then  the  equity  of  the  partnership  creditors 
which  is  dependent  upon  it  is  lost.  This,  as  we  shall  hereafter  see,  is  often 
the  result  of  a  sale  or  disposition  of  property  made  as  the  joint  act,  or  by 
the  mutual  consent  of  all  the  partners.  A  like  result  appears  to  follow  a 
voluntary  transfer  of  their  respective  interests.  Hence,  it  has  been  held 
that  if,  under  an  execution  based  upon  a  joint  debt  of  the  partners,  though 
it  is  not  a  partnership  obligation,  a  sale  is  made  of  partnership  property,  the 
purchaser  acquires  an  absolute  title  Mhich  cannot  be  overreached  by  any 
proceeding  taken  in  behalf  of  the  partnership  creditors.  In  determining 
this  question  the  court  of  appeals  of  New  York  said:  ''Upon  the  facts  of 
this  case  it  is  entirely  clear  that  Tooker  and  Irwin  could  have  taken  their 
firm  property  and  applied  it  upon  this  joint  judgment  against  them;  and, 
inasnmch  as  they  had  the.  power  and  right  to  do  that,  they  could  have 
turned  it  out  to  the  sheriff  when  he  came  with  the  joint  execution  against 
them;  and,  as  they  could  have  turned  it  out  upon  the  debt  before  judginent, 
or  upon  the  execution  after  judgment,  there  can  be  no  reason  to  doubt  that 
the  sheriff  could  take  and  sell  it  upon  the  execution  free  from  the  claim  of 
their  firm  creditors.  After  this  sale  of  the  firm  property  upon  a  joint  judg- 
ment against  both  members  of  the  firm  no  equity  was  left  in  either  mem- 
ber of  the  lirm  to  have  the  property  thereafter  applied  in  discharge  of  the 
firm  debts.  Having  been  applied  in  discharge  of  the  joint  debt  against 
both  members  of  thu  firm  all  the  equities  of  both  members  in  the  property, 
as  against  each  other,  were  wiped  out;  and  it  is  only  through  the  equity 
which  one  member  ot  a  firm  has  in  the  firm  property,  or  against  his  copart- 
ners, that  firm  creditors,  on  the  principle  of  subrogation,  can  enforce  their 
claims  against  the  firm  property":  Saunders  v.  Redly,  105  N.  Y.  12;  69  Am. 
Rep.  472. 

Disposition  of  Property  by  Partners. — Wiiile  the  creditors  of  the  partner- 
ship are  protected  from  the  claims  of  the  creditors  of  a  single  member  in 
the  manner  hereinbefore  indicated,  and  while  equity  will  grant  such  Itirther 
aid  as  may  be  necessary  to  prevent  the  partnership  assets  from  being  taken 
in  the  satisfaction  of  the  debts  of  any  separate  member  of  the  partnership^ 
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ander  an  execation  or  attachment  against  bim,  it  is  more  difficnlt  to  protect 
the  partnership  creditors  against  the  acta  of  the  partners  themselves.  While 
the  partnership  is  in  the  active  management  of  its  atfairs  its  members 
acting  as  a  partnership  have  a  very  general  power  to  dispose  of  its  effects, 
and  liiere  is  no  question  that  they  may  appropriate  tiie  firm  assets  to 
the  satisfaction  of  the  partnership  obligations,  and,  in  so  doing,  may  prefer 
one  of  their  creditors  to  others,  or  may,  in  the  absence  of  statutory  prohibi- 
tion, execute  a  formal  assignment  for  the  benefit  of  their  creditors,  in  which 
some  of  such  creditors  may  be  preferred  to  others:  Bulger  v.  Rosa,  119 
N.  Y.  459;  Jones  v.  Smith,  31  S.  C.  527.  The  partnership  creditors  have  no 
lien  on  the  property  of  the  firm  while  the  partners  are  administering  its 
assets  and  lawfully  conducting  its  affairs:  TiUivghaxt  v.  Champlin,  4  R.  I. 
173;  67  Am.  Dec.  570.  It  follows  that  they  may  sell  the  property  on  such 
terms  as  to  them  seem  best,  provided  there  be  no  fraudulent  intent,  and 
may  devote  the  proceeds  to  any  lawful  purpose,  and  that  the  creditors  can* 
not  reclaim  them. 

Partners  Disposal  of  Property  for  Individual  Debts.  — It  has  been  insisted 
with  much  force  that  an  appropriation  of  partnership  property  to  the  pay- 
ment of  the  debts  of  an  individual  partner  is,  in  effect,  a  gift  to  him,  and 
must,  at  least,  wlien  tlie  partner:ihip  is  not  able  to  pay  its  debts,  naturally 
tend  to  hiuiier,  delay,  and  defraud  its  creditors,  and  therefore  that  a  lien 
created  against  the  firm  property  to  secure  a  debt  due  from  one  of  its  mem* 
hers,  or  any  payment  or  appropriation  of  snch  property  in  satisfaction  of 
such  debt,  or  any  assignment  for  the  benefit  of  creditors  whish  shall  give 
preference  to  individual  creditors  or  authorize  the  payment  out  of  the  pro- 
ceeds of  such  assignment  to  any  of  such  creditors  before  the  partnership 
obligations  are  fully  satisfied,  is  fraudulent  and  void  as  against  the  creditors 
of  the  partnership,  and  therefore  subject  to  be  treated  as  any  other  fraud- 
ulent transfer  or  lieu:  Wilson  v.  Robertson,  21  N.  Y.  587;  Patterson  v,  Seatotif 
70  Iowa,  689;  Boose  v.  Marion,  129  N.  Y.  536;  Atlas  Nat.  Bank  v.  More,  4a 
III.  App.  336;  Bernheiwer  v.  RiniMopf,  116  N.Y.  428;  15  Am.  St.  Rep.  414; 
Menagh  v.  Whitwell,  52  N.  Y.  146;  11  Am.  Rep.  683;  Rothell  v.  Grimes,  22 
Neb.  526;  Edwmdi  Estate,  47  Mo.  App.  307;  Heineman  v.  Hart,  55  Mich' 
64;  Mclntire  v.  Yules,  104  111.  491;  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186; 
14  Am.  St.  Rep.  712.  If,  however,  the  partnership  is  at  the  time  solvent 
and  able  to  pay  its  debts,  there  can  be  no  doubt  of  the  power  of  the  part- 
ners to  devote  the  firm  property  to  the  payment  of  the  separate  liabilities 
of  any  member,  and  that  the  partnership  creditors  have  no  cause  of  action, 
either  at  law  or  in  equity,  though  it  may  subsequently  turn  out  that  their 
ability  to  collect  their  partnership  demands  has  been  substantially  impaired 
by  the  appropriation  thus  made  for  the  benefit  of  the  creditors  of  a  single 
partner:  Huge  v.  CanipMl,  78  Wis.  672;  23  Am.  St.  Rep.  422;  Woodmansie 
▼.  Holcomh,  34  Kan.  35;  Jewett  v.  Meech,  101  Ind.  289.  On  the  other  hand, 
there  may  be  cases  in  which  the  partnership  property  has  been  devoted  to 
the  payment  of  the  debts  of  a  single  member  of  the  partnership  under  snch 
circumstances  that  the  court  may  be  of  the  opinion  that  the  transaction  waa 
tainted  with  actual  fraud,  and  may,  therefore,  grant  relief  to  the  partnership 
creditors:  Pool  v.  Gramling,  88  Ga.  653.  Tlie  more  difficult  question  haa 
reference  to  those  cases  in  which  the  separate  creditor  of  an  individual 
partner  has  received  partnership  property  in  satisfaction  of  his  demand,  or 
has  had  such  property  pledged  to  him  to  secure  sucli  debt,  or  there  has  been 
made  an  assignment  by  the  partners  of  the  property,  either  preferring  their 
individual  creditors,  or  directing  payment  to  them,  or  some  of  them,  before 
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the  partnership  obligations  shall  he  entirely  satisfied.  It  is  clear,  we  think, 
that  the  majority  of  the  courts  do  not  agree  in  the  view  that  the  appropri- 
ation by  a  partnership  of  its  property  to  the  discharge  of  an  individual  debt 
of  one  of  its  members  is  necessarily  a  fraudulent  transfer.  It  is  conceded 
that  a  partnership  creditor  does  not  as  such  have  any  lien  on  the  partner- 
ship assets.  It  seems  to  follow  from  this  concession  that  such  assets  must 
be  subject  to  such  contracts  and  liens  respecting  them  as  may  have  received 
the  assent  of  all  the  copartners:  Spratt  v.  First  Nat.  Bank,  84  Ky.  85; 
Sichtian  v.  Abernatliy,  14  Col.  174;  Smith  v.  Smith,  87  Iowa,  93;  ante, 
p.  ;'.59;  and,  therefore,  the  courts  sustain  liens  created  against  partnership 
assets  for  the  payment  of  an  individual  debt  of  any  member  with  the  con- 
currence of  the  others,  and  also  such  payments  as  may  have  been  made  by 
a  like  concurrence  out  of  the  firm  funds  for  the  satisfaction  of  an  individual 
debt,  as  well  as  assignments  for  the  benefit  of  creditors  and  other  transfers 
by  which  an  individual  creditor  may  have  been  preferred  to  the  partnership 
creditors:  Goddard  P.  O.  Co.  v.  McCune.  122  Mo.  426,  431;  Schmidlapp  v. 
Currie,  55  Miss.  597;  30  Am.  Rep.  534;  Hulskamp  v.  Moline  W.  Co.,  \2\ 
U.  S.  310;  Pui-ph  V.  Farrington,  119  Ind.  164;  Coffin  v.  Day,  34  Fed.  Rep. 
687;  Winslow  v.  Wallace,  116  Ind.  317;  Fisher  v.  Sy/ers,  109  Ind.  514;  Allen 
v.  Qrissom,  90  N.  C.  90;  Sigler  v.  Knox  County  Bank,  8  Ohio  St.  511;  Rice 
v.  Barnard,  20  Vt.  479;  50  Am.  Dec.  54;  Carver  Gin  etc.  Co.  v.  Bannon,  85 
Tenn.  712;  4  Am.  St.  Rep.  803;  Hanover  Bank  v.  Rlein,  64  Miss.  141;  60  Am. 
Rep.  47.  Contra,  Anderson  \.  Norton,  15  Lea,  14;  54  Am.  Rep.  400,  We 
had  understood  the  supreme  court  of  Iowa  to  dissent  from  this  rule.  It 
appears,  on  the  contrary,  to  have  fully  adopted  it  in  the  principal  case,  at 
least,  so  far  as  may  -be  necessary  to  protect  individual  creditors  dealing 
with  a  partnership  in  good  faith  and  without  notice  of  its  insolvency. 

Partner'$  Application  of  Firm  Property  to  His  Personal  Debts. — Each  part- 
ner in  the  transaction  of  partnership  business  is  an  agent  for  and  author- 
ized to  represent  the  firm.  He  has  not,  however,  an  implied  authority  to 
apyly  the  property  of  the  firm  to  the  satisfaction  of  other  than  firm  obli- 
gations, and  hence  is  not  justified  in  making  a  payment  of  his  individual 
debts  out  of  the  firm  funds  or  by  a  transfer  of  the  firm  property:  Cannon  v. 
Lindsey,  85  Ala.  193;  7  Am.  St.  Rep.  38;  Davies  v.  Atkinson,  124  111.  474; 
7  Am.  St.  Rep.  373,  and  note;  Janney  v.  Springer,  78  Iowa,  617;  16  Am. 
St.  Rep.  460;  Fanvell  v.  St.  Paul,  45  Minn.  495;  22  Am.  St.  Rep.  742.  If 
an  individual  creditor  received  firm  money  or  property  with  notice  that  it 
was  partnership  assets  there  is  no  doubt  that  he  has  no  right  to  retain  it 
either  as  against  the  partners  or  the  partnership  creditors.  Whether  he 
may  retain  it  when  it  was  received  by  him  in  good  faith  and  without  knowl- 
edge of  the  source  whence  it  came  is  a  question  respecting  which  the  ao- 
thorities  are  somewhat  evenly  divided,  the  one  side  insisting  that  his  good 
faith  is  a  protection  to  any  proceeding  against  him  to  recover  the  money  or 
property  so  received:  Locke  v.  Lewis,  124  Mass.  1;  26  Am.  Rep.  631;  Davie* 
V.  Atkinson,  124  111.  474;  7  Am.  St.  Rep.  373;  Johnson  v.  Crichton,  56  Md. 
JOS;  Siegall  v.  Coney,  49  Miss.  761;  Carter  v.  Galloway,  36  La.  Ann.  730; 
and  the  other  that  "his  right  depends  not  upon  his  knowledge  that  it  wa» 
partnership  property,  but  upon  the  fact  whether  the  other  partners  had 
assented  to  such  disposition  of  it  or  not":  Rogers  v.  Batchelor,  12  Pet.  221; 
Cannon  v.  Lindsey,  85  Ala.  198;  7  Am.  St.  Rep.  38;  Liberty  S.  B.  v.  Camp- 
bell,  75  Va.  534;  Caldwell  v.  Scoit,  54  N.  H.  414;  Ackleyv.  StaehUn,  56  Mo. 
558;  Januey  v.  Springer,  78  Iowa,  617;  16  Am.  St.  Rep.  460. 

Waiver  of  Pariuer't  Lien  Destroys  Equity  qf  Firm  Creditors. — As  a  gen- 
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eral  rule,  if  either  partner  places  himself  in  sacb  a  position  tbat  he  has 
no  right  to  insist  tliat  the  partnership  assets  he  applied  to  the  discharge 
of  its  obligations  in  preference  to  those  of  individual  creditors,  then  the 
partnership  creditors  also  lose  their  right  to  insist  upon  such  application: 
Case  T.  Beauregard,  99  U.  S.  119;  Arnold  ▼.  Hagerman,  45  N.  J.  Eq.  18S; 
14  Am.  St.  Rep.  712;  Holloioayv.  Turner,  61  Md.  217;  Couchman  t.  Maiipin, 
78  Ky.  33;  Wiggins  ▼.  BlachJiear,  86  Tex.  663;  Goldsmith  t.  Eichold,  94 
Ala.  116;  33  Am.  St.  Rep.  97;  Carver  O.  M.  Co.  v.  Bunnon,  85  Teiin.  712; 
4  Am.  St.  Rep.  803;  Fai-wtU  v.  Huston,  151  IlL  239;  42  Am.  St.  Rep.  237; 
Hapgood  v.  CornvxU,  48  III.  64;  95  Am.  Dec.  516.  In  other  words,  if  there 
be  any  thing  in  the  nature  of  a  lien  against  the  partnership  assets  pledging 
tliem  to  the  payment  of  its  obligations,  it  is  a  lien  in  favor  of  the  partners 
and  of  each  of  them.  Tiierefore,  if  with  the  assent  of  the  partners  thej 
cease  to  be  snch  assets,  as  where  one  of  the  partners  sells  his  intere^it 
therein  to  the  other,  the  former  has  no  longer  any  equitable  lien  thereoa 
entitling  him  to  insist  that  such  assets  be  applied  to  the  payment  of  the 
partnership  indebtedness,  and  the  loss  of  such  lien  carries  with  it  the  right 
of  the  partnership  credit'>r3  to  insist  upon  such  application,  and  the  property 
is  therefore  subject  to  the  individual  debts  of  the  partner  to  whom  it  hai 
been  transferred,  and  also  to  such  liens  as  he  shall  create  thereafter,  and  to 
such  transfers  as  he  may  choose  to  make,  provided  always  that  he  does  not 
act  with  the  purpose  of  defrauding  the  partnership  creditors:  Nonis  v. 
Bur/i.tei/,  54  Mo,  App.  143;  City  of  Maquokeia  v.  Willey,  35  Iowa,  323;  Coov' 
ei'a  A}'peal,  29  Pa.  Sc.  9;  70  Am.  Dec.  149;  Brown  v.  Miller,  11  Col.  431; 
ScJilek-lier  v.  Walker,  28  Fla.  680;  Srudder  v.  DelashviuU,  7  Iowa,  39;  71 
Am.  Dee.  428;  IJavford  v.  Prouly,  133  IlL  339;  Baker's  Appeal,  21  Pa.  St. 
76;  59  Am.  Dec.  752;  Wilson  v.  Hoyer,  13  B.  Mon.  411;  56  Am.  Dec  573; 
Ladd  V.  Gridwold,  4  Gilm.  25;  46  Am.  Dec.  443;  Bardwell  ▼.  Perry,  19  Vt. 
292;  47  Am.  Dec.  687.  The  latter  qualification  must  be  made  upon  the 
right  to  transfer  the  property  of  the  partnership  to  one  of  the  partners. 
If  the  purpose  of  the  transfer  is  to  defraud  the  creditors  of  the  partner- 
ship it  will  not  be  permitted  to  have  the  intended  operat:o:i;  and,  in  those 
states  in  which  a  partnership  is  not  allowed  to  transfer  property  to  indi> 
viduul  creditors  of  one  of  its  members  in  payment  of  his  debts,  if  a  transfer 
is  made  when  the  firm  and  all  its  members  are  insolvent,  and  this  condition 
of  its  affairs  is  patent  to  tiiem,  such  transfer  may  be  adjudged  fraudulent 
as  against  the  partnership  creditors:  In  re  Cook,  3  Biss.  122;  Amoldv.  Hager- 
man, 45  N.  J.  Eq.  186;  14  Am.  St.  Rep.  712. 

A  Transfer  of  the  Interest  of  One  PaHner  to  a  Third  Person  does  not 
deprive  the  other  members  of  the  firm  of  their  right  to  insist  that  the 
partnership  property  be  applied  to  the  payment  of  the  partnership  debtai 
Uence  the  creditors  of  a  partnership  have  the  same  right  to  pursue  the 
property  as  before  the  transfer  was  made:  Brown  v.  Beecher,  120  Pa. 
St.  590;  but  if,  after  one  partner  has  sold  his  interest,  the  other  also  sells  to 
the  same  purchaser,  the  property  ceases  to  be  partnership  assets,  and  cannot 
be  subjected  to  the  payment  of  partnership  debts  in  the  absence  of  a 
fraudulent  purpose  on  tiie  part  of  the  vendors  and  purchaser:  KimbiUl  r. 
Thoii.pson,  13  Met.  283. 

The  Transfer-  of  Interest  UesuUing  from  the  Death  of  One  of  the  Part- 
ners does  nut  affect  the  right  of  the  firm  creditors  to  the  payment  of 
their  claims.  The  legal  title  to  all  of  the  property  of  the  firm  vests  upon 
the  death  of  any  member  in  the  survivor  or  survivors,  but  it  vests  in  trust 
for  partnership  purposes,  to  wit:  the  settlement  of  the  affairs  of  the  firm. 
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the  payment  of  its  debts,  and  thereafter  the  turning  over  to  the  representa- 
tive of  the  deceased  partner  his  share  of  the  surplus.  Such  representative, 
therefore,  has  the  same  right  that  his  decedent  had  to  insist  upon  the  appli* 
cation  of  the  firm  property  to  the  discharge  of  its  obligations:  Hoyt  V. 
Sprague,  103  U.  S.  613;  and  the  creditors  of  the  firm  continue  to  have  a  like 
right,  and  an  appropriation  of  the  firm  property  to  other  than  partnership 
purposes  is,  as  against  them,  unlawful,  and  they  are  entitled  to  such  remedies 
as  may  be  necessary  to  prevent  it:  Egberts  v.  H'oorf,  3  Paige,  517;  24 
Am.  Dec.  236;  Emerson  v.  Senter,  118  U.  S.  3;  Gable  v.  Williams,  5  Md.  46; 
Watkins  v.  Fakes,  5  Heisk.  185;  Moody  v.  Downs,  63  N.  H.  50;  Wilson  v. 
Sojier,  13  B.  Mon.  411;  56  Am.  Dec.  673;  Biitchimon  v.  JSmith,  7  Paige,  26; 
and  to  compel  the  application  of  the  partnership  assets  to  the  discharge  of 
its  obligations:  Saunders  v.  Wilder,  2  Head,  577;  Ooldsmith  v,  Eichold,  94 
Ala.  116;  33  Am.  St.  Rep.  97;  Silverman  v.  Chase,  90  111.  37;  Benson  v.  Ela, 
35  N.  H.  402;  Lawrence  v.  Trustees,  2  Deuio,  577;  Voorhis  v.  Childs,  17 
N.  Y.  354.  As  the  surviving  partner  has  the  legal  title  to  the  firm  person- 
alty, and  is  charged  with  the  duty  of  closing  its  business,  he  may  make  such 
disposition  of  the  property  as  may  be  necessary  to  the  execution  of  his  trust. 
He  may,  it  is  generally  conceded,  make  an  assignment  for  the  benefit  of  the 
creditors  of  the  firm.  Whether  in  so  doing  he  may  prefer  some  of  those 
creditors  to  others  is  doubtful.  As  in  creating  such  a  preference  he  is  only 
exercising  a  power  possessed  by  the  partnership,  and  his  act  cannot  preju- 
dice the  representatives  of  the  decedent,  there  appears  to  be  no  reason  for 
denying  his  power  to  make  such  preferences:  Emerson  v.  Senter,  118  U.  S. 
3;  Wilson  v.  Soper,  13  B.  Mon.  411;  56  Am.  Dec.  573.  Nevertheless,  the 
majority  of  the  cases  upon  the  subject  deny  the  existence  of  the  power,  and 
regard  its  attempted  exercise  as  in  some  way  inimical  to  the  trust  devolved 
upon  him  by  the  death  of  his  copartner:  SaUbury  v.  Ellison,  7  Col.  167; 
49  Am.  Rep.  347;  Anderson  v.  Norton,  15  Lea,  14;  54  Am.  Rep.  400; 
Hutchinson  v.  Smith,  7  Paige,  26.  It  is  beyond  question  that  he  has 
no  right  to  make  an  assignment  which  will  prefer  his  individual  credit- 
ors, or  entitle  them  to  any  part  of  the  partnership  assets:  Oable  v.  W^illiama, 
59  Md.  46;  Case  v.  Abeel,  1  Paige,  393;  Hutchinson  v.  Smith,  7  Paige,  26; 
Tiemann  v.  Molliter,  71  Mo.  512.  The  surviving  partner  may  purchase  of 
the  representative  of  the  decedent  the  latter's  interest  in  the  partnership 
assets,  and  then  the  question  arising  is.  Do  they  by  this  purchase  cease  to 
be  charged  with  the  partnership  liabilities,  and  acquire  the  characteristics  of 
the  individual  property  of  the  purchaser?  The  only  decision  we  have  seen 
involving  this  subject  declared  that  such  sale  had  precisely  the  same  effect 
as  if  it  had  been  made  by  the  decedent  in  his  lifetime,  and  therefore  destroyed 
the  right  of  his  representatives  and  of  the  partnership  creditors  to  insist 
upon  the  application  of  the  partnership  property  to  the  payment  of  ita 
debts:  Wilson  v.  Soper,  13  B.  Mon.  411;  5(5  Am.  Dec.  573.  It  seems  to  us 
that  this  decision  is  based  upon  a  misconception  of  the  transaction  in  ques- 
tion. As  the  assets  of  a  partnership  are  always  subject  to  the  payment  of 
its  obligations,  and  as  the  interest  of  a  deceased  partner  is  only  his  share  of 
what  will  remain  after  the  settlement  of  the  affairs  and  the  payment  of  the 
obligations  of  the  partnership,  and  as  a  sale  by  a  personal  representative 
iiivolves  no  warranty,  and  is  but  a  sale  of  the  mere  interest  of  the  decedent, 
•uch  a  sale  would  naturally  be  made  by  both  parties  upon  the  assumption 
that  the  projierty  sold  was  only  what  might  remain  after  the  payment  of 
the  firm  dubts,  and  it  is  certainly  disappointing  the  intention  of  the  parties 
to  hold  that  the  property  thus  sold  may  be  entirely  withdrawn  from  the 
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creditors  of  tho  partnership,  and  the  estate  of  the  decedent  thereby  left 
answerable  for  the  whole  of  the  partnership  obligations. 

The  Sight  of  the  Creditors  of  a  Partnership  to  Pursue  its  Real  Property 
deserves  special  consideration.  At  law  there  is  no  such  a  thing  as  a 
partnership  in  real  property,  and,  if  the  title  stands  in  the  names  of  the 
partners,  it  is  vested  in  them  as  individuals  in  so  far  as  the  legal  title  is  con< 
cerned:  Freeman  on  Cotenancy,  sec.  112;  Coles  v.  Coles,  16  Johns.  159;  8 
Am.  Dec.  231;  Andrem  v.  Brown,  21  Ala.  437;  56  Am.  Deo.  252;  Buchan 
V.  Sumner,  2  Barb.  Ch.  16c;  47  Am.  Dec.  305;  Baca  v.  Ramos,  10  La.  417; 
29  Am.  Dec.  463;  Baker  v.  Wheeler,  8  Wend.  505;  24  Am.  Dec  66.  Iq 
equity,  however,  real  property,  though  held  in  joint  tenancy  op  by  a  ten- 
ancy in  common,  so  far  as  the  title  is  involved,  will  in  equity  be  treated  as 
partnership  property  under  certain  circumstances  and  for  certain  purposes: 
Freeman  on  Cotenancy  and  Partition,  sec.  113;  Divine  v.  Mitchum,  4  R 
Mon.  483;  41  Am.  Dec.  241;  Messer  v.  Messer,  59  N.  H.  375;  Rust  v.  Chis- 
oim,  57  Md.  376.  We  sball  not  undertake  to  inquire  in  detail  what  are 
the  teats  by  which  to  determine  whether  real  property  standing  in  the  name 
of  copartners  must  be  regarded  as  partnership  assets,  at  least  to  the  extent 
necessary  for  the  protection  of  the  partners  themselves,  and  of  the  creditors 
of  the  partnership.  Of  course,  the  fact  that  the  grantees  in  the  deed  happen 
to  be  partners  does  not  prove  that  the  property  acquired  is  partnership 
property,  nor  is  the  payment  of  the  purchase  price  out  of  the  partnership 
funds  conclusive,  for  the  partners  may  have  intended  to  withdraw  those 
funds  from  the  partnership,  and  to  hold  them  and  the  acquisitions  made 
therewith  as  cotenants,  and,  if  such  intent  existed,  the  lands  acquired  with 
such  funds  are  not  partnership  estate:  Wheatky  v.  Calhoun,  12  Leigh,  264; 
37  Am.  Dec.  654;  Holmes  v.  Self,  79  Ky.  297:  Collumb  v.  R,-ad,  24  N.  Y. 
513;  and  perhaps,  in  the  absence  of  any  jiroof  of  the  intent  of  the  partners, 
the  presumption  is  that  lands  acquired  by  them,  even  though  paid  for  with 
partnership  funds,  are  not  partnersliip  property:  Freeman  on  Cotenancy 
and  Partition,  sec.  115;  Wooldridge  y.  Wilkins,  3  How.  (Miss.)  360;  Coxr. 
McBurney,  2  Sand.  561;  Smith  v.  Jackson,  2  Edw.  Ch.  28.  Contra,  Collumb 
V.  Read,  24  N.  Y.  51.3.  On  the  other  hand,  the  fact  that  payment  was  made 
out  of  the  separate  funds  of  the  several  partners  is  not  conclusive  that  the 
real  property  is  not  partnership  assets,  for  it  may  have  been  purchased 
under  an  express  or  implied  agreement  that  it  should  be  held  for  the  bene- 
fit of  the  firm,  and  the  moneys  thus  paid  by  the  several  partners  may  be  a 
mutual  contribution  by  them  to  the  partnership  capital,  in  which  event,  if 
the  property  is  subsequently  held  as  firm  property  and  devoted  to  firm 
Dses,  it  is  just  as  nmch  partnership  assets  as  if  paid  for  out  of  partnership 
funds:  Roberts  v.  McCarty,  9  Ind.  16;  68  Am.  Dec.  604.  If,  in  addition  to 
being  paid  for  out  of  partnersliip  funds,  lands  are  purchas3d  by  persons 
who  were  then  partners  or  who  contemplate  becoming  such,  and  with  an 
intention  to  use  them  in  the  partnership  business,  and  they  are  thereafter 
held  and  used  in  and  for  such  business,  then  beyond  question  they  will  be 
treated  as  partnership  assets  so  far  as  may  be  necessary  to  the  satisfaction  of 
partnership  obligations:  Freeman  on  Cotenancy  and  Partition,  sec  117; 
Tilliiighast  v.  Chan.plin,  4  R.  I.  173;  67  Am.  Dec  510;  Laug  v.  Waring,  26 
Ala.  6i5;  60  Am.  Dec.  533;  Bai,dv.  Baird,  1  Dev.  4  B.  Eq.  524;  31  Am.  Dec 
399;  Buchan  v.  Sumner,  2  Barb.  Ch.  165;  47  Am.  Dec.  305.  Nor  ia  it 
essential  that  tlie  title  shall  stand  in  the  name  of  the  several  partners.  It 
may  have  been  taken  in  tlie  name  of  one  only  to  be  held  by  him  in  trust  for 
the  firm  and  under  such  circumstances  that  even  in  the  absence  of  any 


378  Smith  v.  Smith.  [Iowa, 

agreement  upon  the  snbject  snch  trust  is  implied,  and,  in  such  event,  it 
may,  if  necessary,  be  subject  to  the  satisfaction  of  the  partnership  obliga- 
tions: Shanh  v.  Klein,  104  U.  S.  18;  NicoU  v  Ogden,  29  111.  323;  81  Am. 
Dec.  311;  Uhler  v.  Semple,  20  N.  J.  Eq.  288;  Diggsv.  Brown,  78  Va.  295; 
Wiegiindv.  Copeland,  7  !Saw.  442. 

Without  attempting  to  further  pursue  the  inquiry,  what  is  partnership 
realty,  we  proceed  to  consider  the  rights  of  the  creditors  of  the  partnership 
in  such  realty  as  has  been  impressed  with  the  quality  of  partnership  assets. 
In  proceeiling  by  attachment  or  execution  against  such  realty  the  partner- 
ship creditors  may,  of  course,  levy  upon  and  sell  it,  and  thereby  acquire 
the  legal  title  standing  in  the  name  of  the  partners,  or  of  either  of  them,  at 
the  date  of  the  levy.  If,  however,  they  rest  upon  the  levy  and  sale,  and 
take  no  proceedings  in  equity  for  the  protection  of  their  interests,  the  title 
acquired  by  thera  must  remain  subject  to  the  claim  of  dower  on  the  part  of 
the  wives  of  the  partners,  or  of  either  of  them,  and  to  all  transfers  made  or 
liens  created  by  or  against  either  of  the  partners.  In  equity  the  partner- 
ship realty  will,  in  all  cases,  be  treated  as  partnership  assets  so  far  as  may  be 
necessary  to  do  complete  equity  between  the  partnership  audits  creditors, 
and  between  the  several  members  of  the  firm.  Hence,  each  of  the  partners  has 
a  lien  thereon  to  secure  the  payment  of  any  balance  which  mayjremain  due 
him  upon  the  final  settlement  of  the  partnership  afi^airs:  Roberta  v.  McCarty, 
9  Ind.  16;  G8  Am.  Dec.  604;  and  neitiier  can  avoid  this  lien  by  compelling 
the  partition  of  the  property:  Baird  v.  Baird,  1  Dev.  &  B.  Eq.  524;  31  Am. 
Dec.  32{);  Flannel'  v.  Moore,  2  Jones,  120.  The  rule  prevailing  as  to  per- 
sonalty, that  even  at  law  neither  partner  has  any  specific  interest  in  the 
firm  property,  but  only  a  riijht  to  share  in  the  surplus  after  the  debts  are 
paid,  does  not  apply  with  respect  to  realty.  Therefore,  if  there  be  a  levy 
upon  the  interest  of  a  member  of  the  firm  in  real  property  belonging  to  it, 
and  a  subsequent  levy  under  a  writ  against  the  partnership,  and  sales 
thereunder,  and  the  title  of  the  different  purchasers  tliere.it  is  drawn  in 
question  in  an  action  of  ejectment  or  other  proceeding  at  law,  the  writ  first 
levied  must  be  conceded  precedence:  Peck  v.  Fisher,  7  Cnsh.  3S6;  Golden 
Stiite  etc.  Works  v.  Dividson,  73  Cal.  389.  In  equity  the  rule  is  otherwise. 
"It is  a  well-known  rule,  governing  the  relation  of  partnership,  that  part- 
nership property  must  first  be  applied  to  the  payment  of  partnership  debts, 
and  that  the  true  and  only  interest  of  each  member  in  the  personal  stock  is 
the  balance  found  due  to  him  after  payment  of  all  the  partnership  debts, 
and  the  adjustment  of  the  partnership  accounts  between  himself  and  his 
copartners.  And  in  equity,  real  estate  forms  no  exception,  but  atands  on 
the  same  footing  in  this  respect  with  personal  property,  no  matter  in  whom 
the  legal  title  may  be  vested  ":  Bopp  v.  Fox,  133  111.  640;  Price  v.  Hicks,  14 
Fla.  565.  '*  Withiiut  entering  at  much  length  upon  an  examination  of  the 
English  and  American  authorities  upon  the  subject  we  may  say  that  the 
doctrine  is  well  established  in  America  that  real  estate  purchased  by  part- 
ners with  partnership  funds  for  partnership  purposes  is  at  law  held  by 
them  as  tenants  in  common,  but  in  equity  is  deemed  as  held  in  trust  as  a 
part  of  the  partnership  property  applicable  in  the  first  place  exclusively  to 
paying  the  partnership  debts":  Duryea  v.  Burt,  28  Cal.  580;  Jones  v.  Par- 
tons,  25  Cal.  105;  f/oxie  v,  C(UT,  1  Sum.  173;  Pierce  v.  Trigrj,  10  Leigh,  406; 
Sigourney  V.  Munn,  7  Conn.  11;  Divine  v.  Milcham,  4  B.  Mon.  488;  41  Am. 
Dec.  241;  Pratt  v.  Oliver,  3  McLean,  27;  Buffum  v.  Buffum,  49  Me.  108;  77 
Am.  Dec.  249;  Hill  v.  Bench,  12  N.  J.  Eq.  31;  Cilley  v.  Hu^e,  40  N.  H. 
358;  Gordonv.  Kennedy,  .S6  Iowa,  1C7;  Lime  Bock  Baiikv.  Phetteplace,  8  R.  L 
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66.  This  rule  prevails  at  law  in  some  of  the  states.  Thns,  in  New  Hamp- 
shire, it  has  been  held  that  an  attachment  of  the  firm  realty  at  the  suit  of 
firm  creditors  takes  precedence  over  a  prior  attachment  at  the  snit  of  the 
individual  creditors:  Jarvis  v.  Brooks,  27  N.  H.  37;  59  Am.  Dec.  S59. 

If  a  widow  of  a  deceased  partner  applies  for  an  assignment  of  dower  in 
the  lands  of  the  partnership  it  must  be  granted  to  her,  unless  withholding 
it  is  necessary  to  protect  the  other  partners  or  the  partnership  creditors: 
Markham  v.  Merrett,  7  How.  (Miss.)  437;  40  Am.  Dec.  76.  If,  on  the  other 
hand,  she  cannot  be  assigned  such  dower  witiiout  prejudicing  the  surviving 
partner,  or  the  partnership  creditors,  it  may,  if  the  proceeding  is  in  equity, 
be  denied  her  for  that  reason:  Greene  v.  Greene,  1  Ohio,  535;  13  Am.  Dec. 
642;  Sumner  v.  Hampsoit,  8  Ohio,  328;  32  Am.  Dec.  722;  Jo/tns  v.  John$,  1 
Ohio  St.  357;  Lonbat  v.  Nourae,  5  Fla.  350;  Boirp  v.  Fox,  63  HI.  540;  Mat- 
lock V.  Matlock,  6  Ind.  403;  or  the  surviving  partner  or  the  firm  creditors 
may  resort  to  proceedings  inequity  to  have  the  land  sold  free  of  the  widow's 
right  of  dower:  Dyer  v.  Clark,  5  Met.  562;  39  Am.  Dec.  697;  AndretM  v. 
Brown,  21  Ala.  437:  56  Am.  Dec.  252.  The  title  to  partnership  realty, 
whether  it  remains  in  the  partners  in  whose  name  it  was  originally  taken, 
or  has  descended  to  their  heirs  at  law,  or  remains  partly  in  the  surviving 
partners  and  partly  in  the  heirs  at  law  or  other  successors  in  interest  of  a 
dec-eased  partner,  or  has  been  transferred,  whether  by  voluntary  or  invol- 
untary transfer  to  some  third  person  having  notice  that  it  was  partnership 
property,  is  held  in  trust  for  partnership  purposes,  and  due  respect  for  and 
execution  of  that  trnst  may  be  compelled  at  the  instance  of  any  persoa 
whose  equities  are  dependent  upon  the  faithful  execution  of  the  trust.  The 
most  usual  procedure  is  by  bill  iu  equity,  against  all  the  persons  in  whom 
the  legal  title  is  vested,  to  have  the  realty  in  question  decreed  to  be  part- 
nership assets,  and  that  through  the  intervention  of  a  receiver  or  otherwise 
it  be  taken  possession  of,  and  so  much  thereof  sold  as  may  prove  necessary 
to  satisfy  the  partnership  obligations,  including  any  sum  that  may  be  due 
from  the  partnersliip  to  any  of  the  partners:  Buffum  v.  Biiffum,  49  Me.  108; 
77  Am.  Dec.  249;  MarpJiy  v.  Abrams,  50  Ala.  293.  If  an  attachment  has 
been  taken  out  against  a  member  of  the  firm  for  his  separate  debt  a  snit  may 
be  maintained  to  declare  that  his  lien  is  subordinate  to  the  claims  of  the 
partnership  creditors,  or  of  the  surviving  partner,  and  he  may  be  restrained 
from  proceeding  until  the  pai  tueiship  obligations  shall  first  be  discharged: 
Crooker  v.  Crooker,  46  Me.  250;  Biichanv.  Sumner,  2  Barb.  Ch.  165;  47  Am. 
Dec.  305;  Willia  v.  Freeman,  35  Vt.  44;  82  Am.  Dec.  619;  Borcen  v.  Billing.*, 
13  Neb.  439;  Coiiroy  v.  Woods,  13  Cal.  626;  73  Am.  Dec.  605;  Schuster  v. 
Eader,  13  Col.  329.  If  the  lien  has  been  created  by  one  of  the  partners,  as 
by  giving  a  mortgage  on  his  interest,  and  proceedings  are  instituted  io 
equity  for  the  foreclosure  of  such  lien,  the  defense  may  be  therein  inter- 
posed that  the  property  is  partnersliip  estate,  and  the  forcelosure  of  the 
lien  be  refused  or  made  subject  to  the  equities  of  the  partnership  or  of  its 
creditors:  Conantv.  Frary,49  Ind.  530;  Jones  v.  Parsons,  25  Cal.  100. 

It  is,  as  we  have  already  indicated,  necessary,  before  subjecting  a  pur- 
chaser or  mortgagee  from  one  of  the  partners,  to  partnership  equities,  that 
he  purchased  with  notice  thereof.  Whether  the  notice  with  which  he  musk 
be  afifectetl  must  include  not  only  knowledge  that  the  property  is  partner- 
ship assets,  but  also  that  it  will  be  needed  to  satisfy  partnership  obliga- 
tions, is  perhaps  not  entirely  free  from  doubt.  It  would  seem  that  if  he 
purchased  or  acquired  his  lien  with  notice  that  the  property  in  qnestiua 
was,  as  between  the  partners,  partnership  assets,  he  should  be  deemed  to 
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have  accepted  the  title  subject  to  the  hazard  of  its  being  required  to  sat* 
isfy  partnership  indebtedness:  Jon68  v.  Parsons,  25  Cal.  100;  Cavandar  v. 
BuUul,  29  L.  T.,  N.  S.,  710;  Tillinghast  v.  Champlin,  4  R.  I.  173;  67  Am. 
Dec,  510. 

If  partnership  realty  has  by  any  means  been  sold,  and  the  proceeds 
brought  before  the  court  for  distribution,  and  the  court  is  either  a  court  of 
chancery  or  a  court  which  in  the  matter  before  it  is  entitled  to  be  controlled 
by  the  principles  of  courts  of  equity,  as  where  it  is  a  court  having  jurisdic- 
tion of  the  estate  of  insolvents  and  bankrupts,  it  will,  as  in  the  case  of  part- 
nership realty,  give  a  preference  to  partnership  creditors:  Fall  River  W.  Co, 
V.  Borden,  10  Cush.  458. 

Foi-m  of  Relief.  It  is  not  necessary  to  consider  in  detail  the  form  of  re- 
lief which  may  be  granted  in  equity,  for  it  is  one  of  the  most  beneficial 
features  of  equity  jurisprudence  that  it  is  but  little  restricted  in  the  form  or 
mode  of  administering  relief,  and  that,  when  the  existence  of  an  equitable 
cause  of  action  in  favor  of  the  complainant  is  established,  the  court  is  rarely, 
if  ever,  when  applied  to  in  due  time,  unable  to  give  him  some  adequate 
relief,  either  preventive  or  remedial.  If  a  partnership  creditor  has  an 
equity  against  its  assets  which  is  about  to  be  endangered  by  a  sale  of  the 
property  by  one  of  its  partners,  or  under  an  execution  or  other  writ  against 
him,  the  court  may  enjoin  such  sale  or  disposition,  or  restrict  its  operation 
to  the  interest  which  may  remain  in  the  partner  after  tlie  adjustment  and 
settlement  of  the  partnersiiip  affairs:  Hubbard  v.  Curtis,  8  Iowa,  1;  74  Am. 
Dec.  283.  If,  on  the  other  hand,  preventive  relief  is  not  essential  to  the 
complainant,  he  may,  on  bringing  before  the  court  all  the  parties  in  whom 
the  legal  title  is  vested,  have  a  decree  for  its  sale  and  the  application  of  the 
proceeds  to  the  discharge  of  the  partnership  obligations,  and,  as  incident  to 
the  relief  granted,  may  have  a  receiver  appointed,  if  necessary,  either  for  the 
preservation  or  disposition  of  the  property,  and  such  conveyances  made  as 
may  be  required  to  vest  in  the  purchasers  at  such  sale  the  legal  as  well  as 
equitable  title  to  the  property  sold. 

Creditors  of  the  partnership  seeking  relief  of  any  character  in  equity  are 
subject  to  the  rules  applicable  to  creditors'  bills.  In  the  first  place,  it  is 
essential  to  a  creditor's  bill  that  the  complainant  be  without  adequate  rem- 
edy at  law,  and  that  he  show  either  that  he  has  exhausted  his  legal  rem- 
edies or  that  further  pursuit  of  them  must  necessarily  be  unavailing:  Com 
V.  Beaureqard,  1  Woods  0.  0.  125;  101  U.  S.  688;  Smith  v.  Railroad  Co., 
99  U.  S.  398.  It  is  not  sufficient  that  he  is  a  creditor  at  large,  for,  as  such, 
he  has  no  lien  on  the  property  of  the  partnership.  He  must  either  by  at- 
tachment, execution,  or  some  other  process,  have  acquired  a  lien  on  the 
property,  or  he  must  have  recovered  judgment  at  law  upon  his  debt:  Oreeri' 
wood  V.  Broadhead,  8  Barb.  593;  Rice  v.  Barnard,  20  Vt,  479;  50  Am.  Dec. 
64;  Clement  v.  Foster,  3  Ired.  Eq.  213;  Reese  v.  Bradford,  13  Ala.  837;  or  the 
equities  of  his  case  must  be  such  as  to  bring  him  within  the  exceptions  to 
the  general  rule  upon  the  subject.  As,  however,  a  creditor's  bill,  to  reach 
either  the  assets  of  the  partnership  or  other  property  which  a  partnership 
creditor  is  entitled  to  have  applied  to  the  satisfaction  of  his  demand,  does 
not  as  to  tho  status  required  of  the  complainant  differ  essentially  from  other 
creditors'  suits,  we  forbear  to  discuss  the  subject  further  here,  and  refer  the 
reader  to  note  to  Massey  v.  Gorton,  90  Am.  Dec.  288-300;  Quarl  v.  Abbett, 
102  Ind.  233;  62  Am.  Rep.  662,  and  note;  Freeman  on  Executions,  sees. 
426-430. 
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Tort,  Breach  of  Contract  When  mat  Amouxt  to. — If  one  person 
owes  another  a  duty  the  breach  of  which  is  a  tort,  the  fact  that  the 
former  has  expressly  contracted  with  the  latter  for  the  performance  of 
■ach  duty  does  not  render  its  breach  any  the  less  a  tort,  but,  if  the  duty 
ia  imposed  or  created  by  the  contract  and  otherwise  did  not  exist,  it* 
breach  is  not  a  tort. 

Tort,  Acnos  for,  What  is  not. — The  fact  that  a  persop  negligently  per- 
formed a  duty  which  he  imposed  upon  himself  by  contract  cannot 
entitle  another  contracting  party  to  sustain  an  action  of  tort  for  socb 
negligence,  and  therefore  any  action  commenced  to  recover  damages 
for  the  failure  to  perform  such  duty  is  an  action  upon  a  contract,  and 
the  statute  of  limitations  applicable  thereto  is  not  that  designating  the 
time  within  which  actions  may  be  brought  for  torts,  but  is  that  declar- 
ing the  time  within  which  actions  may  be  prosecuted  upon  contracts. 

Statute  of  Limitations. — Cactse  of  "Aciion  for  Mistake  in  an  Ab. 
BTRACT  Whes  AiiiSES. — If  a  searclier  of  records  employed  to  make  a 
correct  abstract  of  public  records  affecting  the  title  to  real  property, 
through  bis  negligence  or  mistake  omits  an  instrument  from  such 
abstract,  a  cause  of  action  against  him  is  at  once  created,  and  the  stat- 
nte  of  limitations  commences  to  run  in  his  favor,  and  cannot  be  made 
to  commence  at  a  later  day  by  proving  that  the  mistake  was  not  dis- 
covered antil  such  later  day.  Tliat  the  party  for  whom  it  was  made, 
subsequently  acting  in  reliance  on  its  correctness,  paid  out  money 
which  he  wouM  not  have  paid  had  it  been  correct,  does  not  coiutitate 
any  new  cause  of  actiou. 

Action  to  recover  damages  resulting  to  plaintiff  from  an 
error  or  mistake  in  making  and  certifj'ing  to  an  abstract  of 
title  in  the  month  of  December,  1884.  This  abstract  showed 
a  certain  mortgage  to  be  a  first  lien  on  the  land  described 
therein.  Relying  on  the  abstract  the  plaintiff  purcliased  the 
mortgage  and  subsequently  foreclosed  it,  buying  in  the  prop- 
erty at  the  sale.  A  judgment  lien  had  been  omitted  from 
the  abstract,  and  therefrom  plaintiff  suffered  damages.  The 
complaint  was  demurred  to  on  the  ground  that  plaintiff's 
cause  of  action  was  barred  by  the  statute  of  limitations,  and, 
the  demurrer  having  been  sustained,  the  plaintiff  appealed. 

Cole,  Mc  Vey  &  Cheshire^  for  the  appellant. 

W.  O.  Harvison,  for  tiie  appellee. 

••*  Granoer,  J.  1,  The  statute  of  limitations  commences 
to  run  from  the  time  a  cause  of  action  accrues:  Code,  sec. 
2529.  By  section  2530  it  is  provided  that  in  actions  for 
relief  on  the  ground  of  frami  or  mistake  the  cause  shall  not 
be  deemed  to  have  accrued  until  the  fraud  or  mistake  has 
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been  discovered.  The  petition  is  without  allegations  to  bring 
the  case  within  the  provisions  of  the  latter  section,  and 
hence  we  are  to  inquire  when  the  cause  of  action  accrued 
without  reference  to  its  being  grounded  on  fraud  or  mistake. 
The  pith  of  the  contention  by  counsel  is  whether  the  action 
is  one  ex  contractu,  so  that  the  cause  of  action  accrues  with 
the  actual  breach  of  tlie  contract,  or  ex  delicto,  so  that  the 
action  accrues  whenever  consequential  dainages  result  be- 
cause of  the -tort.  We  are  directed  especially  to  the  aver- 
ments of  the  petition  wherein  recovery  is  sought  because  of 
negligence  in  preparing  the  abstract,  and  for  the  money 
expended  in  the  purchase  of  the  mortgage  because  of  such 
negligence;  and  it  is  said  that  "  no  legal  damage  was  sus- 
tained on  the  part  of  the  plaintiff  until  the  purchase  of  the 
Kellogg  mortgage."  We  may  not  correctly  apprehend  what 
is  meant  by  the  term  "legal  damage."  If  it  means  special 
damage,  such  as  that  alleged,  the  proposition  is  correct.  If 
it  means  general  damage,  such  as  the  law  infers  because  of 
the  breach,  without  its  being  specified,  it  is  not  correct.  Of 
course,  a  cause  of  action  does  not  accrue  in  such  a  case  until 
damages  are  recoverable,  and  hence  ^**  the  statute  does 
not  commence  to  run  until  there  is  damage  to  constitute  a 
basis  for  an  action.  The  furtlier  discussion  of  the  case  will 
indicate  our  view  as  to  when  such  damage  first  arose. 

The  appellant,  in  support  of  its  theory,  that  the  action  is 
ex  delicto,  cites  the  following  from  Angell  on  Limitations,  sec- 
tion 71:  "The  action  of  assumpsit  lies  to  recover  damages 
for  consequential  wrongs  or  torts,  which,  though  they  are  ex 
delicto,  are  quasi  ex  contractu;  and  they  arise  from  malfeas- 
ance, or  doing  what  the  defendant  ought  not  to  do;  nonfeas- 
ance, or  not  doing  what  he  ought  to  do;  and  misfeasance,  or 
doing  what  he  ought  to  do  improperly."  It  also  cites  the 
following  from  Addison  on  Torts,  page  13:  '*A  tort  may  be 
dependent  upon,  or  independent  of,  contract.  If  a  contract 
imposed  a  legal  duty  upon  a  person  the  neglect  of  that  duty 
is  a  tort  founded  on  contract,  so  that  an  action  ex  contractu 
for  the  breach  of  contract,  or  an  action  ex  delicto  for  the 
breach  of  duty,  may  be  brought  at  the  option  of  the  plain- 
tiff." It  is  tlien  urged  that  this  is  "an  action  for  misfeas- 
ance," and  hence  based  upon  tort.  A  few  considerations 
will  lead  to  a  correct  conclusion  on  this  particular  proposition, 
and  aid  much  toward  a  solution  of  the  entire  case.  We  get 
the  spirit  of  the  rule  to  be  deduced  from  the  above  citations, 
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80  far  as  it  pertains  to  this  case,  by  understanding  the  last 
statement  in  the  citation  from  Addison  on  Torts:  "  If  a  con- 
tract imposes  a  legal  duty  ui)on  a  person,  the  neglect  of  tiiat 
duty  is  a  tort  founded  on  contract,"  and  in  such  a  case  the 
injured  party  may  elect  to  sue  for  the  tort  or  breach  of  the 
legal  dut}',  or  sue  for  the  breach  of  contract.  Now,  what  is 
tiie  true  significance  of  the  rule  stated  ?  We  think  it  is  this: 
When  the  law  imposes  a  duty  from  one  person  to  another, 
independent  of  contract,  the  duty  thus  imposed  is  a  legal 
one,  one  enjoined  by  the  law.  Its  neglect  is  a  tort.  Now,  if 
the  parties  by  *'*  contract,  further  impose  that  duty,  which 
may  be,  and  is  often,  done  then  the  obligation  is  twofold — ■ 
enjoined  by  both  law  and  the  contract — and  the  author  has 
said  no  more  than  that  "  the  neglect  of  such  a  duty  is  a  tort 
founded  on  contract."  It  cannot  be  said  that  the  legal  duty 
referred  to  means  duties  arising  solely  upon  contract,  for,  if 
it  does,  then  all  duties  in  pursuance  of  contract  are,  within 
the  meaning  of  the  rule,  legal  duties,  and  hence  a  neglect 
to  discharge  them  is  a  tort.  This,  followed  to  its  legal  con- 
clusion, would  make  every  bread)  of  contract  a  tort.  The 
duties  arising  upon  contracts  are,  of  course,  legal  duties, 
within  the  most  compreiiensive  meaning  of  the  term,  but  the 
sanction  of  the  law  making  them  so  is  invoked  by  the  con- 
tract, and  hence  in  an  important  and  practical  sense,  we 
regard  and  express  the  obligations  and  duties  thus  arising 
between  parties  as  contractual,  and  in  that  way  distinguish 
them  from  other  legal  duties  or  obligations.  The  learned 
author  was  evidently  preserving  this  distinction. 

In  the  case  at  bar  the  defendant,  independent  of  the  con- 
tract, owed  no  duty  to  the  plaintiff.  The  neglected  duty  was 
one  alone  enjoined  by  contract.  The  failure  to  perform  by 
the  defendant  was  a  failure  to  discharge  its  agreement,  which 
is  solely  a  breach  of  contract.  No  refinenient  of  reasoning 
can  or  should  avoid  tlie  conclusion.  The  fact  that  the  act  is 
alleged  as  negligently  done  does  not  change  the  situation.  It 
is  an  allegation  only  as  to  the  manner  of  making  the  breach. 
The  liability  of  the  defendant  company  in  no  way  depends 
on  the  fact  of  negligence.  The  allegations  of  the  petition 
show  an  absolute  undertaking  "to  furnish  a  full,  complete, 
and  correct  abstract  to  the  plaintiff,  correctly  showing  the 
liens  of  mortgages,  judgn)ents,  and  otherwise."  The  demur- 
rer admits  such  an  undertaking,  and  the  allegation  of  negli- 
gence cannot  have  the  effect  to  change  the  action  from  one 
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on  contract  to  ****  one  for  tort.  If  A  should  engage  to  de- 
liver to  B  a  quantity  of  wlieat  at  a  certain  time  and  place, 
and  he  failed  to  do  so,  lie  would  he  liable  upon  his  under- 
taking, and,  in  an  action  for  damage,  because  of  the  failure,  a 
mere  allegation  that  he  negligently  failed  to  perform  would 
not  affect  the  character  of  the  action.  The  liability  in  either 
case  attaches  without  the  negligence.  We  reach  the  conclu- 
sion that  the  action  is  upon  contract,  and  that  the  statute  of 
limitations  is  to  be  applied  accordingly. 

We  may  now  notico  tlie  claims  as  to  when  the  statute 
commences  to  run.  With  our  conclusion  as  to  the  character 
of  the  action,  it  is  probable  the  appellant  might  not  claim 
that  the  authorities  cited  are  applicable.  We  refer,  however, 
to'  a  few  as  indicating  the  character  of  all.  Reference  is 
made  to  2  Greenleaf  on  Evidence,  sections  433  and  434. 
These  sections  have  reference  to  cases  of  tort,  and  actions  on 
the  case  sounding  in  tort,  and  it  is  there  stated  as  the  rule 
that  in  such  cases,  where  the  injury  is  consequential,  and 
the  riglit  of  action  is  founded  in  special  damages,  the  stat- 
ute commences  to  rui\  from  the  time  the  special  damages 
accrued.  Also,  where  a  statute  commences  to  run  from  the 
time  of  the  "act  done,"  and  the  act  was  lawful  as  to  the 
plaintiff,  the  act  is  regarded  as  "done"  when  the  damages 
result.  But  this  case  is  not  within  either  rule.  Section  435 
is  the  one  applicable  to  this  case,  and  it  states:  "  In  cases  of 
contract,  the  general  principle  is  that  the  statute  attaches  as 
soon  as  the  contract  is  broken,  because  the  plaintifi"  may 
then  commence  his  action."  As  especially  applicable  to  this 
case,  it  is  further  said  in  the  same  connection:  "And  though 
special  damage  has  resulted,  yet  the  limitation  is  computed 
from  the  time  of  the  breach,  and  not  from  the  time  when 
the  special  damage  arose." 

The  appellant  cites,  as  "one  of  tlie  best-considered  cases 
on  this  subject,"  Bank  of  Hartford  County  v.  Waterman,  ***  26 
Conn.  324.  The  action  is  founded  on  the  neglect  of  an  offi- 
cer to  make  a  valid  attachment  of  real  estate,  and  a  false 
return  that  he  had  made  such  an  attachment.  That  was 
purely  an  action  ex  delicto,  and  neither  the  neglect  to  serve 
the  attachment,  nor  the  false  return,  nor  both,  under  the 
holding  in  the  case,  "  would  be  enough  to  constitute  a  cause 
of  action."  That  case  holds  to  a  rule  that  a  failure  to  serve 
mesne  i)rocess,  or  a  false  return  of  such  process,  is  not 
actionable  in  itself,  but  becomes  so  whenever  real  injury  fol- 
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lows  from  it.     Such  a  holding  is  not  in  conflict  with  our 
views.     The  case,  however,  contains  some  language  strongly 
in  their  support.     It  is  there  said,  speaking  of  the  breach  of 
duties  to  individuals  as  those  created  by  contract,  whereby 
each  party  enters  into  and  defines  for  himself  an  immediate 
obligation  to  the  other,  that  "  the  breach  of  such  an  obliga- 
tion is  a  direct  and  immediate  wrong  to  the  other,  so  that 
whether  any  evil  consequences  follow,  or  whatever  conse- 
quences follow,  the  cause  of  action  dates  from    the  wrong 
which  would  be  treated  as  the  cause  of  action,  whether  the 
plaintifif  sues  in  tort  or  contract."     The  other  cases  cited  by 
the  appellant  are,  in  their  legal  effect,  the  same,  being  actions 
based  upon  tort,  and  not  for  a  breach  of  contract,  with  some 
exceptions,  as  where  money  is  paid  for  the  benefit  of  another 
to  discharge  his  primary  obligation,  wherein  it  is  held  that 
the  cause  of  action  accrues  in  behalf  of  the  plaintiff  when 
he  makes  the  payment:  See  Foster  v.  Marsh,  25  Iowa,  300.    In 
Steel  V.  Bryant,  49  Iowa,  116,  it  is  held  in  an  action  for  neg- 
ligence by  a  clerk  in  accepting  an  insufficient  stay  bond,  that 
the  cause  of  action  did  not  accrue  until  the  stay  expired.     It 
is  there  said  that  the  action  is  "  for  the  negligent  performance 
of  a  duty  imposed."     It  is  then  said  in  the  same  connection 
that  "  the  authorities  cited  in  actions  based  on  contract,  or 
acts  of  negligence  in  failing  to  properly  perform  obligations 
resulting  from  contracts,   ***   are   not    strictly   applicable." 
The  words  we  have  italicized  are  highly  significant  in  this 
case,  for  the  negligent  act  complained  of  here  is  one  result- 
ing from  contract.     Wilcox  v.  Plummer,  4  Pet.  172,  is  a  very 
conclusive   case   upon   the   question.       The   action   was   to 
recover  damage  because  of  a  "blunder"  or  mistake  of  an 
attorney  in  his  professional  capacity  in  the  institution  and 
prosecution  of  a  suit  on  a  promissory  note.      The  action 
(  Wilcox  v.  Plummer,  4  Pet.  172)  was  in  form  assumpsit.    The 
damages  sought  to  be  recovered  were  those  resulting  from 
the  mistake,  the  result  of  the  mistake  being  that  the  note 
became  barred  by  the  statute  of  limitations  because  of  a 
nonsuit  occasioned  thereby.     The  question  in  the  case  was 
whether  the  statute  commenced  to  run  "  from  the  happening 
of  the  damage,"  or  at  the  time  the  mistake  was  made.     The 
language  of  the  opinion  reaches  several  phases  of  this  case. 
It  is  there  said:  "Tlie  ground  of  the  action  here  is  a  con- 
tract to  act  diligently  and  skillfully,  and  both  the  contract 
and  breach  of  it  admit  of  a  definite  assignment  of  date. 

Jlu.  St.  Bkp..  Vou  XLIIL  -26 
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When  might  this  action  have  been  instituted  is  the  ques- 
tion, for  from  that  time  the  statute  must  run."  These  facts 
and  the  query  liave  an  exact  parallel  in  the  case  at  bar,  and 
this  case  should  be  controlled  by  the  conclusion  in  that. 
The  court  announced  its  conclusion  as  follows:  "When  the 
attorney  was  chargeable  with  negligence  or  unskillfulness, 
his  contract  was  violated,  and  the  action  might  have  beea 
sustained  immediately.  Perhaps,  in  that  extent,  no  more 
than  nominal  damages  may  be  proved,  and  no  more  re- 
covered; but,  on  the  other  hand,  it  is  perfectly  clear  that  the 
proof  of  actual  damage  may  extend  to  facts  that  occur  and 
grow  out  of  the  injury,  even  up  to  the  day  of  the  verdict.  If 
so,  it  is  clear  the  damage  is  not  the  cause  of  the  action."  It 
is  held  that  the  statute  commenced  to  run  at  the  time  of  the 
mistake. 

We  do  not  forget  that  it  is  averred  in  the  petition  '*'  that 
the  defect  in  the  abstract  was  not  known  until  the  damage 
alleged  had  been  sustained;  but  that  fact  does  not  arrest  the 
running  of  the  statute.  It  is  said  in  Bank  of  Hartford  County 
V.  Walerman,  26  Conn.  324,  that  "ignorance  of  his  rights  on 
the  part  of  a  person  against  whom  the  statute  had  begun  to 
run  will  not  suspend  its  operation.  He  may  discover  his 
injury  too  late  to  take  advantage  of  his  appropriate  remedy." 
Again,  it  would  seem  that  our  statute  makes  a  plea  of  fraud 
or  mistake  necessary  to  change  the  time  when  the  cause  of 
action  accrues:  Code,  sec.  2530.  Crawford  v,  Gaulden,  33  Ga. 
173,  is  also  a  case  grounded  upon  the  neglect  and  unskillful 
act  of  an  attorney  in  the  managen^ent  of  a  cause,  and  to 
avoid  the  operation  of  the  statute  of  limitations  the  plaintiff 
alleged  that  the  negligent  and  unskillful  acts  were  unknown 
to  him  when  done,  and  not  known  till  about  1853,  and  the 
limitation  period  was  four  years  from  the  time  the  cause  of 
action  accrued.  The  opinion  upon  that  particular  branch  of 
the  case  contains  this  language:  "  The  doctrine  is  well  set- 
tled that,  in  an  action  against  an  agent  for  negligence  and 
unskillfulness,  the  statute  of  limitations  commences  to  run 
from  the  time  the  negligent  or  unskillful  act  was  committed, 
and  plaintiff's  ignorance  of  the  negligence  or  unskillfulness 
cannot  affect  the  bar  of  the  statute."  Authorities  are  cited 
in  support  of  the  rule,  and  see,  also,  Mardis  v.  Shackleford, 
4  Ala.  493;  Governor  v.  Gordon,  15  Ala.  72;  Ellis  v.  Kelso,  18 
B.  Men.  296;  Bank  of  Utir.a  v.  Childs,  6  Cow.  238;  Sinclair 
V.  Bank  of  S.  C,  2  Strob.  344.     In   this  case,  when  the  ab- 
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stract  was  delivered  with  the  alleged  defect,  there  was  a 
breach  of  the  contract  to  prepare  a  perfect  one,  and  at  least 
nominal  damages  were  recoverable,  and  we  think  it  safe  to 
ea}'  that  the  expenses  of  its  procurement  were  within  the 
rule  of  general  damages.  Thereafter,  for  five  years,  the  right 
of  action  continued,  during  which  time  the  door  of  inquiry 
was  open  to  *^*  know  the  facts,  and  we  think  there  is  no 
rule  of  public  policy  requiring  us  to  extend  the  time  by  a 
construction  of  the  statute  that  to  us  seems  to  be  against  the 
current  of  authority. 

2.  It  is  next  urged  that  the  action  is  not  barred,  because 
the  contract  is  a  continuing  one.  In  support  of  tl)e  proposi- 
tion several  cases  are  cited.  Comment  on  one  of  them  will 
be  sufficient,  as  it  will  be  applicable  to  all.  McCay  v.  Mc- 
Dowell^ 80  Iowa,  146,  is  based  on  a  breach  of  contract  for 
support,  the  contract  being  for  the  support  of  the  plaintiff 
during  his  natural  life.  The  contract  was  made  in  March,. 
1878,  and  there  was  a  breach  in  October,  1878.  Under  a 
claim  that  the  action  was  barred  by  the  statute,  it  having 
been  commenced  more  than  five  years  after  the  breach,  the 
contract  was  held  to  be  a  continuing  one,  on  the  authority  of 
Riddle  v.  Beattie,  77  Iowa,  169.  Those  cases  are  unlike  this. 
In  those  cases  an  obligation  or  duty  continued  from  day  to 
day  and  year  to  year.  The  defendants  were  every  day  and 
year  required  to  act  in  the  fulfillment  of  the  contract.  It  is 
not  a  case  of  new  damages  arising  because  of  a  breach  long 
since  made,  but  a  case  of  a  continuing  breach  of  failure  of 
duty,  from  which  new  damages  arise,  and  the  actions  were 
permitted  for  breaches  committed  within  the  period  of  limi- 
tation, and  not  for  damages  happening  within  the  period,  as 
a  result  of  a  breach  committed  beyond  it  In  this  case  the 
duties  of  the  defendant  company  ceased  with  the  delivery  of 
the  abstract.  It  owed  no  further  obligation  to  the  defendant. 
As  is  said  in  Wilcox  v.  Plummer,  4  Pet.  172:  "  Both  the  con- 
tract and  the  breach  admit  of  a  definite  assignment  of  date." 
After  the  delivery  of  the  abstract  the  contract  was  executed, 
and  the  breach  complete.  There  has  been  no  additional 
breach  since;  only  new  damages  for  the  old  breach. 

*•**  3.  The  appellant  insists  that  this  action  can  be  main- 
tained under  the  code,  section  2524,  as  follows:  "Successive 
actions  may  be  maintained  upon  the  contract  or  transaction 
whenever,  after  the  former  action,  a  new  cause  of  action  has 
arisen  therefrom."     If  the  section  could  be  held  applicable  to 
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a  case  like  this,  there  is  nothing  in  the  language  to  indicate 
an  intent  to  permit  such  actions  beyond  the  period  of  limita- 
tion. However,  tlie  solution  may  be  put  upon  another  ground. 
This  statute  was  applied  in  McCay  v.  McDowell,  80  Iowa,  146, 
and  it  is  to  such  continuing  contracts  that  it  applies.  The 
statute  has  no  application  to  additional  damages  happening 
or  discovered  because  of  some  particular  breach  of  a  con- 
tract. It  is  applied  when  there  is  a  continued  or  repeated 
breach  by  way  of  acts  or  neglect.  Richruond  v.  Dubuque  etc. 
Ry.  Co.,  33  Iowa,  422,  is  of  this  latter  class. 

The  fourth  proposition  discussed  by  the  appellant  is  as  to 
the  strict  accountability  to  which  abstractors  are  held  by  the 
law,  and  we  need  not  discuss  it.  The  reasoning  is  strong, 
and,  barring  the  application  to  this  case,  it  accords  with  our 
view  of  the  law.  That  strict  accountability,  we  think,  must 
be  required  in  a  case  of  this  kind,  within  the  period  that  the 
law  fixes  for  actions  upon  unwritten  contracts,  where  neither 
fraud  nor  mistake  is  the  ground  for  relief. 

The  judgment  of  the  district  court  is  in  harmony  with  our 
view,  and  it  is  affirmed. 

Limitations  of  Actions  in  Cases  of  NEGLiaENCE  or  Tort. — ^The  statute 
of  limitations  begins  to  run  against  an  action  for  misconduct  or  negligence 
from  the  date  when  the  act  of  misconduct  or  negligence  la  completed,  and  it 
is  immaterial  whether  the  negligence  out  of  which  the  cause  of  action  arises 
is  the  breach  of  an  implied  contract  or  the  afHrmative  disregard  of  some 
positive  duty:  Lattinv.  Gillette,  95  Cal.  317;  29  Am.  St.  Rep.  115,  and  note. 

Limitations  of  Actions  in  Cases  of  Mistake:  See  the  note  to  Lattin 
V.  QilUUe,  95  Cal.  317;  29  Am.  St  Rep.  120. 


Andregq  V.  Brunskill. 

[87  lOWA,  351.] 

Chattel  Mortgages.— A  Description  in  a  Chattel  Mortgage  xs  Suffi- 
cient if  it  will  enable  third  persons,  aided  by  the  inquiries  which  th* 
instrument  indicates  and  directs,  to  identify  the  property. 

Chattel  Mortgages. — The  Description  in  a  Chattel  Mortgage  refer- 
ring to  the  ownership  or  location  of  the  property  mortgaged  is  of  great 
importance,  and  the  omission  of  these  data  may  leave  imperfect  and 
void  a  description,  which,  were  they  present,  might  properly  be  sus- 
tained. 

Chattel  Mortgage. — A  Description  of  Property  Mortgaged  as  "four- 
teen steers  one  year  old,  crop  off  left  ear,  and  slit  in  the  same  ear;  four 
heifers  one  year  old,  marked  on  ear  as  above  steers, "  without  any  refer- 
ence or  statement  respecting  the  location  or  ownership  of  the  property, 
is  iusujQBcient  and  void. 
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Ira  T.  Martin,  for  the  appellants. 

Argo,  McDnffie  &  Reichmann,  for  the  appellee. 

■•*  Granger,  J.  1.  John  Beyer  made  to  the  plaintiff  a 
mortgage  on  certain  personal  property.  He  afterward  sold 
the  property  to  the  defendants,  and  this  action  is  for  the 
value  thereof,  hecause  of  a  wrongful  conversion.  The  plain- 
tiff at  the  trial  offered  in  evidence  the  mortgage,  and  an 
objection,  which  was  overruled,  presents  the  question  of  the 
sufficiency  of  the  description  in  the  mortgage  to  impart  con- 
structive notice.  The  description  is  in  these  words:  "Four- 
teen steers  one  year  old,  crop  off  left  ear,  and  slit  in  same 
ear;  four  heifers  one  year  old,  marked  on  ear  as  above  steers." 
It  has  long  been  the  settled  rule  of  this  state,  in  chattel  mort- 
gage descriptions,  that  they  will  be  sufficient  if  they  will 
enable  third  persons,  aided  by  inquiries  which  the  instru- 
ment itself  indicates  and  directs,  to  identify  the  property. 
This  rule  is  announced  in  Smith  v.  McLean,  24  Iowa,  322, 
and  it  has  been  many  times  repeated.  Many  mortgage 
descriptions  have  been  subjected  to^the  test  of  this  rule,  and 
their  validity  thereby  determined.  It  will  be  noticed  that 
the  description  quoted  is  not  aided  by  any  statement  as  to 
the  location  or  ownership  of  the  property  when  tlie  mortgage 
was  executed.  The  importance  of  such  statements  to  aid  what 
may  be  '*'  called  doubtful  descriptions  have  been  noticed 
by  this  court,  and  we  will  refer  briefly  to  some  of  them. 

In  Rhutasel  v.  Stephens,  68  Iowa,  627,  "  all  my  stock  hogs, 
being  forty,  more  or  less,  with  the  pigs  now  with  them,"  is 
held  sufficient.  The  balance  of  the  description  in  the  same 
mortgage  is  held  insufficient,  being,  in  part:  "One  span  of 
colts,  three  years  old;  one  gray,  one  bay,"  This  is  certainly 
as  definite  a  description  as  the  other,  except  that  it  does  not 
appear  to  whom  they  belonged.  The  same  may  be  said  of 
the  following  in  the  same  mortgage:  "One  brindle  cow  six 
years  old,  and  one  cow  four  years  old,  with  calf  with  her, 
blind  in  one  eye.  One  roan  cow  six  years  old."  It  is  said 
in  the  opinion,  speaking  of  the  mortgage  description,  and 
holding  that  it  did  not  describe  the  property  in  such  man- 
ner as  to  enable  third  parties,  by  inquiring,  to  identify  it, 
that  "  it  makes  no  reference  to  the  ownership  of  the  property, 
nor  does  it  refer  to  its  location." 

In  Wells  V.  Wilcox,  68  Iowa,  708,  the  description  was  gen- 
eral, as  horses,  buggies,  etc.,  and  the  possession  was  stated 
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in  the  mortgagor.  The  description  was  held  sufficient,  the 
court  saying:  "  It  phiinly  shows  that  the  property  was,  when 
the  mortgage  was  executed,  in  the  possession  of  the  mort- 
gagor, in  Hardin  county."  In  the  same  case,  speaking  of 
cases  in  which  descriptions  have  been  held  insufficient,  it  is 
said  they  "failed  to  direct  inquiry  for  the  identification  of 
the  property,  by  omitting  to  show  in  whom  the  possession  of 
the  property  was  when  the  mortgage  was  executed,  or  gave 
no  means  of  identification,  furtlier  than  the  bare  statement 
of  the  species  of  the  property,  or  its  kind,  with  marks  that 
would  well  apply  to  other  property."  The  marks  described 
in  the  mortgage  in  this  case  could  well  apply  to  other  cattle 
of  the  same  age,  and,  as  showing  the  fact,  it  may  be  said 
that  the  mortgagor  had  many  other  cattle  with  the  same 
mark,  and  they  were  being  sold  '**  from  time  to  time,  and 
the  mortgage  would  not  so  aid  an  inquiry  as  to  enable  a 
third  party  to  distinguish  the  cattle  in  question  from  others. 
If  the  mortgage  indicated  their  location  or  ownership  at  a 
particular  time  the  advantages  in  the  way  of  inquiry  would 
be  readily  seen. 

In  Warner  v.  Wilson,  73  Iowa,  719,  5  Am.  St.  Rep.  710,  the 
cattle  were  separately  described  by  color,  age,  and  name;  and 
this  court  held  the  description  insufficient,  because  of  "no 
statement  as  to  the  present  or  past  ownership  of  the  prop- 
erty, nor  of  the  place  where  it  is  now  or  has  been  kept." 

It  is  hardly  necessary  to  pursue  the  thought  further.  Any 
yearling  steers  or  heifers  with  a  crop  and  slit  in  the  left  ear, 
no  matter  how,  when,  or  where  made,  would  come  within  the 
description  of  this  mortgage,  and  no  matter  where  they  were, 
or  who  was  the  owner.  We  have  held  that  no  presumption 
of  ownership  arises  from  the  execution  of  the  mortgage: 
Everett  v.  Brown,  64  Iowa,  420;  Warner  v.  Wilson,  73  Iowa, 
719;  5  Am.  St.  Rep.  710.  We  regard  the  description  in  the 
mortgage  as  insufficient. 

2,  It  is  said  by  the  appellee  that  the  question  of  the  suffi- 
ciency of  the  description  is  one  for  the  jury,  and  reference 
is  made  to  Peterson  v.  Foli,  67  Iowa,  402.  The  point  of  that 
case  is  misapprehended.  Where  the  description  in  the  mort- 
gage is  sufficient  to  authorize  it  in  evidence  the  question  of 
the  identity  of  tiie  property  claimed  with  that  described  in 
the  mortgage  is  a  question  for  the  jury.  The  question  of  the 
sufficiency  of  the  descri{)tion  in  a  mortgage,  to  render  it  com- 
petent evidence,  is  for  the  court. 
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3.  It  is  urged  that  by  a  demurrer  to  the  petition  the  question 
of  the  sufficiency  of  the  description  was  determined  adversely 
to  the  defendants,  after  which  they  answered,  and  thereby 
waived  the  objection.  '**  Neither  the  original  nor  the 
amended  abstract  shows  that  a  demurrer  was  interposed  to 
the  petition,  and  hence  we  cannot  consider  the  point. 

With  our  holding  that  the  mortgage  is  invalid  as  to  third 
parties  it  is  not  necessary  to  consider  other  questions  pre- 
sented.    Reversed.  

Chattel  MoRraAGEs— Sufficibncy  of  Description. — The  description  in 
a  chattel  mortgage  is  sufficient,  as  a  general  rule,  when  it  will  enable  a  third 
party,  aided  by  inquiries  which  the  mortgage  itself  suggests,  to  identify  the 
property:  Buck  v.  Davenport  Sav.  Bank,  29  Neb.  407;  2d  Am.  St  Rep.  392, 
and  note.  This  subject  is  fully  discussed  in  the  extended  note  to  Barrett 
r.  FUch,  14  Am.  St.  Rep.  239-247. 


MeTOALF    V,    KiNOAID. 
[87  Iowa,  443.] 

AssiONMENT  OF  Waobs— What  SUFFICIENT. — A  letter  or  order  directed  to 
the  auditor  of  a  railway  corporation  requesting  him  to  pay  to  a  person 
named  therein  the  salary  of  the  writer  during  the  ensuing  six  months, 
accepted  and  partly  acted  upon  by  the  corporation,  is  a  sufficient 
assignment  of  such  wages,  if  they  thereafter  accrue.  All  that  is  neces- 
sary to  accomplish  an  assignment  is  that  the  intent  to  assign  appear 
from  the  writing  or  otherwise.     The  form  is  of  little  moment. 

Garnishment. — An  Assignment  of  a  Demand  is  Good,  and  sufficient  aa 
ag;iinst  a  subsequent  garnishment,  if  such  assignment  was  binding 
npon  the  assignor. 

An  Assignment  of  Future  Earnings  is  sufficient  to  vest  them  in  the 
assignee  as  a<;:ainst  attaching  creditors,  though  there  was  no  contract  of 
employment  for  any  definite  length  of  time,  if  the  assignor  was  actually 
at  work  at  the  time,  ander  an  engagement  then  existing  at  a  fixed 
price,  under  which  he  might  reasonably  expect  to  earn  wages  in  the 
future. 

Wright  &  Baldwin,  for  the  appellant. 

Wheeler  &  West,  for  the  appellee. 

*■*•»  KiNNE,  J.  The  plaintiff,  on  December  81, 1889,  brought 
his  action  against  the  defendant,  Kincaid,  before  a  justice  of 
the  peace,  in  which  action  a  writ  of  attachment  was  issued, 
under  which  the  railway  company  was  garnished.  Notice  of 
garnishment  w^ns  served  on  the  comjmny  December  31,  1889. 
Thereafter  the  company  answered  that  prior  to  the  garnish- 
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ment,  and  on  October  29,  1889,  it  accepted  the  following 

assignment: 

"  Omaha,  October  29, 1889. 
'*  Mr.  E.  Young,  Auditor^ 

"  Dear  Sir:  Please  pay  to  Mr.  J.  J.  Burns,  Denver,  Colo- 
rado, my  salary  as  foreman  oil-house  at  Omaha,  during  the 
months  of  October,  November,  and  December,  1889,  and 
January,  February,  March,  and  April,  1890,  account  of  my 
indebtedness  to  Mr.  Burns  in  the  sum  of  five  hundred  dollars 
($500.00).  "Yours,  truly, 

"J.  W.  Kincaid." 

That  Burns  claimed  and  owned  all  the  wages  earned  by 
Kincaid  as  employee  of  said  company  according  to  the  tenor 
of  said  assignment;  tliat  ever  since  its  date  the  garnishee  had 
paid  the  wages  earned  for  the  months  stated  in  said  order  to 
Burns,  and  on  January  3,  1890,  paid  Burns,  under  said  order, 
the  wages  earned  by  Kincaid,  The  justice  entered  judgment 
against  the  garnishee  on  its  answers  for  fifty-eiglit  dollars 
and  fifty-five  cents.  Tiie  garnishee  sued  out  a  writ  of  error 
to  the  superior  court  of  the  city  of  ^^*  Council  Bluffs,  and 
the  superior  court  aSirmed  the  finding  of  the  justice. 

At  the  proper  time  the  garnishee  caused  a  certificate  to  be 
executed  and  filed  by  the  judge  of  said  court  certifying  cer- 
tain questions  of  law  to  this  court  for  its  determination.  We 
need  not  set  out  the  certificate.  Objection  is  made  thereto, 
but  we  think  it  sufficiently  indicates  the  questions  presented 
for  our  consideration.  They  involve:  1.  The  right  of  a  per- 
son in  the  employ  of  another  to  assign  future  earnings,  in  the 
absence  of  a  contract  under  wliich  the  wages  are  to  be  earned, 
so  as  to  vest  in  the  assignee  all  the  riglit,  title,  and  interest 
of  the  assignee  to  the  same;  2.  Whether,  in  case  an  existing 
contract  is  necessary  to  the  validity  of  the  assignment,  there 
is  any  presumption  that  the  defendant  was  working  under 
such  a  contract,  or  must  the  contract  be  pleaded  and  proved? 
3.  Does  the  instrument  set  out  in  law  amount  to  an  assign- 
ment, so  as  to  vest  in  Burns  the  wages  earned  by  Kincaid, 
to  the  exclusion  of  tlie  attaching  creditors? 

1.  Tiie  last  question  is  first  argued  by  counsel.  It  is 
insisted  by  the  plaintiff  that,  as  the  order  was  addressed  to 
"E.  Young,  Auditor,"  it  would  not  bind  the  railway  com- 
pany, and  that  an  acceptance  of  it  by  the  garnishee  would 
not,  at  least  as  against  the  plaintiff,  bind  the  company. 
True,  the  order  is  not  directed  to  the  railway  company,  nor, 
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on  its  face,  to  Young  as  an  ofBcial  of  the  company;  but  it 
has  oflen  been  held  that  no  particular  form  of  words  need 
be  used  to  constitute  an  assignment  of  a  debt.  All  that  is 
necessary  is  that  the  intent  to  effectuate  an  assignment  shall 
clearly  appear.  That  intent  may  appear  from  the  writing 
itself,  or  it  may  be  shown  otherwise:  Moore  v.  Lowrey,  25 
Iowa,  338;  95  Am.  Dec.  790;  McW'illiams  v.  Webb,  32  Iowa, 
577;  1  Am.  &  Eng.  Ency.  of  Law,  834;  Drake  on  Attach- 
ments, sec.  526.  As  has  been  ***  said:  "  When  the  appropri- 
ation of  the  property  is  made  by  the  assignor  and  accepted 
by  the  assignee  the  particular  form  in  which  the  thing  is 
done  is  of  little  moment,  and  the  assignment  will  be  sus- 
tained ":  Drake  on  Attachments,  sec.  526.  Now,  it  is  clear 
from  the  assignment  itself,  and  from  the  further  fact  that  it 
has  been  accepted  and  in  part  acted  upon,  and  the  assignee 
has  received  in  part  the  benefits  sought  to  be  conferred  by 
the  assignment,  that  the  intention  was  to  assign  certain 
future  earnings  of  Kincaid,  which  were  to  accrue  from  the 
railroad  company  to  Burns.  That  all  the  parties  so  under- 
stood it  is  apparent  from  the  fact  that  all  of  tliem  have 
treated  the  order  as  directed  in  fact  to  the  railroad  company 
through  its  proper  oflicial.  The  fact  that  the  order  is  inform- 
ally drawn  is  of  no  importance,  in  view  of  the  effect  given  it 
by  the  parties  and  tiieir  manifest  intent.  The  law  is  well 
settled  that  the  plaintiff  can  occupy  no  better  position  with 
respect  to  the  fund  in  controversy  than  could  the  defendant. 
Could  the  defendant,  after  signing  such  an  order,  and  after 
its  acceptance  by  the  real  party  to  whom  he  intended  to  direct 
it,  successfully  maintain  an  action  against  the  company  who 
had  acted  upon  it,  and  paid  out  money  on  the  faith  of  it? 
Surely  not.  The  garnishee  cannot,  because  of  his  garnish- 
nient,  be  placed  in  any  more  favorable  or  unfavorable  posi- 
tion than  he  would  be  in  if  the  defendant  was  seeking  to 
enforce  his  claim:  Smith  v.  Clarke,  9  Iowa,  241;  Fifield  v. 
Woody  9  Iowa,  249;  Huntington  v.  Risdon,  43  Iowa,  517; 
Victor  V.  Hartford  F.  Ins.  Co.,  33  Iowa,  210;  Cox  v.  Russell, 
44  Iowa,  556.  Even  a  bill  which  has  been  accepted  is  good 
against  the  acceptor  though  there  was  no  drawee  named 
therein:  Daniel  on  Negotiable  Instruments,  sec.  97.  If,  then, 
Kincaid's  wages  were  in  law  assignable — a  question  hereafter 
considered — the  order,  having  been  intended  to  assign  them 
to  Burns,  and  '**''  having  been  accepted  and  acted  upon,  is, 
though  infuruial,  effectual  as  an  assignment 
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2.  The  first  question  certified,  in  substance,  is  whether  one 
can  assign  his  future  earnings  so  as  to  vest  the  same  in  his 
assignee,  free  from  the  claims  of  attaching  creditors;  and,  if 
so,  can  a  valid  assignment  be  made  of  wages  in  the  absence 
of  a  contract  under  which  the  wages  are  to  be  earned?  A 
great  many  cases  have  been  decided  touching  this  question. 
We  shall  refer  to  a  few  of  them  to  show  that  the  conclusion 
we  have  reached  finds  abundant  support. 

It  has  been  held  that  a  schoolteacher  who  was  indebted 
to  another  had  the  legal  right  to  make  an  assignment  of  his 
wages  to  accrue  under  his  contract  with  the  district,  and 
when  he  drew  an  order  on  the  district  treasurer  in  favor  of 
his  creditor,  which  was  accepted  by  the  proper  officers  of  the 
district,  conditioned  on  his  completing  his  contract,  and  the 
creditor  authorized  the  district  secretary  to  draw  the  money 
for  liim,  which  he  did  before  he  was  garnished,  that  the 
fund  was  not  subject  to  garnishment  by  creditors  of  the 
teacher:  Johnson  v.  Pace,  78  111.  143;  Rxiple  v.  Bindley,  91 
Pa.  St.  296.  So  it  has  often  been  held  that  when  one  assigns 
wnges  to  be  earned  under  an  engagement  then  existing,  and 
when  he  was  actually  at  work  thereunder,  at  a  fixed  price, 
payable  at  a  certain  time,  though  no  contract  of  employment 
existed  for  any  stipulated  time,  yet  such  an  assignment,  if 
accepted,  would  be  good  as  against  a  garnishment  by  credit- 
ors of  the  assignor:  Taylor  v.  Lynch,  5  Gray,  49;  Lannan  v. 
Smith,  7  Gray,  150;  Hartley  v.  Tapley,.2  Gray,  566;  Weed  v. 
Jewdt,  2  Met.  608;  37  Am.  Dec.  115;  Brackett  v.  Blake,  7 
Met.  385;  41  Am.  Dec.  442;  Evieryv.  Lawrence,  8  Cush.  152; 
TJiayer  v.  Kelley,  28  Vt.  19;  65  Am.  Dec.  220;  Augur  v.  New 
York  etc.  Packing  Co.,  39  Conn.  536;  Garland  v.  Harrington, 
51  N.  H.  409;  Wallace  v.  Heyivood  Chair  Co.,  16  Gray,  209; 
3  Pomeroy's  Equity  Jurisprudence,  sec.  1286;  Drake  on  At- 
tachments, sec.  612;  1  Am.  &  Eng.  Ency.  **»  of  Law,  828. 
And  it  has  been  held  that  such  an  assignment  is  good  in  the 
absence  of  an  express  contract  fixing  a  time  of  employment, 
as  where  the  assignor,  when  he  executed  the  assignment,  was 
employed  at  piece  work  or  by  the  day:  Lannan  v.  Smith,  7 
Gray,  150;  Kane  v.  Clough,  36  Mich.  436;  24  Am.  Rep.  599. 

It  is  equally  well  settled  that  an  assignment  of  wages  ex- 
pected to  be  earned  in  the  future,  and  not  based  upon  an 
existingcontract,eng;igement, or  employment,  is  void:  Mulhall 
V.  Quimi,  1  Gray,  105;  61  Am.  Dec.  414;  Jermynv.  Moffitt,  75 
Pa.  St.  402;    lluyle  v.  Bindley,  91    Pa.  St.  296;   Morrill  v. 
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Noyes,  56  Me.  458;  96  Am.  Dec.  486;  Runnelh  ▼.  Bosquet,  60 
N.  H.  38;  Lehigh  Valley  R,  R.  Co.  v.  Woodring,  116  Pa.  SU 
513.  The  distinction  between  the  two  classes  of  cases  is  this: 
In  the  one  an  attempt  is  made  to  assign  something  wliich 
exists  in  expectancy  only.  In  such  a  case  it  is  apparent  that 
there  is  nothing  to  assign.  The  expectancy  may  never  be- 
come a  reality.  The  earning  of  wages  or  the  accumulation 
of  property  in  such  a  case  will  depend  on  the  ability  of  the 
assignor  to  procure  employment  in  the  future.  There  is  no 
present  employment  which  may  reasonably  be  expected  to 
result  in  the  earning  of  wages.  In  the  other  class  of  cases 
one  has  entered  into  a  contract  or  upon  an  employment 
whereby,  in  the  ordinary  course  of  events,  wages  will  b© 
earned,  or  property  acquired  as  the  direct  result  of  the  con- 
tract, enjj)loyment,  or  engagement.  The  true  rule  is  that  an 
assignment  of  wages  to  be  earned  is  good  if  accepted,  and  if, 
at  the  time  it  is  made,  there  is  an  existing  engagement  or 
employment  by  virtue  of  which  wages  are  being,  and  in  future 
nxiy  reasonably  be  expected  to  be,  earned,  even  though  there 
is  no  contract  or  fixed  time  of  employment.  And  in  the  case 
of  a  contract  for  work  or  labor  an  assignment  of  the  fruits 
of  it  may  be  good,  though  the  labor  to  be  performed  under  it 
has  not  yet  been  commenced. 

***  The  first  and  third  questions,  then,  must  be  answered 
in  the  affirmative;  and,  as  we  hold  that  the  existence  of  a 
contract  is  not  necessary  if  the  assignment  is  based  on  wages 
to  be  earned  in  an  existing  employment,  we  need  not  con- 
sider the  second  question. 

Reversed.  

Assignment  ot  Futdkb  Earnings— Validity  ot.— Equity  will  npliold 
an  assignment  of  wap;fs  expected  to  be  earned  in  the  future  but  not  under  aa 
existing  employment  or  contract.  Edwards  v.  Peterson,  80  Me.  367;  6  Am. 
St.  Rep.  207.  See,  also,  the  notes  to  the  following  cases:  Hain-is  County  v, 
Campbell,  2  Am.  St.  Rep.  473;  Field  v.  Mayir,  57  Am.  Dec.  440;  BrackeU 
V,  BLUie,  41  Am.  Dec.  443;  MnlhiU  v.  Quinn,  61  Am.  Dec.  417;  Skipper  v. 
Stokes,  94  Am.  Dec.  650;  and  Manly  v.  Bitzer,  34  Am.  St.  Rep.  245. 

ASSIONMEJIT     OF   FUTURB     EARNINGS — VALIDITY   AS    AOAINST  AtTACHINO 

Creditor. — An  assignment  of  a  debt  to  become  due  on  the  completion  of  » 
job  of  work,  or  at  the  exptratiou  of  a  term  of  service  is  valid,  and  a  garnish, 
meut  thereafter  m;iJe  is  iucflFcctual:  Payne  ▼.  Mayor,  4  Ala.  3.33;  37  Am. 
Dec  744.  A  debtor  may  assign  his  future  earnings  to  cue  creditor,  and  if 
the  employer  agrees  to  pay  the  assignee  he  cannot  afterward  be  charged  as 
the  trustee  of  the  assignor,  in  a  process  sued  out  by  another  creditor:  ll'eed 
V.  Jewell,  2  Met.  6l)S;  37  Am.  Dec.  115,  and  note.  The  transferee  for 
ralue  uf  wugcs  to  be  tamed  m  the  future  under  an  existing  coutract,  for 
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the  rendition  of  services  during  a  specified  period,  is  invested  with  an  equity 
which  prevails  over  that  of  a  creditor  who  afterward  seeks  to  attach  the 
same  wages:  Manly  v.  Bitzer,  91  Ky.  596;  34  Am.  St.  Rep.  242,  and  note; 
bat  an  assignment  of  wages  to  be  earned  under  an  existing  contract  is  void 
if  made  for  the  purpose  of  preventing  their  being  attached  under  trustee 
process,  notwithstanding  the  fact  that  the  assignment  was  openly  made 
and  for  »  good  consideration:  Oragg  v.  Martin,  12  Alien,  49S;  90  Am.  OeOi 
164. 


Lyon  v.  Callopy. 

[87  Iowa,  567.] 
Exemption. — Wages  Earned  in  Another  Statk,  by  the  laws  of  which 
they  are  exempt  from  execution,  are  nevertheless  subject  to  garnish- 
ment in  this  state.  The  exemption  laws  of  another  state  cannot  be 
pleaded  or  relied  on  as  a  defense  by  either  the  garnishee  or  the  judg« 
ment  debtor. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
was  garnished  in  Iowa  under  an  attachment  issued  in  that 
state  against  one  Callopy.  The  indebtedness  of  the  defend- 
ant was  admitted,  but  was  claimed  to  be  exempt  from  at- 
tachment because  it  consisted  of  wages  due  to  him  for  services 
performed  in  "Wisconsin,  by  the  laws  of  which  state  they 
were  exempt  from  execution  and  attachment.  The  judg- 
ment was  against  the  garnishee,  and  it  and  the  defendant 
appealed. 

0.  /.  Taylor  and  W.  H.  Farnsworth,  for  the  appellants. 

George  T,  Webster,  for  the  appellees. 

568  RoTHROCK,  J.  The  facts  upon  which  the  appellants 
rely  for  a  reversal  of  tlie  judgment  are  as  follows:  The  de- 
fendant Callopy  is  the  head  of  a  family,  and  resides  in  the 
state  of  Wisconsin,  and  was  employed  by  the  garnishee  rail- 
way company,  and  labored  for  it  in  that  state;  and  the  gar- 
nishee, at  the  time  it  was  garnished,  was  indebted  to  Callopy 
in  the  sum  of  one  hundred  and  six  dollars.  It  is  claimed 
that,  under  the  laws  of  Wisconsin,  the  wages  due  hira  are 
exempt  from  the  payment  of  his  debts,  and  that  he  is  entitled 
to  claim  that  exemption  in  this  state.  Every  question  in 
this  case  was  determined  against  the  appellants  in  the  case 
of  Mooney  v.  Union  Pac.  Ry.  Co.,  60  Iowa,  346,  and  in  Broad- 
street  v.  Clark,  65  Iowa  670.  It  is  said  in  the  last-named 
case  that  "  we  regard  it  as  the  settled  rule  in  this  state  that 
the  exemption  laws  of  another  state  or  territory  cannot  be 
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pleaded  or  relied  on  as- a  defense  by  either  the  garnishee  or 
judgment  debtor." 

If  we  understand  counsel  for  the  appellants,  they  practi- 
cally concede  that  the  case  of  Mooney  v.  Union  Par.  Ry.  Co.f 
60  Iowa,  346,  stands  squarely  in  the  way  of  a  reversal  of  this 
case;  but  they  seem  to  think  tliat  the  attention  of  the  court 
was  not  called  in  that  case  to  the  proposition  that  the  debt 
was  exempt  by  the  laws  of  Nebraska.  This  is  a  mistake,  and 
the  opinion  in  the  case  so  shows.  It  is  useless  to  cite  cases 
which  hold  that  by  some  sort  of  comity  the  exemptions  al- 
lowed to  residents  of  this  state  should  be  extended  to  resi- 
dents of  sister  states.  Exemption  laws  are  purely  statutory, 
and  our  code,  section  3072,  expressly  provides  that  "  if  the 
debtor  is  a  resident  of  this  state,  and  is  the  head  of  a  fam- 
ily," he  may  hold  certain  property  and  debts  as  exempt 
This  provision  as  plainly  requires  ***  that  there  must  be 
residence  in  this  state  as  that  the  debtor  must  be  the  head  of 
a  family. 

There  is  no  other  question  in  this  case  which  demands 
consideration,  and  the  judgment  of  the  district  court  is  af- 
firmed.   

Attachhkmt. — Garnishment  ow  Waqm  Exempt  ih  Anothxb  Stats: 
See  the  note  to  Singer  Mfg.  Co.  v.  Fleming,  42  Am.  St  Rep.  623^  where  the 
oases  are  collected. 
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[87  Iowa,  569.] 

JuHisDicnoN— Pbacticb. — A  Court  Will  Recognizx  Wakt  ow  Jurisdio 
noN  even  if  no  objection  is  made,  for,  if  the  court  is  without  jorisdic- 
tion,  it  is  powerless  to  act  in  the  case. 

Equity  Jurisdiction. — The  Title  to  ah  Omos  cannot  be  tried  in  eqnity. 

Public  Office. — The  Title  to  a  Public  Office  may  be  tried  in  proceed* 
lags  against  a  person  claiming  to  be  entitled  to  such  office,  though  he 
has  not  yet  taken  possession  of  it,  if  the  statate  declares  that,  when 
several  persons  claim  to  be  entitled  to  the  same  office  or  franchise,  a 
petition  may  be  filed  against  all,  or  any  portion  of  them,  in  order  to 
try  their  respective  rights  thereto. 

Public  Office.— An  Alien  is  not  Entitled  to  hold  a  public  office,  though 
there  is  uo  constitutional  or  statutory  provision  expressly  excluding 
him  from  such  right. 

Public  Office.— An  Alien  Elected  to  a  Public  Office  is,  on  subse* 
quently,  and  before  the  time  when  he  is  required  to  qualify  for  the 
office,  becoming  a  naturalized  citizen,  entitled  to  hold  such  office  and 
discharge  the  duties  thereof,  if  there  is  nu  coustitutioual  or  statutory 
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provision  expressly  requiring  Lim  to  be  qualified  therefor  at  the  time 
of  his  election. 
Public  Office.— The  Right  to  a  Public  Office  is  not  Forfeited  by  the 
failure  to  qualify  at  the  time  designated  in  the  statute,  if  such  qualifi* 
cation  was  prevented  by  an  iujunctioa  or  other  proceeding  by  which 
the  right  or  power  to  qualif}'  was  temporarily  suspended. 

M.  A.  McCoid,  Palmer  &  McCoid,  and  Phillips  &  Day,  for 
the  appellants. 

T.  A.  BeremaUy  W.  T.  Withrow,  and  R.  Ambler  &  Son,  for 
the  appellees. 

**'*  Given,  J.  1.  The  first  question  presented  is  that  of 
jurisdiction.  The  appellees  contend  that  neither  the  district 
court  nor  this  court  has  jurisdiction  to  hear  and  determine 
the  cause  as  presented  in  the  pleadings.  A  determination  of 
this  question  requires  that  we  state  at  some  length  the  alle- 
gations of  the  plaintiff's  bill.  On  January  4,  1892,  that  be- 
ing the  first  Monday  in  said  month,  the  plaintiff  filed  a  bill, 
stating  that  the  relator,  Gillis,  was  a  resident  citizen  and 
elector  of  the  county;  that  he  voted  at  the  general  election 
in  1891  *'*  for  the  relator  Ferine,  and  is  interested  in  the 
result  of  this  suit;  that  the  county  attorney  was  asked  to 
bring  this  action,  and  failed  and  refused  to  do  so,  whereupon 
it  is  brought  by  a  private  individual.  The  petition  alleges, 
in  substance,  as  follows:  That  the  relator  Ferine  had  held 
the  office  of  sheriff  of  Henry  county  for  the  preceding  two 
years  and  was  then  in  possession  thereof,  and  entitled  to 
hold  tlie  same  until  a  successor  "legally  eligible"  was  duly 
elected  and  qualified;  that  he  and  the  appellee  Van  Beek 
were  opposing  candidates  for  said  office  at  the  general  elec- 
tion in  1891;  that  Van  Beek  received  a  majority  of  all  the 
votes  cast;  that  a  certificate  of  election  had  been  issued  to 
him,  and  that  he  was  about  to  present  his  bond  to  the  de- 
fendant board  for  approval,  and  to  qualify  as  such  sheriff, 
and  demand  said  office  of  the  relator  Ferine;  that  said 
George  Van  Beek  was  not  a  citizen  of  the  state  or  of  the 
United  States,  for  the  reason  that  he  was  born  in  the  king- 
dom of  Holland,  and  had  never  been  naturalized  under  the 
laws  of  the  United  States,  and  was  therefore  "  not  eligible  to 
the  office  at  the  time  of  his  election";  that  he  fraudulently 
concealed  said  facts,  and  represented  himself  to  be  a  citizen 
of  the  United  States,  and  an  elector  of  this  state  at  the  time 
of  the  election,  of  the  canvass  of  the  vote,  the  issuing  of  the 
certificate,  and  until  after  the  expiration  of  the  time  for  con- 
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test;  that  the  relator  Perine  received  the  highest  number  of 
votes  cast  for  any  candidate  eligible  to  hold  said  office,  but 
the  board  of  canvassers,  not  knowing  that  said  Van  Beek  was 
ineligible,  declared  him  elected.  The  prayer  is  that  the 
right  to  said  odice  be  determined;  that  Jacob  Perine  be  ad- 
judged legally  in  possession  of  the  same,  and  entitled  to 
hold  the  same  until  his  successor  is  elected  and  qualified; 
that  George  Van  Beek  be  adjudged  ineligible  thereto;  that 
the  action  declaring  his  election  be  canceled  and  declared 
void,  and  that  Jacob  Perine  be  declared  elected,  and  entitled 
to  qualify  *''*  and  to  exercise  said  office  after  qualification; 
that  the  board  of  supervisors  be  commanded  to  issue  a  cer- 
tificate of  election  to  the  relator  Perine,  and  that  tlie  said 
board  and  the  auditor  be  commanded  to  qualify  and  swear 
him  in  as  such  officer;  tiiat  temporary  injunction  issue  re- 
straining the  chairman  of  said  board  and  said  auditor  from 
proceeding  to  qualify  said  Van  Beek,  and  restraining  Van 
Beek  from  qualifying  and  froai  further  claiming  said  office 
until  this  cause  is  determined. 

On  presentation  of  said  petition  to  Hon.  W.  I.  Babb,  judge, 
in  chambers,  he  ordered  that  a  temporary  writ  of  injunction 
issue  restraining  Van  Beek  from  exercising  any  of  the  duties 
and  functions  of  said  office  "  until  information  in  quo  war- 
ranto can  be  heard,  upon  the  relators  James  R.  Gillis  and 
Jacob  Perine  filing  a  bond  conditioned  as  by  law."  Bond 
being  filed,  tiie  clerk,  on  said  fourth  day  of  January,  issued  a 
temporary  writ  of  injunction  in  accordance  with  said  order. 
On  the  same  day  the  defendants  appeared,  and  filed  a  mo- 
tion to  dissolve  the  injunction  on  the  ground  that  the  same 
was  issued  without  authority  of  law,  which  motion  was  then 
submitted  and  overruled,  and  the  court  ordered  the  cause 
set  down  for  hearing  on  the  next  day  at  9  o'clock  A.  M. 
By  this  motion  the  defendants  questioned  the  jurisdiction  of 
the  court.  The  overruling  of  the  motion  was  favorable  to  the 
appellant,  and,  as  the  defendants  have  not  appealed,  he  in- 
sists tliat  the  question  of  jurisdiction  is  not  before  tliis  court. 
Tliis  court  has  uniformly  held  that  it  will  recognize  want  of 
jurisdiction,  even  if  no  objection  be  made:  St.  Joseph  Mfg, 
Co.  v.  Harringtony  53  Iowa,  380;  Groves  v.  Richmond,  53  Iowa, 
570.  Whenever  a  want  of  jurisdiction  is  suggested,  by  our 
own  examination  of  the  case  or  otherwise,  it  is  the  duty  of 
the  court  to  consider  it,  for  if  the  court  is  without  jurisdic- 
tion it  is  powerless  to  act  in  the  case. 
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675  2.  The  appellee  contends,  and  correctly  so,  that  an 
action  in  equity  aided  by  injunction  will  not  lie  to  try  title 
to  an  office:  Cochran  v.  McCleary,  22  Iowa,  75;  District  Town- 
ship V.  Barrett,  47  Iowa,  1 10;  State  v.  Simpkins,  77  Iowa,  676. 
The  appellee  also  contends  that  the  only  action  authorized 
by  chapter  6,  title  20,  of  tlie  code,  so  far  as  it  relates  to  pub- 
lic offices,  is  against  one  holding  or  exercising  such  office,  and 
that,  as  he  is  not  holding  or  exercising  the  office  in  question, 
no  action  will  lie  against  him  under  said  chapter.  He  main- 
tains that  this  is  an  action  to  prevent  him  from  taking  and 
exercising  the  office,  and  that  no  such  action  is  provided  for 
by  statute  or  common  law,  and  therefore  the  court  is  without 
jurisdiction.  Said  chapter  6,  in  addition  to  the  actions  against 
persons  doing  the  things  specified  in  the  first  section,  provides, 
in  section  3352,  as  follows:  "  When  several  persons  claim  to 
be  entitled  to  the  same  office  or  franchise  a  petition  may  be 
filed  against  all  or  any  portion  thereof,  in  order  to  try  their 
respective  rights  thereto,  in  the  manner  provided  by  this 
chapter."  Herein  the  right  to  proceed  against  one  claiming 
to  be  entitled  to  an  office  or  franchise  is  clearly  given.  Here 
we  have  two  persons  claiming  to  be  entitled  to  the  same  office, 
and  by  this  section  authority  is  given  to  try  their  respective 
rights  thereto.  We  are  in  no  doubt  but  that  the  court  has 
jurisdiction  over  this  cause. 

3.  On  the  fifth  day  of  January,  1892,  the  defendant  filed  a 
demurrer  to  the  petition.  He  also  filed  a  motion  for  permis- 
sion to  be  naturalized,  stating  that  he  was  born  in  Holland 
in  1834,  emigrated  with  his  parents  to  the  United  States  in 
1847,  and  has  resided  therein  ever  since,  and  for  twenty- 
seven  years  in  Henry  county;  that  in  1861  he  volunteered  in 
the  United  States  military  service  in  the  war  of  the  rebellion, 
*''*  and  was  honorably  discharged  therefrom  in  1866.  The 
record  shows  that,  upon  proof  being  presented,  he  was  duly 
naturalized  on  said  fifth  day  of  January,  and  that  said  de- 
murer  was  overruled.  On  the  sixth  day  of  January  the 
defendant  Van  Beek  answered,  admitting  that  votes  were 
cast  at  the  general  election  as  alleged,  that  he  is  a  native  of 
Holland,  and  that  he  was  at  the  time  of  the  election  un- 
naturalized. He  alleged  that  his  father  was  naturalized  in 
1855;  that  he  had  been  advised  that  his  father  had  been 
naturalized  before  he  (the  defendant)  attained  his  majority, 
and  never  until  the  coinsnencement  of  this  proceeding  had 
reason  to  doubt  that  he  was  a  citizen  of  the  United  States; 
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and  that,  relying  thereon,  he  had  exercised  the  rights  of  a 
citizen  since  arriving  of  age.  He  then  set  out  his  service  in 
the  army,  his  naturalization  on  January  5th,  and  alleged  that 
immediately  thereafter  he  filed  his  bond  as  sheriff,  which  waft 
approved,  and  took  the  oath  of  office  required  by  law.  He 
denies  all  fraud,  and  prays  that  the  injunction  issued  be  dis- 
solved, that  he  be  declared  to  be  the  duly  elected  and  quali- 
fied sheriff,  and  that  the  immediate  possession  and  control  of 
said  office  be  granted  to  him.  Plaintiff  moves  to  strike  out 
that  part  of  the  answer  stating  that  the  defendant  relied  upon 
information  that  his  father  was  naturalized  before  the  defend- 
ant became  of  age,  that  he  exercised  the  rights  of  citizenship, 
and  that  he  served  in  the  army  and  was  naturalized.  This 
motion  was  properly  overruled,  as  the  matters  set  out  were 
competent  and  material  in  denial  of  the  fraud  charged  by 
the  plaintiff. 

4.  On  January  6,  1892,  the  plaintiff  filed  a  demurrer  to  the 
answer,  as  follows:  "1.  That  said  answer  on  its  face  admit* 
the  fact  that  defendant  George  Van  Beek  was,  at  the  time  of 
his  election,  not  a  citizen  of  the  United  States  and  of  the  state 
of  Iowa,  and  was  so  ineligible  to  said  office. 

577  «  2.  The  answer  admits  on  its  face  that  defendant 
George  Van  Beek  was  not  a  citizen  of  the  United  States  and 
of  the  state  of  Iowa  at  the  commencement  of  the  term  of 
office  of  sheriff  of  Henry  county,  under  the  statutes  of  thfr 
state  of  Iowa,  and  was  ineligible  to  hold  the  office  at  that 
time. 

"3.  It  sliows  that,  not  being  eligible  at  the  time  of  the 
election,  and  at  the  time  of  the  commencement  of  the  term 
of  office,  the  office  became  vacant,  and  that  the  present  in- 
cumbent (in  office),  by  statutory  appointment,  holds  over 
until  a  successor  legally  eligible  to  said  office  shall  be  elected 
and  qualified. 

"  4.  Because  no  subsequent  act  can  be  retroactive,  and  so 
operate  as  to  make  defendant  eligible  at  the  date  required 
by  law. 

"  5.  The  answer  confesses  all  substantial  allegations  and 
equities  of  the  petition,  and  shows  defendant  not  entitled  to 
the  office  claimed  by  him." 

This  demurrer  was  overruled  on  the  same  day,  to  which 

the  plaintiff  excepted.     The  answer  admits  that  the  appellee 

Van  Beek  was  an  alien  at  the  time  of  his  election,  and  that 

he   remained   such   until   January  5,  1892,  when,  as  it  is 
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alleged,  he  was  legally  naturalized,  and  became  a  citizen  of 
the  United  States  and  a  qualified  elector  of  Henry  couniy- 
The  question  is  whether  these  allegations,  taken  as  true, 
4show  Mr.  Van  Beek  qualified  to  hold  the  office  of  sheriff. 

Our  first  inquiry  is,  whether  an  alien  can  hold  the  office 
x)f  sherifl"  under  the  laws  of  Iowa.  Tliere  is  no  provision  in 
our  constitution  or  statute  upon  that  suhject,  yet  it  is  cer- 
tainly a  fundamental  principle  of  our  government  that  none 
but  qualified  electors  can  hold  an  elective  office  unless  other- 
wise specially  provided.  This  precise  question  was  passed 
upon  in  State  v.  Smith,  14  Wis.  497.  Smith,  an  alien,  who 
had  been  elected,  was  holding  the  office  of  sheriff  without 
being  naturalized.  In  speaking  of  our  form  of  government 
the  court  *'**  says:  "As  to  all  such  governments  it  is  an 
acknowledged  principle  which  lies  at  the  very  foundation, 
and  the  enforcement  of  which  needs  neither  aid  of  statutory 
nor  constitutional  enactments  or  restrictions,  that  the  gov- 
ernment is  instituted  by  the  citizens  for  their  liberty  and 
protection,  and  that  it  is  to  be  administered,  and  its  powers 
and  functions  exercised,  only  by-  them  and  through  their 
agents."  After  reasoning  with  marked  ability  upon  the  ques- 
tion the  court  said  in  conclusion:  "We  entertain  no  doubt, 
upon  the  facts  stated  in  tiie  ocmplaint,  that  the  defendant 
was  ineligible."  We  are  of  the  opinion  that  appellee  Van 
Beek  was  ineligible  to  hold  the  office  of  sheriflf  prior  to  his 
naturalization. 

This  brings  us  to  inquire  whether  the  fact  alleged  of  the 
appellee's  having  become  eligible  on  the  fifth  day  of  Jan- 
uary, 1892,  entitled  him  to  take  and  hold  the  office;  in  other 
words,  whether  his  ineligibility  relates  to  the  time  of  his 
election,  or  the  time  he  was  required  to  qualify.  In  consid- 
ering this  question  it  must  be  remembered  ,that  we  have  no 
provision  declaring  who  are  or  who  are  not  eligible  for  elec- 
tion to  or  to  hold  the  office  of  sheriff,  and  that  it  is  only  upon 
the  general  principles  already  stated  that  the  appellee  is 
held  to  have  been  ineligible  to  hold  that  office  before  he  was 
naturalized.  This  case  must  not  be  confounded  with  those 
resting  upon  expressed  provisions  as  to  eligibility,  either  for 
election  t6  or  for 'holding  any  particular  office.  Such  cases 
are  determined  by  the  language  of  the  provision,  while  this 
case  must  be  determined  by  the  fact  that  the  disability  was 
one  that  could  be,  and  according  to  the  allegation  was,  re- 
moved in  time  to  qualify.     Mr.  Gushing,  in  his  Law  and 
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Practice  of  Legislative  AsBerablies,  section  78,  in  speaking 
of  the  time  to  which  disqualifications  relate,  says:  "Thus, 
where  it  is  said  that  no  person  holding  a  particular  office, 
etc., 'shall  have  a  seat,'  'shall  be  a  member,*  *'•  'shall  at 
the  same  time  have  a  seat,'  'shall  hold  a  seat,'  'shall  be 
capable  of  having  a  seat,*  'shall  be  capable  of  being  a  mem- 
ber,* 'shall  be  capable  of  holding  any  office,'  *8hall  act  as  a 
member' — the  disqualification  relates  to  the  time  of  assum- 
ing the  functions  of  a  member;  but  where  the  following 
terms  are  used,  namely,  'shall  be  incapable  of  being  elected' 
'shall  be  eligible  to  a  seat,'  'shall  be  eligible  as  a  candidate 
for,'  'shall  be  ineligible' — the  disqualification  relates  to  the 
time  of  the  election."  If  the  appellee's  disability  was  re- 
moved, as  alleged,  he  was  certainly  "capable  of  being  sheriff, 
of  acting  as  sheriff,  of  holding  the  office  of  sheriflF."  It  can- 
not be  said  in  such  case  that  he  was  "incapable  of  being 
elected,"  or  ineligible  as  a  candidate,  or  ineligible  to  hold 
the  office.  The  disqualifications  to  election  and  to  hold 
offices,  found  in  the  constitutions  and  statutes  of  the  United 
States  and  the  states,  may  be  classed  as  those  that  will  or 
may  be  removed  before  the  time  for  assuming  the  office,  and 
those  that  will  not  and  cannot  be  so  removed.  In  the  latter 
case  it  is  very  clear  the  person  cannot  take  the  office,  because 
he  is  not  eligible  to  hold  it.  In  the  former  he  is  eligible  if 
the  disability  has  been  removed,  and  may  take  and  hold  the 
office  unless  he  was  disqualified  from  being  a  candidate. 

"It  has  been  the  constant  practice  of  the  Congress  of  the 
United  States  since  the  rebellion  to  admit  persons  to  seats 
in  that  body  who  were  ineligible  at  the  date  of  their  election, 
but  whose  disabilities  had  been  subsequently  removed": 
McCrary  on  Elections,  sec.  311.  The  disability  provided  in 
such  cases  was  not  from  being  elected,  but  from  holding  the 
office,  and,  when  that  disability  was  removed,  the  right  to 
hold  the  office  was  recognized.  Hon.  John  Y.  Brown,  of 
Kentucky,  who  was  elected  as  a  representative  in  the  Thirty- 
sixth  Congress  before  he  was  of  the  required  age — twenty- 
five  years — was  allowed  to  take  his  seat  and  hold  the  ***• 
office  upon  arriving  at  that  age,  notwithstanding  his  ineligi- 
bility at  the  time  of  his  election.  In  Stale  v.  Smithy  14  Wis. 
497,  the  disqualification  was  held  to  apply  to  the  right  to 
hold  the  office,  and  not  to  the  right  to  be  elected  thereto.  In 
State  V.  Murray,  28  Wis.  96,  9  Am.  Rep.  489,  it  was  held  that 
an  alien  may  be  elected  to  the  office  of  clerk  of  the  county 
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board  of  supervisors,  and,  in  case  his  disability  is  removed 
before  the  commencement  of  the  term  of  office  for  which  he 
is  elected,  he  will  be  entitled  to  enter  upon  and  hold  such 
office.  That  case  in  its  facts  is  identical  with  this,  and,  in 
that  state,  as  in  this,  there  was  no  constitutional  or  statutory- 
provision  on  the  subject  of  eligibility.  The  court,  in  consid- 
ering the  nature  and  efifect  of  the  disqualification,  says:  "In 
my  judgment  it  is  not  that  a  person  who  is  not  an  elector, 
only  because  of  some  disqualification  which  he  has  the  power 
to  remove  at  any  time,  is  thereby  rendered  ineligible  to  be 
elected  to  a  public  office  for  a  term  which  is  to  commence  at 
a  future  time,  but  it  is  that  a  person  thus  disqualified  shall 
not  be  eligible  to  hold  such  office.  Such  disqualification 
does  not  relate  to  the  election  to,  but  the  holding  of,  the 
office."  These  cases  are  followed  in  State  v.  Trumpf,  50  Wis. 
103,  one  of  the  judges  expressing  dissatisfaction  with  the  rule 
announced  in  State  v.  Murray,  28  Wis.  96;  9  Am.  Rep.  489. 
From  these  authorities  it  seems  quite  clear  that  when  the 
disqualification  of  one  elected  to  an  office  is  against  his  hold- 
ing the  office,  and  that  disqualijfication  is  removed  in  time 
for  him  to  take  and  hold  it,  he  may  riglitly  do  so. 

The  appellant  relies  upon  section  692  of  the  code,  which 
provides  for  contesting  elections  to  county  offices  upon  the 
ground,  among  others,  that  the  person  declared  elected,  "  was 
not  eligible  to  the  office  at  the  ti  me  of  the  election."  It  is  con- 
tended that  this  makes  ineligibility  relate  to  the  time  of  elec- 
tion, and  that  one  then  ineligible  to  hold  the  office  is  ineligible 
to  election,  *®*  and,  therefore,  cannot  qualify,  though  fully  eli- 
gible at  the  time  for  doing  so.  In  construing  this  language  of 
the  statute  it  should  be  remembered  that  courts  must  be  slow 
to  interfere  with  the  choice  of  the  people  expressed  at  legally 
conducted  elections,  and  that  it  is  only  when  their  choice  is 
contrary  to  law  that  it  will  be  set  aside.  If  they  elect  one  to 
serve  them  as  sheriff  who  can  legally  qualify  at  the  time  re- 
quired, no  good  reason  appears  for  setting  aside  their  choice. 
It  is  an  eligible  officer  the  law  requires,  and  any  person  who 
can  qualify  himself  to  take  and  hold  the  office  is  eligible  to 
it  at  the  time  of  the  election.  The  construction  claimed  would 
prevent  the  election  of  one  not  of  the  required  age  at  the 
time  of  the  election,  though  he  would  attain  to  that  age  in 
time  to  take  the  office.  It  would  prevent  the  election  of  one 
who  would  not  be  entitled  to  his  second  papers  until  after 
the  election,  though  he  could  obtain  the  same  and  fully 
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qualify  by  the  time  for  taking  the  office.  It  is  in  harmony 
witli  the  recognized  rights  of  the  people  to  freedom  of  choice 
in  the  selection  of  their  officers  to  say  that,  in  the  absence 
of  any  provision  as  to  qualifications  for  election,  they  may 
choose  any  person  who  is  or  may  become  eligible  to  take  and 
liold  the  office  at  the  time  required  for  qualifying.  If  their 
choice  shall  be  one  who  cannot  qualify,  it  must  be  disre- 
garded, for,  as  we  have  seen,  it  is  only  those  who  are  eligible 
that  can  hold  an  office.  If  the  person  declared  elected  was 
under  disabilities  that  could  be  removed,  so  as  to  render  him 
eligible  to  take  the  office  at  the  time  required,  we  think  it 
would  be  no  ground  for  contest  that  he  was  not  eligible  to 
take  the  office  at  the  time  he  was  elected;  in  other  words, 
one  who  may  be  eligible  at  the  time  for  qualifying  is  eligible 
to  the  office  at  the  time  of  election.  The  judgment  in  cases 
of  contest  as  to  county  offices  is  "whether  the  incumbent  or 
any  other  person  was  duly  elected  ":  Code,  sec,  714.  If  the 
contest  is  upon  the  ground  of  ****  ineligibility,  and  the  ineli- 
gibility is  such  as  cannot  be  removed  in  time  to  take  the  office 
required,  the  judgment  must  be  that  the  party  was  not  duly 
elected,  for  the  reason  that  he  could  not  hold  the  office.  If 
the  ineligibility  is  such  that  it  will  or  may  be  removed  in 
time  to  qualify,  the  judgment  must  be  that  the  person  was 
duly  elected.  In  such  case,  if  the  party  fails  to  remove  his 
disqualification,  it  would  have  the  same  effect  as  a  failure  to 
qualify  in  any  other  respect. 

5.  Under  section  685  of  the  code  sheriffs  are  required  to 
qualify  "by  the  first  Monday  of  January  following  their 
election."  Section  1,  chapter  54,  of  the  laws  of  1886,  allows 
thera  ten  days  thereafter,  if  "prevented  by  sickness,  the  in- 
clement slate  of  the  weather,  or  other  unavoidable  casualty" 
from  qualifying  by  the  fiirst  Monday.  Section  687  allows 
twenty  days  after  the  decision  in  case  of  a  contest.  Section 
686  provides  that  a  failure  to  qualify  within  the  time  pre- 
scribed shall  be  deemed  a  refusal  to  serve,  and  section  784 
that  the  incumbent  shall  ''hold  office  until  his  successor  is 
elected  and  qualified."  The  appellant  contends  that,  as 
Van  Beek  did  not  qualify  on  the  first  Monday,  he  must  be 
held  to  have  refused  to  serve,  and  that  the  appellant  is  en- 
titled to  hold  the  office  until  his  successor  is  elected  and 
qualified.  It  is  a  sufficient  answer  to  this  contention  that 
appellant  by  injunction  prevented  both  Van  Beek  and  the 
board  from  acting  in  the  matter  of  his  qualification  on  that 
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first  Monday.  With  this  proceeding  pending,  Van  Beek» 
though  eligible,  could  not  qualify  on  that  day.  It  is  so  much 
in  the  nature  of  a  contest  that  he  was  entitled  to  at  least  a 
reasonable  time,  if  not  the  full  twenty  days,  after  the  deci- 
sion in  his  favor,  in  which  to  qualify.  By  this  proceeding 
the  time  for  qualifying  was  postponed  until  after  the  first 
Monday,  and,  by  the  time  Van  Beek  was  entitled  to  qualify, 
he  was  eligible  to  take  and  hold  the  *®'  office.  The  date  at 
which  Van  Beek  was  required  to  be  eligible  was  the  date  at 
wbich  he  was  required  to  qualify.  His  naturalization  pre- 
ceded that  date,  and  was  not,  therefore,  retroactive.  Tbeso 
questions  raised  by  the  demurrer  were  preserved  on  the  final 
submission.  The  foregoing  discussion  fully  disposes  of  all 
questions  presented  and  argued,  and  leads  us  to  the  conclu- 
eion  that  the  judgment  of  the  district  court  should  be 
affirmed.  

Robinson,  C.  J.,  dissented,  saying;  "I  cannot  assent  to  so  much  of  the 
foregoing  opinion  as  holds  that  a  person  may  be  elected  to  a  county  ofiBce 
in  this  state  who  was  not  eligible  to  hold  oflBce  at  the  time  of  the  election; 
nor  do  I  think  that  any  of  the  authorities  cited  can  be  regarded  as  sustain. 
ing  the  conclusion  of  the  majority.  The  rule  adopted  in  State  v.  Murr<iy, 
28  Wis.  96,  9  Am.  Rep.  489,  has  been  approved  by  some  courts,  although 
it  is  worthy  of  notice  that  a  member  of  the  court  which  adopted  it,  in  tlie 
case  of  State  v.  Trumpf,  50  Wis.  104,  expressed  the  opinion  that  it  would 
have  been  more  in  accord  with  principle  to  have  held  that  one  receiving 
votes  for  an  office  should  be  eligible  at  the  time  of  the  election,  in  order  to 
be  elected.  His  language  was  quoted  with  evident  approval  in  People  v. 
Leonard,  73  Cal.  230.  The  Wisconsin  rule  was  cited  in  Privett  v.  BickforJf 
26  Kan.  53,  40  Am.  Rep.  301,  where  it  was  held  that  a  person  ineligible  to 
hold  an  office  when  elected  might  hold  it  after  disability  had  been  removed. 
The  question  arose  under  a  provision  of  the  constitution  of  the  state  of 
Kansas,  which  is  as  follows:  'No  person  who  has  ever  voluntarily  borne 
arms  against  the  government  of  the  United  States,  or  in  any  manner  volun> 
tarily  aided  or  abetted  in  the  attempted  overthrow  of  said  government, 
....  shall  be  qualified  to  vote  or  to  bold  office  in  this  state  until  such 
disability  shall  be  removed  by  a  law  passed  by  a  vote  of  two-thirds  of  all 
members  of  both  branches  of  the  legislature.'  A  person  under  the  disa« 
bility  specified  was  elected  to  the  office  of  sheriff,  and  his  disability  was 
afterward  removed  by  the  leafislature.  It  was  held  that  he  could  there- 
after  take  the  office,  but  stress  was  laid  upon  the  fact  that  the  constitutional 
disqualification  related  to  the  holding  of  the  office,  ami  not  to  the  election. 
In  State  v.  Murray,  28  Wis.  96,  9  Am.  Rep.  489,  the  fact  that  there  was  no 
constitutional  or  statutory  provision  which  affected  the  question  decided 
was  stateil,  and  in  State  v.  Trum'pf,  50  Wis.  104,  it  was  intimated  that  a 
different  rule  might  apply  where  the  persons  to  be  elected  to  an  office  were 
required  to  be  qualified  voters. 

"  It  does  not  seem  to  me  that  the  custom  of  Congress  in  admitting  person* 
to  seats  in  that  body  who  were  ineligible  at  the  date  of  their  election,  but 
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wbose  disabilities  were  sulisequently  removed,  is  entitled  to  mnch  weight 
in  this  case,  for  the  reasons  that  the  qualifications  of  members  of  Congress 
are  fixed  by  the  constitotion  of  the  United  States,  which,  excepting  as  to 
place  of  residence  when  elected,  does  not  necessarily  relate  to  the  time  of 
election,  and  each  house  of  Congress  is  made  the  judge  of  the  election  returns 
and  qualifications  of  its  own  members.  It  seems  to  me  that  the  statutes 
of  this  state  must  determine  the  question  under  consideration,  and  that 
when  properly  construed  they  require  that  a  person,  to  be  eligible  to  » 
county  ofiice,  must  be  eligible  to  hold  the  office  when  elected.  Suction  G92 
of  the  code  provides  that  '  the  election  of  any  person  to  a  county  office  may 

be  contested  by  auy  elector  of  the  county 2.  When  the  incumbent 

[the  person  whom  the  canvassers  declare  elected]  was  not  eligible  to  tho 
otKce  at  the  time  of  the  election;  3.  When  the  incumbent  has  been  duly 
convicted  of  an  infamous  crime  before  the  election,  and  the  judgment  has 
not  been  reversed,  annuUe>l,  or  set  aside,  nor  the  incumbent  pardoned,  at 
the  time  of  the  election.'  Subsequent  sections  provide  for  the  organizat  on 
of  a  court,  a  trial,  and  judgment  against  the  incumbent  if  it  be  found  that 
he  was  not  elected;  and  the  trial  may  bo  had  and  judgment  pronounced 
before  the  term  of  the  office  which  the  electors  sought  to  fill  shall  corn* 
mence.  If  the  opinion  of  the  majority  be  correct,  a  contest  and  trial  might 
be  made  fruitless,  aud  the  judgment  be  made  of  no  effect,  if  by  lapse  of 
time,  or  the  naturalization  of  the  incumbent,  or  the  removal  of  his  disa* 
bilities,  he  should,  before  the  expiration  of  the  time  given  within  which  to 
qualify,  become  eligible  to  hold  the  office.  Another  contest  to  determine 
wLeilier  he  had  become  eligible  might  then  be  necessary. 

"It  is  true  that  the  opinion  of  the  majority  states  that,  if  the  court  find 
the  ineligibility  is  such  that  it  will  or  may  be  removed  in  time  to  qualify, 
the  judgment  nuist  be  that  the  person  was  duly  elected,  and,  that  in  caso 
he  fail  to  remove  his  disqualification,  it  would  have  the  same  effect  as  a 
failure  to  qualify  in  any  other  respect.  No  provision  of  the  statute  author- 
izing  such  a  judgment,  or  requiring  any  supplemental  proceedings  after  tho 
judgment  is  rendered,  is  referred  to,  aud  I  cannot  thiuk  the  rule  an> 
nonnced  has  any  support  in  our  statute.  The  uncertainty  and  confusion 
which  must  result  from  this  construction  of  the  statutes  in  regard  to  the 
contesting  of  elections  to  county  offices  cannot  have  been  intended  by  the 
general  assembly.  The  phrase  'eligible  to  the  office  at  the  time  of  the  elec* 
tion,'  in  my  opinion,  has  a  meaning  too  evident  to  be  misunderstood, 
and  should  not  be  given  the  force  of  'eligible  to  the  office  when  the  terut 
begins,'  by  judicial  construction. 

"Section  I  of  article 2  of  the  constitution  of  this  state  provides  that  'every 
male  citizen  of  the  United  States  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  resident  of  this  state  six  months  next  preceding  the  election, 
and  of  the  county  in  which  he  claims  his  vote  sixty  days,  shall  be  entitled 
to  vote  at  ail  elections  which  are  now  or  hereafter  may  be  authorized  by 
law.'  Section  4  of  article  3  of  the  constitution  provides  that  no  person 
shall  be  a  member  of  the  house  of  representatives  unless  at  the  time  of  his 
election  he  'shall  have  had  an  actual  residence  of  sixty  days  in  the  county 
or  district  he  may  have  been  chosen  to  represent,*  and  the  same  qua!ifica« 
tion  is  required  for  senatcTS.  The  evident  purpose  of  the  provision  is  to 
require  that  the  person  elected  to  the  house  or  senate  be  a  legal  voter  of 
the  county  or  district  he  is  chosen  to  represent  at  the  time  of  the  election; 
yet,  onder  the  rule  of  the  majority  opinion,  that  provision  would  be 
wholly  inoperative,  and  it  would  be  sufficient  if  the  person  chosen  had  an 
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actual  residence  of  sixty  daya  in  such  county  or  district  when  the  time  for 
taking  his  seat  had  arrived;  or,  in  other  words,  he  could  be  a  nonresident 
of  such  county  or  district  at  the  time  of  the  election,  and  acquire  the  neces- 
«ary  residence  after  the  result  of  the  election  is  known.  Section  6  of  ar- 
ticle 4  or  the  constitution  provides  that  no  person  shall  be  eligible  to  the 
■office  of  governor  or  lieutenant  governor  wiio  shall  not  have  been  a  resident 
of  the  state  'two  years  next  preceding  the  election,'  The  meaning  of  thia 
is  obvious,  but  it  may  properly  be  considered  with  the  other  constitutional 
provision  referred  to,  as  strengthening  tiie  presumpiion  which  arises  from 
tiie  language  of  subdivision  2  of  section  692  of  the  code,  that  the  general 
assembly  in  enacting  it  intended  to  require  that  the  person  elected  shall  be 
eligible  to  hold  the  office  at  the  time  he  is  chosen, 

"The  views  I  have  expressed  find  abundant  support  in  the  authorities. 
Under  the  constitution  of  Nebraska  an  elector  must  have  resided  in  the  state 
«ix  months.  The  statutes  of  that  state  provide  that  the  election  of  any 
person  to  any  public  office  may  be  contested  '  when  the  incunil:)ent  was  not 
eligible  to  the  office  at  the  time  of  tlie  election.'  It  will  be  noticed  that 
this  language  is  identical  with  that  of  subdivision  2  of  section  692  of  our 
code.  But  in  the  case  of  Stale  v.  McMiilen,  23  Neb.  386,  it  was  held  that 
the  person  elected  was  required  to  be  an  elector  at  the  time  of  the  elec- 
tion. In  that  case  the  incumbent  had  not  resided  in  the  state  six  mouths 
at  tlie  time  of  the  election,  but  had  been  a  resident  of  the  state  more  than 
4six  months  when  the  term  of  office  for  which  he  had  been  a  candidate  began. 
The  court  referred  to  the  Wisconsin  and  Kansas  cases,  but  declined  to  fol- 
low them  on  the  ground  that  the  constitution  and  statutes  of  Nebraska 
were  controlling,  and  held  that  the  incumbent  was  ineligible.  In  Territory 
V,  Sniilh,  3  Minn.  240,  74  Am.  Dec.  749,  it  was  held  that  the  qualificatioa 
of  residence  must  be  consummated  at  the  time  of  the  election,  and  that  it 
would  not  be  sufficient  if  completed  at  the  time  of  entering  upon  the  duties 
of  the  office.  In  Searcy  v.  Grow,  15  Cal.  118,  a  constitutional  provision 
was  under  consideration,  which  reads  as  follows:  '  No  person  holding  any 
lucrative  office  under  the  United  States,  or  any  other  power,  shall  be  eli- 
gible to  any  civil  office  of  profit  under  this  state."  It  was  held  that  a  per- 
son, to  be  eligible  to  an  office  under  that  provision,  must  be  capable  of 
taking  the  office  at  the  time  of  the  election.  In  State  v.  Clarke,  3  Nev.  566, 
-a.  constitutional  provision  substantially  the  same  as  that  of  California  quoted 
•was  construed,  and  the  ineligibility  thereby  created  was  held  to  be  want  of 
■capacity  to  be  legally  chosen  to,  and  also  want  of  capacity  to  legally  hold, 
the  office.  In  Reynolds  v.  State,  61  Ind.  404,  it  was  held  that,  under  a 
•clause  of  the  constitution,  which  provides  that  'no  person  shall  be  elected 
•or  appointed  as  a  county  officer  who  shall  not  be  an  elector  of  the  county, 
A  person  to  be  elected  to  a  county  office  must  be  an  elector  at  the  time  of 
the  election.'  The  quotation  from  Gushing  found  in  the  opinion  of  the 
majority  is  in  entire  harmony  with  the  cases  I  have  cited.  It  recognizes 
the  Wisconsin  and  Kansas  rule  and  tlie  custom  of  Congress,  but  holds  that 
the  pluases  'shall  be  eligible  to  a  seat,'  and  'shall  be  ineligible,'  when 
tfound  in  the  law  in  regard  to  the  qualifications  of  a  person  for  office, 
relate  to  the  time  of  the  election,  and  not  to  the  time  of  assuming  the  offi- 
■cial  functions.  In  my  opinion  a  person,  to  be  eligible  to  election  to  a  county 
office  under  the  statutes  of  this  state,  must  be  capable  of  taking  the  office 
at  the  time  of  the  election.  The  fact  that  to  so  hold  would  deprive  one  who 
appears  to  be  most  worthy,  and  the  choice  of  the  people,  of  an  office  on 
what,  in  this  case,  may  seem  to  be  technical  grounds,  is  not  a  sufficient 
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reason  for  adopting  a  constrnction  of  onr  statutes  not  warranted  by  well- 
settled  rules  of  interpretation,  which  would  introdnce  endless  confaaion  and 
uncertainty  in  the  administration  of  onr  election  laws. 

"I  am  instructed  to  say  that  Granoeb,  J.,  concurs  in  this  dissent." 
A  question  similar  to  one  of  Uie  questions  involved  in  the  principal  ease 
was  presented  for  decision  in  the  case  of  Shuck  v.  Slate,  136  Ind.  63,  and 
the  opinion  there  announced  was  in  conTonnity  with  that  in  the  principal 
case.  Shuck  had  been  nominated  and  elected  to  the  office  of  county  auditor 
at  an  election  held  in  Novemher,  1890.  On  November  7th  of  the  same 
year  tlie  county  treasurer  filed  a  statement  wiih  the  governor  to  the  effect 
that  Siiuck,  as  an  ex-county  treasurer,  was  in  default  in  the  sum  of 
eighteen  hundred  and  eighty-four  dollars  and  six  cents,  and,  basing  his 
action  upon  these  statements,  the  governor  declined  to  issue  the  com- 
mission  to  Shuck  on  the  ground  that  lie  was  ineligible  to  hold  office  under 
section  10  of  article  2  of  the  constitution  of  the  state.  On  November  20, 
1S90,  Shuck  called  at  the  office  of  the  county  treasurer,  and  inquired  how 
much  it  was  claimed  that  he  was  short  in  his  accounts,  and,  npon  receiving 
a  response,  procured  the  money  for  which  it  was  claimed  that  he  was  in  de- 
fault, and  immediately  paid  it  over  to  the  proper  officer,  and  took  his  receipt 
therefor.  This  payment  was  made  by  him  under  protest,  he,  at  all  times, 
denying  that  he  was  in  default.  Thereafter  he  demanded  bis  commission 
from  the  governor,  but  the  county  treasurer  then  claimed  that  the  shortage 
was  four  thousand  eight  hundred  and  fifty-four  dollars  and  eighty -four  cents, 
and  the  commission  was  still  withheld.  The  official  bond  of  Shuck  as 
auditor  was  filed  November  18,  1890,  but  the  commissioners  refused  to  ap- 
prove it,  because  he  had  no  cotiiinission  from  the  governor.  Meanwhile,  the 
former  incumbent  of  the  office  continued  to  hold  possession  thereof  until 
December  9,  1891,  when  the  board  approved  Shuck's  bond  as  auditor,  and 
he  at  once  entered  upon  the  discliarge  of  iiis  official  duties.  Thereafter  an 
action  was  brought  against  Siiuck  in  which  a  general  verdict,  on  June  17, 
1892,  was  returned  by  the  jury  in  his  favor,  but  they  also  answered  special 
interrogatories,  and  the  court,  upon  such  answers  and  on  the  relator's  mo- 
tion, on  October  14,  1892,  rendered  a  judgment  in  favor  of  the  relator  and 
against  the  defendant  Shuck,  and  from  this  judgment  he  appealed.  The 
ultimate  decision  of  the  case  in  the  appellate  court  was  held  to  depend  upon 
wiintlier  or  not  Shuck  was  in  default  at  the  time  of  the  commencement  of 
his  official  term  of  office,  and  it  was  held  that  it  was  not  material  whether 
or  not  he  was  in  such  default  at  the  time  of  his  election,  because  the  pro- 
vision of  the  constitution  of  the  state  declaring  a  person  so  in  default  to  be 
ineligible  to  office  must  be  consitrned  as  meaning  ineligible  to  hold  office, 
and  not  merely  ineligibility  at  the  time  of  the  election.  Upon  this  point 
the  court  said:  "In  view  of  the  record  in  this  case  we  do  not  think  it 
necessary  that  we  should  consider  the  rulings  of  the  trial  court  upon  the 
demurrers  to  the  several  paragraphs  of  the  complaint.  We  may  suggest, 
however,  that  the  words  '  eligible  to  any  office,' as  used  in  section  91  of  the 
constitution  of  Indiana,  mean  'eligible  to  hold  the  office,'  and  do  not  refer 
to  the  election.  If  a  person  is  eligible  to  hold  the  office  when  the  time  for 
induction  in  office  arrives  he  may  take  the  office  then,  though  not  eligible 
to  hold  the  office  when  electeiL  The  words  'eligible  to  any  office  '  relate  to 
the  capacity  to  hold  the  office  and  the  term  'eligible'  means  regularly 
qualified."  In  snp|>ort  of  these  propositions  the  court  oited  the  coses, 
Bi-oton  V.  GoUit,  1'22  lud.  113;  Smith  v.  Mowt^  90  Ind.  294. 


410  Meek  v,  Briggs.  [Iowa, 

Officers. — Equity  Jurisdiction  to  Try  the  Title  to  Office:  See  th« 
extended  note  to  Fletcher  v.  I'ultle,  42  Am.  St.  Rep.  236. 

Public  Office — Eligibility. — A  foreigner  constitutionally  ineligible  to 
election  to  office  at  the  time  of  his  election,  for  want  of  declaration  of 
intention  to  become  a  citizen,  cannot  hold  the  office,  although  after  election, 
and  before  the  commencement  of  his  term  of  office,  he  duly  declares  such 
intention:  Tajjlo?-  v.  Sullivan,  45  Minn.  309;  22  Am.  St.  Rep.  729,  and 
note.  An  alien  who  has  not  declared  his  intentions  to  become  a  citizen  of 
the  United  States  may  be  elected  to  a  public  office,  and  may  hold  the  same 
in  case  his  disability  be  removed  before  the  term  of  office  begins:  State  v. 
Murray,  28  Wis.  96;  9  Am.  Rep.  489,  One  who  was  disqualified  under  the 
constitution  to  "  hold  office"  at  the  time  of  his  election  is  eligible  if  the 
disability  was  removed  before  the  issuing  of  the  certificate  and  taking  po»- 
■ession  of  the  office:  Priveit  v.  Bickford,  26  Kan.  52;  40  Am.  Rep.  301. 
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[87  loWii,  610.] 
Wills  -Title  to  Property  When  not  Vested  in  the  Beneficiary. — A 

will  purporting  to  devise  and  bequeath  certain  property  to  the  testa- 
tor's daughter,  but  naming  certain  persons  as  trustees  to  manage  and 
control  such  property,  and  to  apply  the  income  and  increase  thereof  to 
her  support,  comfort,  and  education,  so  far  as  required  for  such  pur- 
poses, and  declaring  that  the  trust  shall  be  deemed  a  limitation  upon 
the  title  of  the  daughter,  does  not  vest  the  legal  title  in  her,  nor  give 
her  any  power  to  dispose  of  the  property,  though  the  will  also  confers 
upon  the  trustees  power  to  turn  the  property  over  to  her  when  they 
shall  deem  her  fully  competent  and  worthy  to  be  intrusted  with  its 
care  or  control,  or  when  she  shall  have  married  some  worthy  and  com- 
petent man. 

Trust. — The  Intent  of  a  Donor  to  Create  a  Trust  need  not  be  expressly 
declared.     It  maj^  be  inferred  from  the  powers  conferred. 

Execution. — The  Interest  of  a  Beneficiary  Under  a  Trust  Deed  is  not 
Subject  to  execution  nor  to  garnishment  when  the  estate  is  held  by 
trustees  with  the  power  to  take  and  keep  possession  thereof,  and  to 
apply  the  income  and  increase  to  the  support,  comfort,  and  education 
of  such  beneficiary,  so  far  as  may  be  required  for  such  purposes.  Her 
creditors  can  have  no  greater  interest  in  the  property  than  she  possesses, 
and  she  cannot  control  the  disposition  of  the  trustees,  nor  require  them 
to  turn  the  property  over  to  her.  That  result  cannot  be  indirectly 
secured  through  the  action  of  her  creditors  attempting  to  reach  the 
property  or  its  proceeds  under  process  against  her. 

Perpetuities. — A  Will  Devising  and  Bequeathing  Property  to  Trus- 
tees, to  liold  possession,  and  to  apply  the  income  and  increase  to  the 
support,  comfort,  and  education  of  the  beneficiary,  so  far  as  maybe  re- 
quired, and  to  turn  the  property  over  to  her  when  they  shall  deem  her 
competent  and  worthy  to  assume  its  control,  or  when  she  shall  have 
married  some  worthy  and  competent  man,  does  not  create  a  perpetuity 
forbidden  by  a  statute  declaring  that  every  disposition  of  property 
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is  void  wliicb  8nsp«nds  the  absolute  power  to  eentrol  the  same  for  » 
longer  period  than  iluring  the  livea  of  persona  then  in  being,  and  for 
twenty -one  years  thereafter.  On  the  death  of  the  beneficiary  the  estate 
will  vest  absolutely  in  the  heird  at  law. 

Bolton  &  McCoy,  for  the  appellant. 
F.  M.  Williams^  for  the  garnishee. 

•*'  KiNNE,  J.  The  facts  disclosed  by  this  record  are,  that 
the  plaintiff  recovered  a  judgment  against  the  defendants  H. 
L.  Briggs  and  Blanche  A.  Briggs  for  nearly  two  tliousand 
dollars.  Execution  issued  thereon,  and  the  defendant  L.  O. 
Bliss  was  garnished,  as  a  supposed  debtor  of  Blanche  A. 
Briggs.  The  garnishee  answered  before  the  commissioner 
that  he  was  not  indebted  to  the  defendant,  but  disclosed  that, 
as  one  of  the  trustees  appointed  by  the  will  of  WilliamWilde, 
•*■*  deceased,  he  held  in  his  possession  property  of  the  value 
of  over  sixteen  thousand  dollars,  in  trust  for  Blanche  A. 
Briggs,  formerly  Wilde.  Blanche  A.  Briggs  was  a  daughter 
of  William  Wilde,  now  deceased;  that  he  held  said  property 
by  virtue  of  the  provisions  of  the  will  of  the  deceased.  After 
making  certain  devises  to  other  members  of  his  family  the 
testator's  will  provides: 

"4.  To  my  daughter,  Ada  Blanche  Wilde,  I  give,  devise, 
and  bequeath  the  undivided  one-fourth  of  the  north  thirty 
feet  of  lot  77,  in  the  city  of  Dubuque,  Iowa;  also  the  sum  of 
thirteen  thousand  three  hundred  dollars,  in  bills  receivable 
and  accounts,  subject  to  the  provisions  of  paragraph  7  of  this 
will."     Paragraph  7  is  as  follows: 

"  7.  I  hereby  name  and  appoint  my  brother,  Richard  Wilde, 
my  wife,  Mary  R.  Wilde,  and  my  friend,  L.  O.  Bliss,  trustees, 
without  bond,  to  receive,  manage,  and  control  the  property 
and  funds  hereby  bequeathed  and  devised  to  my  said  daugh- 
ter, Ada  Blanche  Wilde,  hereby  giving  them  full  power  to 
take  possession  of  said  property,  both  real  and  personal;  to 
collect  the  rents  from  said  real  estate;  to  invest  the  moneys 
and  credits  in  good,  safe,  interest-bearing  securities;  and  in 
every  way  to  care  for  and  preserve  the  fund  set  apart  to  my 
said  daughter  in  such  manner  as  to  them  shall  seem  wise 
and  prudent,  applying  the  income  and  increase  thereof  to 
her  support,  comfort,  and  education,  lo  far  as  shall  be  re- 
quired for  such  purposes.  The  trust  hereby  created  shall 
be  held  and  construed  as  a  limitation  upon  the  title  ari 
interest  vested  in  my  said  daughter  by  the  fourth  paragraph 


412  Meek  t;.  BRiaas.  [Iowa, 

of  this  will,  and  the  same  shall  continue  until,  in  the  judg- 
ment of  said  trustees,  she  shall  i)ave  become  fully  competent 
and  worthy  to  be  intrusted  with  the  sole  care  and  power  of 
control  of  said  property  and  funds,  or  until  she  shall  be 
married  to  some  competent  and  worthy  man.  In  ***  either 
case,  when  they  are  satisfied  that  said  devise  and  bequest 
will  be  safely  and  prudently  cared  for  and  preserved,  they 
may  surrender  all  trust  funds  and  property  to  my  said 
daughter,  and  the  title  shall  then  vest  absolutely  in  her." 

A  copy  of  the  will  was  attached  to  the  answer.  The  plain- 
tiff moved  for  judgment  against  the  garnishee  on  his  answer. 
The  court  overruled  the  motion,  found  that  the  garnishee 
was  not  indebted  to  either  of  the  defendants,  and  discharged 
him,  to  which  the  plaintiff  excepted. 

1.  If,  by  the  terms  of  the  will  of  the  deceased,  Ada  Blanche 
Wilde  took  the  legal  title,  as  well  as  the  beneficial  use,  of  the 
property,  both  real  and  personal,  then  it  necessarily  follows 
that  she  had  power  to  dispose  of  it,  as  the  power  to  alienate 
is  one  of  the  incidents  of  an  absolute  gift  and  of  an  estate  in 
fee.  If  such  an  estate  vested  in  her,  her  power  to  alienate  it 
could  not  be  limited,  as  such  limitation  would  be  inconsistent 
with  the  enjoyment  of  the  estate  granted.  The  plaintiff 
insists  that  such  is  the  effect  of  the  provisions  of  the  will 
which  we  have  quoted.  If  his  contention  is  correct,  then  the 
property  in  the  hands  of  Bliss  was  subject  to  the  plaintiff's 
garnishment:  McCleary  v.  Ellis,  54  Iowa,  316;  37  Am.  Rep. 
205;  McCormick  Harvesting  Machine  Co.  v.  Gates,  75  Iowa, 
344;  1  Perry  on  Trusts,  sees.  386,  386  a,  386  6/  Deering  v. 
Tucker,  55  Me.  284;  Keyser's  Appeal,  57  Pa.  St.  236.  It  be- 
comes important,  then,  to  determine  whether  the  will  in  ques- 
tion vests  an  absolute  title  to  the  property  in  Ada  Blanche 
Wilde. 

The  fourth  provision  expressl}'  says  that  the  gift  and  de- 
vise therein  made  are  subject  to  the  provisions  of  paragraph  7. 
That  paragraph  creates  a  trust,  names  the  trustees,  vests  in 
them  absolute  authority  to  take  possession  of  all  the  prop- 
erty, collect  the  rents,  **®  invest  the  moneys,  and  pay  over 
to  the  daughter,  not  a  sum  certain,  but  the  "income  and 
increase,"  so  far  as  may  be  required  for  certain  purposes.  It 
then  expressly  provides  that  the  trust  created  shall  be  held 
and  construed  as  a  limitation  upon  the  title  and  interest 
vested  in  the  daughter  under  the  fourth  clause  of  the  will. 
It  closes  with  a  provision  that  when  the  trust  fund  and  prop- 
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erty  are  turned  over  to  the  daughter  the  title  shall  vest  abso* 
lotely  in  her.  Now,  the  cardinal  rule  of  construction  applied 
to  wills  is  to  ascertain  and  give  effect  to  the  intention  of  the 
testator.  If  that  intention  can  be  gathered  from  the  instru- 
ment it  will  always  be  carried  into  effect,  unless  to  do  so 
would  violate  some  rule  of  law.  Construing  the  clauses  of 
the  will  together,  there  can  be  no  doubt  as  to  the  testator's 
intention.  It  is  clear  that  he  did  not  intend  that  the  daughter 
should  have  the  property  in  question,  nor  the  control  or 
management  of  it,  until  the  trustees,  in  their  discretion, 
should  see  fit  to  give  it  to  her.  The  provisions  for  the  daugh- 
ter show  that  the  testator  did  not  intend  to  give  her  title  or 
possession  of  the  property.  If  she  held  title,  she  might  con- 
vey or  incumber  the  real  estate,  or  dispose  of  the  personalty, 
and  thus  put  it  out  of  the  power  of  the  trustees  to  execute  the 
trust.  Tiie  very  fact  that  they  were  required  to  take  posses- 
sion of  the  property,  collect  rents,  and  invest  the  funds,  and 
pay  over,  from  time  to  time,  to  the  daughter,  so  much  of  the 
income  as  was  necessary  for  her  support,  comfort,  and  educa- 
tion, implies  that  the  interest  of  the  trustees  in  the  estate 
should  be  something  more  tlian  mere  control  of  it,  subject  to 
the  will  of  the  daughter.  If,  as  the  plaintiff  contends,  the 
will  makes  the  daugliter  the  absolute  owner  of  the  property, 
thereby  vesting  in  her  the  absolute  right  of  disposal  of  it  at 
any  time  she  sees  fit,  then  is  the  intention  of  the  testator  set 
aside,  and  he  might  as  well  have  given  it  all  to  her  absolutely, 
without  creating  any  trusteeship,  •*'  because  his  provision 
therefor  could  be  rendered  ineffective  at  any  moment  the 
daughter  saw  fit  to  exercise  her  right  of  disposal  of  the  prop- 
erty. In  other  words,  the  only  way  effect  can  be  given  to  the 
manifest  intent  of  the  testator  is  to  hold  that  the  will  creates 
a  trust,  and  that  the  trustees  take  the  legal  title  for  the  use 
and  purposes  provided  in  the  will. 

It  is  true  that,  in  terms,  the  property  in  the  case  at  bar  is 
not  bequeathed  or  devised  to  the  trustees,  nor  need  it  be  in 
order  for  them  to  take  title.  Where  trustees  are  named  in  a 
will  the  law  looks  to  see  what  powers  are  conferred  upon 
them,  what  duties  are  required  of  them,  and  presumes  that 
it  was  the  testator's  intention  to  give  them  such  an  estate  as 
will  enable  them  to  execute  the  powers  given,  and  perform 
the  duties  required:  Webster  v.  Cooper,  14  How.  499.  And 
it  has  been  held  "that,  though  no  trust  is  declared  in  ex- 
press} terms,  nor  even  mentioned,  still  the  intention  of  the 
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donor  to  create  the  trust,  and  the  existence  of  the  trust  itself, 
may  be  necessarily  inferred  from  the  powers  and  authority 
given  to  the  grantee;  and  in  case  of  wills,  even  where  no 
estate  is  directly  devised  to  the  executors,  but  the  whole 
estate  is  apparently  given  to  the  beneficiaries,  the  trust  may 
be  necessarily  inferred  from  the  powers  and  authority  con- 
ferred upon  the  executors,  and  thus,  from  a  construction  of 
the  entire  will,  the  intention  may  be  shown  that  the  exec- 
iitors  are  to  take  the  legal  title  as  trustees  of  an  express 
active  trust":  2  Pomeroy's  Equity  Jurisprudence,  sec.  1011  j 
Tobias  V.  Ketchum,  32  N.  Y.  327.  A  well-known  exception 
to  the  rule  prohibiting  restraints  upon  the  alienation  of  prop- 
erty, legal  or  equitable,  is  where  a  trust  is  "  so  created  that 
no  interest  vests  in  the  cestui  que  trust;  consequently,  such 
interest  cannot  be  alienated;  as,  where  property  is  given  to 
trustees  to  be  applied,  in  their  discretion,  to  the  use  of  a  third 
person,  no  interest  goes  to  the  third  person  until  the  trustees 
have  exercised  ***  this  discretion.  So,  if  property  is  given 
to  trustees  to  be  applied  by  them  to  the  support  of  the  cestui 
que  trust  and  his  family,  or  to  be  paid  over  to  the  cestui  que 
trust  for  the  support  of  himself  and  the  education  and  main- 
tenance of  his  children.  In  short,  if  a  trust  is  created  for  a 
specific  purpose,  and  is  so  limited  that  it  is  not  repugnant  to 
the  rule  against  perpetuities,  and  is  in  other  respects  legal, 
neither  the  trustees  nor  the  cestui  que  trust,  nor  his  creditors 
or  assignees,  can  divert  the  property  from  the  appointed  pur- 
pose. Any  conveyance,  whether  by  operation  of  law  or  by 
the  act  of  any  of  the  parties,  which  disappoints  the  purposes 
of  the  settler  by  diverting  the  property  or  the  income  from 
the  purposes  named,  would  be  a  breach  of  the  trust":  1 
Perry  on  Trusts,  sec.  386  a;  Rife  v.  Geyer,  59  Pa.  St.  396;  98 
Am.  Dec.  351;  Barnes  v.  Dow,  59  Vt.  530.  The  case  at  bar, 
in  our  judgment,  comes  within  this  exception.  In  Barnes  v. 
Dow,  59  Vt.  530,  the  testator  devised  all  his  estate  to  his 
nephew,  excepting  the  support  of  his  sister  during  his  life- 
time. He  then  gave  his  estate  in  trust  to  his  executor,  and 
gave  to  the  sister  a  support  out  of  the  estate  during  her  life, 
and  the  remainder  after  the  termination  of  the  trust  to  the 
nephew.  The  court  held  that,  to  carry  out  the  intention  of 
the  testator,  the  legal  estate  must  be  held  to  be  in  the  exec- 
utors in  trust.  It  said:  "  If  it  appears  from  the  will  that  it 
was  the  intent  of  the  testator  that  the  beneficiary  should 
have  nothing  that  she  could  dispose  of,  it  will  be  as  efi'ectual 
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to  protect  the  trust  as  if  there  was  an  express  clause  against 
alienation":  Keyser  v.  Mitchellt  67  Pa.  St.  473;  Perkins  ▼. 
Hays,  3  Gray,  405. 

2.  The  next  question  that  arises  ie,  Is  the  will,  as  thus 
construed,  void,  as  in  contravention  of  our  statute  against 
perpetuities?  That  statute  reads:  '*  Every  disposition  of 
property  is  void  which  suspends  the  absolute  power  of  •*• 
controlling  the  same  for  a  longer  period  than  during  the  lives 
of  persons  then  in  being,  and  for  twentj'-one  years  thereafter": 
Code,  sec.  1920.  Under  our  law  the  word  "  property,"  used 
in  the  statute,  includes  personal  as  well  as  real  property: 
Code,  sec.  45,  subd.  10.  It  may  be  conceded  that  the  rule  of 
law  is  "inflexible  that  every  limitation  is  void  unless  it  takes 
efTect  ex  necessitate,  and  in  all  possible  contingencies  within 
the  prescribed  period":  Sears  v.  Putnam,  102  Mass.  5;  Dana 
V.  Murray,  122  N.  Y.  604.  Suppose  the  conditions  upon 
N\hlch  the  trustees  are  under  the  will  authorized  to  transfer 
this  property  to  the  cestui  que  trust  do  not  appear  to  them  to 
exist  during  the  lifetime  of  the  latter.  What,  then,  becomes 
of  the  estate?  The  testator  has  made  no  absolute  provisions 
for  such  a  contingei  cy.  He  has  nut,  in  terms,  provided  in 
whom  the  estate  shall  vest  in  the  supposed  case.  Clearly, 
the  death  of  the  cestui  que  trust  before  the  transfer  of  the 
estate  to  her  would  terminate  the  trust,  and  the  estate  so 
l)eld  by  the  trustees  would  pass  to  the  heirs  of  the  cestui  que 
trust.  The  whole  will  shows  an  intent  on  the  part  of  the  tes- 
tator to  dispose  of  all  his  estate.  Under  our  construction  of 
this  will  the  legal  title  is  given  to  the  trustees,  and  they  are 
vested  with  certain  powers  and  charged  with  the  execution 
of  certain  duties  relating  to  the  property,  but  this  legal  title 
is  held  for  the  cestui  que  trust,  to  be  trantferred  to  her  upon 
certain  contingencies.  If  the  legal  title  still  rested  in  the 
trustees  at  the  death  of  the  cestui  que  trust,  then  at  her  death 
both  titles  would  merge  and  the  estate  pass  to  her  heirs: 
See  Toner  v.  Collins,  67  Iowa,  375;  56  Am.  Rep.  346.  If  this 
be  so,  then  the  will  is  not  open  to  tlie  objection  that  the 
estate — the  legal  title — ma}'  not  vest  within  the  time  fixed  by 
the  statute,  as,  if  not  vested  by  the  trustees  in  the  cestui  que 
trust  during  her  lifetime,  in  any  event  it  would  vest  in  the 
heirs  of  the  cestui  que  trust  at  her  death. 

*'•  3.  We  have,  then,  an  estate,  the  legal  title  to  which  is  in 
the  trustees,  and  the  equitable  in  the  cestui  que  trv^t;  and  the 
question  arises,  Has  the  cestui  que  trust  such  au  interest  in  the 
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property,  under  the  terms  of  the  will,  as  that  the  trustee  can 
be  made  liable  for  her  debts,  as  garnishee?  We  think  the 
trustee  cannot  be  held  liable.  If  creditors  of  the  cestui  que 
trust  may  thus  reach  the  property  itself,  or  its  income  or  in- 
crease, it  must  of  necessity  follow  that,  if  their  claims  are 
large  enough,  the  whole  estate  might  be  taken,  and  the  pur- 
pose and  object  of  the  testator  in  creating  the  trust  be  de- 
feated. The  trust  could  not  be  executed,  as  the  trustees 
would  be  deprived  of  the  means  of  carrying  out  the  testator's 
intention.  It  is  certain  that  the  testator  endeavored  to  pro- 
vide against  just  such  an  emergency  as  has  arisen  in  tliis 
case.  He  intended  to  place  the  property  and  its  income  be- 
yond the  reach  of  the  cestui  que  trust  to  squander.  This  he 
had  a  perfect  right  to  do.  He  was  disposing  of  his  bounty 
without  any  valuable  consideration,  and  we  know  of  no  rule 
of  public  policy  or  sound  morals  being  violated  by  a  proper 
attempt  to  provide  against  the  misfortune  or  improvidence  of 
the  object  of  his  bounty.  No  creditor  can  complain,  as  it 
could  hardly  be  claimed  that  credit  was,  in  such  a  case,  ex- 
tended on  the  faith  of  property  held  by  the  cestui  que  trusty 
when  the  legal  title  was  not  in  her.  As  was  well  said  by 
Morton,  C.  J.,  in  Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
170,  43  Am.  Rep.  504:  "Under  our  system  creditors  may 
reach  all  the  property  of  the  debtor  not  exempt  by  law,  but 
they  cannot  enlarge  the  gift  of  the  founder  of  a  trust,  and 
take  more  than  he  has  given."  This  language  was  used  iu 
a  case  where  property  was  conve3'ed  in  trust,  with  a  condi- 
tion thnt  the  income  should  not  be  alienated  by  the  bene- 
ficiary by  anticipation,  or  be  subject  to  be  taken  by  his 
creditors,  although  there  was  no  limitation  over  of  the  estate 
on  the  happening  of  such  ®**  an  event.  Justice  Miller,  in 
Nichols  V.  Eaton,  91  U.  S.  716,  said:  "  No  case  is  cited,  none 
is  known  to  us,  which  goes  so  far  as  to  hold  that  an  absolute 
discretion  in  the  trustee — a  discretion  which,  by  the  express 
language  of  the  will,  he  is  under  no  obligation  to  exercise  in 
favor  of  the  bankrupt — confers  such  an  interest  on  the  latter 
that  he  or  his  assignee  in  bankruptcy  can  successfully  assert 
it  in  a  court  of  equity,  or  any  other  court."  The  doctrine 
announced  is  fully  supported  by  the  authorities:  Rife  v. 
Geyer,  59  Pa.  St.  393;  98  Am.  Dec.  351;  White  v.  White,  30 
Vt.  338;  Leavitt  v.  Breirne,  21  Conn.  1;  Pope  v.  Elliott,  8 
B.  Mon.  56;  Sviifhv.  Towers,  69  Md.  77;  9  Am.  St.  Rep.  398; 
Barnes  v.  Dow,  59  Vt.  530;   Beck's  Estate,  133  Pa.  St.  61;  19 
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Am.  St.  Rep.  623;  Drake  on  Attachment,  sec.  454.  It  is  the 
settled  rule  of  law  that  the  creditor's  situntion  with  reference- 
to  the  fund  is  the  same  as  Ada  Blanche  Wilde's  would  be  if 
she  was  suing  the  trustees;  that  is,  the  creditor  has  no  better 
right  to  it,  as  against  the  trustees,  than  the  beneficiary  has. 
Tested  by  this  rule,  how  can  it  be  successfully  claimed  that- 
the  creditor  can  hold  the  garnishee  liable?  Mrs.  Brigg* 
could  not  maintain  an  action  against  the  trustees  for  any 
part  of  this  property.  They  are  clothed  with  a  certain  dis- 
cretion, vested  in  them  by  the  terms  of  the  will;  and  cer- 
tainly no  court  would,  under  such  circumstances,  compel  the- 
trustees,  while  the  trust  was  alive,  to  violate  its  terms,  and 
convey  or  turn  over  the  property  to  the  beneficiary.  Nothing- 
is  due  the  cestui  que  trust.  The  trustees  have  not  as  yet, 
under  the  discretion  vested  in  them,  seen  fit  to  turn  over  the 
property  to  her.  That  discretion,  wisely,  as  we  think,  vested. 
in  the  trustees,  cannot  ordinarily  be  controlled  by  the  courts^ 
To  hold  this  trustee  subject  to  plaintiff's  garnishment  is  ta- 
subvert  the  very  purposes  of  the  trust,  and  invade  the  do- 
main where  the  testator's  will,  being  in  conformity  to  the  law^ 
is  supreme.  •**  The  testator  was  not  compelled  to  so  dispose 
of  his  estate  to  his  daughter  as  that  creditors  might  reap  the 
benefits  of  it,  instead  of  its  being  preserved  to  the  object  of 
his  bounty.  They  are  presumed  to  know  the  contents  and. 
legal  effect  of  the  will,  and  it  can  not  for  a  moment  be  con- 
ceded that  they  were  misled  into  extending  credit  under  a^ 
well-founded  belief  that  Mrs.  Briggs  held  the  legal  title  Ur 
the  property.  As  the  right  of  the  cestui  que  trust,  against 
the  trustee,  to  recover  the  property  is  the  measure  of  the 
rights  of  the  creditor  as  against  the  property  in  the  hands  of 
the  garnishee,  and  as  the  cestui  que  trust  has  no  right  to  the 
property  which  she  can  enforce,  it  follows  that  the  action  of 
the  court  below  was  proper,  and  its  judgment  is  affirmed. 

Wills— Tbhsts — Alunation  or  Propertt  by  Bkneficiart. — A  devise- 
of  a  beneficial  life  estate,  so  as  tn  secure  its  enjoyment  to  the  beneficiary^ 
without  making  it  alienable  by  him,  or  subject  to  the  claims  of  hia  credit- 
ors, will  be  respected  by  the  courts  of  Maryland:  Smith  ▼.  Tourer,  69  Md. 
77;  9  Am.  St.  Rep.  398,  and  extended  note.  See,  also,  the  extended  not» 
to  Doggett  v.  Hart,  53  Am.  Dec.  474,  where  the  question  is  discussed  a» 
to  when  the  legal  title  vests  in  the  cestui  que  trust. 

Trusts— Crkation — Necessity  for  Dkclaratiok  o»  Inthntiow.  — Th» 
intention  of  a  testator  to  create  a  trust  must  be  apparent  from  the  face  of 
hia  will:  BoyU  v.  BoyU,  15?  Pa.  St.  108;  34  Am.  St.  Rep.  629;  EUaU  qf 
AM.  ST.  RMT.,  Vol.  XLIIL  —  V 
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Smith,  144  Pa.  St.  428;  27  Am.  St.  Rep.  641,  and  note.  See,  also,  the  ex- 
tended note  to  Williamson  v.  Yager,  34  Am.  St.  Rep.  202. 

Trust  Estates— When  Subject  to  Debts  of  Cestui  Que  Trust. — Es- 
tates of  every  kind  held  in  trust  are  subject  to  the  debts  of  persons  for 
whose  benefit  they  are  held,  although  the  instrument  creating  the  trust 
may  provide  otherwise,  unless  the  trustee  is  given  a  discretionary  power  to 
withhold  all  payment  or  benefit  from  the  cestui  que  trust:  Bland  v.  Bland,  90 
Ky.  400;  29  Am.  St.  Rep.  390,  and  note. 

Perpetuities. — When  created,  and  the  rule  against:  See  Latorence'a  Es* 
tote,  136  Pa.  St.  354;  20  Am.  St.  Rep.  925,  and  note,  and  the  extended 
note  to  Barnum  v.  Barntim,  90  Am.  Dec.  101. 


Twiss  V,  Guaranty  Life  Association. 

[87  Iowa,  733.] 

Corporations — Ultra  Vires. — A  Contract,  Wherebt  a  Gdarantt  Lifi 
Association  Undertakes  to  pay  losses  which  may  accrue  against 
another  and  similar  association,  is  an  attempt  to  divert  the  funds  to 
objects  not  authorized  by  its  charter,  and  is  therefore  ultra  vires  and 
void. 

CSOKPORATIONS. — If  AN  UlTRA  ViRES  CONTRACT  IS  PERFORMED  BY  OnB 
Side,  the  other  contracting  party  cannot  be  permitted  to  enjoy  th* 
benefits  received,  and  will  be  required  in  a  proper  action  to  account; 
but  one  whose  condition  has  not  changed  or  been  prejudiced  by  the 
ultra  vires  contract  cannot  compel  its  enforcement. 

Caswell  &  Meeker,  for  the  appellant. 

Mitchell  &  Dudley,  and  Nourse  &  Nourse,  for  the  appellee, 

»3*  RoTHRocK,  J.  1.  It  is  admitted  that  David  M.  Twiss 
held  a  valid  policy  of  insurance  upon  his  life  in  the  Guaranty 
association,  and  that  the  same  was  in  full  force  at  the  time 
of  his  death,  which  occurred  in  the  month  of  May,  1889, 
and  that  the  plaintiff  herein  is  the  beneficiary  under  said 
policy.  The  appellant  was  in  no  way  a  party  to  the  contract 
of  insurance,  but  it  is  claimed  that  it  is  liable  to  pay  the 
amount  of  the  loss,  by  reason  of  an  alleged  written  contract, 
which  it  is  claimed  was  entered  into  between  the  said  two 
insurance  companies  after  the  death  of  said  David  M.  Twiss. 
The  written  agreement  was  made  and  entered  into  by  one 
H.  S.  Halbert,  who  was  secretary  of  the  Southwestern  associa- 
tion, and  by  one  Pickell,  who  styled  himself  president  of  the 
Guaranty  Life  Association.  The  following  is  a  copy  of  said 
written  agreement: 

"  This  agreement,  made  and  entered  into  between  the 
Southwestern  Mutual  Benefit  Association,  of  Marshalltown, 
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Iowa,  and  the  Guaranty  Life  Association  of  Des  Moines, 
Iowa,  and  H.  M.  Pickell,  as  trustee  for  the  benefit  of  the 
policy  holders,  severally,  of  said  last-named  company,  wit- 
nesseth;  that  the  said  company  first  above  named  hereliy 
agrees  with  the  said  Guaranty  Life  Association  and  H.  M. 
Pickell,  as  trustee,  that  it  will,  in  consideration  of  the  trans- 
fer to  it  by  the  Guaranty  Life  Association  of  all  its  assets, 
books,  and  furniture,  perform  all  and  singular  the  undertak- 
ings, agreements,  and  covenants  heretofore  made  and  now 
outstanding  against  said  Guaranty  Life  Association  in  favor 
of  its  policy  holders,  and  will  pay  all  its  liabilities  for  losses 
unpaid.  In  consideration  of  the  premises  the  said  Guaranty 
company  agrees  that  it  will,  and  it  does  hereby,  transfer  and 
convey  unto  said  first  above-named  company  all  its  books, 
furniture,  and  its  assets  of  every  kind  and  nature,  and  agrees 
not  to  further  ''*'  transact  its  business  of  life  insurance  in 
the  state  of  Iowa  or  elsewhere. 

"  Southwestern  Mut.  Benefit  Ass'n, 
[signed]  •'  By  H.  S.  Halbert,  Secretary. 

"Guaranty  Life  Association, 

"  H.  M.  Pickell,  President 

"Des  Moines,  Iowa,  June  18,  1889." 

There  can  be  no  doubt  that,  if  this  were  a  valid  agreement, 
it  is  an  end  of  the  controversy.  It  plainly  provides  that  the 
appellant  sliall  pay  all  the  liabilities  of  the  Guaranty  com- 
pany for  losses  unpaid.  The  policy  in  suit  was  a  valid,  ex- 
isting, unpaid  loss.  But  it  is  contended  in  behalf  of  the 
appellant  that  the  written  agreement  is  void  because  it  was 
an  act  and  undertaking  not  authorized  by  the  corporate 
articles  of  association  of  either  of  the  defendants,  and  that  it 
was  entered  into  by  the  parties,  and  the  same  was  signed, 
without  authority  from  their  respective  boards  of  directors. 
It  is  further  claimed  that  said  Pickell  induced  said  Halbert 
to  sign  the  agreement  by  certain  alleged  false  and  fraudulent 
representations  as  to  the  resources  of  the  Guaranty  company, 
and  that  said  agreement  is  void  by  reason  of  said  fraud.  We 
do  not  regard  it  necessary  to  exan)ine  this  question  of  fraud. 
The  evidence  is  in  conflict  with  reference  thereto,  and  a  jury 
miglit  properly  find  for  either  party  on  that  issue.  And  it  is 
unnecessary  to  determine  whether  Pickell,  the  alleged  presi- 
dent of  the  Guaranty  Life  Company,  was  authorized  by  his 
board  of  directors  to  make  the  contract  upon  which  the  ac- 
tion is  founded. 
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We  have  directed  our  attention  to  the  question  as  to 
whether  the  contract  was  such  an  obligation  as  the  South- 
western association  was  authorized  to  make  by  its  articles  of 
incorporation.  If  it  was  in  excess  of  its  power  it  is  void,  and 
cannot  be  enforced  as  a  contract;  and  while  in  such  a  case, 
where  an  ultra  vires  contract  '"^  has  been  partly  performed, 
the  party  repudiating  it  may  be  compelled  to  account  for 
whatever  benefits  may  have  been  received  by  reason  of  it^ 
yet  this  exception,  or  rather  modification,  of  the  rule  has  no 
application  in  the  case  at  bar.  The  fact  is  that  the  appel- 
lant did  not  receive  any  real  benefit  from  the  transaction. 
It  paid  the  sum  of  fifteen  hundred  dollars  to  the  said  Pickell^ 
and  received  in  return  about  twelve  hundred  dollars,  and 
some  office  furniture  worth  about  one  hundred  dollars.  It  is 
true  that  the  two  persons  who  assumed  to  make  this  contract 
undertook  to  transfer  the  membership  of  the  Guaranty  com- 
pany to  the  appellant  company,  and,  in  response  to  a  circu- 
lar sent  out  to  said  members,  about  four  hundred  of  them 
did  agree  to  tlie  transfer.  Much  has  been  urged  in  argument 
to  tiie  effect  that  the  appellant,  by  reason  of  this  accession  of 
members,  has  received  a  sufficient  consideration  to  uphold 
the  transaction,  or  to  require  it  to  pay  the  losses  of  the  Guar- 
anty company.  We  do  not  think  that  this  claim  can  be  main- 
tained. The  aggregate  amount  of  said  losses  is  about  eleven 
thousand  dollars.  If  the  appellant  should  pay  that  amount 
for  four  hundred  members  it  would  be  a  palpable  fraud  upon 
all  of  the  other  members  of  the  appellant  company.  It 
would  be  the  payment  of  a  bonus  of  about  twenty-five  dollars 
each  for  new  members.  It  would  be  a  withdrawal  and  ap- 
propriation of  eleven  thousand  dollars  of  trust  funds,  without 
the  semblance  of  any  authority  to  do  so,  either  by  the  insur- 
ance laws  of  this  state,  or  by  any  provision  of  the  articles  of 
incorporation.  This  proposition  is  so  plain  that  it  requires 
no  further  consideration. 

That  the  making  of  the  contract  was  in  excess  of  the  power 
of  the  appellant  there  should  be  no  question.  We  need  not 
set  out  the  articles  of  incorporation  or  the  by-laws.  It  is 
enough  to  say  that  the  contract,  so  far  as  it  attempts  to  bind 
the  appellant,  is  contrary  to  the  ''*''  whole  scope  and  purpose 
of  the  corporation.  The  payment  of  these  losses  would  be  a 
diversion  of  trust  funds  to  other  objects  than  those  authorized 
by  the  charter,  and  would  be  a  crime:  Code,  sec.  1072.  Both 
of  those  companies  wero  organized  upon  the  assessment  plan. 
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The  assessments  were  made  quarterly,  and  a  fixed  amount 
was  required  to  be  paid.  A  certain  amount  was  set  apart  for 
an  expense  fund,  and  the  remainder  was  designated  as  the 
mortuary  fund.  Tlie  articles  of  association  explicitly  pro- 
vide as  to  the  disposition  to  be  made  of  these  several  funds. 
There  is  not  one  word  in  the  whole  record  which  by  the  re- 
motest implication  can  be  construed  as  authorizing  the  sec- 
retary, or  even  the  board  of  directors,  to  use  any  part  of  the 
proceeds  of  these  quarterly  payments  for  such  a  purpose  as 
paying  the  death  losses  of  any  other  insurance  company.  It 
is  unnecessary  to  further  discuss  this  question.  It  appears 
to  us  that  the  undertaking  to  pay  the  losses  of  the  Guaranty 
company  is  plainly  in  excess  of  the  power  of  the  appellant 
or  any  of  its  officers.  The  facts  of  the  case  bring  it  within 
the  rules  announced  in  Lucas  v.  White  Line  Transfer  Co.,  70 
Iowa,  542;  59  Am.  Rep.  449;  Davis  v.  Old  Colony  R.  R.  Co., 
131  Mass.  258;  41  Am.  Rep.  221.  And  see,  also,  2  Morawetz 
on  Private  Corporations,  sees.  580,  581,  591,  607,  609. 

2.  But  it  is  claimed  in  behalf  of  the  appellee  that  the  con- 
tract is  executed,  and  that  the  appellant  is  estopped  from 
questioning  its  validity.  As  we  have  said,  where  an  ultra 
vires  contract  is  made  and  performed  on  one  side,  the  other 
party  cannot  be  permitted  to  enjoy  the  benefits  received,  but 
will  be  required  in  a  proper  action  to  account;  in  other  words, 
the  doctrine  of  a  want  of  power  to  contract  cannot  be  in- 
voked to  aid  a  party  to  perpetrate  wrong  and  injustice.  But 
this  case  presents  no  such  features.  It  is  conceded  that  the 
Guaranty  company  was  bankrupt  when  the  contract  in 
question  '"**  was  made.  Complaint  had  been  made  to  the 
state  auditor  that  it  was  not  paying  its  death  losses  promptly, 
and  it  was  unable  to  obtain  a  certificate  authorizing  it  to 
continue  in  business.  It  is  said  by  counsel  for  the  appellee, 
in  argument,  that  for  the  payment  of  these  death  losses  the 
Guaranty  had  no  means  whatsoever,  except  its  annual  pre- 
miums, payable  in  quarterly  installments.  It  had  no  certifi- 
cate authorizing  it  to  do  business  after  March,  1889.  The  death 
losses  had  been  such  as  to  require  the  proceeds  of  the  mortuary 
calls  to  meet  the  claim,  and,  in  addition,  had  used  up  the  re- 
serve fund.  It  was  in  this  condition  when  the  insured,  David 
M.  Twiss,  died,  and  the  claim  of  the  plaintiff  accrued. 

It  is  urged  with  apparent  confidence  that,  as  there  were 
some  five  hundred  and  sixty-seven  members  of  the  Guaranty 
company  when  it  failed,  the  appellant  should  be  required  to 
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pay  its  death  losses  upon  the  ground  that  by  the  contract  it 
acquired  some  four  hundred  newmenibers.  We  have  already 
said  that  the  appellant  was  not  authorized  to  buy  members 
in  this  way,  and  on  any  such  terms.  Let  us  see  whether 
there  is  any  ground  for  the  alleged  estoppel.  If  there  is  any 
reason  for  such  a  claim  it  must  be  because  the  appellant,  by 
seeking  a  transfer  of  the  membership;  put  it  out  of  the  power 
of  the  plaintiff  to  compel  payment  by  the  Guaranty  com- 
pany. The  wrong  and  injury  to  the  plaintiff,  if  any,  consists 
in  taking  away  the  membership  so  that  the  members  did 
not  pay  their  quarterly  dues  to  the  Guaranty  company,  by 
the  payment  of  which  the  plaintiff  would  have  received  the 
amount  due  on  the  policy.  It  appears  to  us  that  this  is  a 
most  unwarranted  assumption.  It  is  based  upon  the  theory 
that,  if  the  contract  had  not  been  made,  the  five  hundred 
and  sixty-seven  members  would  have  continued  to  pay 
quarterly  installments  to  the  Guaranty  company  until  all  of 
the  death  claims  were  satisfied  '**  and  all  other  claims  paid. 
That  this  would  have  occurred  is  not  only  not  probable,  but 
highly  improbable.  Members  of  such  organizations  are  not 
more  likely  to  pay  money  for  nothing  than  other  people.  The 
fact  is,  the  record  shows  beyond  all  question  that,  if  tlie  con- 
tract had  not  been  made  between  the  two  companies,  the 
plaintiff's  claim  was  absolutely  worthless.  That  the  position 
of  the  plaintiff  was  in  any  manner  changed,  to  her  prejudice, 
by  the  contract,  not  only  does  not  appear,  but  the  face  of  the 
transaction  shows  that  it  was  not.  That  is  about  all  there  is 
of  this  case.  It  was  tried  by  a  jury,  and  the  defendant  moved 
that  a  verdict  be  directed  for  the  defendant.  The  motion  was 
overruled.  We  think  it  should  have  been  sustained,  on  the 
ground  that  the  conceded  facts  in  the  case  showed  that  the 
plaintiff  was  not  entitled  to  recover.     Reversed. 

Corporations — Ultka  Vibes — Acts  in  Excess  of  Power  Conferred 
BY  Charter. — Acts  done  in  excess  of  the  power  conferred  by  a  corporate 
chat  ter  are  void  in  the  sense  that  they  can  have  no  effect  to  divest  the  cor- 
poration of  any  right  in  or  to  any  property  belonging  to  it:  Franco-Texan 
Land  Co.  v.  McCurmick,  85  Tex.  416;  34  Am.  St.  Rep.  816,  and  note. 

Corporations — Ultra  Vires  Agreements — Partial  Execdtion — Ac- 
counting.— An  ultra  vires  contract  will  not  be  specifically  enforced  in 
equity,  nor  will  an  action  at  law  lie  thereon,  but  if  it  has  been  partially  or 
completely  executed  by  either  of  the  parties,  he  may,  by  proceeding  in  the 
proper  court,  recover  to  the  extent  of  the  benefit  received  by  the  other 
party:  Greenville  Compress  etc.  Co.  v.  Plantem' Compress  etc.  Co.,  70  Misa, 
6G9;  35  Am.  St.  Rep.  CSl,  and  note,  with  the  cases  collected. 
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Hitchcock   v.   Supreme    Tent   op    Knights    op 

Maccabees. 

[100  Michigan,  40.J 

Damages  Purslt  Sfeculatitb  in  character,  and  dependent  on  so  many 
contingencies  that  they  cannot  be  traced  with  reasonable  certainty  to 
the  breach  of  the  contract,  are  not  allowable. 

Damages — Meashre  of— Loss  of  Profits. — If  one  party  breaks  a  contract 
which  the  other  party  has  partly  performed,  and  the  violater  then  per- 
forms and  completes  the  work  himself  from  which  he  reaps  the  profits 
which  the  other  party  might  have  made,  he  cannot  escape  liability  for 
damages  if  the  other  party  can  show  the  profits  made  while  he  was 
executing  it,  and  the  benefits  received  from  its  subsequent  completion. 
The  measure  of  damages  is  the  profits  and  benefits  remaining  after  the 
cost  of  doing  the  work  has  been  deducted  from  the  amount  agreed  to 
be  paid  for  doing  it. 

Rowland  Connor,  for  the  appellant. 

McDonell  &  Hall,  for  the  respondent. 

**  Grant.  J.  Tlie  defendant  is  a  corporation  organized 
under  the  laws  of  this  state,  and  authorized  to  issue  endow- 
ment certificates,  payable  on  the  death  of  members  to  bene- 
ficiaries selected  by  them,  and  is  operated  under  the  lodge 
system,  the  lodges  being  known  as  "tents."  It  was  **  incor- 
porated in  1885  by  five  incorporators,  who  constituted  the 
board  of  trustees.  A  Mr.  Boynton  was  secretary  and  one  of 
the  trustees,  and  to  him  was  committed  the  chief  manage- 
ment of  the  association.  The  organization  appears  to  have 
met  witli  great  favor,  and  before  the  close  of  the  first  year 
was  in  active  operation  in  many  states  and  in  Canada.  It 
had  from  fifty  to  seventy-five  agents  engaged  in  organizing 
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tents.  These  agents  were  compensated  by  a  part  of  a  mem- 
bership fee,  a  certificate  fee,  and  a  quarterly  per  capita  tax. 
No  tents  could  be  instituted  with  less  than  fifteen  members  in 
places  of  five  thousand  population  or  under,  or  with  less  than 
:lwenty-five  members  in  places  of  over  five  thousand  popula- 
tion. Plaintiff  was  a  man  of  considerable  experience  in 
organizing  associations  of  this  character.  Negotiations  be- 
tween hira  **  and  Mr.  Boynton  resulted  in  the  execution  of 
a  contract  dated  October  5,  1885,  by  which  plaintiff  was 
given  the  sole  control  of  instituting  and  organizing  new  tents 
or  subordinate  bodies  in  the  state  of  Indiana.  The  contract 
fixed  the  following  compensation  for  his  services: 

"1.  Sixty  dollars  of  the  charter  fee  for  each  tent  he  or  his 
<lepnties  may  institute  in  said  state  of  Indiana. 

■"  2.  All  the  membership  fee  on  all  over  fifteen,  and  under 
twenty-five,  members  put  in  new  tents  on  organization. 

"  3.  One-half  of  the  membersliip  fee  on  all  members  put 
into  new  tents  on  organization,  over  twenty-five  members. 

"4.  All  the  per  capita  tax  collected  by  him  from  the  first 
'fifteen  members  in  each  new  tent. 

"5.  One-fourth  of  the  annual  per  capita  tax  on  the  entire 
membership  in  the  state  of  Indiana  shown  to  be  in  good 
etanding  on  the  books  of  the  supreme  tent  at  the  close  of 
each  quarterly  term,  the  said  money  to  be  paid  to  the  said 
Hitchcock  within  thirty  days  thereafter. 

**  "  6.  He  shall  also  receive  as  compensation  for  visiting 
organized  tents  within  the  state,  with  a  view  of  building  them 
wp  and  increasing  their  membership,  all  the  quarterly  per 
■€apita  tax  paid  in  by  new  members  secured  in  such  work, 
4ind  also  such  portion  of  the  membership  fee  as  may  be 
-agreed  upon  between  him  and  the  tents.  The  aforesaid  pro- 
portion of  charter  fee,  membership  fee,  per  capita  tax,  etc., 
€hall  be  full  and  complete  compensation  for  such  services." 

It  provided,  further,  that  plaintiff  should  give  his  full  time 
aind  services  to  the  work,  and  execute  a  good  and  **  suffi- 
cient bond,  in  the  sum  of  five  hundred  dollars  for  the  faith- 
iful  performance  of  his  duties,  and  the  turning  over  of  all 
■moneys  belonging  to  the  supreme  tent.  It  also  contained 
the  following  provisions: 

"  It  is  further  agreed  between  the  parties  hereto  that,  when- 
ever a  great  camp  is  organized  in  said  state,  then  this  agree- 
ment shall  be  null  and  void,  and  of  no  binding  force.  It  ia 
Jtlso  agreed  that,  whenever  either  party  to  this  agreement  de- 
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sires  to  cancel  the  same,  at  least  thirty  days'  notice  *•  must 
be  given  by  the  party  so  electing.  This  agreement  cannot 
be  canceled  without  the  consent  of  all  parties  to  the  con- 
tract." 

No  great  camp  could  be  organized  in  any  state  until  there 
were  at  least  fifty  tents  and  two  thousand  members. 

Plaintiff  furnished  his  bond,  received  his  commission,  and 
immediately  entered  upon  the  work.  In  thirteen  months  he 
had  organized  ten  tents,  with  a  total  membership  of  two  hun- 
dred and  sixty-eight.  The  defendant  then  broke  the  con- 
tract, early  in  1887,  and  demanded  a  surrender  of  plaintiflfs 
original  commission,  which  he  refused,  and  then  left  its  em- 
ploy. The  defendant  immediately  placed  other  agents  in 
the  state,  who  established  forty  more  tents,  and  brought  the 
membership  up  to  a  sufficient  number  to  establish  a  great 
camp. 

Upon  the  trial  the  learned  circuit  judge  directed  a  verdict 
for  the  plaintiff,  under  clause  5,  for  one-fourth  of  the  annual 
per  capita  tax  paid  in  by  the  members  of  the  ten  tents  which 
he  organized,  and  who  continued  as  members,  which,  with 
interest,  amounted  to  four  hundred  and  fifty-four  dollars  and 
twenty-five  cents.  As  to  the  other  damages  claimed,  the 
judge  held  that  they  were  speculative,  that  there  were  no 
certain  data  from  wliich  they  could  be  computed,  tliat  they 
were  uncertain  of  ascertainment,  and  directed  a  verdict  for 
the  defendant. 

All  questions  arising  under  this  contract,  except  that  of 
damages,  have  been  determined  in  favor  of  plaintiff  by  the 
verdict  and  judgment.  From  this  determination  defendant 
lias  not  appealed.  The  only  question,  therefore,  before  this 
court  is  the  ruling  of  the  court  below  as  to  the  measure  of 
the  damages.  Plaintiff  insists  that  he  introduced  and  offered 
evidence  from  which  the  jury  might,  with  reasonable  cer- 
tainty, determine  the  profits  which  he  might  have  made,  but 
which  were  lost  to  him  by  the  violation  of  the  contract.  He 
gave  evidence  tending  to  show  the  profits  made  on  the  con- 
tract while  he  was  engaged  in  the  work.  He  offered  to  show 
that  the  first  labor  of  *'  starting  the  enterprise  is  more  expen- 
sive than  that  which  follows,  and  that  after  the  work  is  fairly 
started  it  is  easier  to  organize  tents  than  at  first.  He  also 
offered  a  statement  taken  from  the  books  of  the  defendant, 
showing  the  organization  of  forty  tents  after  the  breach  of 
the  contract;  one  hundred  and  twenty-five  members  in  new 
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tents,  over  fifteen  and  under  twenty-five;  sixty-six  members 
in  new  tents,  over  twenty-five;  and  the  total  nuu)ber  of  new 
members.  From  this  tstatement  he  made  up  his  total  claim, 
as  follows:  Charter  fees,  forty  tents,  two  thousand  four  hun- 
dred dollars;  membership  fees  under  clause  2  of  the  con- 
tract, six  hundred  and  twenty-five  dollars;  membership 
fees  under  clause  3,  one  hundred  and  sixty-five  dollars; 
•per  capita  tax  under  clause  4,  three  hundred  dollars;  per 
capita  tax  under  clause  5,  two  thousand  nine  hundred  and 
fifty-six  dollars  and  eighty-three  cents. 

The  rule  governing  these  cases  is  established  by  an  un- 
broken line  of  authorities — that  damages  which  are  purely 
speculative  in  character,  and  dependent  on  so  many  contin- 
gences  that  they  cannot  be  traced  with  reasonable  certainty 
to  the  breach  of  the  contract,  are  not  allowable.  The  diffi- 
culty lies  in  determining  whether  the  facts  of  a  particular 
case  bring  it  within  or  without  this  rule.  There  is  no  sounder 
basis  for  damages  for  breach  of  contracts  of  this  character 
than  the  profits,  when  they  can  be  determined  with  proximate 
and  reasonable  certainty.  In  fact,  there  is  no  other  basis. 
Their  loss  is  the  natural  and  proximate  result  of  a  breach, 
which  the  law  presumes  tliat  each  party  foresees.  The  rule 
does  not  require  that  such  data  be  furnished  that  they  can 
be  computed  with  mathematical  exactness.  When  one  breaks 
a  contract  which  the  other  party  has  partly  performed,  and 
the  violator  then  performs  the  work  himself,  from  which  he 
reaps  the  profits  which  the  other  party  might  have  made,  he 
cannot  escape  liability  for  damages  if  such  other  party  can 
show  the  profits  made  while  he  was  executing  it,  and  the 
benefits  received  from  its  subsequent  completion.  The  con- 
tract in  this  case  was  specific  and  definite  in  all  respects, 
fixing  *®  the  amount  of  work  and  the  price.  It  was  con- 
templated that  the  plaintiff  should  make  profits,  and  the 
defendant  was  to  be  benefited  by  his  work.  These  results 
were  being  successfully  accomplished  when  the  contract  was 
broken.  In  case  of  a  breach  by  plaintiff,  defendant  could 
perform  the  work,  and  recover  as  damages  the  difference  be- 
tween the  price  agreed  upon  and  the  cost  of  completion.  In 
case  of  a  breach  by  defendant  the  profits  lost  constitute  the 
legitimate  measure  of  damages.  The  law  is  not  so  blind  to 
justice  as  not  to  require  the  defendant  to  respond  in  damages, 
if  there  is  any  reasonable  basis  for  their  ascertainment. 
There  is  no  presumption,  legal  or  otherwise,  that  the  plaintiflf 
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could  not  have  completed  the  work.  The  defendant  was  sat- 
isfied with  the  success  of  the  plaintiflf.  It  is  a  fair  presump- 
tion that  he  would  have  succeeded.  It  is  a  fair  inference 
from  the  evidence  that  the  defendant's  officers  broke  the  con- 
tract because  of  this  success,  and  the  belief  that  they  could 
secure  the  accomplishment  of  the  work  cheaper,  which  they 
in  fact  did.  The  defendant  took  advantage  of  the  work 
which  the  plaintiff  had  done,  and  completed  it.  The  defend- 
ant may  not  now  say,  "  It  is  true  I  completed  the  work,  but 
there  is  no  certainty  you  could." 

This  is  not  a  case  where  one  party  agrees  to  sell  goods  for 
another  for  a  year,  to  receive  as  compensation  his  share  of 
the  profits  made;  but  it  is  a  case  where  one  agrees  to  sell  a 
certain  amount  of  goods,  with  no  limit  as  to  time,  at  a  given 
price,  and  for  a  given  compensation,  and  also  where  the  goods 
have  been  sold  at  the  same  price  within  the  agreed  territory, 
and  within  the  time  contemplated.  It  has  been  demonstrated, 
not  only  that  the  work  could  be,  but  that  it  has  been,  done. 
It  is  a  fair  inference  that  it  could  have  been  done  as  well  by 
the  plaintiS"  as  by  the  defendant.  One  element  of  damage  is 
established  by  the  contract,  and  the  evidence  from  the  *• 
defendant's  own  books,  viz.,  the  amount  agreed  to  be  paid, 
and  the  benefits  reaped  by  it.  Tliconly  other  element  is  the 
cost  of  doing  the  work,  which,  deducted  from  the  amount  to 
be  paid,  would  establish  the  profits.  The  expense  of  what 
plaintiff"  did  is  some  evidence  upon  which  to  base  a  judgment 
of  the  expense  of  doing  the  rest  of  the  work.  If  that  be  the 
only  evidence  as  to  the  cost,  and  plaintiff"  can  establish  by 
experience  that  it  is  more  difficult  and  expensive  to  accom- 
plish the  first  part  of  the  work  than  the  last  part,  defendant 
cannot  complain  if  the  jury  take  that  as  a  basis  to  determine 
the  cost.  On  the  contrary,  such  basis  would  be  favorable  to 
the  defendant;  and,  if  this  was  the  only  basis,  we  think,  un- 
der the  circumstances  of  this  case,  it  was  sufficient  to  justify 
a  submission  of  the  case  to  the  jury.  He  who  breaks  his 
contract  may  not  deny  to  the  injured  party  the  fair  inferences 
to  be  drawn  from  the  part  performed. 

In  Bagley  v.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756,  one 
partner  sued  another  for  breach  of  the  partnership  articles, 
and  recovered  profits  lost  by  the  unauthorized  dissolution. 
The  court  say:  "The  loss  of  profits  is  one  of  the  common 
grounds,  and  the  amount  of  profits  lost  one  of  the  common 
measures,  of  the  dai/viges  to  be  given  upon  a  breach  of  con- 
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tract It  is  very  true  that  there  is  great  diflficulty  in 

making  an  accurate  estimate  of  future  profits,  even  with  the 
aid  of  knowing  the  amount  of  the  past  profits.  This  diffi- 
culty is  inherent  in  the  nature  of  the  inquiry.  We  shall  not 
lessen  it  by  shutting  our  eyes  to  the  light  which  the  previous 
transactions  of  the  partnership  throw  upon  it.  Nor  are  we 
the  more  inclined  to  refuse  to  make  the  inquiry  by  reason  of 
its  difficulty,  when  we  remember  that  it  is  the  misconduct  of 
the  defendant  which  has  rendered  it  necessary." 

A  review  of  the  vast  number  of  authorities  upon  this  sub- 
ject would  involve  a  critical  statement  of  the  facts  of  *®  each 
case,  and  the  writing  of  an  opinion  of  unnecessary  length. 
It  is  sufficient  to  say  that  we  think  this  case  comes  within 
and  is  ruled  by  the  following  authorities:  Wakeman  v. 
Wheeler  etc.  Mfg.  Co.,  101  N.  Y.  205;  54  Am.  Rep.  676; 
Treat  v.  JJiles,  81  Wis.  280;  Mueller  v.  Bethesda  Mineral 
Spring  Co.,  88  Mich.  890;  Oliver  v.  Perkins,  92  Mich.  304. 
The  case  of  Wakeman  v.  Wheeler  etc.  Mfg.  Co.,  101  N.  Y.  205, 
54  Am.  Rep.  676,  is  similar  in  its  facts  to  the  present  case, 
and  many  of  the  authorities  are  there  collated  and  dis- 
cussed. 

Judgment  reversed,  and  new  trial  ordered. 

The  other  justices  concurred. 

Damaqbs — Speculativk — Rbcovkry  or. — Damages  for  a  remote  and 
flpeculative  loss  of  profits  cauuot  be  allowed,  and  an  award  rendered  on 
such  a  basis  will  bo  set  aside:  Muldrow  v.  Norris,  2  Cal.  74;  56  Am.  Dec. 
313,  and  note;  Coweta  Falls  Mfg.  Co.  v.  Rogers,  19  Ga.  416;  65  Am.  Dec. 
€02,  and  note;  Abbott  v.  Oatch,  13  Md.  314;  71  Am,  Dec.  635.  Speculative 
or  prospective  profits  are  not  proper  elements  to  be  computed  in  assessing 
damages  for  a  breach  of  contract;  but  profits  which  are  the  direct  result 
and  fruits  of  the  contract  may  be  assessed  for  a  breach  thereof:  Cates  v. 
Sparkman,  73  Tex.  619;  15  Am.  St.  Rep.  806,  and  note.  See,  also,  the 
notes  to  Barker  v.  Mann,  96  Am.  Dec.  378,  and  Adams  Expi-eas  Co.  v.  Eg- 
bert. 78  Am.  Dec.  387. 

Damaqes. —  Loss  OF  Profits:  See  the  extended  note  to  Sitton  ▼.  Mae- 
donald,  60  Am.  Hep.  488,  and  the  note  to  Martin  v.  Deetx,  41  Am.  St.  Rep. 
163.  where  the  cases  are  collected. 
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MoBTOAQKs — ^Timber  as  Part  o»  Mortoaok  SEcnRirr— Ltabilitt  of 
Purchaser. — A  purchaser  from  a  mortgagor  of  timber  standing  on  the 
mortgaged  premises  and  forming  a  valuable  part  of  the  mortgaged  se* 
curity,  with  constructive  notice  of  the  mortgage  at  the  time  of  his  par- 
ehase,  and  with  actual  notice  of  its  existence  and  of  the  insolvency 
of  the  mortgagor  at  the  time  he  commences  to  cut  such  timber,  is 
liable  to  the  mortgagee  for  the  value  of  the  timber  taken,  in  the  event 
that  upon  foreclosure  and  sale  of  the  mortgaged  premises  the  pro> 
ceeds  are  not  sufficient  to  satisfy  the  mortgage  debt. 

Mortgages— Record  o»  a3  Notick  of  Likv  on  Timber. — A  record  of  a 
mortgage  of  land  on  which  is  growing  timber  is  constructive  notice  to 
the  purchaser  of  the  timber  from  the  mortgagor  of  the  lien  of  the  mort> 
gagee  thereon. 

Mortgages— Impairing  Security. — A  mortgagee  has  a  right  to  the  whole 
security  to  meet  the  amount  of  his  mortgage  encumbrance,  and  cannot 
be  compelled  to  take  a  part. 

0.  E.  Nichols  and  F,  D.  M.  Davis,  for  the  appellant 

W,  0.  Webster,  for  the  respondent. 

••  Long,  J.  September  16,  1885,  Levi  Shotwell  and  wife 
executed  a  mortgage  to  the  plaintiff  for  seven  thousand 
dollars,  with  interest  at  seven  per  cent,  payable  annually. 
The  mortgage  covered  two  hundred  and  fifty-four  acres  of 
land,  and  was  recorded  in  the  office  **  of  the  register  of  deeds 
on  the  day  of  its  execution.  The  mortgage  contained  an  in- 
terest clause  providing  that,  should  any  default  be  made  in 
the  payment  of  the  interest,  or  any  part  thereof,  on  any  day 
when  payable,  and  the  same  should  remain  unpaid  for  twenty 
days,  the  principal,  with  all  arrearages  of  interest  tliereon, 
Bhould,  at  the  option  of  the  holder  of  said  mortgage,  become 
due  and  payable.  September  16,  1889,  Shotwell  made  de- 
fault in  the  payment  of  the  annual  installment  of  interest. 
October  21,  18S9,  defendant  in  this  suit  purchased  from 
Shotwell  the  timber  on  twelve  acres  of  the  mortgaged  land, 
paying  two  hundred  and  twenty-five  dollars  therefor,  and 
taking  a  bill  of  sale  of  said  timber  from  Shotwell.  At  the 
time  of  this  purchase  the  defendant  had  no  actual  knowledge 
of  the  p]aintifi"'s  mortgage,  though  it  was  of  record,  but  he 
was  informed  of  it  before  he  entered  upon  the  land,  and  cut 
and  removed  tiie  timber.  October  24th  of  that  year  Shot- 
well  made  a  common-law  assignment  of  all  his  property  to 
Laban  A.  Smith,  and  on  the  final  settlement  of  that  estate  it 
paid  only  one  cent  and  forty-eight  one  hundredths  on  a  dollar 
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of  his  unsecured  indebtedness.  October  26th  defendant  saw 
Shotwell,  and  ascertained  that  he  had  made  such  an  assign- 
ment. He  then  called  upon  the  assigneie  to  get  his  permis- 
sion to  cut  the  timber,  and  was  advised  by  him  that  the 
plaintiff  would  be  injured  by  the  cutting  of  the  timber.  On 
Sunday,  October  27th,  defendant  entered  upon  this  twelve 
acres  with  a  force  of  men,  and  commenced  to  cut  the  timber. 
While  proceeding  with  this  work,  and  on  November  1st,  the 
plaintiff  exercised  his  option  under  the  interest  clause  in  his 
mortgage,  and  commenced  a  suit  in  the  circuit  court  for  the 
county  of  Ionia,  in  chancer}',  to  foreclose  the  mortgage,  and 
made  Shotwell  and  his  wife,  the  assignee,  and  the  defendant 
herein  defendants  in  that  suit.  An  injunction  was  allowed 
by  the  court,  restraining  the  defendant  from  cutting  or  re- 
moving the  timber  in  question,  but  it  was  afterward  modi- 
fied, and  the  defendant  ®*  allowed  to  remove  the  timber 
already  cut,  but  restraining  him  from  any  further  cutting. 
Subsequently,  the  complainant,  in  the  foreclosure  suit,  by  a 
stipulation  between  the  solicitors  and  the  order  of  the  court 
thereon,  dismissed  his  bill  of  complaint  as  to  defendent  Ram- 
sey without  prejudice,  and  thereupon  the  suit  proceeded 
to  a  decree  against  the  other  defendants.  The  decree  of  fore- 
closure was  for  eight  thousand  one  hundred  and  sixty-three 
dollars,  and  was  dated  December  22,  1890.  On  February 
2-1  st  following,  the  premises  were  sold  under  said  decree,  and 
etruck  off  to  the  plaintiff  here  for  six  thousand  five  hun- 
dred dollars,  he  being  the  highest  bidder,  and  that  being 
the  highest  sum  offered  for  them.  The  circuit  court -com- 
jnissioner  who  made  the  sale  reported  a  deficiency  of  one 
thousand  eight  hundred  and  thirty-seven  dollars  and  eighty- 
four  cents,  and  the  sale  was  duly  confirmed.  No  execution 
■was  ever  issued  for  the  collection  of  this  deficiency. 

This  action  was  brought  by  the  plaintiff  to  recover  from 
-defendant  Ramsey  the  value  of  the  timber  taken  from  the 
land.  The  cause  was  heard  before  the  court  without  a  jury, 
and  the  court  made  findings  of  fact  and  law,  and  entered 
judgment  for  plaintiff  for  three  hundred  dollars,  finding 
that  sum  to  be  the  value  of  the  timber  taken.  The  court 
found  as  a  fact  that  the  trees  and  timber  standing  and  grow- 
ing upon  the  mortgaged  premises  constituted  a  valuable  part 
of  the  security  for  said  mortgage  indebtedness,  and  that  the 
cutting  of  the  same  injured  and  deprived  the  plaintiff  of  his 
^aid  security  to  the  extent  of  the  value  of  said  trees  and  tim- 
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ber  cut  down  and  removed.  Exceptions  were  taken  to  the 
conclusions  of  law,  and  the  points  raised  for  consideration 
here,  as  claimed  by  defendant's  counsel,  are:  1.  That,  as 
matter  of  law,  the  defendant  is  entitled  to  the  judgment; 
2.  That,  by  reason  of  there  never  having  been  issued  any 
execution  for  the  deficiency  on  the  sale  on  said  foreclosure, 
tlie  plaintiff  Js  not  entitled  to  recover;  3.  That,  defendant 
having  purcliased  the  timber  of  Shotwell  in  good  faith,  and 
paid  for  the  same  before  notice  of  *'  the  mortgage,  he  was  en- 
titled to  remove  such  timber  from  the  land;  4.  That  plain- 
tiff had  no  interest  in  tlie  land  that  would  enable  him  to 
recover  from  the  defendant  for  the  alleged  trespass  by  way  of 
til  king  the  timber  that  defendant  had  purchased,  and  that 
the  plaintiff  had  no  possessory  rights  before  foreclosure. 

The  main  contention  upon  the  part  of  defendant  is  that 
the  facts  found  by  the  court  below  do  not  warrant  a  recovery; 
that  in  order  to  enable  the  plaintiff  to  recover  it  must  appear 
that  the  defendant,  at  the  time  of  his  purchase  of  the  timber, 
knew  that  the  mortgagor  was  insolvent,  and  that  the  taking 
of  the  timber  would  impair  tlie  plaintiff's  security;  and  that, 
inasmuch  as  the  court  found  the  mortgaged  premises  to  be 
worth  about  eight  thousand  dollars  at  the  time  the  timber  was 
cut,and  there  was  no  finding  thatdefendant  knewof  Shotwell's 
insolvency,  judgment  should  have  been  given  for  defendant. 
It  is  conceded  that  circumstances  may  exist  under  which  a 
mortgagee  might  recover  for  the  removal  of  timber  or  other 
things  from  mortgaged  premises  by  another;  but  it  is  claimed 
that  such  facts  are  not  shown  here;  that,  in  order  to  recover, 
it  must  be  shown  that  the  purchasing  and  cutting  of  the 
timber  was  done  by  the  defendant,  knowing  that  the  mort- 
gngor  was  insolvent,  and  that  the  mortgagee's  security  would 
be  impaired. 

The  findings  of  fact  made  by  the  court  an)ply  support  the 
judgment.  The  mortgage  was  duly  recorded  before  the  sale 
of  the  timber  was  made  to  the  defendant.  He  had  construct- 
ive notice  of  the  mortgage,  therefore,  before  the  purchase 
was  made  by  him.  Before  any  timber  was  cut  he  had  actual 
notice  of  the  mortgage  and  of  the  insolvency  of  the  mort- 
gagor. Notwithstanding  such  notice  he  went  upon  the 
premises  on  Sunday  with  a  force  of  men  and  did  the  cut- 
ting. He  knew  at  tliis  time  that  the  removal  of  the  timber 
would  impair  the  security  of  the  **  mortgagee.  The  mort- 
gage was  a   valid  encumbrance   upon   the  land,  and   tlie 
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mortgagee  had  the  right  to  the  whole  security  to  meet  the 
amount  of  his  mortgage  encumbrance,  and  could  not  be 
compelled  to  take  a  part.  Tlie  facts  found  by  the  court 
below  show  conclusively  that  the  defendant  was  not  acting 
in  good  faith  in  cutting  the  timber,  and  in  attempting  to 
remove  it.  Upon  the  sale  of  the  premises  it  was  demon- 
strated tha't  the  mortgage  security  was  lessened  by  the  act  of 
the  defendant.  It  is  not  like  some  of  the  cases  cited  by 
defendant's  counsel,  where  the  property  removed  had  gone 
into  the  hands  of  an  innocent  purchaser  after  its  removal, 
and  the  action  was  commenced  to  recover  against  such  third 
party.  Here  the  party  committing  the  act  by  which  the 
mortgage  security  was  lessened  in  value  is  made  the  party 
defendant,  and  the  action  is  to  recover  from  him  the  value  of 
what  he  has  taken  away.  The  case  falls  within  the  princi- 
ples laid  down  in  Van  Pelt  v.  McGraw,  4  N.  Y.  110,  in  which 
the  action  was  permitted  to  be  maintained.  Any  other  rule 
than  this  would  permit  the  lands  to  be  stripped  of  valuable 
timber,  and  even  of  the  buildings,  to  the  damage  of  the  mort- 
gagee. The  buildings  or  timber  frequently  are  the  main 
part  of  the  mortgage  security;  and,  if  twelve  acres  of  timber 
could  be  cut  and  removed  under  the  circumstances  here 
stated,  then  the  whole  might  be  removed,  or  all  the  buildings 
removed,  and  the  mortgagee  would  be  without  remedy.  The 
bill  upon  which  the  injunction  was  allowed  was  dismissed 
as  to  defendant  here  without  prejudice,  and  the  defendant 
thereupon  removed  the  timber  cut.  He  must  answer  for  its 
value. 

Judgment  affirmed. 

The  other  justices  concurred. 


MORTaAGEE's    RiGHTS   AND    REMEDIES   AOAINST   IMPAIRMENT   OF   VaLUK 

OF  Hi3  SEcnKiTY. — InjuTi'tion. — If  a  mortgagor  in  possession  is  about  to 
remove  buildiugs  or  fixtures  from  the  mortgaged  premises,  or  is  about  to  cut, 
or  threatens  to  cut,  timber  therefrom,  or  to  commit  other  waste  thereon, 
involving  serious  or  irreparable  injury  to  the  land,  and  thus  to  render  the 
security  inadequate  to  pay  the  mortgage  debt,  the  mortgagee  is  entitled  to 
an  injunction  against  such  removal  or  waste  without  averring  or  proving 
the  insolvency  of  the  mortgagor:  Fairhank  v.  Cudworth,  33  Wis.  358; 
Bunker  v.  Locke,  15  Wis.  635;  Scott  v.  Webder,  50  Wis.  53;  Dorr  v.  Dud- 
derar,  88  111.  107;  NtUon  v.  Pinegar,  30  111.  473;  Adums  v.  Cm-riston,  7 
Minn.  456-464;  Emmons  v.  Hinderer,  24  N.  J.  Eq.  39;  Brady  v.  Waldron. 
2  Johns.  Ch.  148;  Verner  v.  Betz,  46  N.  J,  Eq.  256;  19  Am.  St.  Rep.  387; 
Cooper  v.  Davis,  15  Conn.  556;  Coleman  v.  Smith,  55  Ala.  369;  Knarr  v. 
Conaway,  42  Ind.  260.  The  rule  as  maintained  in  these  cases  is  well  stated 
in  Salmon  v.  Clagett,  3  BUud,  125-180:  *'  It  is  also  well  established  that  if 
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the  mortgagor,  who  holds  the  possession,  commits  waste,  or  in  any  man* 
net  attempts  to  diminish  the  value  of  the  property,  or  where  it  consists  of 
personalty,  is  about  to  remove  it  beyond  the  reach  of  his  creditor,  so  as  to 
render  it  uneqaal  to  the  discharge  of  the  debt,  or  to  place  it  so  as  not  to  be 
forthcoming  for  the  satisfaction  of  the  debt,  he  may  be  restrained  by  iujunc- 
tion,  and  an  injunction  for  sach  a  purpose  may  be  obtained  at  any  time 
before  the  debt  becomes  due,  for  otherwise  a  fraudulent  mortgagor  might 
at  his  pleasure  deprive  the  creditor  of  all  benefit  from  his  mortgage."  To 
the  same  effect  is  Brady  v.  Waldion,  2  Johns.  Ch.  148.  Tiiis  doctrine  has 
been  invoked  to  prevent  tiie  mortgagor  from  removing  buildings  from  the 
mortgaged  premises,  and  thus  impairing  the  security  of  the  mortgagee: 
Dorr  V.  Dudderar,  88  111.  107;  also  to  prevent  him  from  removing  machin- 
ery  and  other  fixtures:  Taylor  v.  Collins,  51  Wis.  123.  And  quite  often  to 
prevent  him  from  cutting  and  removing  timber  from  the  mortgaged  prem- 
ises:  Bunker  v.  Locke,  15  Wis.  635;  Fairbank  v.  Cudtoorth,  33  Wis.  358; 
Emmons  v.  Hinderer,  24  N.  J.  Eq.  39.  In  State  Savings  Bank  v.  Kercheval, 
65  Mo.  682,  27  Am.  Rep.  310,  it  was  decided  that  as  between  the  mot  t. 
gagee  and  mortgagor  a  frame  building  erected  by  the  side  of  a  mill  for  use 
as  au  office  in  connection  with  the  mill  is  part  of  the  realty,  although 
erected  after  the  mortgage  was  given,  intended  to  be  temporary  only,  and 
to  be  ultimately  removed,  aad  not  attached  to  the  mill,  nor  fixed  to  the 
ground,  but  resting  upon  wooden  blocks  sitting  upon  the  surface  of  the 
earth;  and  its  removal  maybe  enjoined  without  allegation  and  proof  that 
such  removal  would  work  an  irreparable  injury  to  the  land,  and  although 
the  mortgagor  who  threatens  to  remove  it  is  a  person  of  undoubted 
solvency. 

It  is  sufficient  to  show  that  there  is  no  adequate  remedy  by  action  for 
damages.  "There  are  inconveniences  and  perplexities  to  which  one  may 
be  subjected  by  a  trespass  such  as  we  are  now  considering  for  which  a  jury 
could  not,  under  the  rules  of  law,  fully  compensate  him,  and  we  think  the 
provision  of  our  statute  broad  enough,  however  the  law  may  have  been 
before  its  enactment,  to  authorize  a  resort  to  injunction  in  such  ca8e8"L 
8taU  Savings  Bank  v.  Kercheval,  65  Mo.  682-689;  27  Am.  Rep.  Sia 

In  many  cases  it  is  held,  however,  that  a  mortgagor  io  possession  eannot 
be  enjoined  from  committing  waste  or  removing  buildings  or  fixtures  from 
the  mortgaged  premises  unless  the  acts  complained  of  are  shown  to  be  such 
u  to  render  the  security  insufficient  for  the  satisfaction  of  the  mortgage 
debt,  or  at  least  of  doubtful  sufficiency:  Moriarity  v.  Aahvoorth,  43  Minn.  Ij 
19  Am.  St.  Rep.  203;  Buckout  v.  Sioifi,  27  Cal.  434;  87  Am.  Dec.  90;  Laven- 
mm  V.  Standard  Soap  Co.,  80  Cal.  245;  13  Am.  St.  Rep.  147;  VaitdersUce  v. 
Knapp,  20  Kan.  647;  Coker  r.  WhUlock,  54  Ala.  180;  Harris  v.  Bannon,  78 
Ky.  568.  These  cases  all  admit  the  rule  that  the  mortgagor  may  be  enjoined 
from  committing  waste  or  removing  buildings  or  fixtures  from  the  mort- 
gaged premises  in  a  proper  case.  They  only  add  that  to  entitle  the  mort- 
gagee to  this  remedy  he  must  allege  and  prove  that  his  security  will  be 
rendered  insufficient  or  greatly  impaired  by  such  acts,  otherwisa  a  court  of 
equity  refuses  to  interfere. 

A  court  of  equity  does  not,  unless  under  very  special  circumstances, 
grant  an  injunction  when  waste  has  been  committed  by  the  mortgagor  in 
possession  to  prevent  timber  which  has  been  cut  from  being  removed.  la 
ordinary  cases  the  remedy  by  injunction  applies  only  to  stay  or  prevent 
future  waste:  Watson  v.  Hunter,  5  Johns.  Ch.  169;  9  Am.  Dec  295.  In  an 
action  to  foreclose  a  mortgage,  after  judgment,  and  while  av.ut'ng  coniii.ii.. - 
AM.  ST.  Kbf..  Vou  XLIII.  -28 
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tion  of  the  sale  made  in  pursuance  thereof,  the  court  has  authority  on  the 
petition  of  the  purchaser  to  restrain  tlie  mortgagor  from  committing  waste: 
Mutual  Life  Inn.  Co.  v.  BUjlei;  79  N.  Y.  568.  On  an  application  to  restrain 
a  mortgagor  from  cutting  timber  on  a  tract  of  mortgaged  land  whicli  has 
been  burnt  over,  if  it  is  shown  that  the  cutting  ot  the  burnt  timber  is  to 
prevent  it  from  rotting,  and  that  cutting  it  is  a  permanent  benefit  to  the 
land,  the  court  will  not  enjoin  the  cutting,  but  will  decree  thiit  tlie  proceeds 
of  the  cut  timber  be  applied  on  the  mortgage  debt:  Bwk  v.  Gctsini/pj;  5 
N.  J.  Eq.  31)1.  If  works  for  making  brick  liave  been  constructed,  and  clay- 
beds  opened  on  common  property  by  tenants  in  common,  then,  as  between 
a  mortgagee  of  an  undivided  share  or  interest  in  t!ie  Lmd  and  the  cotenants 
in  possession  it  is  not  waste  for  the  latter  to  continue  the  business  in  the 
customary  way,  so  as  to  entitle  such  mortgagee  to  an  injunction  restraining 
Buch  use  of  the  premises  and  the  removal  of  the  clay,  thus  suspending  the 
business:  RusneU  v.  Merchant's  Bank,  47  Minn.  28(5;  28  Am.  St.  Rep.  308. 

Ti-espass  for  Wtv^te  or  Brnioval  of  Fixtures. — In  several  of  tiie  states 
the  doctrine  prevails  that  after  condition  in  the  mortgage  broken,  the 
mortgagee  may  maintain  trespass  or  trover  to  recover  from  the  mort- 
gagor in  possession  for  the  value  of  timber  cut  and  removed,  or  for 
the  value  of  buildings  or  fixtures  removed  from  the  niorlgaged  premises: 
Page  v.  Robinson,  10  Cush.  9i);  Butler  v.  Paije,  7  Mut.  40;  3S)  Asn.  Dec.  757; 
Hapgood  v.  Blood,  11  Gray,  400;  Pettenjill  v.  Evans,  5  N.  H.  54;  Smith  v. 
Moore,  11  N.  H.  55;  Stowell  v.  Pike,  2  Me.  387;  LeaviU  v.  Ea<tman,  77 
Me.  117;  Langdon  v.  Paul,  22  Vt.  205;  Harris  v.  Haynes,  34  Vt.  220;  Hagar 
V.  Brainerd,  44  Vt.  294.  The  mortgagee  may  maintain  trespass  against  the 
mortgagor  or  a  stran,:;er,  who,  under  authority  from  the  mortgagor  in  posses- 
sion, removes  a  building  erected  on  the  land  by  the  mortgagor  after  the 
execution  of  the  mortgage:  Colev,  Stewart,  11  Cush.  181;  hagnrv.  Branierd, 
44  Vt.  291-.  If  there  are  two  mortgages  upon  the  land,  and  the  mortgagor 
in  possession,  without  the  consent  of  the  mortiragees,  cuts  timber  upon  the 
premises,  after  the  first  mortgage  is  discharged,  the  second  mortgagee  may 
maintain  trespass  for  the  cutting  of  the  timber:  Sanders  v.  lieed,  12  N.  H. 
558.  If  the  mortgagee  of  a  reversion  of  an  estate  in  dower  enters  after 
condition  broken  he  may  maintain  an  action  against  the  tenant  for  life  to 
recover  for  waste  committed  before  the  breach  of  the  condition  in  the  mort- 
gage: Fay  V.  Brewer,  3  Pick.  203.  This  right  to  maintain  trespass  against 
the  mortgagor  for  injury  to  the  mortgaged  premises  inures  to  the  assignee 
of  the  mortgagee:  Linscott  v.  Weeks,  12,  Me.  506;  and  if  the  assignee  of  the 
mortgagor  removes  fixtures  from  the  land,  though  erected  by  him  after  the 
execution  of  the  mortgage,  the  assignee  of  the  mortgagee  may  maintain  an 
action  of  trespass  against  him  for  their  value:  Smith  v.  Ooodwin,  2  Me.  173. 
A  mortgagee  of  land  may  maintain  an  action  of  tort  in  the  nature  of  tres- 
pass or  trover  against  a  third  person  who  buys  of  the  mortgagor  in  posses- 
sion wood  and  timber  wrongfully  cut  by  the  latter  from  the  mortgaged  laud: 
Searle  v.  Sawyer,  127  Mass.  491;  34  Am.  Rep.  425;  Atkinson  v.  Hewelt,  63 
Wis.  396;  Govt  v.  Jenness,  19  Me.  53;  Frot/angham  v.  McKusirk,  24  Me.  403. 
The  mortgagee  may  maintain  an  action  in  the  nature  of  trover  agaiust  a 
person  whose  servant  unlawfully  takes  turf  from  the  mortgaged  land,  and 
uses  it  in  his  master's  business:  Wilbur  v.  MouUon,  127  Mass.  509;  and  gen- 
erally a  mortgagee  out  of  possession  may  maintain  an  action  of  trespass 
against  a  stranger  for  an  injury  to  the  mortgaged  premises:  Leavilt  v.  East- 
man, 77  Me.  117;  James  v.  City  of  Worcester,  141  Mass.  361.  We  apprehend 
the  general  rule  to  be  that  until  condition  broken  in  the  mortgage,  and  a 
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forfeiture  thereof,  the  mortgagee  has  no  saoh  property  in  timber  eat,  or 
fixtures  removed  from  the  mortgaged  premises,  as  entitles  him  to  maintain 
trespa^  or  trover  agamst  the  mortgagor  or  other  person  who  removes  such 
property:  Ftlerson  v.  Clark,  15  Johua.  205;  Anyierv.  Agiteip,  98  Fa.  St.  587; 
42  Am.  Rep.  C24;  Pueblo  etc  R.  R.  Co.  v.  Bes/ioar,  8  Col.  32,  Trespass  by 
the  mortgagee  for  removing  a  building  from  the  mortgaged  premises  can- 
not be  maintained  unless  the  mortgagee  can  show  a  deficiency  upon  a 
regular  and  legal  foreclosure  and  sale:  Taylor  v.  McConiieU,  53  Mich.  587; 
To'iiUiixon  V.  Thoiiipaon,  27  Kan.  70.  Tiie  mortgagor  is  not  Imlde  ia  tres- 
pass or  trover  to  liic  mortgagee  for  the  value  of  timber,  cut  or  removed 
after  condition  in  the  mortgage  broken,  if  the  mortgagor  htm  a  license, 
express  or  implied,  to  remove  snch  timber:  Smith  v,  Moore,  11  N.  H.  55; 
Page  v.  Rohinaon,  10  Cush.  99;  Searle  v,  Satcyer,  127  Mass.  491;  34  Am. 
Rep.  425;  Imjell  v.  Fay,  112  Mass.  451.  A  mortgagor  ia  possession  may, 
either  before  or  after  condition  in  the  mortgage  broken,  cut  firewood  and 
timber  for  repairs,  for  use  on  the  premi.scs,  and  for  other  ordinary  uses 
according  to  well-known  and  existing  usages  of  good  husbandry,  without 
being  liable  therefor  in  trespass  to  the  mortgagee.  It  is  only  when  the  act 
of  the  mortgagor  in  cutting  the  timber  is  wrongful,  and  impairs  the  security 
of  the  mortgagee,  that  he  is  liable  to  him  in  trespass  or  trover:  Hojujood  v. 
Blootl,  11  Gray,  400;  Wriuhl  v.  Lake.  30  Vt.  20S;  Judkiiis  r.  IVoodman,  81 
Me.  351. 

Replevin. — In  some  jurisdictions  the  rule  is  maintained  that  the  mortgagee 
may  maintain  replevin  against  the  mortgagor  in  possession,  or  a  purchaser 
from  him  with  notice,  actual  or  constructive,  of  the  lien  of  the  mortgage, 
for  timber  cut  or  fixtures  or  buildings  removed  from  the  mortgaged  prem- 
ises, whereby  the  mortgage  security  is  impaired  and  its  value  diminished: 
Waterman  v.  Matteson,  4  R.  I.  539;  Hoskin  v.  Woodtoard,  45  Pa.  St.  42; 
Mosher  v.  VeJiue,  77  Me.  169;  In  re  Bruce,  9  Ben.  236.  If  a  house  has  been 
severed  from  the  mortgaged  premises  without  the  consent  of  the  mortgagee, 
he  may  maintain  replevin  against  a  stranger  at  any  time  before  it  becomea 
attached  to  and  forms  part  of  other  realty,  and  if  the  building  is  agaia 
severed  from  such  other  realty  to  which  it  has  attached  before  the  mort- 
gage is  satisfied  or  discharged,  the  mortgagee  may  regain  it  by  the  action 
of  replevin:  Dorr  v.  Dudderar,  88111.  107.  In  other  jurisdictions,  however, 
this  doctrine  is  explicitly  denied,  and  it  is  asserted  that  a  mortgagee  whase 
debt  is  dae,  bat  who  has  not  entered  into  possession,  cannot  maintain  re- 
plevin for  a  specific  ciiattel  or  building  which  the  mortgagor  or  his  assigns 
have  severed  and  removed  from  the  realty,  and  which  before  severance  was 
a  fixture  or  part  of  the  realty,  and  subject  to  the  mortgage:  KircJmer  v.  Miller, 
39  N.  J.  Eq.  355;  Adams  v.  Corriaton,  7  Minn.  456;  Clark  v.  Rey^mrn,  1 
Kan.  281.  These  cases  assume  that  the  removal  of  fixtures,  timber,  or 
buildings  from  the  mortgaged  premises,  while  in  the  possession  of  the  mort- 
gagor, is  one  of  the  risks  assumed  by  the  mortgagee,  and  that,  although 
his  security  is  thereby  impaired,  his  only  remedy  is  by  injunction  to  re- 
strain such  removal  before  the  act  is  accomplished:  Kirclter  v.  Sehalk,  39 
N.  J.  L.  335-339;  Wilson  ▼.  Mallby,  59  N.  Y.  126.  When  the  mortgagor 
is  entitled  to  possession  after  foreclosure,  and  nntil  the  expiration  of  the 
time  for  redemption,  the  purchaser  at  the  foreclosure  sale  is  not  entitled  to 
the  possession  of  logs  cut  on  the  land  after  the  sale,  and  cannot  bring  re* 
plevin  for  them:  Bertholdy.  Holman,  12  Minn.  3.15;  93  Am.  Dec.  2H3. 

Damages /or  Impairment  of  Security. — Thwt  the  mortgagee  may  maintain 
an  action  and  recover  damages  against  one,  whether  the  mortgagor  in  poa. 
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■ession  or  a  stranger  who  has  injured  the  mortgaged  properly  and  impnired 
the  security  by  a  removal  of  fixtures  or  things  of  value  tlierefrom,  is  decided 
in  Lavensonv.  Standard  Soap  Co.,  SO  Cal.  245;  13  Am.  St.  Rep.  147,  and 
the  subject  is  treated  at  considerable  length  in  a  note  appended  to  that 
case,  at  pages  153  to  156.  Most  of  the  cases  cited  in  that  note,  as  well  a.^ 
the  principal  case  to  which  it  is  appended,  mainta'n  that  befure  a  mortgagee 
is  entitled  to  bring  an  action  against  persons  removing  fixtures  or  things  of 
value  from  the  mortgaged  premises,  and  before  he  is  entitled  to  recover  the 
damages  occasioned  thereby,  he  must  first  foreclose  his  mortgage,  and 
ascertain  that  a  deficiency  remains  due  to  him.  Otherwise  he  cannot  main- 
tain the  action:  Berthohl  v.  Holman,  12  Minn.  335;  93  Am.  Dec.  231;  Ken- 
nei-y  v.  Burgess,  38  Mo.  440;  Corbin  v.  Reed,  43  Iowa,  459.  But  there  is 
another  liae  of  decisions  affirming  that  the  mortgagee  can  maintain  an 
action  and  recover  damages  against  the  mortgagor  or  a  third  person  for  sub- 
stantial and  permanent  damage  done  by  him  to  the  mortgaged  property,  even 
though  in  its  damaged  state  or  condition  it  is  of  sufficient  value  to  satisfy  the 
mortgage  debt:  Gooding  v.  Shea,  103  Mass.  360;  4  Am.  Rep.  563;  King  v. 
Bangs,  120  Mass.  514;  Tarhell  v.  Page,  155  Mass.  256;  Byrom  v.  Ghn-pin, 
113  Mass.  308;  Dorr  v.  Dudderar,  88  111.  107;  Morgan  v.  Gilbert,  2  Flip. 
646;  In  Byrom  v.  Chapin,  113  Mass.  308,  the  court  said:  "This  case  nnist 
be  governed  by  the  decision  in  Gooding  v.  S/iea,  103  Mass.  360;  4  Am,  Rep. 
563.  The  owner  of  th«  equity  has  no  more  right  than  a  stranger  to  impair 
the  security  of  the  mortgagee  by  tlie  removal  of  buildings  or  fixtures, 
thereby  causing  substantial  and  permanent  injury  and  depreciation  to  the 
mortgaged  estate.  The  riglit  of  action  in  such  case  is  based  upon  the  mort- 
gagee's interest  in  the  property,  and  tlie  damajes  are  measured  by  the  ex- 
tent of  injury  to  that  property:  Woodruff  v.  Halsey,  8  Pick.  333;  19  Am, 
Dec.  329;  Page  v.  Robinson,  10  Cush.  99.  It  does  not  depend  upon,  and 
the  damages  are  not  to  be  measured  by,  proof  of  insufficiency  of  the  remain- 
ing security.  The  mortgagee  is  not  obliged  to  accept  what  remains  as  sat- 
isfaction pro  tanto  of  his  debt  at  any  valuation  whatever.  He  is  entitled  to 
the  fall  benefit  of  the  entire  mortgaged  estate,  for  the  full  payment  of  bis 
•ntire  debt" 


Mullen  v.  City  op  Owosso. 

[100  Michigan,  103.] 
Nkgliobnce— When  Imputed. — The  negligence  of  the  driver  of  a  private 
conveyance  in  driviug  over  an  obstruction  in  the  street  is  imputable  to 
a  person  of  the  age  of  discretion  who  voluntarily  rides  with  him,  and 
prevents  his  recovery  for  the  injuries  received. 

0.  L.  Keeler  and  J.  T,  McOurdy,  for  the  appellant. 

0.  Chapman,  for  the  respondent. 

*•*  Long,  J.  The  plaintiff,  a  woman  about  thirty-four 
years  of  age,  was  riding  with  Mr,  Pond  in  a  private  carriage 
drawn  by  one  horse  along  a  public  street  in  the  city  of 
Owosso.  Overtaking  Mr.  Sanders,  who  was  driving  in  the 
•ame  direction,  Mr.  Pond  attempted  to  pass  him.     Sanders 
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was  driving  at  a  rapid  rate,  and  Mr.  Pond,  in  attempting  to 
pass,  started  his  horse  rapidly  forward.  Tlie  parties  raced 
for  a  distance,  when  Mr.  Pond  ran  over  a  pile  of  sand  rn  the 
highway.  His  carriage  was  overturned,  and  plaintiff  thrown 
out  and  injured. 

The  proofs  are  clear  that  Mr.  Pond  knew  that  a  huilding 
was  heing  erected  by  the  side  of  this  street,  and  that  a 
mortar-hox  and  other  materials  were  out  in  the  street,  in 
front  of  it.  He  stated  that  on  a  former  trial  he  testified  that 
he  knew  the  street  was  encumbered  by  sucli  materials,  and 
thought  that  somebody  was  liable  to  get  hurt  there.  Yet,  in 
view  of  this  knowledge,  he  carelessly  drove  liis  liorse  at  the 
rate  of  more  tlian  six  miles  an  hour  in  the  street,  contrary 
to  the  ordinances  of  the  city.  The  court  directed  the  jury: 
"If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  would  not  have  been  injured  but  for  the  neglect  of 
the  city  to  give  proper  warning,  then  the  plaintiff  would  be 
entitled  to  recover,  unless  you  find  that  Mr.  Pond  knew  of 
the  obstruction  to  a  portion  of  this  street,  *"*  and  heedlessly 
drove  over  the  obstruction,  then  he  would  be  guilty  of  gross 
negligence,  and  plaintiff  could  not  recover." 

Again  the  court  said:  "If  the  plaintiff  in  this  case  vol- 
untarily entered  the  private  conveyance  of  Mr.  Pond,  and 
voluntarily  trusted  her  person  and  safety  in  that  convey- 
ance to  him,  by  voluntarily  entering  into  the  private  con- 
veyance of  Mr.  Pond,  she  adopted  the  conveyance,  for  the 
time  being,  as  her  own,  and  assumed  the  risk  of  the  skill 
and  care  of  the  person  guiding  it.  So,  if  you  find  that  Mr. 
Pond  was  negligent  in  driving  fast, ,  ,  .  .  the  plaintiff  in 
this  case  could  not  recover." 

The  jury  returned  a  verdict  in  favor  of  the  defendant. 

The  only  question  presented  by  the  brief  of  plaintiff's 
counsel  is  whether  the  negligence  of  Mr.  Pond  is  imputable 
to  the  plaintiff.  This  question  was  settled  in  the  affirmative 
in  Lake  Shore  etc.  R.  R.  Co.  v.  Miller^  25  Mich.  274,  which  was 
decided  by  this  court  in  1872,  and  has  not  since  been  de- 
parted from.  Counsel  claim  that  some  doubt  has  been  cast 
upon  this  doctrine  by  some  of  the  later  decisions,  and  cite 
Battishill  v.  Humphreys,  64  Mich.  503.  In  that  case  a  child 
three  years  of  age  was  run  over  by  an  engine  upon  a  railroad 
operated  by  defendants  as  receivers.  The  question  was 
raised  whether  the  negligence  of  the  parents  in  permitting 
the  child  to  go  upon  the  track  was  imputable  to  the  child. 
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Mr.  Justice  Morse  held  that  such  negligence  was  not  imput- 
able to  the  child.  The  other  justices  expressed  no  opinioi> 
upon  that  point.  In  Shippy  v.  Village  of  Au  Sable,  85  Mich. 
280,  the  question  whether  the  negligence  of  the  parents  was 
imputable  to  a  child  three  years  of  age  was  again  presented; 
and,  upon  a  full  hearing,  it  was  the  unanimous  opinion  of 
the  court  that  such  negligence  was  not  imputable  to  the 
child.  Other  cases  of  like  character  have  been  presented  to 
this  court,  involving  that  question;  and  the  rule  **•*  is  now 
established  that,  when  the  child  brings  the  action  for  negli- 
gent injuries,  the  negligence  of  the  parents  cannot  be  imputed 
to  it. 

But  the  present  case  presents  quite  a  different  question. 
Here  a  person  of  the  age  of  discretion  voluntarily  enters  a 
private  conveyance  of  another  to  ride,  and  by  the  careless- 
ness of  that  person  is  injured.  The  rule  laid  down  in  the 
Miller  case,  cited  above,  precludes  u  recovery.  It  has  been 
too  long  settled  to  be  now  disturbed.  In  Schindler  v.  Mil- 
waukee etc.  Ry.  Co.,  87  Mich.  4 10,  the  rule  was  recognized. 
It  was  there  said  of  the  Miller  case:  "This  is  the  general 
rule,  and  has  been  since  f(  ".lowed  in  this  state."  The  rule 
was  also  recognized  by  this  court  in  Cowan  v.  Muskegon  Ry. 
Co.,  84  Mich.  583. 

Judgment  is  affirraed. 

Grant  and  Montgomeby,  JJ.,  concurred  with  Long,  J. 


Hooker,  J.,  dissented  on  the  ground  that,  before  the  negligence  of  the 
driver  of  a  vehicle  or  carriage  of  any  sort  can  be  imputed  to  a  passenger  or 
person  riding  in  such  vehicle,  it  must  be  shown  that  the  driver  is  the  agent 
of  the  passenger,  or  under  his  direction  and  control.  Judge  Hooker  ac- 
knowledged that  the  case  of  Thoroyood  v.  Bryan,  8  Com.  B.  115,  sustains 
the  position  taken  in  the  majority  opinion,  but  said  that  that  case  was  dis- 
regarded in  the  subsequent  case — Rigby  v.  Hewitt,  5  Ex.  240 — and  distinctly 
overruled  in  The  Bemina,  12  Pro.  Div.  58;  Hilla  v.  Armstrong,  13  App.  Cas. 
1-7;  and  Little  v.  Hackett,  116  U.  S.  366.  He  contended  that  the  great 
weight  of  authority  establishes  the  rule  that  "in  cases  like  the  present  the 
question  becomes  one  of  fact;  the  test  of  the  passenger's  responsibility  for 
the  negligence  of  the  driver  depending  upon  the  passenger's  control,  or 
right  of  control,  of  the  driver,  so  as  to  constitute  the  relation  of  master  and 
servant  between  them,"  and  cited  the  following  cases  iii  support  of  such 
rule:  Little  v.  Hackett,  116  U.  S.  3G6;  Missouri  etc.  By.  Co.  v.  Texas  Pac. 
By.  Co.,  41  Fed.  Rep.  316;  Larkin  v.  Burlington  etc.  Ry.  Co.,  85  Iowa,  492; 
New  Yo)k  etc.  R.  R.  Co.  v.  Ste.inhrenner,  47  N.  J.  L.  161;  54  Am.  Rep.  I'^i!; 
Randolph  v.  O^Riordon,  155  Mass.  331;  Oalve.ston  etc.  Ry.  Co.  v.  Kutac,  11 
Tex.  643;  CaJdll  v.  Cinciimali  Ry.  Co..  fl2  Ky.  345;  Ncshit  v.  Town  of  Gar- 
ner,  75  Iowa,  314;  9  Am.  St.  Rep.  486;  Dean  v.  Pennsylvania  R.  R.  Co.,  129 
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Pa.  St.  514;  15  Am.  St.  Rep.  733;  ifasierson  v.  New  Tori  CftU.  etc.  R.  R. 
Co.,  84  N.  Y.  247;  38  Am.  Rep.  510;  yoyeg  v.  Boscmcen,  64  N.  H.  361;  10 
Am.  St  Rep.  410;  Follnum  v.  City  of  Mankiilo,  35  Minn.  522:  59  Am.  Rep. 
340;  Philadelphia  etc  R.  R.  Co.  v.  Hogeland,  66  Md.  149;  59  Am.  Re[>.  159; 
State  V.  Boston  etc.  R.  R.  Co.,  80  Me.  430;  Town  of  KiwjhUitmcn  v.  Mux'jiove^ 
116  Ind.  121;  9  Am.  St.  Rep.  827;  Chioufo  etc.  R.  R.  Co.  v.  Spilher,  134  Ind. 
380.  He  denied  that  the  question  before  the  court  liad  been  settled  or  nec- 
essarily involved  in  the  case  of  Lake  Shore  etc.  R.  R.  Co.  v.  Miller,  25  Mich. 
274,  and  said:  "I  think  it  may  be  said  that  the  question  before  us  was  not 
necessarily  involved  in  the  Miller  case,  and  that  it  was  not  considered  the 
controlling  point.  If  it  is  to  be  treated  as  conclusive,  against  the  over- 
whelming weight  of  authority  in  the  United  States  and  England,  we  shall 
apparently  accept  an  incidental  remark  in  an  opinion  as  decisive  upon  an 
important  principle,  wb:ch  deserved  a  full  discussion  before  being  settled. 
An  examination  will  show  that  this  decision  has  never  since  been  applied 
beyond  a  recognition  of  the  doctrine  in  cases  where  it  was  not  involved  io 
the  decision.  It  was  mentioned  and  recognized  in  Cuddy  v.  Horn,  4(5  Mich. 
596;  41  Am.  Rep.  178;  but  the  court  disposed  of  the  case  upon  the  ground 
that  the  passenger  upon  a  yacht  had  no  control  of  the  management.  la 
Schindler  v.  Railway  Co.,  87  Mich.  411  the  court  again  recognized  the  rule, 
saying  that  it  was  settled  in  Luke  Shore  etc  R.  R.  Co.  v.  Jililler,  25  Mich. 
274,  but  that  it  did  not  apply,  because  the  defendant  was  guilty  of  wan- 
tonness. The  plaintiff  was  a  child  riding  with  a  neighbor.  Mr.  Justice 
Champlin,  in  a  concurring  opinion,  protested  against  the  doctrine:  87  Mich. 
416. 

"In  Batti$1ull  T.  Humphreys,  64  Mich.  508,  Mr.  Justice  Morse  nses  the 
following  language:  'I  am  not  content  to  let  the  question  pass  as  a  settled 
one  in  this  state.  At  least  I  am  not  willing  to  assent  to  the  proposition 
that  the  negligence  of  any  other  person  can  become  the  contributory  negli- 
gence of  a  plaintiff  without  his  fault.' 

"In  the  case  of  Shippy  v.  Village  of  Au  Sahle,  86  Mich.  292,  Mr.  Justice 
Morse  expressed  satisfaction  with  the  views  in  the  Battislidl  case,  and 
added:  '  I  am  aho  satisfied  that  the  greater  weight  of  authority  in  this 
country  is  now  opposed  to  the  contention  of  the  defenlant.' 

"  In  neither  of  these  cases  was  the  doctrine  of  Lake  Shore  etc  R.  R,  Co. 
T.  Miller,  25  Mich.  274,  applied. 

"  It  seems,  therefore,  that  the  authority  of  the  case  of  Lake  Sliore  etc 
R.  R.  Co.  V.  Miller,  25  Mich.  274,  has  been  repeatedly  questioned.  The 
time  has  arrived  when  the  question  must  be  settled.  I  tbiuk  it  should  be 
in  conformity  to  the  weight  of  authority  and  the  better  rule. 

"The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

"McGratu,  C.  J.,  concurred  with  Hooker,  J." 

Neoligencb  of  Driver  of  Vehicle,  Whether  Imputed  to  Passbn- 
OSR. — The  negligence  of  the  driver  of  a  wagon  and  team  which  collides 
with  a  railway  train  does  not  necessarily  preclude  a  recovery  by  a  per:ioa 
riding  in  the  wagon  with  such  negligent  driver;  but  such  person  cannot  re- 
cover in  such  a  case  unless  it  affirmatively  appears  that  his  own  negligence 
did  not  proximately  contribute  to  his  injury:  Miller  v.  Louinvilk  etc.  Ry.  Co., 
128  lud.  97;  25  Am.  bt.  Rep.  416,  and  note. 
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Smith  v.  Michigan  Central  Railroad  Company. 

[ICO  Michigan,  148.] 

Carriers  OF  Livestock  —  Liability  as  Bailee. — A  railroad  company 
accepting  livestock  for  transportation  under  a  contract  providing  that 
it  "is  to  be  loaded,  unloaded,  fed,  watered,  and  otherwise  cared  for, 
while  in  the  cars,  by  the  shipper  or  owner"  theieby  becomes  a  bailee 
for  hire,  and,  having  control  of  the  cars  in  wliich  the  stock  is  shipped, 
is  bound  to  furnish  the  shipper  an  opportunity  to  give  the  animals  the 
care  they  may  require  in  case  the  train  is  delayed. 

Carriers  of  Livestock  —  Negligence  —  Sufficiency  of  Pleading  and 
Proof. — In  an  action  by  a  shipper  of  livestock  against  a  railroad  com- 
pany to  recover  the  value  of  an  animal  lost  a  declaration  whicli  alleges 
both  delay  in  the  transportation  and  failure  to  furnish  an  opportunity 
for  feeding  and  watering  the  stock  justifies  a  recovery  upon  proof  of 
omission  on  the  part  of  the  company  to  furnish  an  opportunity  to  the 
shipper  to  feed  and  water  the  stock,  although  the  company  is  not  liable 
for  the  delay. 

Negligence  —  Sufficiency  of  Complaint. — If  any  negligent  act  of  one 
party  la  charged  which,  in  the  conditions  existing,  results  in  loss  to 
another,  the  latter  is  entitled  to  recover,  although  the  declaration  may 
charge  other  acts  as  negligent  which  are  either  not  proven  or  which 
may  not  in  law  be  negligent. 

Carriers  of  Livestock — Construction  or  Contract  of  Shipment. — A 
provision  in  a  contract  for  the  carriage  of  livestock  that  "  the  stock  ia 
to  be  loaded,  unloaded,  fed,  watered,  and  otherwise  cared  for,  while  in 
the  cars,  by  the  shipper  or  owner,  does  not  mean  that  the  duty  is  to  be 
performed  by  the  shipper  while  the  train  is  in  motion  and  without 
being  afiforded  an  opportunity  by  the  carrier  to  perforin  the  duty.  On 
the  contrary  the  carrier  must  afford  the  shipper  such  opportunity  if  th« 
train  is  delayed. 

Hanchettf  Stark  &  Hancheit,  for  the  appellant. 
F.  E.  Emerick,  for  the  respondents, 

160  Montgomery,  J.  This  is  an  action  on  the  case.  The 
declaration  alleges  that  the  defendant  accepted  from  plain- 
tiffs fifteen  horses  to  be  transported  for  hire  and  reward 
from  Gaylord  to  Saginaw;  that  it  became  the  duty  of  the 
defendant  to  take  due  and  proper  care  of  the  same,  and  carry 
and  convey  the  same  with  reasonable  safety  and  dispatcli, 
and  to  safely  and  securely,  and  without  unnecessary  delay, 
deliver  tlie  horses  at  the  city  of  Saginaw;  that  defendant 
neglected  its  duty;  that  it  left  the  car  conveying  the  horses 
on  the  sidetrack  of  defendant's  railway  at  West  Bay  City 
from  1  o'clock  in  the  morning  until  10  o'clock  in  the  fore- 
noon; that  the  said  plaintiffs,  on  discovering  that  the  defend- 
ant intended  leaving  the^car  standing  on  the  said  sidetrack 
for  said  length  of  time,  requested  the  defendant  to  move  the 
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car  to  a  place  in  defendant's  grounds,  wliere  the  liorses  could 
be  fed,  watered,  and  cared  for,  and,  if  necessary,  temporarily 
removed  from  said  car;  and  tliat  defendant  refused  and 
neglected  to  do  so,  or  to  permit  said  horses  to  be  fed,  watered, 
and  cared  for,  or  to  feed,  water,  and  care  for  said  horses,  or 
to  allow  said  horses  to  be  taken  ***  out  of  said  car,  and, 
without  cause  or  reason  therefor,  caused  said  car,  witli  said 
horses  tlierein,  exposed  and  uticared  for,  to  stand  and  remain 
said  unreasonable  period  at  said  West  Bay  City. 

The  evidence  adduced  on  the  trial  showed  that  the  horses 
were  shipped  from  Gaylord,  after  having  been  pioperly  fed 
and  cared  for,  on  the  2yth  of  April;  that  they  were  placed  in 
the  car  in  good  condition;  that  the  car  was  loaded  at  9  o'clock 
in  the  morning,  and,  if  the  trains  had  been  running  on  their 
regular  time,  would  have  reached  Saginaw  at  9  o'clock  in  the 
evening  of  the  29th.  But  the  train  to  which  the  car  was 
attached  missed  its  connection  at  Grayling,  so  that  it  did  not 
reach  West  Bay  City  until  1  o'clock  a.  m.  of  April  30th.  It 
was  there  sidetracked,  and  remained  at  West  Bay  City  until 
12:35  p.  M.  of  the  30th,  when  it  was  attached  to  a  freight 
train,  and  taken  to  its  destination,  arriving  at  Saginaw  at 
1:55  p.  M.  The  plaintiffs  offered  testimony  tending  to  show 
that,  upon  the  arrival  of  the  car  at  West  Bay  City,  John 
Welsh,  an  employee  of  the  plaintiffs,  in  charge  of  the  stock, 
went  to  the  ofiice  of  the  yard  master,  and  was  told  that  the 
horses  would  be  sent  forward  to  Saginaw  in  about  an  hour; 
that,  at  the  expiration  of  the  hour,  Mr.  Welsh  again  inquired 
of  the  yardmaster,  and  was  then  informed  that  the  car 
could  not  go  out  until  the  regular  train,  which  left  about  11 
o'clock  in  the  forenoon;  that  Welsh  then  told  him  that  tlie 
horses  had  been  in  the  car  about  twenty-four  hours  without 
food  or  water,  and  asked  the  yardmaster  if  there  was  any 
place  he  could  feed  and  water  them;  that  the  yardmaster 
replied,  "There  is  water  down  the  track  there,"  and  Welsh 
replied  that  he  could  not  carry  the  water  and  water  them  in 
the  car,  and  requested  the  yardmaster  to  move  tliem  down 
to  where  the  water  was.  The  plaintiffs  also  offered  testimony 
tending  to  show  that  there  would  not  be  room  in  the  car  for 
t})e  man  to  get  in  to  water  the  horses,  and  that  there  was  no 
way  of  ***  watering  and  feeding  them  without  taking  them 
from  the  car;  that  there  was  no  platform  or  chute  at  the 
place  where  the  car  was  left  upon  which  the  horses  could  be 
removed  from  the  car,  although  there  was  a  platform  with 
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inclined  plank  at  the  freiglit  depot  near  by  in  the  yard,  for 
the  purpose  of  unloading  and  loading  horses. 

The  evidence  showed  that,  at  the  time  the  cars  were 
shipped,  the  contract  was  i?igned  by  the  plaintiflfs'  agent, 
which  provided  that:  "The  said  Michigan  Central  Railroad 
Company  shall  not  be  liable  for  any  loss  or  damage  which 
the  shipper  or  owner  of  said  livestock  may  suffer  by  reason 
of  delay  of  trains,  or  b}'  escape  or  loss  of  any  stock  from  cars, 
or  by  reason  of  injuries  to  animals  arising  from  the  bruising 
or  wounding  themselves  or  each  other,  or  from  crowding  in 
the  cars,  or  from  improper  loading,  or  by  reason  of  any  loss 
or  damage  arising  in  the  loading  or  unloading  of  said  stock, 
or  by  reason  of  any  other  injuries  or  damage  happening  to 
said  stock  while  in  the  cars  of  said  company,  except  such  as 
may  arise  from  a  collision  of  the  train  or  the  throwing  of  the 
cars  from  the  track  during  transportation,  and  shall  in  no 
case  be  responsible  for  an  amount  exceeding  one  hundred 
dollars  for  each  or  any  animal  transported.  Said  stock  is  to 
be  loaded,  unloaded,  fed,  watered,  and  otherwise  cared  for, 
while  in  the  cars,  by  the  shipper  or  owner,  and  at  his  expense 
and  risk.  No  liability  of  said  company  shall  extend  beyond 
its  own  line  of  road," 

Plaintiffs  also  offered  testimony  tending  to  show  that, 
because  of  the  neglect  and  want  of  care,  one  of  the  horses 
died  shortly  after  being  received  at  Saginaw,  and  that  six- 
teen dollars  was  paid  to  a  physician  for  caring  for  the  horses 
because  of  their  condition,  induced  by  the  alleged  negligence 
of  the  defendant.  Under  the  instructions  hereinafter  referred 
to  the  plaintiffs  recovered  a  verdict  for  one  hundred  dollars, 
the  value  of  the  horse  that  died,  and  for  sixteen  dollars,  paid 
to  a  physician  in  caring  for  the  injured  animals. 

The  defendant  brings  error,  and  alleges:  1.  That  the  decla- 
ration is  defective,  in  that  it  does  not  correctly  state  ***  the 
relationship  of  the  parties  and  the  duties  devolving  upon  the 
defendant  from  such  relationship.  We  think  the  declaration 
BuflBcient.  Th.e  contract  relations  between  the  parties  were 
but  material  for  the  purpose  of  showing  that  the  defendant 
became  a  bailee  for  the  animals  for  hire.  This  is  shown 
Buliiciently  by  the  declaration.  The  duty  of  the  defendant 
resulting  from  the  relation  is  stated  somewhat  broadly,  but, 
in  alleging  negligence,  the  plaintiffs  have  proceeded  with 
great  particularity,  and  set  forth  the  precise  state  of  facts 
which  they  rely  upon,  and  which  are  that,  after  the  car  had 
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reached  West  Bay  City,  the  defendant  neglected  to  furnish 
an  opportunity  for  the  plaintiffs  to  water  and  care  for  the 
horses,  and  neglected  itself  to  provide  this  care.  If  the  plain- 
tiffs proved  these  facts,  and  proved  that  they  were  not  them- 
selves in  fault,  we  think  that,  in  any  view  of  the  relationship 
of  the  parties,  the  defendant  is  liable.  It  is  not  contended 
by  the  plaintiffs  that  thedefendant  is  a  common  carrier,  but 
it  is  insisted,  and  we  think  rightly,  that  the  defendant,  as  a 
bailee  for  hire,  having  control  of  the  car  in  whicli  the  horses 
were  placed,  was  bound  at  least  to  furnish  the  plaintiffs  an 
opportunity  to  give  the  animals  the  care  which  they  required: 
See  American  Merchants'  Union  Express  Co.  v.  Phillips,  29 
Mich.  515. 

It  is  also  suggested  that  as  the  declaration  charges  both 
delay  and  failure  to  furnish  opportunity  for  feeding  and  wa- 
tering the  horses,  and,  as  neither  alone  would  have  caused 
the  death  of  the  horse,  it  becomes  necessary  for  the  plaintiffs, 
not  only  to  prove  both  elements,  but  to  show  that  defendant 
omitted  to  perform  its  duty  to  the  plaintiffs  in  both  particu- 
lars, and  therefore,  if  there  is  no  liability  on  the  part  of  de- 
fendant for  delay  of  trains,  that  one  of  the  essentinl  elements 
of  the  proximate  cause  cannot  be  charged  against  thedefend- 
ant, and  the  case  must  fail.  We  cannot  accept  this  reason- 
ing. If  any  negligent  act  of  *'*  defendant  is  charged  which, 
in  the  conditions  existing,  was  likely  to  and  did  result  in 
loss  to  the  plaintiffs,  they  are  entitled  to  recover,  and  this 
though  the  declaration  may  have  charged  other  acts  as  neg- 
ligent which  are  either  not  proven  or  which  may  not  in  law 
be  negligent.  The  gravamen  of  the  charge  is  that,  with  the 
necessary  retention  of  the  horses  in  the  car  until  their  arrival 
at  Saginaw,  the  defendant  negligently  refused  to  furnish  any 
opportunity  for  the  horses  to  be  fed  and  watered,  and  this, 
under  the  charge  of  the  court,  the  jury  must  have  found  was 
established  by  the  testimony.  The  court  charged  the  jury 
as  follows: 

"Mr.  Welsh  told  us  that,  when  the  car  arrived  at  West 
Bay  City,  he  was  of  the  opinion  that  the  horses  needed  food 
and  water.  Tlie  plaintiffs  claim  that  he  made  a  request  of 
the  railroad  company  to  place  that  car  in  such  a  position 
thiit  he  could  water  the  horses.  In  view  of  the  condition  of 
affairs  at  West  Bay  City  it  must  be  deemed  to  be  a  request 
to  take  tliat  car  to  a  point  where  there  was  water,  and  where 
the  horses  could  be  unloaded  in  order  to  water  them.     If 
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that  request  was  refused,  or  if  the  railroad  company,  instead 
of  responding  to  the  request,  assured  him  that  the  cars  would 
start  out  in  a  short  period  of  time,  so  as  to  make  watering 
and  feeding  unnecessary,  and  led  liim  to  believe  by  what 
they  said  to  him  that  tlie  train  would  start  on,  that  he  would 
not  have  to  wait  there  any  great  length  of  time,  and  you  find 
as  a  matter  of  fact,  from  the  evidence  in  the  case,  that  he 
made  such  a  request  of  the  company,  and  that  they  either 
refused  or  neglected  or  paid  no  attention  to  the  request,  and, 
in  consequence  of  their  refusal  or  neglect  to  accede  to  this 
request  to  place  the  car  in  a  position  where  the  horses  might 
be  taken  out  and  cared  for,  fed,  watered,  and  looked  over  by 
the  agent  in  charge  of  them,  and  you  also  find  that,  in  con- 
sequence, this  particular  horse — the  gray  horse — died  in  con- 
sequence of  that  horse  not  having  food  and  water  while  the 
car  was  standing  upon  the  track  at  West  Bay  City,  and  also 
in  consequence  of  the  car  being  detained  or  remaining  on 
the  track  at  West  Bay  City  until  12:35  the  same  day,  that 
those  two  events  resulted  in  the  horse  becoming  diseased, 
and,  as  a  result  of  the  disease,  he  died,  the  railway  company 
*'*  would  be  responsible  for  the  damage  resulting  to  the 
plaintiflfs  in  consequence  of  the  horse's  death.  Therefore,  it 
is  a  question  of  fact  for  the  jury,  and  I  confine  it  entirely  to 

what  occurred  at  Bay  City If  you  find,  as  a  matter 

of  fact  in  this  case,  that  a  request  was  made  Uy  Mr.  Welsh 
of  the  yard  master,  the  proper  party  to  look  after  a  matter  of 
this  kind,  or  some  one  who  was  in  his  office,  placed  there  by 
him  to  attend  to  matters  during  his  absence,  and  that  this 
request  was  not  considered  or  acceded  to,  but  he  neglected  to 
put  that  car  in  a  position  where  the  horses  could  be  fed  and 
watered  that  night,  and  you  also  find  as  a  matter  of  fact  that 
failing  to  do  that,  and  also  failing  to  transport  the  horses 
immediately  or  soon  afterward  to  their  destination,  so  that 
they  might  be  fed  and  watered  at  their  destination,  but  leav- 
ing the  car  without  transporting  it  until  12:35  the  following 
day,  that  the  two,  combined  together,  standing  in  the  car 
upon  the  track,  and  the  horses  not  being  fed  and  watered, 
produced  the  disease  that  caused  his  death,  then  I  think  the 
railroad  company  would  be  liable,  unless  you  find  that  the 
plaintiffs,  by  their  own  negligence,  contributed  to  the  injury 
— the  disease  of  the  horses." 

Under  these  instructions  it  is  clear  that   the  jury    must 
have  found  that  the  failure  to  water  and  feed  the  horses  was 
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the  occasion  of  the  disease,  resulting  in  death,  in  the  sense 
that  but  for  the  failure  to  water  the  liorses  tiie  injury  would 
not  have  occurred.  The  fact  that  the  circuit  judge  associated 
with  this  the  attendant  circumstances,  and  treated  the  at- 
tendant circumstances  as  a  part  of  the  cause,  wrought  no 
injury  to  the  defendant,  and  was  not  only  not  error,  but,  we 
think,  proper.  It  is  clear  that  failure  to  water  the  horses  at 
starting  would  not  be  negligence  on  the  part  of  the  railroad 
company,  nor,  if  the  entire  time  consumed  in  their  transpor- 
tation were  only  two  hours,  would  any  one  contend  that  fail- 
ure to  furnish  an  opportunity  for  watering  would  constitute 
negligence  on  the  part  of  the  railroad  company.  But  tiie  neg- 
ligence in  failure  to  permit  an  opportunity  to  water  the  horses 
is  shown  in  view  of  the  fact  that  the  horses  had  been  severi- 
teen  *''*  hours  on  the  road  when  the  request  was  preferred, 
and  were  subsequently  detained  for  several  hours  thereafter. 

Tiie  defendant  requested  the  court  to  charge  the  jury  that 
the  defendant  was  not  legally  bound  in  any  way  to  care  for 
the  horses  while  in  transit,  and  the  request  for  assistance 
claimed  to  have  been  made  by  Mr.  Welsh  to  the  yardmaster 
at  West  Bay  City  could  not  shift  the  duty  to  care  for  the 
stock  on  the  defendant.  We  think  the  request  was  properly 
refused.  The  evidence  tended  to  show  tiiat,  without  having 
afforded  an  opportunity  for  unloading  the  horses,  they  could 
not  be  fed,  watered,  and  cared  for.  The  provision  in  the  con- 
tract that  "the  stock  is  to  be  loaded,  unloaded,  fed,  watered, 
and  otherwise  cared  for,  while  in  the  cars,  by  the  shipper  or 
owner,"  does  not  mean  that  tiie  duty  is  to  be  performed  by 
the  shipper  while  the  train  is  in  motion,  and  without  being 
afforded  an  opportunity  by  the  company  to  perform  the  duty. 
If  the  provision  should  be  given  any  force  it  creates  a  very 
fair  inference  that  the  company  will  afford  the  shipper  the 
opportunity  to  perform  the  duty  which  it  has  seen  fit  to  pro- 
vide shall  rest  upon  him. 

It  is  also  contended  that  the  plaintiffs'  testimony  failed  to 
show  due  care  on  the  part  of  Welsh  to  care  for  the  horses, 
and  that  the  horses  might  have  been  unloaded  without 
moving  the  car.  But  we  think  these  questions  were  fairly 
questions  for  the  jury,  and  properly  submitted. 

An  examination  of  the  record  convinces  us  that  there  was 
no  error  to  the  prejudice  of  the  defendant,  and  the  judgment 
will  be  affirmed,  with  costs. 

The  otiier  justices  concurred. 
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Carriers  of  Livestock — Duty  to  Fkkd  and  Water. — A  railway  'com- 
pany carrying  livestock  must  provide  suitable  places  where  they  can  b« 
fed  and  watered  in  every  kind  of  weatlier,  without  injury,  so  far  as  this  can 
be  done  by  the  use  of  proper  care,  and  for  a  failure  to  perforin  this  duty  it 
must  resi)ond  in  damages:  Interna/ionul  etc.  Ry.  Co.  v.  McRae,  82  Tex.  614; 
27  Am.  St.  Rep.  92i),  and  note.  Wliere  it  is  found  that  cattle,  being  trans- 
ported in  a  railroad  car  with  hogs,  are  suCTeiiiig  the  conductor  of  tlie  train 
is  not  justified  in  refusing,  upon  the  shipper's  request,  to  lay  out  the  car  at 
a  station  merely  because  the  stockpen  at  that  place  is  unsafe  for  hogs,  it  not 
appearing  that  the  cattle  could  not  be  separately  unloaded,  or  that  the  com- 
pany was  under  no  duty  of  having  a  pen  safe  for  hogs:  Johnson  v.  Alabama 
etc.  Ry.  Co.,  69  Miss.  191;  30  Am.  St.  Rep.  534,  and  note.  See,  also,  the 
extended  note  io  Clark  v.  Rochester  etc.  R.  R.  Co.,  67  Am.  Dec.  203-217. 

Negligence. — SupriciEscr  of  Complaint:  See  the  note  to  Madden  v. 
Port  Royal  etc.  Ry.  Co.,  28  Am.  St.  Rep.  858,  where  the  cases  are  collected. 


Cl¥ett  V.  Rosenthal. 

[100  Michigan,  193.] 

Fraudulent  Conveyances. — CiiArrEL  Mortgage,  autliorizing  the  mort> 
gagee  to  take  possession  forthwitli,  and,  in  addition  to  the  usual  power 
of  sale  upon  default,  autliorizing  the  mortgagee  to  sell  at  private 
sale  or  in  the  usual  course  of  trade,  does  not  vest  any  actual  title  in  the 
mortgagee,  and  is  not  inconsistent  with  the  rights  of  the  mortgagors  or 
their  creditors  who  may  acquire  liens  to  redeem  at  any  time.  Hence 
Buch  mortgage  is  not  void  as  a  general  assignment  with  preferences. 

Oarnishment — Waiver. — A  garnishee  defendant  waives  his  riglit  to  have 
the  case  tried  as  against  him  at  the  term  at  which  judgment  is  ren- 
dered against  the  principal  defendants,  by  noticing  the  case  for  a  sub- 
sequent term,  and  in  that  term  consenting  that  it  be  continued.  The 
case  must  thereafter  proceed  as  other  issues  of  fact,  subject  to  notice 
by  either  party. 

Evidence.— Books  of  Account  of  a  partnership  which  has  executed  a  chat- 
tel mortgage  on  its  goods  in  trust  to  secure  an  alleged  indebtedness  to 
the  mortgagee  and  others  are  admissible  in  evidence  as  tending  to 
Bhow  the  mala  fides  of  the  transaction,  if  they  tend  to  prove  that  part 
of  the  alleged  indebtedness  never  in  fact  existed,  and  that  the  mort- 
gagee was  so  familiar  with  the  business  of  the  mortgagors  as  to  sup- 
port the  inference  that  he  had  examined  the  books. 

Evidence  Impropekly  Obtained — Contents  of  Account-books. — The 
fact  that  knowledge  of  the  contents  of  accouut-books  was  obtained  by 
a  witness  while  they  were  in  the  hands  of  a  sheriff  under  an  authorized 
attachment  does  not  render  his  testimony  as  to  such  contents  incom- 
petent if,  at  the  time  such  knowledge  was  obtained,  he  was  not  acting 
for  the  person  who  seeks  to  introduce  such  evidence. 

Evidence  Obtained  by  Tort. — One  who  is  in  no  way  responsible  for  a 
tort  by  which  information  is  obtained  may  introduce  evidence  of  the 
facts  so  ascertained,  althougli  trespass  has  been  committed  by  the  wit- 
ness in  obtaiuiug  the  iuformatioo. 
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EviDBMCB  Obtained  bt  Tort. — Courts  do  not  pause  in  the  trial  of  a 
CU38  to  open  up  a  coll  iteral  inquiry  upon  the  question  of  whether  a 
wrong  has  been  committed  in  obtaining  information  possessed  by  a  wit* 
ness. 

JoRY  Trial— Ekroneoos  CoNoocr  of  Codnsbl  in  Argumknt. — Language 
used  by  counsel  which  evinces  a  studieil  purpose  to  arouse  the  pre- 
judice  of  the  jury,  based  upon  facts  not  in  the  case,  is  ground  for  th« 
reversal  of  the  verdict  and  judgment. 

Garnishment.  The  mortgage  involved  in  this  case  au- 
thorized the  mortgagee  to  take  possession  forthwith,  and  in 
addition  to  a  power  of  sale  upon  default,  provided  that  "if, 
however,  said  second  party  shall  deem  it  more  advantageous 
to  sell  said  property,  or  any  part  thereof  at  private  sale  or  in 
the  usual  course  of  trade,  he  is  herehy  expressly  authorized 
to  make  such  private  sale,  or  to  sell  in  the  usual  course  of 
trade,  retaining  and  applying  the  proceeds  to  the  liquidation 
of  the  indebtedness  hereby  secured,  as  hereinbefore  men- 
tioned." 

Bunker  &  Carpenter,  for  the  appellant. 
Brown  &  Lovelace,  for  tiie  respondents. 

***  Montgomery,  J.  On  the  twenty-fifth  day  of  June, 
1892,  the  principal  defendants,  Sol  and  Sam  Rosenthal,  exe- 
cuted to  the  garnisliee  defendant,  Gates  L.  Rosenthal,  a  trust 
mortgage  to  secure  fifteen  thousand  eight  hundred  dollars 
of  alleged  indebtedness  of  the  mortgagors,  which  consisted 
of  eighteen  hundred  and  fifty  dollars  to  the  Union  Na- 
tional Bank,  nine  thousand  dollars  to  Gates  L.  Rosenthal, 
two  thousand  nine  hundred  and  fifty  dollars  to  Rosen  Broth- 
ers, and  two  thousand  dollars  to  Ben  Kersberg,  of  Kansas 
City.  The  mortgage  covered  the  entire  stock  of  Rosenthal 
Brothers,  togetlier  with  their  books  of  account,  credits,  evi- 
dences of  debt,  rights  of  action,  and  bills  and  accounts 
receivable.  The  defendant  took  possession  under  the  mort- 
gage very  shortly  after  its  execution.  This  suit  in  garnish- 
ment was  instituted  for  the  purpose  of  attacking  the  validity 
of  the  mortgage.  It  is  claimed:  1.  That  it  amounted  to  a 
general  assignment  with  preferences;  and  2.  That  it  was 
actually  fraudulent  as  against  the  creditors  of  Rosenthal 
Brothers. 

We  do  not  find  support  for  the  first  contention.  The  only 
provision  of  the  chattel  mortgage  which  is  unusual  is  that 
authorizing  the  mortgagee  to  sell  at  private  sale  or  in  the 
usual  course  of  trade.     This  does  not  vest  any  actual  title 
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in  the  mortgagee,  and  is  not  inconsistent  with  the  right  of 
the  mortgagors,  or  their  creditors  who  may  acquire  ***  liens, 
to  redeem  at  any  time.  Tlie  provision  confers  no  power 
upon  the  mortgagee  to  reinvest  the  proceeds  of  the  sales,  or 
apply  them  to  any  other  purpose  than  the  satisfaction  of  the 
secured  claims.  The  case  is  not  at  all  analogous  to  Kendall 
V.  Bishop,  76  Mich.  634.  In  that  case  the  mortgagee  was 
empowered  to  reinvest  the  trust  funds,  and  add  to  the  stock. 

The  court  below  was  of  opinion  that  the  mortgage  was  not 
void  upon  its  face,  and  submitted  the  question  of  fraud  to 
the  jury.  The  trial  resulted  in  a  verdict  for  the  plaintiffs. 
The  questions  presented  by  the  appellant's  counsel  relate 
to  proceedings  at  the  trial.  We  do  not  think  the  court 
erred  in  proceeding  to  a  trial  of  the  case.  The  defendant 
waived  his  right  to  have  the  case  tried  at  the  term  at  whicli 
judgment  was  rendered  against  the  principal  defendants  by 
noticing  tiie  case  for  a  subsequent  term,  and,  in  that  term, 
consented  that  the  case  be  continued.  Having  waived  the 
statutory  right,  the  case  must  thereafter  proceed  as  other  is- 
sues of  fact,  subject  to  notice  by  either  party. 

Error  is  assigned  upon  a  ruling  of  the  circuit  judge  admit- 
ting proofs  of  the  contents  of  the  books  of  Rosenthal  Broth- 
ers. Two  grounds  are  urged  against  the  admissibility  of  the 
testimony  offered:  1.  That  the  original  books  themselves 
were  mere  hearsay,  in  a  suit  against  Gates  L.  Rosenthal; 
and  2.  That  the  secondary  evidence  admitted  was  improp- 
erly obtained,  and  therefore  it  should  have  been  excluded. 
As  to  the  admissibility  of  the  books  themselves,  we  think  the 
court  was  not  in  error.  The  testimony  tended  to  show  that 
defendant  had  previously  been  connected  with  Rosenthal 
Brothers,  and  severed  his  connection  with  them  in  1890;  that 
between  the  first  day  of  January,  1892,  and  the  first  day  of 
June  Rosenthal  Brothers  had  purchased  very  largely,  their 
purchases  amounting  to  eighteen  thousand  dollars;  that  de- 
fendant had,  after  severing  his  connection  **''  with  the  firm, 
kept  some  track  of  the  business;  that  when  he  took  the  mort- 
gage in  June,  1892,  as  trustee,  he  went  through  the  form  of 
taking  possession,  but  continued  Rosenthal  Brothers  in  ac- 
tual charge  of  the  business;  that  the  stock  was  subsequently 
Bold  by  the  mortgagee,  and  bid  in  by  him  in  form,  but  that 
Rosenthal  Brothers  still  continued  in  actual  possession;  that 
in  taking  the  mortgage  he  assumed  to  act  as  trustee  for  cer- 
tain named  creditors,  who  it  does  not  appear  were  present; 
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and  the  jury  might  well  have  found  that  he  would,  as  a  rea- 
sonably prudent  man,  before  assuming  to  act  as  trustee,  in- 
form himself  as  to  the  state  of  these  creditors'  claims  by 
reference  to  the  books  of  Rosenthal  Brothers,  especially  in 
view  of  his  previous  knowledge  of  their  business.  The  books 
in  fact  tended  to  show  that  no  such  indebtedness  as  that 
claimed  to  exist  in  favor  of  Rosen  Brothers  and  Kersberg 
was  ever  created.  This  testimony  was  certainly  competent 
as  showing  a  fraudulent  intent  on  the  part  of  Rosenthal 
Brothers:  Koch  v.  Lyon,  82  Mich.  513.  And  we  think,  in  view 
of  the  fact  that  the  defendant  undertook  to  act  ae  trustee  for 
other  alleged  creditors,  it  is  a  fair  inference  that  he  would  in- 
form himself  by  reference  to  the  books  as  to  the  state  of  their 
claims,  and  the  books  were  some  evidence  of  mala  fides  on  his 
part:  See  Loos  v.  Wilkinson^  110  N.  Y.  212,  See,  also,  Gan- 
ther  V.  Jenks,  76  Mich.  510. 

The  information  of  the  witness  who  gave  evidence  of  the 
contents  of  the  books  was  obtained  while  the  books  were  in 
possession  of  the  sheriflF  under  an  unauthorized  attachment; 
and  in  Rosenthal  v.  Ciradt  Judge,  98  Mich.  208,  39  Am.  St. 
Rep.  535,  we  held  that  the  attorney  should  be  required  to 
deliver  up  any  memorandum  which  he  had  made,  relating 
to  the  contents  of  the  books,  thus  righting  a  wrong  com- 
mitted by  a  misuse  of  the  process  of  the  court,  as  far  as  prac- 
ticable. But  the  attorney  who  obtained  the  information  was 
not  acting  in  the  present  case  at  the  time  the  *•*  attach- 
ment in  question  was  sued  out  or  the  information  obtained. 
The  question,  therefore,  is  whether  one  who  is  in  no  way 
responsible  for  tlie  tort  by  which  the  information  was  ob- 
tained by  a  witness  may  introduce  evidence  of  the  facts  as- 
certained, even  though  a  trespass  or  wrong  was  committed 
by  the  witness  in  obtaining  the  information.  We  think  such 
testimony  is  admissible.  It  is  not  the  policy  of  the  courts, 
nor  is  it  practicable,  to  pause  in  the  trial  of  a  cause,  and 
open  up  a  collateral  inquiry  upon  the  question  of  whether 
a  wrong  has  been  committed  in  obtaining  the  information 
which  a  witness  possesses.  The  cases  have  gone  to  great 
length  upon  this  subject.  In  Legatt  v.  Tollerveyt  14  East, 
302,  it  was  held  that,  upon  the  offer  to  prove  at  tlie  trial  of  a 
cause  the  original  record  of  an  indictment  and  acquittal,  or 
a  true  copy  thereof,  such  evidence  must  be  received,  though 
there  was  no  order  of  court  or  fiat  of  the  attorney  general 
allowing  the  plaintiff  a  copy  of  such  record,  and  though  the 
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officer  who,  without  such  authority,  produced  the  record,  or 
gave  a  copy  of  it  to  t})e  party,  is  answerable  for  contempt  of 
court  in  so  doing.  This  has  become  a  leading  case,  and  is 
cited  in  1  Greenleaf  on  Evidence,  section  254  a,  in  support  of 
the  doctrine  of  the  texc  that,  though  papers  and  other  sub- 
jects of  evidence  may  have  been  illegally  taken  from  the 
possession  of  the  party  against  whom  they  are  offered,  or 
otherwise  unlawfully  obtained,  this  is  no  valid  objection  to 
their  admissibility,  if  they  are  pertinent  to  the  issue;  that  the 
court  will  not  take  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully,  nor  will  it  frame  an  issue  to  deter- 
mine that  question.  The  doctrine  is  also  fully  supported 
by  State  v.  Mathers,  64  Vt.  101;  33  Am.  St.  Rep.  921;  Com- 
monwealth V.  Dana,  2  Met.  329;  Commonwealth  v.  TihhettB^ 
157  Mass.  519. 

One  other  assignment  of  error  remains  to  be  noticed.  In 
the  closing  address  to  the  jury  counsel  for  plaintiffs  used  the 
following  language:  '®®  "These  men  of  Jerusalem,  that  have 
got  the  evidence  in  their  possession  as  to  the  truth  or  falsity 
of  this  claim,  their  mouths  are  sealed,  and  a  padlock  upon 
each  one." 

Counsel  for  defendant  interposed,  saying:  "We  take  an 
exception  to  the  statement  of  counsel.  There  is  nothing  in 
this  case  to  show  any  such  thing." 

Plaintiffs'  counsel  replied:  "I  presume  very  likely  that 
you  deny  your  nationality.     I  have  n't  any  doubt  of  it. 

'■''The  Court.  I  don't  think  that  you  should  have  used  that 
language  at  all. 

**Plain(iffs^  Counsel.     Men  from  Jerusalem? 

"T/ie  Court.     I  don't  think  you  should  have  used  it. 

"Plaintiffs'  Counsel.  Take  it  back  then.  Suppose  they 
came  from  Podunk  instead  of  Jerusalem.  I  don't  care  wheie 
they  came  from." 

Further  on,  phiintiffs'  counsel  proceeded:  "I  would  like  to 
have  before  you  the  conversation  between  the  Rosenthals, 
Gates  L.  Rosenthal,  Rosen  Brothers,  and  the  men  that  drew 

the  mortgage  in  this  case You  know  how  the}'  do  it. 

They  attempt  to  fail,  put  the  property  in  somebody  else's 
possession,  in  somebody  else's  name,  and  then  they  go  to  a 
creditor  and  say:  'Will  you  take  twenty-five  cents  on  the 
dollar?  Twenty-five  cents  we  will  give  you.  That  is  right. 
Just  so  fine,  you  know;  just  so  slick  as  the  paper  on  the  wall. 
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Take  your  twenty-five  cents  on  the  dollar.*  That  is  the  way 
they  do  it — so  fine,  so  slick  [caricaturing  the  speech  and 
gestures  of  Jews]." 

And,  furtlier  on:  "  Did  you  ever  know  any  of  these  kind  of 
fellows  that  was  a  laboring  man,  in  your  life?  I  want  you 
to  think  about  that.  I  ask  you  if  you  ever  saw  one  of  these 
fellows  in  your  life  that  was  shoveling  sand  upon  the  rail- 
road." 

And,  further  on:  "I  want  to  put  it  into  your  memories, 
gentlemen  of  the  jury — I  want  to  know  if  you  ever  met  a 
man  of  that  kind  in  your  life  that  was  a  laboring  man.  Go 
back  over  your  past  life,  and  every  place  you  have  lived  in 
your  life,  '®*  and  call  to  mind  if  you  can  name  a  man  of 
that  stamp  that  was  ever  a  laboring  man.  Forty  years  of 
my  life  have  gone,  and  I  have  n't  discovered  tliat  one  yet. 
Maybe  you  have.  You  don't  find  them  doing  that  kind  of 
business.  They  are  putting  up  games  and  scliemes — just  so 
nice  as  the  paper  on  the  wall;  that  is  what  they  are  doing 
[caricaturing  tiie  speech  and  gestures  of  Jews]. 

"  Counsel  for  Defendant.  We  take  an  exception  to  the  line 
of  argument. 

^^Plaintiffs'  Counsel  (proceeding).  And  they  are  doing  it 
all  over  this  country,  and  have  been  doing  it." 

When  it  is  considered  that  the  defendant  was  not  even  a 
witness  on  his  own  behalf,  and  that  neither  of  the  Rosenthal 
Brothers  were  sworn,  it  is  apparent  that  the  only  purpose  of 
this  line  of  argument  was  to  impress  the  jury  with  the  belief 
that  the  nationality  of  the  defendants  should  be  taken  as 
evidence  against  them.  This  is  certainly  not  the  policy  of 
the  law.  Tl)e  courts  are  open  to  aliens  and  citizens  alike; 
and  any  attempt,  by  arousing  the  prejudice  of  jurors,  to  cur- 
tail this  right,  is  a  departure  from  the  proper  privilege  of 
counsel,  and,  when  carried  to  the  extent  indicated  by  the 
language  quoted,  is  sufficient  to  justify  a  reversal  of  the  case. 
It  is  unnecessary  to  cite  cases  decided  by  this  court  in  which 
the  privilege  of  counsel  in  arguing  cases  has  been  considered. 
It  is  enough  to  say  that  the  court  will  not  regard  captious 
objections  to  arguments,  and  will  allow  something  for  the 
xeal  of  counsel,  and  will  hesitate  in  any  case  to  consider  that 
counsel  have  intentionally  transgressed  the  rule.  But  where 
the  language  is  such  as  evinces  a  studied  purpose  to  arouse 
the  prejudice  of  the  jury,  based  upon  facts  not  in  the  case, 
we  cannot  overlook  it,  or  consider  tliat  a  party  against  whom 
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such  effort  has  been  made  has  had  a  fair  consideration  of  hia 
case  at  the  hands  of  the  jury. 

We  think,  for  this  reason,  the  case  should  be  reversed,  and 
a  new  trial  ordered. 

The  other  justices  concurred. 


Chattel  Mortgages — Fraudulent  Conveyances — Power  of  Sale  by 
Mortgagee. — A  chattel  mortgage  given  to  secure  a  bona  fide  debt,  and  au- 
thorizing the  mortgagee  to  sell  the  goods  and  apply  the  proceeds  to  the 
extinguishment  of  the  dehf,  is  valid  as  against  the  other  creditors  of  the 
mortgagor:  Benham  v.  Ilam,  5  Wash.  128;  34  Am.  St.  Rep.  851,  and  note. 
See,  also,  the  extended  note  to  Wygal  v.  Bigelow,  16  Am.  St.  Rep.  499. 

Evidence — Books  of  Account. — An  account-book  fair  on  its  face,  and 
shown  to  have  been  kept  in  the  ordinary  course  of  business,  is  admissible  in 
evidence  even  in  favor  of  the  party  by  whom  it  was  kept:  Anchor  MiUing  Co. 
V.  Walsh,  108  Mo.  277;  32  Am.  St.  Rep.  600,  and  note,  with  the  cases  col- 
lected. See,  also,  House  v.  Beak,  141  111.  290;  33  Am.  St.  Rep.  307,  and 
the  extended  note  to  Union  Bank  v.  Knapp,  15  Am.  Deo.  191. 

Evidence  Improperly  Procured. — When  papers  are  offered  in  evi- 
dence the  court  can  take  no  notice  of  how  they  were  obtained,  whether 
legally  or  illegally,  properly  or  improperly,  nor  will  it  form  a  collateral 
issue  to  try  that  question:  State  v.  Mathers,  64  Vt.  101;  33  Am.  St.  Rep. 
921. 

Appeal  —  Improper  Argument  to  Jury  —  Reversible  Error. — It  is 
error  to  permit  counsel,  in  arguing  before  the  jury,  to  state  and  comment 
upon  facts  not  in  evidence  against  the  objection  of  the  opposite  party:  Crosa 
V.  Grant,  62  N.  H.  675;  13  Am.  St.  Rep.  607.  This  question  is  fully  dis- 
cussed  in  the  extended  note  to  McDonald  v.  People,  9  Am.  St.  Rep.  559. 
See,  also,  Monmouth  Mining  etc.  Co.  v.  Erling,  148  111.  521;  39  Am.  St.  Rep. 
187. 


Lyons  v,  Terex. 

[100  Michigan,  214.] 

Estates— Right  of  Widow  to  Share  in  Personal  Propkbty  of  Hus- 
band.— Under  the  Michigan  statute  a  widow  takes  a  share  of  the  per- 
sonal property  of  her  husband  as  distributee,  and  not  as  dowress,  and 
is  an  heir  as  to  such  property. 

Insurance — Benefit  Associations — Policy  Payable  to  Heirs — ^Rights 
OF  Widow. — If  a  member  of  a  mutual  benefit  life  insurance  company 
dies  intestate,  and  his  insurance  policy  is  made  payable  to  his  "heirs  at 
law,"  his  widow  is  entitled  to  share  in  the  proceeds  of  the  policy. 

W.  E.  Brown  and  Cahill  &  Ostrander,  for  the  appellaaL 

Geer  &  Williams,  for  the  respondent. 

•**  McGrath,  C.  J.  On  the  thirtieth  day  of  September, 
1887,  there  was  issued  to  Harrison  H.  Lyons  a  certificate  of 
membership  in  the  Northwestern  Masonic  Aid  Association, 
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a  mutual  benefit  or  co-operative  insurance  company,  which 
was  made  payable  "to  the  heirs  at  law  of  the  said  Harrison 
H.  Lyons."  Tlie  insured  died  intestate,  leaving  a  widow  and 
one  son.  By  agreement  the  money  was  paid  over  to  defend- 
ant, who  paid  one-half  thereof  to  plaintiff,  who  now  sues  to 
recover  the  balance,  claiming  that  the  widow  is  not  entitled 
to  share  in  the  proceeds  of  the  policy. 

Under  our  statute  the  widow  takes  a  share  of  the  per- 
sonal property  of  her  husband  as  distributee,  and  not  as 
dowress,  and  is  an  heir  as  to  such  property.  In  Hascall  v. 
Cnx,  49  Mich.  435,  440,  it  is  said:  "'Heirs'  is  a  technical 
word,  and  when  it  is  made  use  of  in  any  legal  instrument 
there  is  a  presumption  more  or  less  strong,  according  to  the 
circumstances,  that  it  is  employed  in  a  technical  sense. 
....  But  in  common  speech  the  word  is  frequently  used  to 
indicate  those  who  come  in  any  manner  to  the  ownership  of 
any  property  by  reason  of  the  death  of  an  owner,  and  may 
then  include  next  of  kin  and  legatees  as  well  as  those  who 
take  by  descent.  And  in  wills,  which  are  often  very  informal 
instruments,  and  drawn  without  legal  assistance,  the  word  is 
sometimes  employed  with  quite  as  little  regard  to  the  tech- 
nical sense," 

In  the  present  case  we  are  not  considering  the  use  of  the 
word  in  a  will,  but  in  a  contract  of  insurance,  in  which  the 
insured  h;)S  used  tiie  word  to  designate  the  beneficiaries.  In 
determining  the  signification  of  words  used  in  any  case  we 
are  to  consider  all  tlie  surrounding  circumstances.  The 
original  purpose  of  such  contracts  on  the  part  of  the  insured 
is  to  make  provision  for  dependents.  It  is  most  probable 
that  the  insured  was  actuated  by  the  motive  which  ordinarily 
prompts  men  to  take  out  *'®  insurance.  The  common  ac- 
ceptation of  the  term  "  heir"  has  already  been  referred  to. 
The  statute  makes  the  widow  an  heir  as  to  personal  property, 
and  the  wife  is  within  tlie  class  of  persons  protected  and 
sought  to  be  protected  by  this  class  of  insurance. 

In  Tillman  v.  Davis^  95  N.  Y.  17,  47  Am.  Rep.  1,  cited  by 
plaintifi",  the  court  was  construing  a  will  in  which  the  testa- 
trix was  dealing  with  both  real  and  personal  property,  and 
the  court  held  that  the  word  "  heirs"  was  used  to  designate 
blood  relations. 

In  Oriswold  v.  Sawyevy  125  N.  Y.  411,  it  was  held  that  the 
term  "legal  representatives,"  as  used  in  a  life  insurance 
policy,  includes  the  widow.     The  opinion  was  written  by  the 
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same  justice  who  wrote  Tillman  v.  Davis,  95  N.  Y.  17;  47 
Am.  Rep.  1.  The  court  say:  "  Mr.  Griswold  was  not  a  law- 
yer, and  hence  cannot  be  supposed  to  have  used  these  words 
in  their  strict,  technical,  legal  sense,  but  it  is  reasonable  to 
suppose  that  he  used  them  in  the  general  sense  in  which  they 
are  frequently  used  and  generally  understood  by  laymen." 

In  Kaiser  v.  Kaiser,  13  Daly,  522,  it  was  held  that  the 
words  "legal  heirs,"  used  in  a  certificate  of  membership  in 
a  mutual  insurance  association,  include  the  widow.  Book- 
staver,  J.,  says:  "  We  think  all  this  entirely  inconsistent 
with  the  theory  that  he  used  the  phrase  'legal  heirs'  in  its 
ordinary  acceptation,  but  we  think  that  he  intended  thereby 
to  designate  his  wife  and  children,  if  he  should  leave  any; 
and  this  is  the  meaning  often  attached  to  the  phrase  by  the 
unlearned,  especially  when  only  personal  property  is  con- 
cerned." 

Gauch  V.  St.  Louis  etc.  Ins.  Co.,  88  111.  251;  30  Am.  Rep. 
554,  is  also  cited,  but  the  court  there  held  that  under  the 
statute  the  widow  did  not  take  an  interest  in  her  husband's 
personal  property  as  a  distributee,  but  as  dowress. 

In  Lawwill  v.  Lawwill,  29  111.  App.  643,  decedent  held  ^^"^ 
a  policy  in  the  Masonic  Benevolent  Association  payable  to 
his  legal  heirs.  He  died,  leaving  a  widow,  but  no  children. 
The  statute  provided  that,  in  case  the  husband  died  without 
issue,  the  widow  should  take  all  the  personal  property.  The 
court  held  that  the  widow  was  within  the  contingencies  spe- 
cified in  the  statute,  and  was  the  heir  at  law  to  his  estate,  and 
that  the  word  "  heirs,"  when  uncontrolled  by  the  context, 
must  be  construed  to  mean  the  persons  designated  by  the 
Btatute  as  such  in  case  of  intestacy:  See,  also,  Covenant  etc. 
Assn.  V.  Hoffman,  110  111.  603,  and  Alexander  v.  Northwestern 
etc.  Assn.,  126  111.  558. 

In  Johnson  v.  Knights  of  Honor,  53  Ark.  255,  260,  Battle, 
J.,  says:  "Suffice  it  to  say  that  the  weight  of  authority  holds 
that  the  word  '  heirs,'  when  used  in  any  instrument  to  desig- 
nate the  persons  to  whom  personal  property  is  thereby  trans- 
ferred, given,  or  bequeathed,  and  the  context  does  not  explain, 
it,  means  those  who  would,  under  the  statute  of  distribution, 
be  entitled  to  the  personal  estate  of  the  persons  of  whom  they 
are  mentioned  as  heirs,  in  the  event  of  death  and  intestacy. 
....  In  many  states  where  the  widow  is  entitled  to  take 
under  the  statute  of  distribution  she  is  held  to  be  an  lieir  of 
her  deceased  husband  as  to  his  personal  estate,  but  it  is  dif- 
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ferent  in  this  state It  is   true  that  section   2592  of 

Mansfield's  Digest  provides:  *If  a  iiusband  die,  leaving  a 
widow  and  no  children,  such  widow  shall  be  endowed  of  one- 
half  of  the  real  estate  of  which  such  husband  died  seised, 
and  one-half  of  the  personal  estate,  absolutely  and  in  her 
own  right.'  But  she  takes  the  one-half  of  the  personal  estate 
as  dower,  absolutely  and  independently  of  creditors,  and  not 
as  a  distributive  share." 

In  Bailey  v.  Bailey,  25  Mich.  185;  Barnett  v.  Powers,  40 
Mich.  317;  Richardson  v.  Martin^  55  N.  H.  45;  Ivins*  Appeal^ 
106  Pa.  St.  176;  51  Am.  Rep.  516;  Luce  v.  Dunham,  69  N.  Y. 
36;  Dodge's  Appeal,  106  Pa.  St.  216;  51  Am.  Rep.  519,  the 
property  with  reference  to  which  the  word  was  used  was  real 
estate.  In  the  last-mentioned  case,  Sterrett,  J.,  in  the  opinion, 
says:  ***  "If  the  fund  for  distribution  were  personalty  the 
widow  would  perhaps  bo  entitled  to  participate  therein." 

In  De  Beauvoir  v.  De  Beauvoir,  3  H.  L.  Cas.  524,  the  prop- 
erty devised  was  both  real  and  personal.  The  court  say: 
"  On  the  face  of  the  will  it  was  the  intention  of  the  testator 
to  make  the  two  funds  a  blended  property,  and  to  give  them 
the  character  of  real  estate,  and  to  make  both  properties  go 
togetiier." 

Ni black  on  Mutual  Benefit  Societies,  section  247,  says: 
"At  common  law  one's  heirs  are  the  persons  who  would 
inherit  his  real  estate  by  right  of  blood.  The  statutes  of 
adoption  and  those  of  descent  have,  in  every  state,  to  a 
greater  or  less  degree,  enlarged  the  meaning  of  the  word,  so 
that  it  may  include  persons  not  of  the  blood  of  the  intestate. 
At  common  law  tlie  word  had  no  reference  to  the  distribution 
of  any  personalty,  and  this  rule  has  not  been  disturbed  by 
statute  in  some  states.  In  those  states,  therefore,  where  this 
common-law  rule  obtains,  the  word  'heirs,'  in  a  statute  set- 
ling  forth  a  class  of  persons  who  may  take  the  fund,  or  in  a 
certificate  designating  the  persons  who  shall  take  the  fund 
on  the  member's  death,  must  be  taken  to  mean  the  person  or 
persons  to  whom  the  real  estate  of  the  member  will  pass 
under  the  statutes  of  descent,  whether  such  person  or  persons 
be  akin  to  him  or  not.  In  most  states,  however,  the  statutes 
provide  not  only  who  shall  inherit  the  realty  of  an  intestate, 
but  also  who  shall  be  the  heirs  of  his  personal  property." 

The  same  author,  at  section  248,  says:  "  Nothing  is  more 
natural,  rtierefore,  than  to  regard  the  heirs  of  the  intestate's 
personal  property  as  tiie  beneficiaries  designated  in  the  con- 
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tract  of  insurance  as  *  my  heirs'  ":  See  Houghton  v.  Kendall, 
7  Allen,  72;  White  v.  Stanfield,  146  Mass.  424;  Addison  v. 
New  England  etc.  Assn.,  144  Mass.  591;  Colliery.  Collier,  d 
Ohio  St.  369;  Eby's  Appeal,  84  Pa.  St.  241;  Freeman  v. 
Knight,  2  Ired.  Eq.  72;  Kentucky  etc.  Ins.  Co.  v.  Miller,  13 
Bush,  489;  Wilburn  v.  Wilburn,  83  Ind.  »»»  55;  G^os^mflf  v. 
Caldwell,  1  Lea,  454;  27  Am.  Rep.  774;  Ward  v.  Saunders,  3 
Sneed,  387;  Croom  v.  Herring,  4  Hawks,  393. 

Under  the  circumstances,  we  think  it  must  be  presumed 
that  by  the  use  of  the  words  "  my  heirs"  the  insured  intended 
to  include  those  designated  by  the  statute  as  such,  and  to 
whom  the  law  would  give  that  class  of  property  in  case  of 
intestacy. 

The  judgment  must  therefore  be  affirmed. 

Grant,  Montgomery,  and  Hooker,  JJ.,  concurred. 
Long,  J.,  did  not  sit.  

Husband  and  Wife  as  Heirs  One  to  thb  Other. — ^Neither  husband 
nor  wife  is  heir  to  the  other;  the  interest  which  one  has  in  the  estate  of  the 
other  exists  by  virtue  of  the  marital  relation,  rather  than  as  heir  to  the 
decedent:  See  the  extended  note  to  In  re  Ingram,  12  Am.  St.  Rep.  83,  and 
In  re  Estate  of  Dobhell,  104  Cal.  432;  anU,  p.  123. 


WoLOOTT  V.  Patterson. 

[100  Michigan,  227.] 

Married  Women— Power  to  Contract — Attorney's  Services  in  Di- 
vorce Suit. — A  married  woman  may,  by  contract,  make  herself  charge^ 
able  with  the  value  of  services  rendered  by  an  attorney  upon  her 
employment  to  secure  a  divorce  from  her  husband,  and  the  husband  is 
not  liable  for  such  services  unless  made  so  by  order  of  court. 

Married  Women — Liability  for  Expenses  of  Divorce  Proceedino.— 
A  statute  providing  that  in  divorce  proceedings  "the  court  may,  in  its 
discretion,  require  the  husband  to  pay  any  sums  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  suit,"  including  costs,  and  may  award 
execution  therefor  or  direct  such  sums  "  to  be  paid  out  of  any  property 
sequestered,  or  in  the  power  of  the  court,  or  in  the  hands  of  a  receiver," 
clearly  indicates  that  such  proceedings  are  to  be  maintained  at  the  cost 
of  the  wife,  unless  the  court  shall  relieve  her  therefrom  by  an  order  for 
expense  money  to  be  paid  by  her  husband. 

J.  D.  Conely,  for  the  appellant. 

M.  S.  Wolcott,  for  the  respondent. 

**®  Montgomery,  J.     Plaintiff  is  an  attorney  at  law,  and 
recovered  in  the  court  below  for  professional  services  rendered 
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to  the  defendant,  who  is  a  married  woman.  A  portion  of  the 
services  rehited  to  the  separate  estate  of  the  defendant,  who 
is  shown  in  the  record  to  liave  had  considerable  property  in 
her  own  right.  Included  in  the  bill  of  particulars  was  a 
charge  of  one  hundred  dollars  for  retainer  and  services  in 
a  divorce  suit  brought  by  defendant  against  her  husband. 
This  proceeding  was  not  carried  tiirough  to  a  termination, 
but  was  discontinued  by  Mrs.  Patterson  before  a  decree. 

Substantially  tlie  only  question  presented  by  the  record  is 
whether  a  married  woman  may,  in  this  state,  make  herself 
chargeable  with  the  value  of  services  rendered  by  an  attorney 
upon  her  employment  to  secure  a  divorce  from  her  husband. 
It  is  contended  by  the  defendant  that  the  husband  is  liable 
for  such  services,  and  that  the  wife  is  not.  The  authorities 
are  not  uniform  upon  the  question,  but  we  think  the  weight 
of  authority  negatives  such  liability  on  the  part  of  the  hus- 
band: See  Schouler  on  Husband  and  Wife,  sec.  104,  and 
cases  cited  in  note.  In  some  of  the  states  the  liability  of  the 
husband  is  asserted  {Sprayberry  v.  Merk,  30  Ga.  81;  76  Am. 
Dec.  637;  Porler  v.  Briggs,  38  Iowa,  166;  18  Am.  Rep.  27; 
Langbein  v.  Schneider,  27  Abb.  N.  Cas.  228;  16  N.  Y.  Supp. 
943),  and  in  these  jurisdictions  it  is  held  that  the  wife  is  not 
competent  to  charge  herself  with  such  expenses:  Musick  v. 
Dodson,  76  Mo.  624;  43  Am.  Rep.  780;  Cook  v.  Walton,  38 
Ind.  228;  Whipple  v.  Giles,  55  N.  H.  139.  See,  however,  dis- 
senting  opinion  of  Pettit,  C.  J.,  in  Putnam  v.  Tennyson,  50 
Ind.  456,  461.  We  think  ***  the  cases  which  deny  the  hus- 
band's liability  are  more  consonant  with  the  holdings  of  this 
court  that  one  who  supplies  the  wife  with  gooils  apparently 
suitable  to  her  situation  in  life  does  so  at  his  peril,  and  can 
only  recover  if  the  husband  has  failed  to  supply  necessaries: 
Clark  V.  Cox,  32  Mich.  204. 

Is  the  wife  competent  to  contract  for  such  services?  The 
wife  may  exhibit  her  bill  for  divorce  in  her  own  name:  How- 
ell's Stat.,  sec.  6233.  And  by  section  6235  it  is  provided 
that  *'  In  every  suit  brougiit,  either  for  divorce  or  for  a  sepa- 
ration, tlie  court  may,  in  its  discretion,  require  the  husband 
to  pay  any  sums  necessary  to  enable  the  wife  to  carry  on  or 
defend  the  suit  during  its  pentlency,  and  it  may  decree  costs 
against  either  party,  and  award  execution  for  the  same,  or  it 
may  direct  such  costs  to  be  paid  out  of  any  property  seques- 
tered, or  in  the  power  of  the  court,  or  in  the  hands  of  a  re- 
ceiver." 
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The  statute  clearly  indicates  that  such  proceedings  are  to 
be  maintiiined  at  the  cost  of  the  wife,  unless  the  court  shall 
relieve  her  of  such  cost  by  an  order  for  expense  money  to  be 
paid  by  her  husband:  Ross  v.  Ross,  47  Mich.  185.  It  has 
also  been  held  in  this  state  that  a  married  woman  is  compe- 
tent to  assert  her  rights  either  as  plaintiff  or  defendant, 
and,  where  a  suit  is  brought  against  her  as  defendant,  is 
bound  to  do  so:  Wilson  v.  Coolidge,  42  Mich.  112.  It  would 
seem  to  follow  logically  that,  having  the  power  to  bring  suit, 
and  being  in  such  suit  responsible  for  costs,  she  must  be  held 
competent  to  contract  for  the  services  of  an  attorney  to  rep- 
resent her  rights.  We  think  the  right  to  contract  for  such 
services  is  necessarily  incident  to  and  included  in  her  right 
to  bring  suit. 

In  this  view  there  was  no  error  committed  to  the  preju- 
dice of  the  defendant,  and  the  judgment  should  be  affirmed, 
with  costs. 

The  other  justices  concurred. 


Marriage  and  Divobce — Liability  of  Husband  tor  Wife's  Atpob- 
ney's  Fees  in  Action  for  Divorce. — An  attorney  cannot  recover,  a» 
against  the  husband,  for  legal  services  rendered  the  wife  in  a  contemplated 
suit  for  divorce  on  the  ground  of  his  cruelty,  for  the  reason  that  prosecuting 
or  defending  a  suit  for  divorce  has  nxi  relation  to  her  protection  as  a  wife: 
Kinclieloe  v.  Merriman,  5i  Ark.  557;  26  Am.  St.  Rep.  60,  and  note,  with 
the  cases  collected. 


Coulter  v.  Norton. 

[100  Michigan,  889.] 

Landlord  and  Tenant — Covenants — Rights  of  Tenant — Evicrioir. — 
Under  a  sublease  of  a  cigar  and  news  room  in  a  hotel,  with  the  appur- 
tenances thereto,  and  the  right  of  entrance  to  and  from  the  hotel  rooms, 
together  with  the  entire  cigar  privilege  of  the  hotel,  the  tenant  is  en- 
titled to  have  the  hotel  kept  open  without  reference  to  an  implied 
covenant  for  quiet  enjoyment.  The  abandonment  of  the  lower  floor 
of  the  hotel  and  the  use  of  a  portion  only  of  the  upper  floors  for 
sleeping-rooms  in  connection  with  a  hotel  across  the  street  constitutes 
an  eviction  of  such  tenant. 

Landlord  and  Tenant — Assignment  of  Lease — Eviction — Liability  of 
Assignee. — An  assignee  of  a  lease,  to  whom  a  subtenant  attorns,  ia 
liable  for  the  eviction  of  such  tenant,  accomplished  by  such  assignee's 
acts. 

Landlord  and  Tenant — Eviction. — Measure  of  Damages  for  the  evic- 
tion  of  a  tenant  is  the  actual  value  of  the  unexpired  term,  less  the  rent 
reserved. 
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Wilson  &  Cobb,  for  the  appellants. 
Barkworth  &  Blair,  for  the  respondent. 

•••  Montgomery,  J.  In  December,  1891,  Norton,  GrifSth 
&  Co.  were  lessees  of  the  Hurd  House  property  at  Jackson, 
and  were  making  extensive  alterations  and  improvements 
preparatory  to  reopening  the  hotel.  The  improvements  were 
completed  about  February  10,  1892,  and  the  house  opened 
for  business.  In  December,  1891,  said  lessees  sublet  to  plain- 
tiff "  the  cigar  and  news  room  and  stand  in  the  hotel  build- 
ing now  known  as  the*  New  Hurd,'  being  the  first  room 
immediately  west  of  the  main  entrance  to  said  hotel,  and 
the  appurtenances  thereto,  and  the  right  of  entrance  to  and 
from  tlie  hotel  rooms,  for  the  purpose  of  carrying  on  said 
business  of  cigar-selling  and  news-dealing,  for  the  term  of 
five  years;  said  term  to  commence  as  soon  as  said  hotel 
building  and  said  room  are  *•*  ready  for  occupancy,  and 
said  hotel  is  in  actual  occupancy  and  operation."  The  lease 
contained  the  further  provision  that  "the  said  parties  of  the 
first  part  grant  herewith  the  entire  cigar  privilege  of  the  New 
Hurd  to  said  second  party,  and  agree  to  and  with  the  said 
second  party  that  they  will  sell  no  cigars  in  said  hotel,  or  the 
bar  connected  therewith,  excepting  those  bought  of  the  said 
second  party,  for  which  they  shall  pay  said  second  party  at 
the  rate  of  eighty-three  dollars  per  thousand,  said  cigars  to 
be  of  a  quality  selling  at  wholesale  at  regular  market  price 
of  not  less  than  fifty-five  dollars  per  thousand;  ....  and 
the  said  second  party  does  hereby  covenant  and  promise 
....  that  he  will  at  his  own  expense,  during  the  continu- 
ance of  this  lease,  keep  the  said  premises,  and  every  part 
thereof,  in  as  good  repair,  and,  at  the  expiration  of  the  term, 
yield  and  deliver  up  the  same  in  like  condition,  as  when 
taken,  reasonable  use  and  wear  thereof  and  damage  by  the 
elements  excepted." 

There  are  no  other  covenants  in  the  lease  which  are  mate- 
rial.     A  sketch  of  the  premises  is  given  on  next  page. 

After  the  making  of  this  lease,  Norton  and  Hayden, 
the  defendants,  became  owners  of  the  general  lease  of  the 
Hurd  House,  and  landlords  of  plaintiff.  In  November, 
1892,  the  hotel  proprietors,  finding  the  business  unprofitable, 
abandoned  tiiis  floor,  and  used  the  upstairs  portion  for  sleep- 
ing-rooms in  connection  with  another  hotel  across  the  street. 
Plaintiff  thereupon  abandoned  the  premises  leased  by  him, 
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and  brings  suit  for  damages,  claiming  a  constructive  evic- 
tion, and  an  imjilied  covenant  to  maintain  the  hotel. 

1.  It  is  claimed  that  this  case  falls  within  section  5655  of 
Howell's  Statutes,  which  provides  that  "  no  covenant  shall  be 
implied  in  any  conveyance  of  real  estate,  wliether  such  con- 
veyance contain  special  covenants  or  not."  We  think  this 
objection  without  force.  The  question  here  is,  What  was 
leased?  and  we  think  the  answer  to  this  question  very  clear. 
There  is  no  obscurity  or  uncertainty  in  the  terms  '**  of  the 
lease.  It  is  the  cigar  and  news  room  in  the  New  Hurd  House, 
the  appurtenances  thereto,  and  the  right  of  entrance  to  and 
from  the  hotel  rooms;  also,  the  entire  cigar  privilege  of  the 
New  Hurd.  There  can  be  no  doubt  that,  on  the  one  hand, 
tlie  plaintiff  understood  that  he  was  getting  the  room  with 
the  door  opening  into  the  Hurd  Hotel  office,  and  was  to  have 
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the  cigar  privilege  with  the  door  opening  into  the  hotel,  nor, 
on  the  other  hand,  that  the  lessors  understood  that  they  were 
leasing  the  same  thing:  Denison  v.  Ford,  7  Daly,  884.  It  is 
not  a  case  of  implied  covenant.  There  was  an  express  cov- 
enant for  the  peaceable  and  quiet  enjoyment  of  the  thing 
leased. 
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2.  Nor  do  we  think  there  can  be  any  doubt  that  the  clos- 
ing of  the  hotel  was  such  an  interference  in  the  use  '•'  of 
the  premises  as  to  amount  to  an  eviction:  Wood  on  Land- 
lord and  Tenant,  2d  ed.,  1101;  Rhodes  v.  Bullard,  7  East,  116; 
3  Sutherland  on  Damages,  117;  Conlon  y.  McGraw,  66  Mich. 
194;  Denison  v.  Ford,  7  Daly,  384. 

3.  Was  the  defendant  Hay  den  liable  for  the  eviction?  We 
think,  under  the  circumstances  of  this  case,  that  he  was.  He 
became  assignee  of  aa  interest  in  the  lease  of  the  Hurd 
House.  Plaintiff  attorned  to  him,  and  he  himself  assisted  in 
closing  the  hotel,  thus  working  an  eviction. 

4.  The  circuit  judge  gave  the  jury  the  correct  rule  of  dam- 
ages, recovery  being  confined  to  the  actual  value  of  the 
unexpired  term,  less  the  rent  reserved. 

We  do  not  think  the  introduction  of  testimony  relative  to 
the  falling  off  in  trade  was  wholly  irrelevant  to  the  ques- 
tion of  the  value  of  the  use  of  the  premises,  and  are  satisfied 
that  no  error  was  committed  to  the  prejudice  of  the  defend- 
ants. 

The  judgment  will  be  aflSrmed  with  costs. 

The  other  justices  concurred. 

Landlord  and  Tenant — What  Amounts  to  an  Eviction. — If  a  room 
and  power  are  let  together  in  one  contract,  and  the  right  to  have  the  power 
furnished  through  a  belt  ia  appurtenant  to  the  room,  the  throwing  o£F  of 
the  belt  by  the  landlord,  and  the  keeping  it  off  with  a  view  to  stopping  the 
tenant's  business,  and  compelling  him  to  racate  the  room,  is  an  eviction, 
entitling  him  to  recover  such  damages  as  he  suffered  thereby:  Biotan  t. 
Holyohe  etc  Power  Co.,  152  Mass.  46.3;  23  Am.  St.  Rep.  844,  and  note.  See, 
also,  the  note  to  Keating  v.  Springer,  37  Am.  St.  Rep.  185,  and  the  extended 
note  to  De  Witt  v.  Pierson,  17  Am.  Rep.  62. 

Landlord  and  Tenant. — Mkasurb  or  Damaobs  tor  Etiotion:  See  th* 
note  to  Orommes  t.  SL  Paul  Trust  Co.,  37  Am.  St.  Rep.  258,  and  the  ex- 
tended note  to  Taylor  T.  Bradley,  100  Am.  Deo.  428. 
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Brown  v.  Stutson. 

[100  Michigan,  674.] 

Dbids — Delivery  i»  Escrow. — Delivery  of  a  deed  by  a  grantor  to  his 
daughter  for  subsequent  delivery,  upon  the  happening  of  a  certaia 
event,  to  another  of  his  daughters,  named  as  grantee  therein,  is  a  good 
dehvery.  Upon  the  happening  of  the  event  named  the  grantee  may 
compel  the  delivery  of  the  deed  to  her. 

Evidence — Declarations  of  Decedent. — Statements  made  by  a  grantor 
that  he  had  delivered  a  deed  to  his  daughter  to  be  delivered  to  another 
of  his  daughters,  named  as  grantee  therein,  are  admissible  in  evi- 
dence in  an  action,  subsequent  to  the  grantor's  death,  to  compel  a  de- 
livery of  tho  deed  to  the  grantee. 

J.  T.  McCurdy  and  Fedewa  &  Walbridge,  for  the  appellant. 
W.  McBride  and  M.  Bush,  for  the  respondent. 

*'*  Montgomery,  J.  The  complainant  and  defendant  are 
Bisters,  and  heirs  at  law  of  William  Tanner,  deceased.  The 
bill  is  filed  by  complainant  to  compel  the  defendant  to  de- 
liver up  to  complainant  a  deed  of  a  house  and  lot  in  the  vil- 
lage of  Vernon,  executed  by  William  Tanner,  the  father  of 
the  parties. 

The  bill  alleges  that,  shortly  before  the  death  of  Mr.  Tan- 
ner, he  executed  the  deed  in  question,  and,  for  the  purpose 
of  making  an  equitable  division  of  his  property,  gave  to  de- 
fendant fifteen  hundred  dollars,  and  delivered  to  her  the 
deed  of  the  premises  in  question,  which  were  of  about  the 
same  value,  to  be  delivered  to  complainant  at  the  death 
of  her  mother,  which  has  since  occurred.  The  defendant 
does  not  deny  that  such  a  deed  was  in  fact  drawn  up  and 
signed,  nor  that  it  is  now  in  her  possession;  but  she  alleges 
that  the  deed  was  not  delivered  to  her  by  Mr.  Tanner  in  his 
lifetime,  but  that  he  retained  it  in  his  own  possession,  in- 
forming her  where  he  had  put  it,  and  requested  that  she  take 
possession  of  it  after  his  death,  and  that  she,  after  his  death, 
took  it  into  her  possession.  She  further  *''*  alleges  that  the 
direction  under  which  she  received  the  deed  was  that  she 
was  to  judge  whether  complainant  cared  for  her  mother  prop- 
erly during  her  lifetime,  and  that  at  the  death  of  the  mother 
the  deed  was  to  be  delivered  only  in  case  complainant  had 
^iven  her  proper  support. 

Upon  the  question  of  the  terms  upon  which  the  deed  was 
received  by  the  defendant,  and  the  conditions  upon  the  per- 
formance of  whicii  slie  was  to  deliver  it  to  complainant,  she 
is  disputed  by  the  fact  that  Mr.  Tanner  made  other  provision 
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for  his  wife,  as  well  as  by  his  statements  made  in  his  life- 
time. The  question  is  mainly  one  of  fact.  If  the  deed  was 
in  fact  delivered  by  the  father  before  his  death,  to  be  there- 
after delivered  to  complainant,  this  would  constitute  a  good 
delivery:  Thatcher  v.  St.  Andrew's  Church,  37  Mich.  264, 
269,  and  cases  cited. 

Defendant  contends  that  there  was  no  competent  evidence 
of  delivery.  But  there  is  abundant  evidence  of  the  grant- 
or's statements  that  the  deed  was  delivered  to  the  defendant 
by  him,  to  be  delivered  to  the  complainant.  These  admis- 
sions, being  by  a  party  with  whom  the  defendant  is  in  priv- 
ity, and  relating  to  a  fact  which  is  provable  by  parol,  are 
competent:  Keator  v.  Dimmick,  46  Barb.  158;  Varick  v. 
Briggs,  6  Paige,  323;  22  Wend.  543;  Padgett  v.  Lawrence,  10 
Paige,  170;  40  Am.  Dec.  232;  Baker  v.  Haskell,  47  N.  H. 
479;  93  Am.  Dec.  455;  1  Greenleaf  on  Evidence,  sec.  189. 
See,  also,  Proprietors  of  Church  v.  Bullard,  2  Met.  363. 

While  defendant's  testimony  tends  to  rebut  complainant's 
prima  facie  case,  the  circuit  judge,  who  saw  the  witnesses, 
was  not  impressed  with  her  version  of  the  transaction,  and 
we  are  convinced  that  he  reached  the  correct  conclusion. 

The  decree  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 


Deeds— Delivery  in  Escrow. — A  deed  delivered  I)y  the  grantor  to  a 
tliird  person  to  be  delivered  to  the  grantee,  and  by  such  person  so  delivered, 
is  ralid  thongh  the  grantor  is  dead  at  the  date  of  the  last  delivery:  Sneailun 
▼.  Sneathen,  104  Mo.  201;  24  Am.  St.  Rep.  326.  and  note.  See  further  oa 
this  subject  the  notes  to  Jones  v.  Jones,  16  Am.  Dec.  40;  Stale  Bank  r. 
Evans,  28  Am.  Dec.  408,  and  Periy  v.  Patterson,  42  Am.  Dec.  426. 

Evidence — Declarations  of  Deceased  Peb<!on's. — The  declarations  of 
•n  ancestor  to  the  eflfect  that  he  had  conveyed  the  property  to  the  defend, 
ant  are  competent  evidence  in  favor  of  the  defendant  and  against  his  heirst 
Terry  v.  Rodahan,  79  Ga.  278;  11  Am.  St.  Rep.  420,  and  note.  See,  also, 
the  notes  to  McLeod  r.  Swain,  27  Am.  St.  Rep.  231;  Connecticut  River  Sav. 
Bank  r.  Albee,  33  Am.  St.  Rep.  949,  and  Currier  r.  Oale,  77  Am.  Deo.  346w 
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Globe  Iron  Works  Company  v.  Steamer  "John 
B.  Ketcham,  2nd." 

[100  Michigan,  583.] 

Admiralty— Maritime  Contracts — State  Jurisdiction.— Contracts  for 
the  construction  of  vessels  and  water  craft,  and  for  the  furnishing  of 
materials  therefor,  before  they  are  launched,  are  non-maritime.  Liens 
and  proceedings  to  enforce  them  are  under  state  control,  and  may  be 
enforced  in  state  courts. 

Admiralty — State  Jurisdiction — Conflict  of  Laws. — A  state  law  pro- 
viding a  lien  and  method  for  its  enforcement  in  the  state  courts,  for 
building  vessels  or  water  craft,  and  furnishing  materials  and  machinery 
therefor  before  the  vessel  is  launched,  is  not  in  conflict  with  the  United 
States  admiralty  law. 

T.  E.  Tarsney  and  W.  W.  Wicker,  for  the  appellant. 

Hatch  &  Cooley,  for  the  respondent. 

*®*  Grant,  J.  This  is  a  proceeding  to  enforce  a  lien  under 
the  water  craft  law  of  this  state,  being  chapter  285  of  Howell's 
Statutes.  The  law  now  in  existence  was  enacted  in  1864, 
and  was  entitled  "An  act  to  provide  for  the  collection  of 
demands  against  water  craft."  The  claim  is  for  one  boiler 
and  attachments,  one  smokestack  and  umbrella  with  attach- 
ments, furnished  and  used  in  the  building,  fitting,  furnish- 
ing, and  equipping  of  the  steamer  John  B.  Ketcham,  2nd, 
The  steamer  was  built,  and  the  property  which  is  the  subject 
of  his  claim  was  furnished,  in  the  state  of  Ohio.  The  water 
craft  law  of  that  state  is  similar  to  that  of  Michigan.  Section 
44  of  the  act  (Howell's  Stats.,  sec.  8278)  reads  as  follows: 
"In  cases  where,  by  the  general  maritime  law  or  laws  of  any 
other  of  the  United  States,  now  or  liereafter  to  be  passed, 
liens  similar  to  those  provided  for  in  this  act  shall  have  been 
created  against  water  craft,  the  same  may  be  enforced  under 
the  proceedings  established  by  this  act  in  like  manner  as  if 
they  accrued  in  this  state;  and  chattel  mortgages  upon  such 
water  craft,  or  other  interest  therein,  held  in  such  other  states 
under  the  laws  thereof,  may  be  enforced  hereunder  against 
surplus  proceeds,  in  like  maimer  as  if  held  in  this  state  under 
its  laws." 

*®*  The  amended  complaint  is  as  follows: 

**  To  the  circuit  court  for  the  couyity  of  Wayne: 

*•  The  amended  complaint  of  the  Globe  Iron  Works  Com- 
pany against  the  steamer  John  B.  Ketcham,  2nd,  her  en- 
gines, boats,  tackle,  apparel,  and  furniture,  and  against  all 
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persons  lawfully  intervening  for  their  interest  therein,  in  a 
cause  of  contract,  alleges  as  follows: 

**  First.  That  the  said  complainant  is  a  cori)oration  duly 
organized  and  existing  under  the  laws  of  the  state  of  Ohio. 

"  Second.  That  said  steamer  is  a  water  craft  of  above  five 
tons  burthen,  used  and  intended  to  be  used  in  navigating  the 
waters  of  this  state,  and  said  steamer  also  navigates  the 
waters  within  and  bordering  upon  the  state  of  Ohio,  and  also 
the  great  lakes  and  their  connecting  waters,  and,  amongst 
others,  lakes  Erie,  St.  Clair,  and  Huron,  and  the  Detroit 
and  St.  Clair  rivers;  that  she  was  built  by  her  owners,  Bills 
&  Koch,  hereinafter  mentioned,  with  the  intent  and  for  the 
purpose  of  being  so  used  in  navigating  said  lakes  and  waters,, 
and  that  they  so  intended  to  use  said  vessel  during  all  the 
time  she  was  being  built. 

"  Third.  That  on  or  about  the  14th  day  of  May,  1892,  at 
the  special  instance  and  request  of  Oscar  P.  Bills  and  Ed- 
ward E.  Koch,  who  were  then  the  owners  of  said  steamer, 
and  were  copartners  doing  business  under  the  firm  name  of 
Bills  &  Koch,  said  complainant  furnished  to  said  steamer 
the  materials  and  machinery  set  forth  in  the  statement  hereto 
annexed,  marked  'Schedule  A,'  and  made  a  part  hereof,  to 
be  used,  and  which  were  actually  used,  in  and  about  the 
building,  fitting,  furnishing,  and  equipping  said  steamer, 
said  steamer  then  being  in  the  process  of  construction,  and 
such  materials  and  machinery  being  intended  to  be  used 
and  actually  were  used,  in  and  about  the  original  building^ 
constructing,  fitting,  furnishing,  and  equipping  said  steamer; 
that  for  said  materials  said  copartners  agreed,  to  and  with 
said  compliiinant,  to  pay  said  complainant  the  amount  of 
money,  and  the  interest  thereon,  stated  in  the  said  schedule, 
to  wit,  the  sum  of  $4,054.72,  $3,936.33  thereof  on  tiie  25th  day 
of  November,  1892,  and  $118.39  thereof  on  the  26th  day  of 
August,  1892. 

^'Fourth.  That  said  materials  and  machinery  are  reason- 
ably worth  the  sums  of  money  charged  for  them  in  said 
schedule. 

"  Fifth.  That,  at  the  time  of  the  commencement  of  this 
action,  there  was,  and  now  is,  due  said  complainant  for 
the  said  materials  the  sum  of  $4,054.72.  with  interest  oa 
$3,936.33  thereof  from  the  25th  day  of  November,  1892,  at 
the  rate  of  six  per  cent  per  annum,  and  on  $118.39  thereof 
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from  the  25th  day  of  August,  1892,  at  the  same  rate,  and  that 
no  part  of  the  same  has  ever  been  pnid. 

*'  Sixth.  That  the  said  contract  for  furnishing  the  mate- 
rials and  ***  machinery  aforesaid  was  made  and  perfornied 
by  the  said  comphiinant,  and  the  said  materials  and  ma- 
•chinery  were  accepted  and  used,  and  intended  to  be  ac- 
cepted and  used  as  aforesaid,  by  the  said  Bills  &  Koch, 
in  the  said  state  of  Ohio;  that  at  the  time  of  the  making 
of  said  contract  between  the  said  complainant  and  the 
said  Bills  &  Koch,  and  at  the  time  the  said  complainant 
eo  furnished  the  said  materials  and  machinery,  the  said 
vessel,  as  said  complainant  is  informed  and  believes,  was 
then  upon  the  land  in  said  state  of  Ohio,  and  not  in  the 
water,  and  had  never  been  in  the  water,  and  had  never  been 
launched,  and  that  at  the  time  of  the  making  of  said  contract 
it  was  the  intent  and  purpose  of  both  the  said  complainant 
and  the  said  Bills  &  Koch  that  the  said  machinery  should 
be  placed  in  the  said  vessel  before  she  was  removed  from  the 
land  or  launched  or  placed  in  the  water,  and  that  the  said 
materials  and  machinery  were  so  placed  in  the  said  vessel 
while  she  was  upon  the  land, and  before  she  was  launched  or 
placed  in  the  water;  that  at  the  time  of  the  making  of  said 
contract,  and  at  the  time  the  complainant  perfornied  the 
same  by  the  delivery  of  said  materials  and  machinery,  and 
at  the  time  the  same  was  so  placed  in  said  vessel  by  said 
Bills  &  Koch,  the  said  vessel,  as  the  complainant  is  informed 
and  believes,  had  not  been  licensed  or  enrolled  under  the  acts 
of  Congress. 

*'  Seventh.  Complainant  further  alleges  that,  on  and  for  a 
long  time  prior  to  the  said  14th  day  of  May,  1892,  and  dur- 
ing all  the  time  since,  there  have  been,  and  now  are,  created, 
'by  the  laws  of  the  state  of  Ohio,  liens  against  water  craft 
similar  to  those  provided  for  by  chapter  285  of  Howell's  An- 
notated Statutes  of  the  state  of  Michigan. 

**  Eighth.  That  the  laws  of  the  state  of  Ohio,  on  and  for  a 
long  time  prior  to  said  14th  day  of  May,  1892,  and  during  all 
the  time  since,  have  provided,  and  do  now  provide,  that  any 
steamboat  or  other  water  craft  navigating  the  waters  within 
or  bordering  upon  said  state  shall  be  liable,  and  such  liabil- 
ity shall  be  a  lien  thereon  for  all  debts  contracted  on  account 
thereof  by  the  master,  owner,  steward,  consignee,  or  other 
agent  for  materials,  supplies,  or  labor  in  building,  repairing, 
iurnishing,  or  equipping  of  the  same. 
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**  Ninth.  That  the  laws  of  said  state  further  provide  that 
the  liens  hereinbefore  mentioned  may  be  enforced  in  a  pro- 
ceeding in  the  nature  of  a  proceeding  in  rem  against  the  water 
craft  ngainst  which  they  accrue  by  name. 

*'  Tenth.  That,  by  the  hxws  of  the  state  of  Ohio  aforesaid, 
a  lien  in  favor  of  said  complainant  has  been  created  an*' 
now  exi.«ts  against  the  said  steamer,  for  tlie  said  sum  o 
$4,054.72,  with  interest  thereon  as  aforesaid,  and  by  reason 
of  the  premises  and  of  the  statute  in  such  case  made  and 
provided  said  complainant  is  entitled  to  and  has  a  lien  upon, 
the  said  steamer  John  B,  Ketchnm,  Sad,  **''  for  the  sum  of 
of  money  last  mentioned,  and  interest  thereon  as  aforesaid, 
which  lien  is  enforceable  under  the  statutes  of  tliis  state  in 
such  case  made  and  provided;  that  said  complainant  is  in- 
formed and  believes  that,  since  its  said  lien  has  accrued,  said 
steamer  has  been  sold  by  said  copartnership,  but  to  wliom 
said  complainant  does  not  know,  but  positively  avers  that 
the  present  owners  of  said  steamer  are  not  bona  fide  pur- 
chasers thereof  without  notice,  but  that,  on  the  other  hand, 
they  had  full  notice  and  knowledge  of  the  said  lien  of  the 
complainant  at  the  time  they  purchased  said  steamer. 

"  Wherefore,  said  complainant  prays  that  process  in  due 
form,  according  to  the  course  and  practice  of  this  court, 
under  the  statute  in  such  case  made  and  provided,  may 
issue,  directed  to  the  sheriff  of  said  county,  commanding 
him  to  seize  and  safely  keep  said  steamer  John  B.  Ketcham^ 
Snd,  her  tackle,  apparel,  and  furniture,  to  answer  all  such 
liens  as  shall  be  established  against  it  according  to  law,  and 
to  make  return  of  his  proceedings  under  such  warrant,  pur- 
suant to  said  statute;  and  also  that,  pursuant  to  said  stat- 
ute, a  summons  to  the  owner  or  master  of  said  steamer  be 
issued  in  due  form,  and  that  judgment  may  be  rendered  in 
favor  of  said  complainant  for  its  claim  aforesaid,  and  that 
the  same  may  be  satisfied,  and  the  coniplainant's  said  lien 
against  said  steamer  may  be  enforced,  according  to  the  stat- 
ute in  such  case  made  and  provided,  and  that  said  complain- 
ant may  have  such  other  and  further  relief  in  the  premises  as 
the  case  may  entitle  it  to." 

The  defendant  owner  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  set  iorth  a  cause  of  action  cognizable 
by  the  state  court,  but  that,  the  vessel  being  engaged  ia 
commerce  upon  the  great  lakes,  proceedings  in  rem  to  en- 
force the  coUectiuu  of  a  claim  against  her  can  be  uiaintained 
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only  in  the  United  States  courts  in  admiralty.  The  demur- 
rer was  overruled,  and  the  defendant  appeals. 

But  one  question  is  raised  by  the  defendant,  viz.,  whether 
the  United  States  admiralty  court  has  exclusive  jurisdiction 
in  the  case.  The  solution  of  the  question  depends  upon  the 
character  of  the  contract.  If  the  contract  under  which  this 
machinery  was  furnished  is  a  maritime  contract,  then  the 
United  States  courts  have  exclusive  jurisdiction;  if  it  is  a 
non-maritime  contract,  then  the  state  court  has  jurisdiction, 
and  the  remedy  provided  by  the  state  water-craft  ^^^  law  is 
valid.  The  learned  counsel  for  the  defendant  have  cited 
many  authorities  where  the  jurisdiction  of  the  state  courts 
was  denied  over  proceedings  in  rem  instituted  in  such  courts 
upon  maritime  contracts  and  maritime  torts.  Among  these 
are  the  following:  The  Nine  v.  Trevor,  4  Wall.  555;  The  Moses 
Taylor,  4  Wall.  411;  The  Belfast,  7  Wall.  624;  Brookman  v. 
Hamill,  43  N.  Y.  554;  3  Am,  Rep.  731;  In  re  Steamhoat 
Josephine,  39  N.  Y.  19;  Steavier  Petrel  v.  Dumont,  28  Ohio 
St.  602;  22  Am.  Rep.  397;  Campbell  v.  Sherman,  35  Wis.  103; 
Vose  V.  CocJccroft,  44  N.  Y.  415;  The  General  Buell  v.  Long,  18 
Ohio  St.  521;  Weston  v.  Morse,  40  Wis.  455;  Ferran  v.  Hos- 
ford,  54  Barb.  200. 

In  the  case  of  The  Moses  Taylor,  4  Wall.  411,  suit  was 
brought  in  a  state  court  on  a  contract  for  the  transportation 
of  a  passenger,  which  was  held  to  be  a  maritime  one,  like 
the  transportation  of  merchandise. 

The  Hine  v.  Trevor,  4  Wall.  555,  was  a  case  of  collision  on 
the  Mississippi  river,  near  St.  Louis.  The  libelants  brought 
suit  under  the  state  law  of  Iowa,  which  subjugated  the  ves- 
sel to  sale  in  satisfaction  of  the  damages  sustained.  Held,  a 
maritime  tort. 

In  The  Belfast,  7  Wall.  624,  the  libelants  sued  in  the  state 
court  for  the  loss  of  twenty-nine  bales  of  cotton  wliile  in 
transportation.     Held,  a  maritime  contract. 

The  libelants  in  In  re  Steamboat  Josephine,  39  N.  Y.  19, 
were  proceeding  to  enforce  a  lien  under  the  state  law  for 
supplies,  etc.,  furnished  to  the  vessel  while  engaged  in  com- 
merce between  the  port  of  New  York  and  a  port  in  the  state 
of  New  Jersey. 

In  Steamer  Petrel  v.  Dtimont,  28  Ohio  St.  602,  22  Am.  Rep. 
397,  a  case  greatly  relied  upon  by  the  defendant's  counsel, 
it  was  held  that  contracts  for  supplies  furnished  at  the  home 
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port,  while  the  vessel  was  engaged  in  navigation,  were  mari- 
time contracts. 

These  will  sufficiently  illustrate  the  character  of  the  cases. 
In  all  the  jurisdiction  of  the  state  court  was  denied  because 
the  contracts  involved  were  maritime. 

It  is  equall}'  well  established  by  a  long  line  of  authorities, 
•®*  in  both  the  federal  and  the  state  courts,  that  state  courts 
have  jurisdiction  over  cases  founded  upon  non-maritime  con- 
tracts or  non-maritime  torts:  Edwards  v.  Elliott^  21  Wall.  532; 
Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  388;  Foster  v. 
The  Richard  Biisteed,  100  Mass.  409;  1  Am.  Rep.  123;  Mc- 
Donald V.  The  Nivibus,  137  Mass.  360;  Sheppard  v.  Steele,  43 
N.  Y.  52;  3  Am.  Rep.  660;  King  v.  Greenway,  71  N.  Y.  413; 
Wilson  v.  Lawrence,  18  Hun,  56;  aflfirmed  82  N.  Y.  409; 
Scow  "A/.  Tultle"  v.  Buck,  23  Ohio  St.  565;  13  Am.  Rep. 
270;  Sintonv.  Steamboat  Roberts,  31  Ind.  488;  7  Am.  Rep.  229; 
Hay  V.  Steamboat  Winnebago,  10  Wis.  428;  Thorsen  v.  The 
J.  B.  Martin,  26  Wis.  488;  7  Am.  Rep.  91.  In  each  of  the 
above  cases  the  proceeding  was  in  rem. 

The  jurisdiction  of  the  admiralty  courts  over  cases  founded 
upon  non-maritime  contracts  has  been  denied  in  the  follow- 
ing cases:  Roach  v.  Chapman,  22  How.  129;  People's  Ferry 
Co.  V.  Beers,  20  How.  Z^^:  Cunningham  v.  Hull,  1  Cliff.  43; 
Young  v.  The  Orpheus,  2  Cliff.  29;  The  Pacific,  9  Fed.  Rep. 
120;  The  Count  De  Lesseps,  17  Fed.  Rep.  460. 

The  fundamental  error  on  the  part  of  the  defendant  lies  in 
the  apparent  assumption  that  the  machinery  in  the  present 
case  was  furnished  under  a  maritime  contract.  Whatever 
may  once  have  been  the  rule,  it  is  now  established  beyond 
controversy  that  contracts  for  the  construction  of  vessels, 
and  for  tlie  furnishing  of  materials  therefor,  before  they  are 
launched,  are  non-maritime,  and  that  liens  and  proceedings 
to  enforce  such  liens  are  under  state  control,  and  may  be 
enforced  in  state  courts.  The  latest  enunciation  of  the  doc- 
trine by  the  supreme  court  of  the  United  States  is  found  in 
the  case  of  The  J.  E.  Rumbell,  148  U.  S.  11,  where  it  is  said: 
*'  It  is  now  settled  that  a  contract  for  building  a  ship,  being 
a  contract  made  on  land,  and  to  be  performed  on  land,  is  not 
a  maritime  contract,  and  that  a  lien  to  secure  it,  given  by 
local  statute,  is  not  a  maritime  lien,  and  cannot,  therefore, 
be  enforced  in  admiralty." 

®*®  Many  autliorities  are  there  cited  and  commented  upon. 

In  the  case  of  Steamer  Petrel  v.  Dumont,  28  Ohio  St.,  602,  22 
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Am.  Rep.  397,  it  was  said  that  "  contracts  for  boat  or  ship- 
building are  not  maritime  contracts":  See,  also,  Lake  v. 
The  Manhattan,  46  Fed.  Rep.  797;  Edwards  v.  Elliott,  21 
Wall.  532;  Roach  v.  Chapman,  22  How.  129;  Cunningham  y. 
Hall,  1  Cliff.  43;  The  Pacific,  9  Fed.  Rep.  120;  The  Count  De 
Lesseps,  17  Fed.  Rep.  460. 

After  the  vessel  is  launched,  contracts  for  equipment, 
or  repairs,  or  material  are  maritime.  Before  the  vessel  is 
launched,  they  are  contracts  upon  land,  and  are  non-mar- 
itime. The  distinction  is  bo  clearly  pointed  out  in  the 
numerous  authorities  above  cited,  and  the  rule  so  firn)]y 
established,  tliat  we  deem  further  discussion  unimportant. 
The  reason  for  the  distinction  appears  to  be  that  in  the  for- 
mer case  the  vessel  is  engaged  in  commerce,  while  in  the 
latter  case  she  is  not,  or,  as  stated  in  Lake  v.  The  Manhattan, 
46  Fed.  Rep.  797,  '*a  ship  in  esse  as  a  maritime  subject  gives 
a  maritime  character  to  all  transactions  directly  connected 
with  it."  That  is  an  interesting  case,  both  in  drawing  the 
distinction,  and  giving  the  reasons  therefor  which  are  sup- 
posed to  exist. 

The  water-craft  law  of  Michigan,  substantially  in  its  pres- 
ent condition,  so  far  as  this  question  is  concerned,  has  been 
upon  the  statute  books  since  1839:  Act  N».  43,  Laws  of 
1839.  Many  cases  arose  under  it  prior  to  1863,  in  none  of 
which  does  the  validity  of  the  act  appear  to  have  been  ques- 
tioned. In  Parsons  v.  Russell,  11  Mich.  113,  83  Am.  Dec. 
728,  one  feature  of  the  act  was  held  unconstitutional  be- 
cause it  violated  the  provision  of  the  constitution  that  "  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law,"  in  that  it  did  not  provide  for  a  deter- 
mination of  the  validity  or  amount  of  the  claim  before  a  judi- 
cial tribunal,  but  authorized  the  seizure  and  sale  of  a  vessel 
upon  the  mere  assertion  of  the  debt  or  demand.  Upon  this 
point,  however,  the  court  was  divided.  ***  In  1864  the  leg- 
islature, in  view  of  that  decision,  passed  a  new  act,  incorpo- 
rating the  main  provisions  of  the  old.  It  differed  from  that 
mainly  in  providing  judicial  proceedings  to  establish  and 
enforce  the  lien.  Several  cases  have  since  been  brought 
under  the  law,  in  none  of  which  has  its  validity  been  at- 
tacked. It  certainly  cannot  be  held,  under  the  authorities, 
to  conflict  with  the  laws  of  the  United  States  in  providing  a 
lien  and  methods  for  enforcing  such  lien  for  the  building  of 
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vessels  and  the  furnishing  of  materials  therefor  before  tho 
vessel  is  launched  into  the  waterways  of  commerce. 

Judgment  affirmed. 

The  other  justices  concurred, 

Shippino— Marittmk  Contracts — What  ark  hot.— A  contract  for 
bnilding  a  ship  or  supplying  engines,  timber,  or  other  material  for  its  coa« 
stniction  is  not  a  maritime  contract:  The  Viclorian,  24  Or.  121;  41  Am.  St. 
Rep.  838,  and  note.  See,  also,  the  note  to  AUantie  Works  ▼.  Tug  Glide,  34 
Am.  St.  Rep.  309. 

Adviraltt  Jukisdiotion — Conflict  or  Laws. — Proceedings  m  rem  ia> 
state  courts  against  a  vessel  to  enforce  a  lien  given  by  a  state  statute  for 
materials  furnished  in  its  construction  may  be  maintained  without  inter- 
fering with  the  jurisdiction  vested  in  the  courts  of  the  United  States  re- 
specting maritime  causes  of  action:  TVte  Victorian^  24  Or.  121;  41  Am.  Sk 
Rep.  838,  and  noto. 
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SORENSON    V,    SWENSEN. 
[55  Minnesota,  68.] 

Jasnoic  OT  thb  Pbace — Jodqmemt. — The  statate  requiring  a  ]nstic«  of 
the  peace  to  "forthwith  render  judgment," simply  means  that  it  shall 
be  rendered  within  a  reasonable  time  after  the  verdict  is  received,  in 
view  of  the  circumstaneea  surrounding  the  particular  case. 

JosTiCE  OF  THE  Peace — JuDOMENT — REASONABLE  TiMB. — A  judgment  rcn- 
dered  by  a  justice  of  the  peace  on  Monday,  upon  a  verdict  returned  on 
the  preceding  Saturday,  is  within  a  reasonable  time  after  verdict  if  he 
was  then  busy  with  other  cases. 

Judgment  was  rendered  in  a  justice's  court  against  Swen- 
een,  from  which  he  appealed. 

C.  E.  Brame,  for  the  appellant. 

Merrick  &  Merrick,  for  the  respondent. 

*•  Buck,  J.  This  case  comes  here  upon  an  appeal  from  a 
judgment  of  the  district  court  of  Hennepin  county  affirming  a 
judgment  of  a  justice's  court  in  said  county.  The  principal 
question  involved,  and  the  only  one  which  we  deem  it  necessary 
to  consider,  is  whether,  upon  the  return  of  the  verdict  in  the 
justice's  court,  the  justice  forthwith  rendered  judgment,  and 
entered  the  same  in  his  docket.  To  fully  understand  this  legal 
question  raised  by  the  appellant  we  quote  a  portion  of  the  return 
of  the  justice,  which  is  as  follows:  "Jury  returned  a  verdict 
for  plaintiff  for  nineteen  and  two  one-hundredths  dollars 
($19.02)  damages  and  cost  of  suit  between  the  hours  of  12  m. 
and  1  p.  M.,  August  20,  1892,  whereupon  judgment  was  en- 
tered in  favor  of  plaintiff,  and  against  the  defendant,  for 
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nineteen  and  two  one-hundredths  dollars  ($19.02)  dam- 
ages, and  costs,  taxed  at  sixty-seven  and  sixty-eight  one- 
hundredths  dollars  ($67.68);  total,  eighty-six  and  seventy 
one-hundredths  dollars  ($86.70).  Said  judgment  was  not 
written  up  till  August  22,  1892,  as  the  court  was  engaged  in 
other  cases,  and  could  not  write  it  up  sooner. 
"  Dated  August  22, 1892. 

"Elijah  Barton,  Justice  of  the  Peace.** 

The  contention  of  the  appellant  is  that  upon  the  return  of 
the  verdict  the  justice  should  have  rendered  his  judgment 
thereon  instantly,  and  entered  the  same  in  his  docket,  and 
that,  not  having  done  so  until  August  22d,  he  lost  jurisdic- 
tion of  the  case;  and  to  sustain  this  position  be  cites  the 
General  Statutes  of  1878,  chapter  65,  section  68,  which  is  as 
follows:  "In  cases  where  the  plaintiflF  is  nonsuited  or  with- 
draws his  action,  or  where  judgment  is  confessed  and  in  all 
cases  where  a  verdict  *•  is  rendered,  the  justice  sliall  forth- 
with render  judgment  and  enter  the  same  in  his  docket." 

The  twenty-first  day  of  August,  1892,  was  Sunday.  Of 
this  fact  the  court  will  take  judicial  notice.  Under  the  laws 
of  this  state  no  one  of  the  courts  is  allowed  to  he  open  on 
Sun(iay  for  the  purpose  of  rendering  judgments.  The  act  of 
the  justice  in  writing  up  the  judgment  was  performed  on  the 
first  court  day  after  the  return  of  the  verdict.  There  are 
several  cases  decided  by  the  supreme  court  of  Wisconsin 
where  it  was  held,  in  construing  a  statute  like  ours,  that  upon 
the  return  of  the  verdict  the  justice  must  render  judgment 
upon  the  same  instantly.  The  supreme  court  of  Iowa  held 
to  the  contrary  in  the  case  of  Burchett  v.  Casady,  18  Iowa, 
344,  where  it  is  decided  that  the  word  "forthwith,"  in  such  a 
statute,  means  within  a  reasonable  time.  We  think  that  the 
ends  of  justice  will  be  better  subserved  by  a  liberal  and 
equitable  construction  of  the  law  and  practice  relating  to 
justice's  courts  tiian  by  the  adoption  of  a  harsh  and  unbending 
rule  of  strict  construction.  We  therefore  hold  that  tlie  word 
"forthwith,"  in  the  section  of  our  statute  quoted,  means,  as 
there  used,  that  tlie  judgjnent  must  be  rendered  within  a 
reasonable  time  after  the  return  of  tlie  verdict.  What  con- 
stitutes such  reasonable  time  will  depend  on  the  circumstances 
surrounding  each  particular  case.  There  should  be  no  unrea- 
sonable delay.  In  this  case  it  appears  that  at  the  time  of  the 
return  of  the  verdict  the  justice  was  engaged  in  hearing  other 
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cases,  and  was  tliereby  prevented  from  rendering  his  judg- 
ment sooner.  Tliat  he  used  reasonable  diligence  and  exer- 
tion in  the  performance  of  his  duty  seems  unquestionable, 
and  the  judgment  of  the  district  court  is  affirmed. 


Judgment  of  Justice  op  the  Peace — Time  of  Entry. — The  justice 
must  enter  judgment  at  once  in  accordance  with  the  verdict:  In  re  Dance, 
2  N.  Dak.  184;  Si  Am.  St.  Rep.  7(>8.  A  delay  of  ninety  days  will  render 
it  void:  Tomlinson  v.  Litze,  82  Iowa,  32;  31  Am.  St.  Rsp.  458.  If  the  stat- 
ute requires  him  to  render  it  within  a  given  time  he  cannot  do  so  after- 
ward: Sibley  v.  Howard,  3  Denio,  72;  45  Am.  Dec.  448.  If  the  statute 
requires  him  to  render  it  "forthwith,"  and  he  at  once  renders  judgment 
after  verdict,  the  judgment  will  not  be  reversed  because  it  was  not  entered 
in  the  docket  until  two  or  tl  ree  days  afterward:  Hall  v.  Tultle,  6  Hill,  38; 
40  Am.  Dec.  382. 


Union  Central  Life  Insurance  Co.  v.  Taggart. 

[55  Minnesota,  95.] 
IssuBAKCE  —  Payment  of  Premium  by  Promissory  Notes  —  Consider- 
ation.— Though  one  of  the  conditions  of  an  insurance  policy  is  that 
it  "shall  not  be  valid  or  binding  until  the  first  premium  is  paid,"  if  it 
is  silent  as  to  the  mode  of  payment,  promissory  notes  received  by  the 
company,  even  in  the  absence  of  any  express  agreement,  must  be 
deemed  to  have  been  accepted  in  payment  of  the  premium.  The  policy 
is  binding,  and  is  a  valid  consideration  for  the  notes. 

Action  on  certain  promissory  notes  given  in  payment  of  a 
premium  on  an  insurance  policy.  The  plaintiff  insured 
defendant's  life,  one  of  the  conditions  of  the  policy  being 
that  it  should  not  be  valid  until  the  first  year's  premium  was 
paid.  Defendant  paid  part  of  it  in  cash,  and  gave  his  three 
promissory  notes  for  the  remainder.  Suit  was  brought  upon 
the  notes  after  maturity  and  plaintiff  obtained  judgment. 
Defendant  moved  for  a  new  trial.  His  motion  was  denied 
and  he  ai)pealed. 

/.  F.  Keene,  for  the  appellant. 

Charles  P.  Barker^  for  the  respondent. 

96  Mitchell,  J.  The  notes  in  suit  were  executed  for  part 
of  the  first  year's  premium  on  a  policy  of  insurance  on  the 
life  of  the  defendant.  One  of  the  conditions  annexed  to 
the  policy  was  that  it  "shall  not  be  valid  or  binding  until 
the  first  premium  is  paid  to  the  company  or  its  authorized 
agent."  The  main  contention  of  the  defendant,  and  the 
only  one  we  deem  it  necessary  to  consider,  is  thiat  there  was 
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an  entire  want  of  consideration  for  the  notes,  for  the  reason 
that,  under  the  condition  quoted,  the  policy  never  became 
operative,  because  the  first  year's  premium  had  not  been  paid 
in  cash.     There  is  clearly  nothing  in  this  point. 

It  is  usually  provided  that  the  policy,  though  delivered, 
shall  not  be  binding  until  the  premium  is  paid;  and,  where 
this  is  the  case,  the  policy  does  not  take  effect,  even  though 
delivered,  until  the  provision  is  complied  with.  But  the 
mode  of  payment  of  the  premium  is  immaterial  if  it  be 
accepted  by  the  company  or  its  agent,  and  no  special  mode 
be  provided  for  in  the  policy.  The  policy  was  silent  as  to 
the  mode  of  payment.  It  was  delivered  with  a  receipt  for 
the  first  year's  premium  attaclied,  countersigned  by  the 
company's  agent  who  accepted  defendant's  notes  for  part  of 
it.  On  this  state  of  facts,  even  in  the  absence  of  any  ex- 
press agreement  to  that  effect,  the  company  must,  in  judg- 
ment of  law,  be  deemed  to  have  accepted  the  notes  in  payment 
of  the  premium:  See  Tayloe  v.  Merchant»'  Fire  Ins.  Co.,  9 
How.  390-402. 

•''  This  constituted  a  consideration  for  the  notes.  There  is 
no  other  point  in  the  case  worthy  of  any  special  consideration. 

Order  affirmed.  

Insurance — Valid  Patmknt  oj  Premiuk. — Acceptanck  of  a  Prom- 
ISSOKT  Note  for  the  premium  is  a  waiver  of  the  condition  for  prepayment 
of  the  premium  on  an  insurance  policy,  and  a  payment  in  accordance  with 
a  custom  to  give  credit,  even  after  a  loss,  will  be  valid  in  spite  of  a  provision 
in  the  policy  avoiding  it  for  nonpayment  of  premium:  Lebanon  Mut.  Int. 
Co.  v.  Hoover,  113  Pa.  St.  691;  57  Am.  Rep.  511,  and  note. 


SoHiLLiNQ  V.  Mullen. 

[53  Minnesota,  122.] 

Assignment  or  Part  or  Claim,  Demand,  or  Obligation  may  be  made,  and 
the  courts  will  recognize  and  protect  the  equitable  interest  of  the  assignee. 

Assignment  of  Part  of  Claim — Action. — If  part  of  an  obligation  or  de- 
mand has  been  assigned  the  assignee  can  maintain  an  action  to  recover 
his  share  by  joining  the  assignor  and  assignee  aa  plaintiffs;  or,  if  the 
former  does  not  join,  by  making  him  a  defendant,  so  that  the  whola 
controversy  may  be  settled  in  one  suit. 

Notice  of  an  Assignment  of  a  Demand  or  Obligation,  or  a  part  thereof, 
given  to  the  debtor,  fixes  the  rights  of  the  parties,  and  protects  the 
assignee. 

Assignment  of  Part  of  Demand — Notice — Payment. — A  debtor  making 
payment  in  full  to  his  creditor  after  notice  that  a  part  of  tiie  obligatioa 
has  been  assigned,  is  still  liable  to  the  assignee  fur  bis  share  of  the  claim. 
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Action  by  plaintiff  to  recover  his  part  of  a  claim  assigned 
to  him.  The  defendant  McFadden,  in  January,  1892,  sold 
and  delivered  to  defendant  Mullen  his  confectionery  store. 
McFadden  was  then  employed  by  Mullen  as  a  clerk  at  a 
ealary  of  eighteen  dollars  a  week.  A  few  days  after  this 
arrangement  the  plaintiff  recovered  a  judgment  against 
McFadden,  and  instituted  proceedings  supplemental  to  exe- 
cution. In  February,  1892,  McFadden  settled  by  assigning 
to  plaintiff  fifteen  dollars  a  month  of  his  salary,  and  by  giv- 
ing an  order  on  Mullen  to  pay  that  amount  each  month  out 
of  his  salary  to  plaintiff,  until  the  judgment  should  be  paid. 
On.  the  next  day  plaintiff  notified  Mullen  of  the  assignment, 
and  gave  him  a  copy  of  the  order.  These  monthly  install- 
ments were  demanded  as  they  became  due,  but  nothing  was 
obtained.  In  the  following  December  plaintiff  requested 
McFadden,  wiio  was  still  at  work  for  Mullen,  to  unite  with 
him  in  an  action  against  Mullen  to  recover  the  money,  but 
he  refused.  Plaintiff  then  brought  an  action  against  Mullen, 
and  joined  McFadden  as  a  codefendant.  Mullen  answered, 
by  way  of  counterclaim,  that  McFadden  was  owing  him  one 
hundred  dollars,  when  the  copy  of  the  order  was  handed  to 
him,  no  part  of  which  had  been  paid.  He  further  answered 
that  on  March  10,  1892,  McFadden  revoked  the  order  and 
directed  him  to  pay  the  plaintiff  nothing,  and  demanded  that 
his  wages  be  paid  to  him  personally  each  week,  and  that  he 
had  accordingly  paid  McFadden  in  full.  McFadden  answered 
that  Mullen  had  paid  him  for  his  services  in  full  as  the  ser- 
vices were  performed,  and  owed  him  nothing.  There  was 
entered  a  judgment  for  plaintiff  on  the  pleadings,  and  Mullen 
appealed. 

Leon  T.  Chamberlain,  for  the  appellant. 

Johnson  W.  Straight  and  Leonard  A.  Straight,  for  the  re- 
epondent. 

**•  Collins,  J.  In  Canty  v.  Lafierner,  31  Minn.  242,  it 
was  determined,  in  accordance  with  the  weight  of  authority, 
that  an  assignment  of  a  part  interest  in  a  demand  or  obliga- 
tion might  be  made,  and  that  the  courts  would  recognize  and 
protect  the  equitable  interest  of  the  assignee.  This  doctrine 
was  referred  to  in  Denn  v.  St.  Paul  etc.  R.  R.  Co.,  53  Minn. 
604,  where  the  real  question  was  whether  a  separate  and 
independent  action  could  be  maintained  by  the  assignee  to 
recover  his  share  of  the  demand,  the  debtor  refusing  to  recog- 
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nize  the  assignment.  The  conclusion  of  the  court  was  that 
Buch  an  action  would  not  lie,  but  it  was  said,  in  substance, 
that  where  the  assignor  and  assignee  were  joined  as  plaintiffs, 
or  the  former,  not  joining,  was  made  a  defendant,  so  that  tlie 
whole  controver  y  might  be  settled  in  one  suit,  the  action 
could  be  sustained.  By  means  of  proper  allegations  in  the 
complaint  the  assignor,  McFadden,  was  made  a  party  defend- 
ant to  this  action,  and  on  this  branch  of  the  case  the  court 
below  ruled  correctly  when  ordering  judgment  for  plaintiflfs 
on  the  pleadings. 

In  addition  to  the  one  just  disposed  of,  several  points  are 
made  by  appellant's  counsel,  only  one  of  which  needs  special 
consideration.  The  others  are  without  merit.  The  plaintifiTs 
claim  was  a  little  less  than  one  hundred  dollars  when  they 
obtained  the  assignment  from  defendant  McFadden.  In  his 
answer  defendant  Mullen  alleged  that  prior  to  the  time  of  the 
execution  and  delivery  of  such  assignment,  and  consequently 
before  he  had  notice  of  it,  McFadden  had  received  from 
him  a  sum  exceeding  one  hundred  dollars  upon  a  promise  to 
return  and  repay  the  same;  that  he  had  not  returned  or 
repaid  any  part  thereof;  and  that  the  whole  remained  due 
and  unpaid.  These  allegations  constituteil,  it  is  claimed,  a 
complete  defense  to  plaintiffs'  cause  of  action,  because  they 
would  have  been  a  perfect  defense,  by  way  of  counterclaim, 
if  found  in  an  answer  interposed  in  an  action  for  services 
brought  by  McFadden  against  Mullen, 

From  the  pleadings  in  this  action  it  clearly  appears  that 
under  McFadden's  contract  with  Mullen  the  former  had  earned 
a  trifle  less  than  eight  hundred  dollars  between  the  dny  upon 
which  due  notice  of  the  assignment  **•  was  served  on  the 
latter  and  the  day  this  action  was  brought,  some  eleven 
months,  and  it  was  alleged  in  Mullen's  answer  that  be  had 
fully  paid  McFadden  for  the  services  admitted  to  have  been 
rendered,  as  before  stated,  bo  that  it  may  be  taken  as  conclu- 
eively  shown  that,  when  this  action  was  commenced,  the 
former  was  indebted  to  the  latter  about  seven  hundred  dol- 
lars, over  and  al)ove  all  setofTs,  or  that,  subsequent  to  notice 
of  the  assignment,  he  had  paid  over  about  that  sum  to  Mc- 
Fadden, ignoring  the  fact,  which  had  been  brought  to  his 
knowledge,  that  these  plaintiffs  had  an  assignment  for  a  por- 
tion of  it.  If  he  still  owes  the  amount  earned,  tb«  plaintiffs 
are  entitled  to  the  sum  which  McFadden  assigned  and  ordered 
to  be  paid  over  to  tiiem.     If,  upon  the  other  hand,  Mullen  has 
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paid  over  to  McFadden  the  entire  amount  of  his  earnings, 
thus  paying  over  money  which  belonged  to  plaintiffs,  and  in 
'total  disregard  of  the  assignment,  the  loss,  if  any,  will  have 
to  be  sustained  by  Mullen,  not  by  plaintiffs.  The  notice  of 
assignment  duly  served  upon  Mullen  fixed  the  rights  of  all 
parties,  and  protected  the  assignees.  The  effect  of  such 
assignment  and  notice  could  not  be  avoided,  directly  or  in- 
directly, by  any  thing  Mullen  might  do. 
Judgment  affirmed.  

An  Assignment  of  Part  of  a  Demand  is  good  in  equity,  though  not  at 
law:  McDaniel  v.  Maxwell,  21  Or.  202;  28  Am.  St.  Rep.  740,  and  note; 
Whitlemore  v.  Jtidd  etc.  Oil  Co.,  124  N.  Y.  565;  21  Am.  St.  Rep.  708,  and 
>note;  Exchan<je  Bank  v.  McLoon,  73  Me.  498;  40  Am.  Rep.  388;  Thnllhimer 
V.  Brinckerhoff,  3  Cow.  623;  15  Am.  Dec.  308.  The  assignment  may  be 
made  either  by  direct  transfer  or  by  an  order  drawn  upon  the  particular 
iund:  Harris  Co.  v.  Campbell,  68  Tex.  22;  2  Am.  St.  Rep.  467,  and  mono- 
graphic note  thereto  discussing  the  subject  of  assignment  of  part  of  a 
demand.  No  particular  form  of  words  or  writing  is  necessary  to  eifect  it. 
It  may  be  wholly  in  writing  or  in  parol,  or  partly  in  both,  but  it  must  desig- 
nate the  particular  fund  upon  which  it  is  intended  to  operate.  After  notice 
to  the  debtor  he  is  bound  to  apply  the  fund  according  to  the  terms  of  the 
assignment:  McDanid  v.  Maxwell,  21  Or.  202;  28  Am.  St.  Rep.  740;  but,  if 
payment  is  made  before  notice  of  the  assignment,  the  debtor  is  not  liable  to 
the  assignee:  Harvin  v.  OaUurhat,  28  S.  C.  21);  13  Am.  St.  Rep.  671.  The 
debtor's  acceptance  or  promise,  in  equity,  neither  creates,  increases,  nor 
diminishes  his  liability  to  the  assignee:  See  monographic  note  to  McDaniel 
ir.  Maxwell,  28  Am.  St  Rep.  746. 
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[55  Minnesota,  159.] 

Pabol  Evidkncb  is  Admissible  to  Fill  Out  Incomplktb  Contract.^ 
If  a  written  order  for  the  purchase  of  a  chattel  is  incomplete,  parol  evi- 
dence is  as  admissible  to  show  what  the  whole  agreement  was  as  that 
the  article  was  ordered  upon  condition  that  it  should  be  of  a  certaia 
quality,  and  that  performance  on  the  buyer's  part  depended  upon  a 
couipliauce  with  the  condition. 

CoNTBACi-s — Ambiguity.  —If  a  written  order  for  the  purchase  of  a  chattel 
contains  the  words  "note  for  one  hundred  and  ten  dollars;  three  fall 
payments  at  eight  per  cent,"  the  time  of  payment  ia  uncertain  and  am- 
biguous, and  the  order  is  incomplete  on  its  face. 

Sale. — A  Delivery  of  Property  so  as  to  Pass  the  Title,  and  make  the 
transaction  an  executed  contract  of  sale,  must  be  a  delivery  of  the  prop- 
erty corresponding  with  the  order  or  contract  of  purchase,  which  is  a 
condition  precedent  to  the  vesting  of  the  title  in  the  vendee. 

Defendant  appealed   from  an  order  granting   plaintiff's 
dotion  for  a  new  trial  after  a  verdict  for  the  defendant. 
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A.  S.  Crossjleld,  for  the  appellant. 
E.  T.  Young,  for  the  respondent. 

**•  Buck,  J.  The  plaintiflf"  brought  suit  agninst  the  de- 
fendant in  the  district  court  for  tlie  sum  of  one  hundred  and 
ten  dolhirs  upon  tiie  instrument,  of  which  the  following  is  a 
copy,  viz: 

"July  13th,  1891. 

"  I  have  this  day  ordered  of  Aultman,  Miller  &  Co.  one 
seven-foot  Buckeye  binder,  for  which  I  agree  to  pay  one  hun- 
dred and  forty  dollars — note  for  one  hundred  and  ten  dol- 
lars, and  his  old  McCormick  binder;  three  fall  payments  at 
eight  per  cent.  The  binder  to  be  delivered  on  or  before  July 
25th,  1891.'* 

Before  the  last-named  date  the  parties  substituted  a  six-foot 
binder,  with  bundle  carrier,  in  the  place  of  the  seven-foot 
binder  mentioned  in  the  original  order,  but  upon  the  same 
terms.  Tiie  ***  defendant  refused  to  execute  the  notes,  for 
the  reason  that  the  binder  was  not  such  as  plaintiff  re{)re- 
Bented  and  warranted  it  to  be.  In  the  niontli  of  December 
following  this  action  was  commenced  for  the  full  amount  of 
the  three  notes  mentioned  in  the  order.  The  defendant  an- 
swered, and  alleged  that  at  the  time  of  ordering  said  machine, 
and  as  part  of  the  terms  of  the  contract  of  said  purchase, 
plaintiff  orally  represented  that  it  would  furnish  a  binder  to 
be  of  good  material,  well  made,  light  draft,  and  as  good  as 
any  other  machine  manufactured  for  the  purpose  of  cutting 
and  binding  grain,  and  that  the  binder  so  to  be  furnished 
would  in  fact  cut  and  bind  grain  as  well  as  any  other  ma- 
chine manufactured  for  such  purpose;  and  that  defendant, 
relying  upon  such  representations,  was  thereby  induced  to 
give  such  order. 

Upon  the  trial  the  evidence  fully  sustained  the  contention 
of  the  defendant,  and  the  jury  so  found. 

Before  submitting  the  case  to  the  jury  the  plaintiff  asked 
the  court  to  instruct  the  jury  to  find  a  verdict  for  plaintiff,  for 
the  reason  that  the  contract  of  sale  in  this  case  was  in  writ- 
ing, and  contained  no  warranty,  and  that,  therefore,  no  oral 
warranty  could  be  shown  to  vary  the  terms  of  the  written 
contract.  The  court  denied  this  motion,  and  the  plaintiff 
excepted.  Afterward  the  plaintiff  moved  for  a  new  trial, 
upon  the  minutes  of  the  court,  and  it  granted  a  new  trial, 
holding  that  this  case  is  controlled  by  the  decisions  of  this 
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court  in  the  cases  of  Thompson  v.  Libby,  34  Minn.  374,  and 
Kessler  v.  Smith,  42  Minn.  494. 

Nothing  in  this  opinion  is  to  be  construed  as  in  any  man- 
ner trenching  upon  the  rule  or  doctrine  laid  down  in  those 
cases. 

Tliis  was  an  executory  instrument.  The  plaintiff  had 
twelve  days  in  wliich  to  furnish  tlie  hinder,  and  the  notes 
were  to  be  executed  in  the  future.  It  does  not  appear  that 
the  binder  was  in  existence  at  the  time  the  order  was  given. 
The  defendant  had  no  opportunity  to  inspect  it  or  test  its  fit- 
ness or  capability  for  doing  tlie  work  for  which  he  had  or- 
dered it.  Now,  a  party  receiving  an  order  for  a  binder  for 
doing  a  certain  kind  of  work  does  not  fulfill  the  conditions  of 
the  order  by  furnishing  a  binder  of  a  different  kind,  and 
which  will  not  do  the  work  of  the  binder  ordered. 

This  is  not  the  case  of  a  binder  being  presetit  at  the  time 
the  order  *®*  was  given,  and  the  seller  then  warranting  the 
binder  to  do  good  work,  but  a  case  of  an  executory  instru- 
ment, incomplete  on  its  face,  and  not  purporting  to  give  the 
whole  of  the  mutual  executory  engagements  of  the  parties. 

The  term  "three  fall  payments,  at  eight  per  cent,"  of  one 
hundred  and  ten  dollars,  is  uncertain  and  ambiguous.  The 
term  "  fall,"  when  applied  to  the  seasons  of  the  year,  is 
defined  by  Webster  to  mean  "the  season  when  the  leaves 
fall  from  the  trees."  If  the  word  "fall,"  as  used  in  this 
order,  means  during  the  months  of  September,  October,  and 
November,  then  its  ambiguity  is  apparent,  for  in  such  case  it 
would  be  payable  in  some  of  those  months;  but  whether 
September  1st,  or  the  middle  of  October,  or  the  last  day  of 
November,  there  is  no  legal  way  of  determining.  The  plain- 
tiflf  might  claim  that  the  payments  would  each  be  due  the 
first  day  of  September  of  each  year,  and  the  defendant  with 
equally  as  much  confidence  claim  that  they  would  not  be 
due  until  the  last  days  of  November  of  each  year,  and  this 
ambiguity  lead  the  parties  into  that  very  litigation  which  the 
law  seeks  to  avoid,  by  requiring  contracts  to  be  definite  and 
certain,  or,  in  other  words,  complete  contracts  in  themselves. 
If  there  was  no  time  mentioned  at  all,  then  it  would  be  under- 
stood by  the  parties  to  be  a  cash  payment,  or  that  delivery  and 
payment  were  to  be  concurrent  acts.  In  the  case  of  O^Donnell 
V.  Leevian,  43  Me.  158,  69  Am,  Dec.  54,  an  instrument  of 
sale  provided  that  the  consi<leration  should  be  one-tiiird  cash 
down,  but  it  was  silent  as  to  when  the  rest  should  be  paid, 
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and  it  was  held  to  be  an  incomplete  instrument,  and  that  no 
action  could  be  maintained  upon  it  at  law  or  in  equity.     In 
this  case  tliere  was  not  that  legal  delivery  or  acceptance  of 
the  property  which  passed  the  title  to  the  defendant.     There 
was  an  actual  physical  delivery  of  the  binder  to  the  defend- 
ant, and  a  temporary  use  of  it  by  him,  but  he  did  not  receive 
any  substantial  benefit  from  its  use,  and  returned  it  to  th& 
premises  of  the  plaintiff,  where  it  was  left,  although  plaintiflT 
refused  to  accept  it.     A  delivery  of  property,  so  as  to  pass 
the  title  to  it  and  make  the  transaction  an  executed  contract^ 
should  be  a  delivery  of  the  property  corresponding  with  th& 
order  or  contract,  which  is  a  condition  precedent  to  the  vest- 
ing of  the  title  in  the  vendee:  10  Am.  &  Eng.  Ency.  of  Law^ 
104,  105.     The  written  instrument  or  order  being  incomplete, 
and  not  purporting  *••  on  its  face  to  express  the  whole  of 
the  mutual  agreement  of  the  parties,   parol  evidence  was 
admissible  to  show  an  oral  agreement  on  the  part  of  plaintiff^ 
which  constituted  a  condition  on  which  defendant  gave  the 
written  order,  and  on  which  performance  on  his  part  was  to- 
depend,  as  that  the  binder  should  be  of  a  certain  quality. 
The  jury  must  have  found  that  the  plaintiff  did  not  in  thi» 
respect  comply  with  its  parol  warranty  and  representations, 
and,  if  not,  then  there  was  not  such  legal  delivery  and  ac- 
ceptance of  the  binder  by  defendant  as  bound  him  to  retain. 
or  pay  for  it. 

The  oral  evidence  respecting  the  parol  warranty  was  prop- 
erly admitted,  and  the  court  below  erred  in  granting  a  new 
trial.  Fur  this  error  the  order  granting  such  new  trial  ia 
reversed.  *  

Parol  Evidbhob  is  Admissibls  to  Pbov«  that  a  WBrrriw  Comtraot 

HAS   BBEN  ADDXD  TO,  CHANOBD,  OR   SaPBRSEDBD  BT  AH  ORAL    AORBEMBNTS 

Bannon  v.  AuUman,  80  Wia.  307;  27  Am.  St.  Rep.  37.  A  parol  agreement 
collateral  to,  but  uot  incoosisteQt  with,  the  written  agreement  on  a  distinok 
■abject  matter,  may  be  proved:  Darhin  r.  Cobleigh,  156  Mass.  108;  32  Aio. 
St.  Rep.  433,  and  note.  If  a  written  contract  of  sale  ia  manifestly  incom* 
plete  parol  evidence  is  admissible  to  show  a  contemporaneous  agreement 
that  the  property  should  be  of  a  particular  quality,  kind,  or  quantity:  Se* 
note  to  Oreen  ▼.  BcUaon,  5  Am.  St.  Rep.  197. 

Parol  Evidekcb  is  Aumissiblb  to  Explain  an  AMBiomrr  nr  a  Writ- 
IWG  whether  latent  or  patent:  Shore  t.  Miller,  80  Qa.  93;  12  Am.  St.  Rep, 
239,  and  note.  For  a  case  of  a  latent  ambiguity,  rather  than  of  mistake  a» 
to  the  person  desii^nated  as  beneficiary  io  »  deed,  sea  Houston  r.  Bryan,  7ft 
Oa.  181;  G  Am.  St.  Rep.  252. 

Sales. — Delfvert  or  Oood^  even  to  a  carrier,  nnder  an  executory  con* 
tract  of  sale  vests  title  in  the  ven  'ee,  if  they  correspond  with  the  contract^ 
AM.  Br.  RBF.,  Vol.  XLin.  — 81 
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but  the  rule  is  otherwise  where  the  gooils  do  not  so  corres^jond:  Pierson  v. 
Crooks,  115  N.  Y.  539;  12  Am.  St.  Rep.  831,  and  note.  In  case  of  an  execu- 
■tory  contract  for  the  manufcicture  of  articles  to  be  delivered  at  a  future  day 
there  is  always  an  implied  warranty  that  the  articles  delivered  shall  answer 
"the  purpose  for  which  they  were  designed:  See  note  to  McCray  Refrvjerator 
-tte.  Co.  V.  Woodti,  41  Am.  St.  Rep.  GOG.  The  purchaser  is  not  bound  to 
-accept  articles  of  a  different  kind  or  quality  from  those  ordered  for  his  pur^ 
^pose.  Tbat  an  article  shall  possess  certain  qualities  is  not  a  mere  warranty, 
•  but  a  condition  precedent  to  liability  on  the  part  of  the  vendee:  Amer- 
ican Bronze  Co.  v.  Oille.lle,  88  Mich.  231;  2G  Am.  St.  Rep.  286,  and  note; 
Harrow  Spring  Co.  v.  Whipple  Harrow  Co.,  90  Mich,  147;  30  Am.  St.  Rep. 
421.  That  there  is  an  implied  warranty  that  a  manu'nctured  article  will 
•newer  the  purpose  intended,  see  Eduards  y.  Dillon,  147  111.  14;  37  Am.  St. 
-Rep.  199,  and  note. 


CxiBSON  V.  Minneapolis,  St.   Paul,  and  Saultb 
Ste.  Marie  Kailway  Company. 

[65  Minnesota,  177.] 

Jury  Trial. — The  Court  has  a  Right  to  Urge  tiik  Jurt  to  Agrbe  upoh 
▲  Verdict.  Hence,  after  the  jury  has  been  out  over  twenty  hours,  it 
is  not  error  for  the  trial  court,  upon  the  jury's  coming  in  a  second 
time,  to  instruct  that,  if  one  or  two  of  them  differ  in  their  views  of  the 
evidence  from  the  otliers,  they  should  thereby  be  in<luced,  altliongli  not 
required,  to  surrender  conscientious  convictions,  and  to  doubt  the  cor- 
rectness of  their  own  judgments,  and  that  this  disparity  of  opinioB 
should  lead  them  to  inquire  whether  they  are  not  mistaken. 

-Jury  Trial — Instructions. — It  is  not  error  for  the  court  to  refuse  to 
give  an  instruction  fully  covered  in  the  general  charge. 

A  Verdict  will  not  bk  Disturbed  on  Appeal  if  there  is  any  evidence  to 
support  it. 

Action  to  recover  damages  for  injuries  occasioned  by  neg- 
ligence. The  plaintiff,  Gibson,  was  a  locomotive  engineer 
-employed  by  defendant  on  a  switch  engine  in  its  yard. 
Plaintiff  testified  that  on  August  25th  he  entered  in  the  repair- 
book  at  the  engine-house  a  request  to  fix  the  footboard,  de- 
ficribed  in  the  opinion,  that  it  was  not  fixed,  and  that  it  fell 
on  August  29th.  Tlie  fireman  on  the  engine  testified  that 
the  footboard  did  not  fall  down,  that  on  a  former  trial  he  had 
testified  falsely,  at  plaintiff's  instance,  that  it  did  fall,  and 
that  he  had  fixed  it  up  again  the  same  evening.  Another 
witness  testified  that  no  entry  was  made  in  the  repair-book 
as  to  this  engine  on  August  25th;  that  Gibson  came  to  the 
engine-house  the  next  March,  and  made  the  entry  at  that 
time  in  his  presence,  and  induced^ him  to  testify  falsely  on 
•4he  former  trial  that  the  entry  was  made  on  August  25th. 
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Plaintiff's  cause  of  action  rested  upon  his  report  of  August 
25th  in  tlie  repair-book,  and  the  promises  made  by  the  lore- 
man  of  tiie  engine-house  on  August  2Gth  and  28th  to  fix  the 
footboard.  No  liability  of  the  railway  company  was  sliowa 
outside  of  this  report  and  such  promises.  A  verdict  for  four 
thousand  dollars  was  obtained  by  plaintiff.  Defendant  ap- 
pealed from  an  order  denying  his  motion  for  a  new  trial. 

C.  D.  &  Thomas  D.  O'Brien,  and  Alfred  H.  Bright,  for  the 
appellant. 

George  B.  Edgerton,  John  D,  O'Brien,  and  John  A.  Lovely, 
for  the  respondent. 

*'•  Collins,  J.  Action  for  damages  alleged  to  have  been 
the  result  of  defendant's  negligence  while  plaintiff  was  in  its 
employ  as  a  locomotive  engineer.  He  worked  a  switching 
locomotive  of  peculiar  construction.  In  the  cab,  elevated 
from  the  floor,  was  a  narrow  footboard  or  platform  upon 
which  the  engineer  stood  when  at  work,  that  he  might  be 
the  better  enabled  to  see  signals  given  by  switchmen  out- 
side, and  to  handle  the  locomotive.  On  one  end  of  this  board 
or  platform  was  a  movable  box.  The  plaintiff  claimed  that 
this  footboard  became  loose;  that  he  twice  notified  Bardsley, 
the  person  in  charge  of  repairs,  of  this  fact,  and  also  called 
for  its  repair  by  means  of  a  book  kept  in  the  office  for  that 
purpose;  that  he  was  assured  and  promised  by  Bardsley  that 
the  repairs  should  be  made,  and  told  to  go  on  with  his  work; 
that  he  did  continue  to  use  the  locomotive,  relying  on  the  as- 
surance and  promise;  and  that  a  few  days  afterwards,  on  the 
twenty-ninth  day  of  Augus^  about  6  o'clock  p.  m.,  the  board  or 
platform  gave  way  while  he  was  handling  the  locomotive, 
throwing  him  down  upon  the  floor  of  the  cab,  and  upon  the 
box  before  mentioned,  and  causing  the  injuries  complained 
of.  The  case  was  twice  tried  before  the  same  district  judge, 
and  **•  a  verdict  obtained  for  the  plaintiff  each  time.  The 
first  verdict  was  set  aside,  really  upon  the  sworn  confessions 
of  two  of  plaintiff's  most  important  witnesses  that  they  had 
perjured  themselves  when  testifying  in  his  behalf.  As  may 
be  surmised,  this  condition  of  affairs  aroused  the  counsel  for 
the  respective  parties,  and  led  to  a  protracted  and  closely 
fought  struggle  when  the  case  again  came  on  for  trial.  We 
are  warranted  in  saying,  after  an  examination  of  the  com- 
plete record,  that  nothing  was  omitted  which  would  tend  to 


484  Gibson  v.  Minneapolis  etc.  Ry.  Co,         [Minn. 

develop  the  truth,  and  aid  the  jury  in  arriving  at  an  intel- 
ligent verdict,  by  the  able  counsel  emplo3'ed  to  try  the  case. 

Taking  such  of  the  assignments  of  error  as  need  be  referred 
to  in  order,  we  find  that  the  first  is  addressed  to  the  refusal 
of  the  court  to  charge  as  requested  by  defendant,  in  effect, 
that  plaintiff  could  not  recover  for  any  injury,  except  that 
received  on  August  29th,  at  the  time  one  Burton  took  the 
engine,  finished  the  work,  and  afterward  aided  the  plaintiff 
to  his  house;  and,  if  the  jury  found  the  injury  was  really 
received  October  30th,  the  verdict  must  be  for  the  defendant. 

Counsel  for  defendant  spent  considerable  time  during  the 
trial  in  an  attempt  to  show  that  plaintiff  received  the  injuries 
of  which  he  complained  on  the  30th  of  October,  and  that 
an  illness  which  attended  him  about  August  29th,  and  for  a 
few  weeks  afterward,  was  brought  about  by  overwork  and 
a  cold;  not  by  a  fall  in  the  cab.  This  claim  was  made  a 
very  prominent  feature  of  the  defense,  and  was  again  and 
again  rendered  conspicuous  in  the  trial.  The  jurors  under- 
stood the  precise  point,  and  its  significance  to  the  litigants, 
and  every  one  must  have  fully  compreliended  tliat  part  of 
the  general  charge  of  the  court  which  was  designed  to  and 
which,  in  our  opinion,  fully  covered  the  proposition  embodied 
in  the  request,  although  not  in  the  same  language.  The 
court  clearly  stated,  what  had  been  so  often  admitted  by  both 
parties,  that  the  plaintiff,  if  he  recovered  at  all,  could  not 
recover  for  injuries  received  at  a  subsequent  time,  nor  for 
any  injuries  except  those  caused  by  the  giving  way  of  the 
board  or  platform,  and  for  no  defect  except  that.  The  court 
repeated  this  language  in  substance  later  in  its  charge,  and 
it  contained  every  thing  found  in  the  rejected  request,  except 
a  direct  reference  to  the  witness  Burton.  Tliis  was  unneces- 
sary for  the  information  of  the  jury,  for  there  was  no  question 
in  the  case  *®*  but  that  the  injuries  complained  of  were 
those  which  were  received  when  Burton  boarded  the  locomo- 
tive, finished  the  work,  and  then  assisted  plaintiff  to  his 
house.  The  latter  so  testified,  fixing  the  date  as  August  29th. 
Although  counsel  made  a  strong  effort  to  show  that  it  was 
actually  in  the  month  of  October,  and  not  in  August,  it  is  to  be 
noted  that  nothing  of  this  nature  was  attempted  through  the 
testimony  of  Burton.  He  was  a  witness  for  the  defense,  re- 
membered the  occasion,  but  did  not  testify  that  it  was  not  on 
the  day  alleged  by  plaintiff.  It  is  obvious  that  the  court  did 
not  err  in  its  refusal. 
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Proceeding  to  a  consideration  of  the  second  and  third  as- 
signlnents  of  error,  it  may  be  said  tiiat  after  tlie  jury  had 
been  out  some  twelve  hours  they  were  brought  into  the  court- 
room, and  it  was  announced  that.no  agreement  had  been 
readied.  The  court  thereupon  addressed  them  as  to  the 
advisability  of  making  furtiier  and  strenuous  efforts  in  that 
direction,  and  again  sent  them  out.  They  then  deliberated 
about  nine  hours,  and  again  stated  their  inability  to  agree. 
The  court  thereupon  remarked  that  it  was  of  importance  tiiat 
a  verdict  be  secured;  that,  while  it  had  no  means  of  knowing 
liow  they  stood,  if  there  should  be  one  or  two  men  who  were 
unable  thus  far  to  reconcile  their  views  with  those  held  by 
their  associates,  it  would  be  worth  while  for  them  to  consider, 
in  view  of  the  fact  that  so  many  jurors  equally  as  honest  and 
of  as  good  judgment  took  an  opposite  view,  whether  they 
were  not  mistaken.  But  they  were  also  told  that  they  were 
not  called  upon  to  surrender  conscientious  views  which 
they  might  hold  of  the  case  in  order  to  reach  a  verdict. 
Further  remarks  along  these  lines  were  made  by  the  court, 
and  the  jury  again  retired.  A  verdict  fur  plaintiff  resulted. 
Ignoring  the  point  made  that  no  proper  exceplion  was  taken 
to  any  part  of  this  language,  we  fail  to  see  wherein  the 
court  erred.  It  had  the  right  to  urge  that  efforts  should 
be  made  to  agree,  and  that,  upon  a  comparison  of  views,  it 
might  be  well  to  consider  and  heed  the  judgment  of  other 
men.  The  purport  of  this  instruction  was  that,  if  any  of  the 
jurors  differed  in  their  views  of  the  evidence  from  a  large 
number  of  their  fellows,  such  difference  of  opinion  should 
induce  the  minority  to  doubt  the  correctness  of  their  own 
judgments,  although  not  required  to  surrender  their  ow^n  con- 
scientious convictions,  and  lead  them  to  a  re-examination 
and  closer  scrutiny  of  the  ****  facts  in  the  case  for  the  pur- 
pose of  revising  and  reconsidering  their  preconceived  opin- 
ions. These  instructions  were  sound,  and  well  adapted  to 
the  situation:  Commonwealth  v.  Tuey,  8  Cush.  1;  Comvion- 
wenlth  V.  Whalen,  16  Gray,  28;  Slate  v.  Smith,  49  Conn.  376. 
See,  also,  McNulty  v.  Stewart,  12  Minn.  434;  Watson  v.  Min- 
fieapolia  St.  Ry.  Co.,  53  Minn.  551.  The  language  used  by 
the  court  below  does  not  come  within  the  scope  of  the  cases 
cited  by  defendant,  as  will  be  seen  upon  comparison. 

It  is  contended  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  continuing  to  use  the  footboard  in  its  defective 
condition,  and  in  not  repairing  or  removing  it     That  he 
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could  have  repaired  it  himself,  or  that  he  could  have  run  the 
locomotive  with  it  entirely  removed,  does  not  demonstrate 
the  correctness  of  tliis  contention.  By  a  rule  of  the  company 
employees  were  required  to  report  defects,  or  to  repair  the 
same  themselves.  There  was  a  positive  injunction  to  do  one 
thing  or  the  other.  The  plaintiff  claimed  that  he  had  com- 
plied with  this  rule  by  reporting  the  defect  to  the  proj)er  per- 
son, and  had  been  twice  assured  that  it  should  be  repaired. 
That  the  plaintiff  could  have  repaired  it  himself  did  not  re- 
lieve the  defendant  company  from  the  duty  imposed  upon  it 
to  repair  when  duly  notified  of  the  existence  of  the  defect. 

It  is  urged  that  the  verdict  was  not  justified  by  the  evi- 
dence. Counsel  for  defendant  company,  in  support  of  tiiis 
position,  have  analyzed  and  comniented  upon  certain  points 
in  the  proofs  in  a  most  vigorous  and  able  manner.  We  are 
obliged  to  admit  that  there  is  great  force  in  their  argument,  but 
we  cannot  justly  say  that  the  verdict  was  without  evidence  to 
support  it.  The  plaintiff's  testimony  was  sufficient  to  estab- 
lish his  cause  of  action,  and  evidently  the  jury  believed  him 
as  against  the  many  witnesses  produced  in  opposition.  The 
remarkable  circumstances  under  which  one  or  two  of  defend- 
ant's witnesses  testified  at  the  second  trial,  having  been  for 
plaintiff  at  the  first,  made  this  an  unusual  case,  and  rendered 
the  trial  judge,  who  had  presided  at  both  trials,  and  the  jury, 
peculiarly  well  qualified  to  determine  where  the  truth  was, 
much  better  than  an  appellate  court.  We  are  compelled  to 
disagree  with  counsel  in  their  assertion  that  by  the  proofs 
plaintiff's  statement  concerning  his  report  of  repairs  needed 
upon  his  loconjotive  and  his  version  of  the  accident  were 
conclusively  shown  to  be  false. 

183  Finally,  although  it  does  not  bear  on  a  determination 
of  the  case,  we  feel  constrained  to  say  that,  in  our  opinion, 
counsel  for  defendant  are  not  at  all  warranted  in  assuming 
that  the  remark  made  in  the  memorandum  attached  to  the 
order  of  the  court  below,  refusing  a  new  trial,  concerning 
certain  witnesses,  was  intended  to  be  or  is  a  reflection  upon 
their  professional  character  or  integrity.  We  feel  confident 
that  no  disinterested  person  reading  the  remark  would  sus- 
pect that  these  gentlemen  were  thought  by  the  court  to  be 
instrumental  in  procuring  the  witnesses  who  at  the  first  trial 
had  testified  in  behalf  of  the  plaintiff  to  bear  false  witness 
against  hira  upon  the  second;  and  we  are  equally  as  certain 
that  the  careful,  conscientious,  and  learned  trial  judge  who 
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penned  this  remark  would  be  among  the  last  to  reflecty 
intentionally  or  inadvertently  upon  the  good  name  and 
fame  of  respectable  gentlemen.  He  had  presided  at  both, 
trials,  had  seen  these  self-confessed  perjurers  when  testifying; 
on  both  occasions,  and  expressed  an  opinion  as  to  when  they 
falsified.  From  wiiat  he  said  it  could  not  be  inferred  that  he- 
charged  corrupt  practices  upon  the  defendant  or  its  attor- 
neys.  Nothing  of  that  nature  could  reasonably  be  implied^ 
Order  aflQrnied. 

Instrpctions  Already  Covered  Need  not  be  Repeated:  Cover  ▼► 
Myers,  76  Md,  406;  32  Am.  St.  Rep.  394,  and  note;  Spokane  Truck  etc.  Co^ 
V.  Hoe/er,  2  Wash.  45;  26  Am.  St.  Rep.  842;  Cincinnati  etc  R.  Ji.  Co.  »- 
Cooper,  120  Ind.  469;  16  Am.  St.  Rep.  334. 

A  Verdict  will  not  be  Disturbed  on  Appeal  if  there  is  any  eviilenc* 
to  support  it:  Bohannon  v.  Combs,  97  Mo.  446;  10  Am.  St.  Rep.  328,  and 
note. 


Martin  v.  Hornsby. 

[55  Minnesota,  187.] 

Bond  Signed  bt  Sureties  Alone  is  Invalid. — The  saretiea  on  the  bond 
of  one  about  to  be  appointed  a  notary  public  are  not  bound  by  its  con- 
ditions if  the  principal  has  failed  to  sign  it,  whether  the  bond  is  joint,. 
or  joint  and  several. 

Bond — Soketies — EIstoppel. — If  the  bond  of  a  notary  public  is  executed 
by  sureties  who  manifestly  do  not  intend  to  be  bound  without  their 
principal,  and  they  do  not  deliver  the  bond,  or  consent  to  its  delivery,, 
or  e^  en  know  of  its  delivery  without  the  principurs  signature,  and  they 
do  nothing  to  estop  themselves,  they  cannot  be  held  liable.  Especially 
is  this  true  if  the  statute  contemplates  that  the  bond  shall  be  signed 
by  the  appointee  as  principal. 

Defendant  Hornsby  in  June,  1892,  represented  to  the 
plaintiflF  that  he  was  the  agent  of  Antonio  Wortman  to  sell 
for  her  a  certain  piece  of  real  property.  He  delivered  to 
plaintiff  a  deed  purporting  to  have  been  signed  by  her,  or^ 
which  he,  as  such  notary  public,  certified  under  his  hand  and 
oflBcial  seal  tliat  she  appeared  before  him  on  June  20,  1889,. 
and  acknowledged  that  she  executed  the  deed  freely  and 
voluntarily.  Plaintiff  paid  Hornsby  six  hundred  dollars  for 
the  property,  but  discovered  afterward  tliat  Mrs.  Wortman 
never  signed  the  deed  or  acknowledged  the  execution  of  it». 
or  received  the  money,  and  that  Hornsby  never  was  her 
agent  or  authorized  by  her  to  sell  the  property.  Hornsby 
disappeared,  and  plaintiff  obtained  leave,  under  the  statute^ 
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to  bring  this  action  in  his  own  name  upon  the  notary's  bond 
to  recover  his  six  hundred  dollars  of  the  sureties.  The 
notary's  appointment  was  made  in  August,  1885,  for  the 
period  of  seven  years,  but  the  bond  had  never  been  signed  by 
the  principal.  The  jury  were  instructed  to  return  a  verdict 
for  defendants.  Plaintiff  moved  for  a  new  trial,  and  appealed 
from  the  order  denying  his  motion. 

H.  H.  Herhstf  for  the  appellant. 

Charles  N.  Bell  and  George  E.  Budd^  for  the  respondents. 

*®*  Collins,  J.  The  question  of  law  presented  in  this 
appeal  is  whether  the  sureties  named  in,  and  who  signed,  an 
instrument  designed  to  be  the  bond  required,  under  the  Gen- 
eral Statutes  of  1878,  chapter  26,  section  2,  of  a  person  about 
to  be  appointed  a  notary  public,  are  bound  by  its  conditions 
wlien  the  principal  has  failed  to  sign  the  same.  The  instru- 
ment purported  to  be  the  joint  and  several  obligation  of 
""A.  H.  Hornsby  as  principal,  and  U.  L.  Lamprey  and  Chas. 
W.  Clark  as  sureties."  It  was  conditioned  that  ''the  above- 
bounden  A.  H.  Hornsby"  should  faitii  fully  discharge  the 
■duties  of  a  notary.  Through  inadvertence  in  the  oHice  of  the 
<;hief  executive  the  failure  on  the  part  of  the  principal  to 
eign  the  purported  obligation  was  overlooked.  I^,  was  ap- 
proved and  a  commission  issued. 

The  statute  above  referred  to  clearly  contemplates  the 
execution  of  a  bond,  with  the  appointee  as  the  principal,  and 
with  sureties;  and  this  is  more  apparent  when  we  read,  in 
connection,  the  first  three  sections  of  the  General  Statutes  of 
1878,  chapter  78,  which  authorize  and  provide  for  the  bring- 
ing of  actions  upon  official  bonds.  So  the  bond  in  question 
Vfa.B  not  executed  in  compliance  witli  the  law,  but  was 
imfinished  and  incomplete.  Speaking  of  a  somewhat  similar 
instrument,  this  court  said,  in  Slate  v.  Avstin,  85  Minn.  51, 
that:  "Upon  its  face,  the  bond  appears  to  be  incomplete.  It 
nvas  not  the  **•*  obligation  of  the  principal  named.  It  did 
aiot,  so  far  as  appears,  bind  the  sureties,  because,  as  appears 
from  the  instrument,  the  obligation  which  they  assumed  was 
that  of  sureties  for  another,  who  was  to  be  the  principal 
obligor.  It  was  not,  therefore,  of  effect,  as  the  bond  of  even 
those  who  executed  it."  This  language  is  in  point  here,  and, 
in  addition  to  cases  there  noted,  attention  may  be  called  to 
Curtis  V.  Moss,  2  Rob.    (La.)    367;  Board   of  Education  v. 
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Sweeney,  1  S.  Dak.  642;  36  Am.  St.  Rep.  767,  and  cases  cited. 
Prima  facie,  the  instrument  now  being  considered  was  in- 
complete and  invalid,  atid  was  not  binding  upon  those  who 
signed  it  as  sureties.  Nor  can  we  see  that  a  distinction  can 
be  drawn  between  bonds  which  are  simply  joint  and  those 
which  are  joint  and  several,  as  was  that  in  controversy.  The 
doctrine  upon  which  all  gf  the  cases  before  referred  to  are 
rested  will  not  admit  of  such  a  distinction,  nor  is  it  suggested 
in  the  leading  case  on  the  other  side  cited  l)y  counsel  for 
appellant:  Trustees  of  Schools  v.  Sheik,  119  111.  579;  59  Am. 
Rep.  830. 

This  brings  us  to  a  consideration  of  the  only  remaining 
point.  It  was  remarked  in  the  Austin  case  that  "it  may  be 
that  persons  executing  such  an  instrument,  which,  upon  its 
face,  appears  to  be  incomplete,  may,  by  their  own  conduct, 
subject  themselves  to  liability  thereon,  or  become  estopped 
from  questioning  the  completeness  of  the  instrument." 

Of  course  no  one  can  doubt  that  if  sureties  see  fit  to  bind 
themselves  absolutely,  in  any  manner,  without  the  signature 
of  the  principal,  although  named  as  such  in  the  bond,  they 
may  do  so,  precisely  as  sureties  may  bind  themselves  altliough 
one  of  their  number  named  as  such  in  the  obligation  has 
refused  to  sign  it,  as  was  the  case  in  Van  Normany.  Baibeau, 
54  Minn.  388.  So  we  now  have  to  inquire  whether,  by  their 
conduct,  these  sureties  have  in  any  way  concluded  tliemselves 
from  denying  a  liability  upon  the  instrunient  which  they 
signed.  From  the  evidence  it  appears  that  a  printed  note 
of  instructions  was  appended  to  the  blank  bond.  By  this 
the  applicant  for  appointmerit  was  informed  tliat  the  bond 
must  be  signed  by  himself  as  principal,  witii  at  least  two 
sureties.  Hornsby  was  a  real  estate  dealer,  and  requested 
Lamprey  and  Clark  to  become  sureties  upon  the  bond  in 
question,  informing  each  that  the  other  had  agreed  so  to 
do.  At  his  request  Clark  went  to  Lamprey's  office,  where 
the  blank  was.  Clark  there  wrote,  in  the  body  *•*  of  the 
bond,  the  three  names  "A.  H.  Hornsby,"  "  U.  L.  Lam- 
prey," and  "Clias.  W.  Clark,"  as  they  appear  in  the  first 
quotation  herein.  Hornsby  was  not  present.  Clark  signed 
the  instrument  in  the  presence  of  a  notary  public  then  in 
Lamprey's  employ,  and  went  away,  leaving  it  with  the  notary. 
Shortly  before  or  after  this  Lamprey  signed  the  bond  in  the 
presence  of  Hornsby  and  the  notary,  at  the  same  time  calling 
Hornsby'fi  attention  to  the  requirements,  as  contained  in  the 
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appended  note,  stating  to  him  that  he  must  sign  it  as  prin- 
cipal, and  that  without  his  signature  it  would  be  worthless. 
Lamprey,  being  called  away,  immediately  left  his  office. 
Both  of  these  sureties  expected  that  the  bond  would  be  signed 
by  Hornsby  as  principal,  and  to  someextent  relied  upon  their 
knowledge  of  the  custom  respecting  such  bonds  and  the  man- 
ner in  which  they  were  usually  required  to  be  executed. 
They  knew  nothing  of  a  delivery  of  this  instrument,  nor  did 
they  know  of  its  incomplete  and  unfinished  condition  until 
after  the  transaction  out  of  which  came  this  litigation.  On 
these  facts  we  are  unable  to  see  how  the  sureties  have  pre- 
cluded themselves  from  asserting  the  invalidity  of  the  obli- 
gation. There  was  no  conduct  on  their  part  which  should 
prevent  them  from  taking  advantage  of  the  incompleteness 
of  the  bond,  or  which  should  estop  them  from  insisting  that 
there  was  no  contract  on  which  they  are  liable. 

It  is  the  admitted  fact  tliat  both  of  these  sureties  had  more 
or  less  knowledge,  later  on,  that  Hornsby  was  acting  as  a 
notary  public,  but,  as  before  stated,  they  were  not  informed 
of  his  delivery  of  the  bond  without  having  signed  it  as  prin- 
cipal. Had  they  been  so  informed,  and  then  allowed  him  to 
exercise  the  duties  of  a  notary,  it  is  possible  that  they  might 
not  have  escaped  the  consequences  of  his  misconduct. 

We  think  it  manifest,  from  the  whole  case,  that  the  sure- 
ties did  not  intend  to  be  bound  on  the  instrument  unless  it 
was  also  executed  by  the  principal  named  therein,  nor  was 
it  the  intention  of  the  chief  executive  of  the  state  to  accept 
it  without  such  execution,  and,  further,  that  the  sureties  have 
not  precluded  nor  estopped  themselves  from  taking  advan- 
tage of  the  omission. 

Order  affirmed. 


Official  Bonds — Faii.urk  of  Principal  to  Sign — Liabilitt  of  Sdrett. 
The  failure  of  a  principal  to  sign  his  ofBcial  bond  conditioned  for  the  faithful 
performance  of  his  official  duty  does  not  render  it  void  or  release  the  surety 
from  liability  thereon:  City  of  Deering  v.  Moore,  86  Me.  181,  41  Am.  St. 
Rep.  534,  and  note.  Contra:  Board  of  Education  v.  Sweeney,  1  S.  Dak.  642; 
36  Am.  St.  Rep,  767,  and  note;  Weir  v.  Mead,  101  CaL  125;  40  Am.  St. 
Bep.  46,  and  note  discussing  the  conflict  of  authority. 
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Merchants*  National   Bank    of  Ceookston  v. 
Stanton. 

[55  llINNESOTA,  21L] 

FiXTCBES— BuiLDiNos  OH  Anothek's  Land.  — It  is  eutirely  Competent  for 
parties  to  agree  that  buildings  sliall  remain  tlie  personal  property  of 
him  who  erects  them,  and  such  an  agreement  may  be  either  express  or 
implied  from  the  circumstances  under  which  the  hu'Klings  are  erected. 

FiXTDHKs — Buildings  on  Another's  Land. — If  buildings  are  constructed 
on  land  by  one  having  no  estate  therein,  and  hence  no  interest  in  en- 
hancing its  value,  by  the  permission  or  license  of  the  owner,  an  agree- 
ment that  the  structures  shall  remain  the  property  of  the  person  erecting 
them  will  be  implied,  in  the  absence  of  any  facts  or  circumstances  tend- 
ing to  show  a  different  intention. 

Fixtures  —  Buildings  on  Another's  Land— Mortgages. — If  buildings 
are  constructed  on  mortgaged  land  by  one  having  no  estate  therein, 
and  hence  no  interest  in  enhancing  its  value,  by  the  permission  or  li- 
cense of  the  mortgagor  in  possession,  between  whom  there  is  an  agree- 
ment that  the  buildings  shall  be  the  personal  property  of  the  one 
constructing  them,  the  absence  of  a  concurrent  agreement  on  the  part 
of  the  mortgagee,  to  the  same  effect,  does  not,  of  itself,  make  the  build- 
ings a  part  of  the  mortgage  security. 

Fixtures  Annexed  Sueskqdent  to  Mortgage  —  Common-law  Rulb 
Inapplicable. — The  old  rule  that  all  fixtures  annexed  subsequently  to 
the  execution  of  a  mortgage,  whether  by  the  mortgagor  or  by  his  ten- 
ant or  licensee  ander  a  lease  or  license  subsequent  to  the  mortgage, 
became  as  to  the  mortgagee  a  part  of  the  realty,  is  repudiated  as  in- 
applicable in  states  where  a  mortgage  is  a  mere  security,  conveying 
neither  title  nor  right  to  possession.  The  old  rule  was  founded  upon 
the  common  -  law  doctrine  tliat  a  mortgage  was  a  conveyance  under 
which  the  mortgagee  became  the  legal  owner,  and  was  entitled  to 
immediate  possession,  the  mortgagor  in  possession  being  considered 
strictly  his  tenant  at  will. 

Marshaling  Securities — Primary  Fund  fob  Payment  ot  Mortgage. — 
If  the  owner  of  mortgaged  lands  sells  portions  of  them  to  third  parties, 
retaining  part  of  them  himself,  unless  the  purchaser  took  cum  onere, 
the  portion  so  remaining  in  the  mortgagor  becomes  the  primary  fund 
for  the  payment  of  the  mortgage,  and  the  portions  sold  are  liable  io 
the  inverse  order  of  their  alienation. 

Marshaling  Securities — Homestead — Mortgages. — If  a  man  and  wife 
execute  a  mortgage  on  their  homestead  aud  other  lands,  and  afterward 
voluntarily  convey,  with  covenants  of  warranty,  a  portion  of  the  mort- 
gaged premises,  the  land  remaining,  although  the  homestead,  becomes 
the  primary  fund  for  the  payment  of  the  mortgage,  as  they  have  no 
equitable  right  to  insist  that  their  homestead  shall  be  protected  to  the 
displacement  of  this  countervailing  equity  of  their  grantee. 

Action  to  foreclose  a  mortgage.  Defendants  Dobson  and 
Martin  alone  appealed — Martin,  because  his  chattel  mort- 
gage was  held  not  to  be  a  lien  on  the  mill  and  machinery 
mentioned  in  the  opinion,  and  Dobson,  because  his  home* 
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stead  was  decreed  to  be  sold  for  the  advantage  of  the  mort- 
gage to  the  bank. 

A.  A.  Miller,  for  the  appellants. 

John  Cromh  and  A.  C.  Wilkinson,  for  the  reBpondent. 

81T  Mitchell,  J.  The  real  issues  in  this  case  are  some- 
what obscured  by  the  prolixity  of  the  stipulated  facts 
(adopted  by  the  trial  court  as  its  findings),  which  contain 
much  that  was  unnecessary  for  the  determination  of  the  case 
in  the  court  below,  and  still  more  that  is  immaterial  in  the 
decision  of  any  question  involved  in  this  appeal. 

The  primary  object  of  this  action  was  to  foreclose  a  mort- 
gage, and  the  principal  question  in  the  case  is  whetlier  a  cer- 
tain building  and  the  machinery  therein  situated  on  the 
mortgaged  premises  was,  as  between  the  plaintiflf  and  de- 
fendants Dobson  and  Martin,  the  personal  property  of  the 
latter,  or  a  part  of  the  realty,  and  hence  covered  by  plaintiff's 
mortgage. 

The  short  facts,  so  far  as  material  to  that  question,  are  as 
follows:  Defendant  Stanton  executed  to  plaintiff  the  mort- 
gage in  suit  on  his  own  real  estate  to  secure  the  joint  debt  of 
himself  and  defendant  Dobson.  Subsequently  Dobson,  "with 
the  knowledge  and  consent"  of  Stanton,  erected  and  put  on 
the  mortgaged  premises  the  building  and  machinery  referred 
to  at  his  own  sole  expense,  and  mainly  with  money  loaned 
to  him  by  defendant  Martin,  to  whom,  as  security  for  its  re- 
payment, he  executed  a  bill  of  sale  and  chattel  mortgage  on 
the  building  and  machinery.  The  building  was  a  large, 
two-story  frame  structure  designed  for  "an  oatmeal  mill,'* 
with  a  one-story  brick  addition  for  an  engine  and  boiler 
room,  in  which  were  placed  machinery  suitable  to  manufac- 
ture oatmeal,  and  an  engine  and  boiler,  pulleys  and  shafting, 
sufficient  to  operate  the  same.  This  machinery  was  of  the 
kind  usually  put  in  oatmeal  mills,  and  was  placed  in  and 
attached  to  the  building  in  the  usual  way,  some  of  it  ^eing 
screwed  to  the  floor  of  the  building,  and  some  of  it  bolted  to 
framework  which  was  fastened  to  the  floor,  and  ***  some  of 
it  held  in  position  by  its  own  weight,  and  all  of  it  operated 
by  shafting  and  belting,  with  power  furnished  by  the  engine 
and  boiler. 

There  is  no  doubt  but  that  such  a  building  and  machinery 
would,  in  the  absence  of  any  agreement  of  the  parties  to 
the  contrary,  become  a  part  of  the  realty,  and  belong  to  the 
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owner  of  the  eoil.  Prima  facie  all  buildings  belong  to  the 
owner  of  the  land  on  which  they  stand  as  part  of  the  realty. 
It  is  only  by  virtue  of  some  agreement  with  the  owner  of  the 
land  that  buildings  can  be  held  by  another  party  as  personal 
property.  If  erected  wrongfully,  or  without  such  agreen;ent, 
they  become  the  property  of  the  owner  of  the  soil.  But  it  is 
entirely  competent  for  the  parties  to  agree  that  they  shall 
remain  the  personal  property  of  him  who  erects  them,  and 
such  an  agreement  may  be  either  express  or  implied  from 
the  circumstances  under  which  the  buildings  are  erected. 
The  trial  court  has  made  no  direct  or  express  finding  as  to 
whether  there  was  any  such  agreement  between  Dobson  and 
Stanton,  and  the  question  here  is  (first  treating  the  case  as  if 
the  controversy  was  between  them)  whether  the  facts  found 
establish  puma  facie  an  implied  agreement  for  separate  own- 
ership of  the  building  and  machinery.  The  fact  that  Stan- 
ton had  mortgaged  this  property  to  secure  a  debt  owing  by 
Dobson  as  well  as  himself,  has  no  bearing  upon  the  question 
in  hand.  That  fact  would  not  render  it  to  Dobson's  interest 
to  expend  his  own  money  for  the  benefit  of  the  land.  Neither 
does  the  fact  that  the  building  was  erected  with  money  fur- 
nished to  Dobson  by  Martin  affect  the  question.  Hence,  re- 
ducing the  facts  found  to  their  lowest  denomination,  they 
amount  to  just  this:  Dobson,  who  had  no  estate  in  the  land, 
erected  the  mill  at  his  own  expense  on  the  land  of  Stanton, 
"  with  the  knowledge  and  consent "  of  the  latter.  The  court 
did  not  find,  and  the  stipulated  facts  do  not  disclose,  a  single 
other  fact  bearing  on  the  question  of  the  intention  or  implied 
agreement  of  the  parties.  Tiie  finding  does,  however,  amount 
to  one  that  the  building  was  erected  by  pernjission  and  li- 
cense from  Stanton.  At  first  we  entertained  some  doubt 
whether  this  alone  was  suflBcient  to  establish  an  implied 
agreement  for  separate  ownership.  Such  an  implication 
would  not  be  drawn  when  a  difiFerent  intention  of  the  parties 
is  indicated  by  the  terms  of  any  express  agreement  between 
them  on  the  subject,  or  when  a  different  intention  is  •*• 
to  be  inferred  from  the  interest  of  the  party  making  the  erec- 
tions or  from  his  relations  to  the  title  of  the  land. 

But  we  have  arrived  at  the  conclusion  that,  where  the 
erections  are  made  by  one  having  no  estate  in  the  land,  and 
hence  no  interest  in  enhancing  its  value,  by  the  permission 
or  license  of  the  owner,  an  agreement  that  the  structures 
shall  remain  the  property  of  the  person  making  them  will  be 
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eimplied,  in  the  absence  of  any  other  facts  or  circumstance 
tending  to  show  a  different  intention.  This  seems  to  us  a 
reasonable  doctrine,  and  one  supported  by  the  authorities, 
although  we  admit  that  in  all  the  cases  we  have  exajiiined, 
including  our  own  case  of  Little  v,  Willford,  31  Minn.  173,  there 
were  always  some  other  facts  or  circumstances  in  evidence 
bearing  upon  the  question  of  the  intention  of  the  parties.  In- 
deed it  would  be  difficult  to  conceive  of  any  case  where  this 
would  not  be  the  fact  if  all  the  circumstances  bearing  on  the 
question  were  fully  in  evidence.  The  present  case  comes  up 
in  the  peculiar  shape  it  does,  because  submitted  on  stipulated 
facts  probably  more  or  less  incomplete:  See  Howard  v.  Fes- 
senden,  14  Allen,  124-128;  also  Prince  v.  Case,  2  Am.  Lead. 
Cas.,  5th  ed.,  562. 

We  are  therefore  of  opinion  that  the  facts  found  establish 
prima  facie  an  implied  agreement  between  Dobson  and  Stan- 
ton for  separate  ownership  of  this  building  and  machinery, 
and  hence  that,  at  least  as  between  them,  they  would  have 
remained  the  personal  property  of  Dobson. 

But  plaintiff  contends  that,  to  render  it  personal  property 
as  to  it,  it  should  have  been  a  party  to  the  agreement  to  that 
effect;  and  that,  in  the  absence  of  any  such  agreement  on 
its  part,  its  rights  must  be  determined  by  the  rule  which 
obtains  between  mortgagor  and  mortgagee,  which  is  that  all 
fixtures  annexed  to  the  land  by  the  mortgagor  become  part  of 
the  mortgage  security;  and  that  the  mortgagor  could  not  give 
to  a  tenant  or  licensee  a  right  which  he  himself  did  not  possess. 

Independently  of  any  technical  grounds  there  are  mani- 
festly good  reasons  why  this  should  be  the  rule  as  to  the 
mortgagor  himself,  for,  being  the  owner  of  land,  and  pre- 
sumably looking  to  its  redemption,  it  must  be  presumed  that 
what  he  adds  to  it  is  for  the  benefit  of  his  own  estate,  which 
he  can  always  save  by  redeeming  the  premises. 

***  It  undoubtedly  was  formerly  the  rule  that  all  fixtures 
annexed  subsequently  to  the  execution  of  the  mortgage, 
whether  annexed  by  the  mortgagor  or  by  his  tenant  or 
licensee  under  a  lease  or  license  subsequent  to  the  mortgage, 
became,  as  to  the  mortgagee,  a  part  of  the  realty.  But  this 
rule  was  founded  upon  the  old  common-law  doctrine  that  a 
mortgage  was  a  conveyance  under  which  the  mortgagee  be- 
came the  legal  owner,  and  was  entitled  to  immediate  posses- 
sion, the  mortgagor  in  possession  being  considered  strictly 
his  tenant  at  will. 
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This  is  still  the  rule  in  those  states — notably  Massachu- 
setts— which  adhere  to  the  doctrine  that  a  mortgage  is  a  con- 
veyance. But  tiie  reasons  for  the  rule  have  no  application 
where,  as  in  this  state,  a  niortgnge  is  a  mere  security,  and 
neither  conveys  tlie  title  nor  gives  any  right  to  the  posses- 
sion. Hence  in  those  states  where  a  mortgage  is,  as  with  us, 
a  mere  security,  there  is  a  general  tendency  to  repudiate  the 
old  rule  as  inapplicable,  and  to  hold  that,  as  to  fixtures 
placed  on  the  mortgaged  premises  subsequently  to  the  exe- 
cution of  the  mortgage,  there  is  no  absolute  presumption  that 
they  were  annexed  for  the  benefit  of  the  realty,  and  that, 
where  the  intention  or  agreement  of  the  mortgagor  and  the 
party  making  the  annexation  was  that  the  thing  annexed 
should  not  become  part  of  the  realty,  the  absence  of  a  con- 
current agreement  to  that  effect  on  part  of  a  prior  mortgagee 
will  not,  of  itself,  make  the  annexation  a  part  of  the  mort- 
gage security.  This  would  seem  just,  for,  the  annexation 
not  having  been  made  wiien  he  took  his  mortgage,  he  has 
not  been  misled,  or  advanced  any  thing  on  the  faith  of  it.  and 
bence  ought  not  to  be  permitted  to  avail  himself  of  it  as  a 
part  of  his  security,  contrary  to  the  intention  of  the  party 
making  the  annexation:  Crippen  v.  Morrison,  13  Mich.  23; 
Davenport  v.  Shants,  43  Vt.  546.  See,  also,  Tift  v.  Horton^ 
63  N.  Y.  380;  13  Am.  Rep.  537. 

We  are  therefore  of  opinion  that,  upon  the  facts  presented 
by  the  record,  plaintiff"  has  no  better  or  greater  right  to  these 
annexations  than  Stanton  would  have. 

Certain  questions  arise  as  to  the  correctness  of  the  direc- 
tions of  the  court  as  to  the  order  in  which  the  premises  cov- 
ered by  the  several  mortgages  of  the  parties  should  be  sold, 
and  as  to  the  distribution  of  the  proceeds.  As  only  Dobson 
and  Martin  appeal,  their  rights  alone  can  be  considered,  and 
the  rights  of  the  other  defendants  *'*  are  material  only  so 
far  as  they  bear  upon  the  rights  of  the  appellants.  The 
material  facts  are  as  follows:  Dobson  owned  three  tracts  of 
land,  which,  for  convenience,  we  will  call  tracts  A,  B,  and  C, 
a  part  of  C  being  his  homestead. 

He  and  his  wife  executed:  1.  A  mortage  on  A;  2.  A  mort- 
gage on  both  A  and  B;  and  3.  A  mortgage  on  C  (including 
his  homestead),  as  additional  security  for  the  sanie  debt  se- 
cured by  the  second  mortgage.  All  of  these  mortgages  are 
now  held  by  the  defendant  Martin.  Subsequently  to  the  exe- 
cution of  these  mortgages  Dubsoa  and  wife  conveyed  these 
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tracts  by  warranty  deed  in  the  following  order  of  time:  1. 
Tract  A  to  defendant  Stanton,  who  then  executed  thereon  to 
plaintiff  the  mortgage  now  being  foreclosed;  2.  Tract  B  to 
defendant  Cunningham;  3.  All  of  tract  C,  except  their  home- 
stead, to  defendant  Palmer, 

In  this  action  the  plaintiff  asks  for  the  foreclosure  both  of 
its  own  mortgage  and  of  the  tliree  Martin  mortgages,  and 
that  the  lands  covered  by  all  of  them  be  sold,  and  the  pro- 
ceeds applied  according  to  rights  of  the  several  parties. 
If  seasonably  objected  to,  perhaps  all  of  this  could  not  be 
done  in  this  action,  but  none  of  the  defendants  objected  to 
it,  and  defendant  Martin,  in  his  answer,  unites  with  plaintiff 
in  asking  that  it  be  done. 

In  its  judgment  the  trial  court,  after  directing  that  all  four 
mortgages  be  foreclosed,  and  all  the  property  covered  thereby 
be  sold,  further  directed,  among  other  things:  1.  That  all 
of  tlie  proceeds  of  the  sale  of  tracts  B  and  C  be  applied 
on  Martin's  second  and  third  mortgages  (which  may  be 
treated  as  one,  being  security  for  the  same  debt),  before  ap- 
plying thereon  any  of  the  proceeds  of  tract  A;  2.  That  the 
several  lots  constituting  tract  C  be  sold  separately,  and  that 
the  lot  constituting  Dobson's  homestead  should  only  be  sold 
in  case  the  other  property  covered  by  the  second  and  third 
mortgages  did  not  bring  enough  to  satisfy  the  debt  secured 
thereby. 

The  first  of  these  directions  was  intended,  in  the  interest 
of  plaintiffs  mortgage,  to  marshal  the  securities  so  as  to  re- 
quire Martin  to  exhaust  the  other  property  covered  by  his 
mortgages  before  resorting  to  tract  A,  on  which  alone  plain- 
tiflf  had  a  lien.  Defendant  Martin  urges  that  marshaling  of 
assets  or  securities  is  only  admissible  between  creditors  of 
the  same  common  debtor,  to  whom  both  ***  funds  or  secu- 
rities belong.  To  this  general  rule  there  are  some  apparent 
exceptions,  which,  however,  are  within  its  spirit.  For  ex- 
ample, it  will  be  allowed  between  creditors  of  different  per- 
sons where  it  appears  that  the  debtor  whose  estate  is  sought 
to  be  charged  is  primarily  liable,  and  this  for  the  same  rea- 
son that  subrogation  may  be  admitted  where  the  two  securities 
belong  to  different  persons  if  the  fund  not  taken  be  one  which 
in  equity  is  primarily  liable.  Proceeding  on  the  same  prin- 
ciple is  the  equity  rule  that,  if  the  owner  of  mortgaged  lands 
Bells  portions  of  them  to  third  parties,  retaining  part  of  them 
himself,  unless  the  purchasers  took  cum  onere,  the  portion  so 
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remaining  in  the  mortgagor  becomes  the  primary  fund  for 
the  payment  of  the  mortgage,  and  the  portions  sold  areliabl* 
in  the  inverse  order  of  their  alienation.  This  is  exactly  this 
case.  Stanton  conld  have  insisted  on  the  application  of  this 
rule,  and  plaintifT,  his  mortgagee,  stands,  in  that  regard,  io- 
his  shoes. 

The  application  of  this  same  principle  fully  disposes  of 
Dobson's  contention  that  his  homestead  should  not  have  been 
sold  until  all  the  other  property  covered  by  the  Martin  mort- 
gages, including  tract  A,  had  been  exhausted.  In  Mc Arthur 
V.  Martin,  23  Minn.  74,  we  held  that  where  A  held  a  mort- 
gage on  two  tracts  of  land,  one  of  which  was  the  homestead 
of  the  mortgagor,  and  B  held  a  judgment  against  him  which 
was  a  lien  only  on  the  other  tract,  A  would  not  be  compelled 
to  resort  to  the  homestead  first  in  order  to  leave  the  other 
tract  as  far  as  may  be  to  B.  This  was  upon  the  ground  that, 
to  apply  the  rule  in  reference  to  marshaling  securities  iiv 
favor  of  a  judgment  creditor,  who  obtains  his  lien  by  pro- 
ceedings in  invitum,  and  not  by  contract  of  his  debtor,  would 
be  but  an  indirect  method  of  subjecting  a  homestead  to  the 
payment  of  debts;  that,  under  such  circumstances,  a  judg.- 
ment  creditor  has  no  equity  as  against  the  homestead  riglitr- 
of  the  debtor  and  his  family.  But  wliere,  as  in  this  case,  the 
mortgagor  and  his  wife  have  voluntarily  conveyed,  with  cov- 
enants of  warranty,  a  portion  of  the  mortgaged  premises,  they 
have  no  equitable  right  to  insist  that  their  homestead  shalLt 
be  protected,  to  the  displacement  of  the  countervailing  equity 
of  their  grantee  that  the  portion  of  the  mortgaged  premises 
retained  by  them  shall  be  the  primary  fund  for  the  payment 
of  the  mortgage.  In  the  absence  of  legislation  or  of  express 
agreement  to  that  effect  **'  the  courts  are  not  warranted  in 
interpolating  any  such  stipulation  into  the  contracts  of  parties. 

The  seventh  conclusion  of  law  of  the  trial  court  is  also 
assigned  as  error.  Taken  literally,  it  might  seem  to  mear> 
that  the  court  directed  the  payment  to  plaintiff  of  the  pro- 
ceeds of  property  not  covered  by  its  mortgage.  The  court 
certainly  could  not  have  intended  this;  and,  if  the  language 
implies  that,  it  was  doubtless  an  inadvertent  verbal  inac- 
curacy, which  the  court  would,  and  still  will,  correct  upou 
attention  being  called  to  it. 

Upon  the  appeal  of  Dobson,  the  judgment  is  afiBrmed,  and. 
upon  the  appeal  of  Martin,  that  part  of  the  judgment  which 
adjudges  that  the  mill  and  machinery  referred  to  are  a  part 
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of  plaintiff's  mortgage  security,  is  reversed,  and  a  new  trial 
-of  that  issue  only  is  ordered. 


Fixtures — Buildings  on  Another's  Land. — The  character  of  property 
«8  real  or  personal  may  be  fixed  by  contract  with  the  owner  of  realty  when 
the  article  is  placed  iu  position,  but  such  contract  cannot  aJTect  the  rights 
of  a  mortgagee  or  innocent  purchaser  without  notice:  See  Fijieldv.  Farmers' 
Nat.  Bank,  148  111.  1G3;  39  Am.  St.  Rep,  166,  and  note.  A  building  erected 
upon  the  land  of  another  by  the  latter's  permission,  upon  an  agreement 
that  it  may  be  removed  at  the  pleasure  of  the  builder,  is  personal  property 
if  no  intervening  rights  have  accrued:  Imjalls  v.  St.  Paul  etc.  Ry.  Co.,  39 
Minn.  479;  12  Am.  St.  Rep.  676,  and  note;  Laird  v.  Railroad,  62  N.  H. 
"254;  13  Am.  St.  Rep.  564,  and  note;  note  to  Iloptwell  Mills  v.  Taunton  Sav. 
■Bank,  15  Am.  St.  Rep.  239.  In  the  absence  of  an  agreement  it  is  other- 
wise: Kingsley  v.  McFarland,  82  Me.  231;  17  Am.  St.  Rep.  473,  and  note. 
The  intention  of  the  parties  and  the  uses  to  which  a  thing  is  put  are  niate- 
irial  factors  in  determining  whether  it  is  a  fixture:  Lansing  Iron  He.  Works  v. 
Walker,  91  Mich.  409;  30  Am.  St.  Rep.  488,  and  note;  Atchison  etc.  R.  R. 
<!o.  V.  Morgan,  42  Kan.  23;  16  Am.  St.  Rtp.  471.  If  a  building  is  put 
^pon  mortgaged  land  by  the  consent  of  the  mortgagor,  and  withont  the 
consent  of  the  mortgagee,  it  becomes  a  part  of  the  realty,  and  is  covered  by 
the  mortgage,  and  this  result  cannot  be  averted  by  any  agreement  to  which 
the  mortgagee  is  not  a  party.  One  wlio  purchases  tlie  property  at  a  sale 
«nder  the  mortgage  acquires  title  to  tlie  building,  tliongh  notified  at  the 
sale  of  the  claims  of  another  thereto:  Meagher  v.  Hayes,  152  Mass.  228;  23 
^m.  St.  Rep.  819. 

Fixtures — Agrkement. — The  owner  of  land  can,  by  express  agreement, 
■a-eimpress  the  character  of  personalty  upon  fixtures  wliich  have  become 
-such  by  annexation  to  his  land:  Laird  v.  Railroad,  62  N.  H.  254;  13  Am. 
St.  Rep,  564,  and  note.  A  structure  erected  on  land  for  a  use  which  does 
^ot  enhance  the  value  of  the  land  remains  a  chattel:  Atchison  etc  R.  R.  Co, 
V.  Morgan,  42  Kan.  23;  16  Am,  St.  Rep.  471. 

Fixtures — Agreement — Mortgagee's  Notice. — An  agreement  between 
«  landowner  and  one  atfixing  chattels  to  the  land  that  such  chattels  shall 
retain  their  character  of  personalty  is  efficacious  between  the  parties 
thereto,  and  in  some  of  the  states  is  equally  effective  against  prior  mort- 
gagees and  against  subsequent  purchasers  or  encumbrancers  having  notice 
thereof:  Campbell  v.  Roddy,  44  N.  J.  Eq.  244;  6  Am,  St,  Rep,  889.  That 
such  a  contract  cannot  affect  the  rights  of  a  mortgagee  or  innocent  pur- 
chaser without  notice,  see  note  to  Fijield  v.  Farmers'  Nat.  Bank,  39  Am.  St. 
Rep.  172. 

Marshaling  Securities.  — The  court  has  no  authority  to  impose  upon 
ihe  homestead  a  greater  burden  than  has  been  placed  thereon  by  the  par- 
ties themselves,  or  by  the  law:  See  note  to  Miller  v.  McCarty,  28  Am.  St 
SKep.  379. 

At  Common  Law  a  Mortgage  of  Real  Estate  is  regarded  as  a  con- 

veyance  in  fee,  a  transfer  of  the  legal  title,  leaving  in  the  mortgagor  only 

a  right  to  redeem:  See  monographic  note  to  Cotton  v.  Carlisle,  7  Am.  St. 

Rep.  31-34,  discussing  the  nature  of  the  mortgagor's  estate  at  common  law, 

.  and  the  remedies  available  to  him  to  recover  possession,  or  otherwise  obtain 

I,  his  rights  by  aoit  or  action. 
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CoKTRACTS — ysNDOR  AND  Pi'RCHASBR— Derd — Mkroer,— If  »  deed  ia  M* 
cepted  as  performance  of  a  contract  to  convey  real  estate,  the  contract 
ia  merged  in  tiie  deed  which  alone  determines  the  rights  of  the  parties, 
though  it  varies  from  that  stipulated  for  in  the  contract,  as  where  the 
deed  of  a  third  party  is  accepted  in  liea  of  the  vendor's  deed.  If  the 
deed  accepted  contains  no  covenants  the  grantee  cannot,  in  the  absence 
of  fraud  or  mistake  of  fact,  recover  back  the  consideration  paid,  evea 
on  failure  of  title. 

Vbndor  and  Purchaser — Contract  to  Convey — Deed — Evidence. — If, 
in  performance  of  a  contract  to  convey  real  estate,  the  deed  of  a  third 
party  is  given  instead  of  the  vendor's  deed,  the  bunlen  is  npnn  the 
vendor  to  prove  that  it  was  accepted,  not  merely  as  a  conveyance,  but 
in  performance  of  his  contract.  But  the  vendee  may  prove  by  parol 
that  his  acceptance  of  the  deed  as  performance  was  only  conditional, 
u  such  evidence  would  not  contradict  the  terms  of  the  deed,  or  tend 
to  prove  that  it  wais  not  to  be  operative  as  a  conveyance  according  to 
its  terms.  The  burden  of  proving  any  couditioa  attached  to  the  ao* 
ceptance  ia  apon  the  vendee. 

The  action  was,  on  defendants'  motion,  dismissed  in  the 
lower  court,  after  a  trial  of  the  issues,  on  the  ground  that  no 
damages  had  been  proved.  Plaintiff  appealed  from  an  order 
denying  his  motion  for  a  new  trial. 

Fletcher^  Rockwood  <fc  Dawson,  for  the  appellants. 
Edgerton  &  Maclay,  for  the  respondent. 

•*'  Mitchell,  J.  This  was  an  action  to  recover  the  con- 
sideration paid  for  land  which  defendants  contracted  to  con- 
vey to  plaintiffs  by  "a  good  and  sufficient  deed,  free  of  all 
encumbrances,"  but  which  it  is  alleged  they  had  failed  to 
convey,  and  were  unable  to  convey,  by  reason  of  want  of 
title. 

Stripped  of  immaterial  matter,  the  answer  was  that  de- 
fendants had  performed  by  procuring  a  quitclaim  deed  of 
the  land  to  plaintiffs  from  a  third  party  whose  title  "  rested 
upon  final  receipts  of  the  receiver  of  the  United  States  land- 
office,"  which  deed  plaintiffs  had  accepted  as  full  perform- 
ance of  defendants'  contract. 

The  reply  admitted  the  execution  of  this  quitclaim  deed, 
but  denied  that  plaintiffs  had  accepted  it  as  performance  of 
the  contract,  and  alleged  that,  at  the  time  of  the  execution 
of  the  deed,  it  was  agreed  between  plaintiffs  and  defendants 
that  "  it  should  not  be  deemed  performance  of  the  contract^ 
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except  in  the  event  that  a  patent  for  the  land  should  be 
issued  by  the  government";  that  the  entry  of  the  land  was 
canceled  by  the  government,  and  hence  no  patent  issued,  by 
reason  whereof  there  was  an  entire  failure  of  title. 

No  rule  of  law  is  better  settled  than  that,  where  a  deed 
has  been  executed  and  accepted  as  performance  of  an  execu- 
tory contract  to  convey  real  estate,  the  contract  is  functus 
officio,  and  the  rights  of  the  parties  rest  thereafter  solely  on 
the  deed.  This  is  so  although  the  deed  thus  accepted  varies 
from  that  stipulated  for  in  the  contract,  as  where  the  vendee 
accepts  the  deed  of  a  third  party  in  lieu  of  the  deed  of 
his  vendor;  and  as,  in  the  sales  of  land,  the  law  remits 
**'  the  party  to  his  covenants  in  his  deed,  if  there  be  no 
ingredient  of  fraud  or  mistake  in  the  case,  and  the  party  has 
not  taken  the  precaution  to  secure  himself  by  covenants,  he 
has  no  remedy  for  his  money,  even  on  failure  of  title.  What 
is  said  in  Donlon  \.  Evans,  40  Minn.  501,  seems  to  conflict 
with  this  doctrine,  but  this  question  was  not  involved  in  that 
case.  The  complaint  alleged  false  and  fraudulent  represen- 
tations as  to  the  title  of  the  grantor  in  the  deed.  The  court 
found  this  allegation  to  be  true,  and  the  evidence  abun- 
dantly sustained  the  finding.  This  fraud  was  the  real  gist 
of  the  cause  of  action  in  that  case. 

The  deed  of  a  third  party  not  being  what  the  executory 
contract  called  for,  the  burden  was  on  the  defendants,  as  the 
trial  court  correctly  held,  to  prove  that  plaintiffs  accepted 
the  deed  in  performance  of  the  contract.  But  it  was  not 
necessary  to  prove  that  plaintiffs  expressly  agreed,  in  so 
many  words,  to  accept  it  as  performance;  the  fact  might  be 
proved  by  the  acts  of  the  parties,  and  other  circumstantial, 
but  equally  persuasive,  evidence. 

The  evidence  is  conclusive  that  this  quitclaim  deed  was 
executed  and  unconditionally  delivered  to  plaintiffs  with 
reference  to  this  executory  contract;  also  that  plaintiffs  ac» 
cepted  it  as  a  conveyance  with  reference  to  that  contract  and 
in  lieu  of  a  deed  from  the  defendants,  and  then  proceeded  to 
settle  and  close  up  the  transaction  on  that  basis.  This  cer- 
tainly made  out  at  least  a  'prima  facie  case  for  the  defendants 
that  the  deed  was  accepted  in  performance  of  the  contract. 
If  there  were  any  conditions  attached  to  this  acceptance  the 
burden  was  then  cast  on  plaintiffs  to  prove  it. 

There  would  be  a  very  clear  distinction  (apparently  not 
fully  kept  in  mind  by  counsel)  between  plaintiffs  merely  ac- 
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ceptiug  the  instrument  as  a  conveyance  and  their  accepting 
it  as  performatice  of  defendants'  contract. 

We  therefore  think  that  it  would  have  been  competent  for 
plaintiffs  to  liave  proved  by  parol  the  allegation  of  tlieir  reply 
that  their  acceptance  of  the  deed  as  performance  of  defend- 
ants' contract  was  only  conditional.  Such  evidence  would 
not  contradict  the  terms  of  the  deed,  or  tend  to  prove  that  it 
was  not  to  be  operative  as  a  conveyance  according  to  its 
terms.  But  the  defect  in  plaintiffs'  case  is  that  they  pro- 
duced no  sufficient  evidence  to  rebut  defendants'  evidence 
tliat  the  deed  was  accepted  as  performance  of  the  executory 
***  contract,  or  to  show  that  there  was  any  such  condition 
attached  to  its  acceptance,  or  such  as  is  alleged  in  the  reply. 

The  only  evidence  offered  having  the  least  tendency  in  that 
direction  was  that,  after  the  entry  of  the  land  was  canceled, 
the  defendants  made  some  attenjpts  to  get  a  rehearing  before 
the  secretary  of  the  interior,  in  order  to  get  the  entry  rein- 
stated. While  this  fact  might  be  of  some  weight  as  corrob- 
orative of  some  other  and  better  evidence,  yet,  standing  alone, 
it  amounted  to  nothing. 

Therefore,  in  our  opinion,  the  evidence  as  it  stood  conclu- 
sively showed  that  plaintiffs  accepted  this  quitclaim  of  a 
third  party  as  performance  of  defendants'  executory  contract 
to  convey,  and  hence,  there  being  no  element  of  fraud  or  mis- 
take in  the  transaction,  they  were  not  entitled,  under  the  rules 
of  law  already  referred  to,  to  recover  the  consideration  paid 
because  of  failure  of  title.  On  this  ground  the  action  was 
properly  dismissed,  and  whether  the  trial  court  assigned  the 
right  reason  is  not  material. 

Order  affirmed.  

Merger  or  Contract  or  Sale  im  Deed.— The  general  nile  is  that  all 
articles  of  agreement  for  the  sale  of  land  are  merged  in  and  extinguiahed  by 
a  subsequent  deed  thereof  between  the  parties.  The  agreement  becomea  a 
nullity,  and  the  rights  of  the  parties  are  controlled  by  the  deed:  See  mono* 
graphic  note  to  Clifton  v.  Jachton  Iron  Co.,  16  Am.  St.  Rep.  622-624,  dia- 
cussing  the  subject;  Kerry.  Caloit,  Walker,  115;  12  Am.  Dec.  537;  Ifuntw, 
Aniidon,  4  Hill,  345;  40  Am.  Dec  283;  Timmt  v.  Shannon,  19  Md.  296; 
81  Am.  Dec.  632.  Contra,  Sycedy.  Hann,  1  T.  B.  Men.  16;  15  Am,  Dec. 
78.  But  a  parol  coutract  by  a  vendor  to  refund  the  purchase  money 
on  a  failure  to  give  title,  and  to  repay  all  costs  and  expenses  incurred,  ia 
not  mer:;ed  in  a  deed  subs  queiitly  executed,  with  a  covenant  of  special 
warranty,  but  no  covenant  of  title.  Such  contract  survives  the  deed,  and 
confers  an  independent  cause  of  action,  enforceable  upon  a  failor*  of  Um 
title:  Close  v.  Zell,  141  Pa.  St  390;  23  Am.  St.  Kep.  296. 
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Gilbert  v.  Emerson. 

[55  Minnesota,  254.] 

RlPARiAV  Rights  on  Shore  and  Water  Lots. — The  right  of  the  riparian 
proprietor  upon  navigable  waters  to  reclaim,  improve,  aud  occupy  sub- 
merged  lands  out  to  the  line  of  navigability  may  be  separated  from  tiie 
riparian  right  in  tl)e  shore  land,  and  be  transferred  to,  and  enjoyed  by, 
persons  having  no  interest  in  tlie  original  shore. 

Riparian  Rights— Intention  of  Grantor, — The  rights  granted  by  one 
who  plats  and  sells  his  land  fronting  on  navigable  water,  where  there 
is  submerged  land  lying  between  the  shore  and  point  of  navigability, 
depend  upon  the  question  of  the  grantor's  intention  in  making  the  con- 
veyance. 

Riparian  Rights— Reservation  of  Proprietary  Rights  in  Conveyance 
hot  Presumed. — If  a  party  conveys  a  parcel  of  land  bounded  by  water 
it  will  never  be  presumed  that  he  reserves  to  himself  proprietary  rights 
in  front  of  the  land  conveyed.  The  intention  to  do  so  must  clearly 
appear  from  the  conveyance. 

The  Platting  and  Sale  of  Water  Lots  in  Shallows  lying  between  the 
shore  and  point  of  navigability  in  navigable  waters  manifestly  contem- 
plates reclaiming  them,  and  filling  them  in,  or  otherwise  improving 
them  for  use. 

Riparian  Rights  and  Title  to  Land  Bounded  by  Navigable  Wateps  — 
Conveyances — Water  Lots, — If  the  owner  of  land  fronting  on  a  bay 
plats  it  into  blocks  and  streets,  extending  the  plat  several  blocks  beyond 
the  shore  line,  out  into  the  shallow  water,  but  not  out  to  the  line  of 
navigability,  and  then  conveys,  according  to  the  plat,  the  original  shore 
block  to  one  person  and  all  the  water  blocks  in  front  of  it  to  another 
person,  the  plat  shows,  on  its  face,  an  intention  that  the  outermost 
platted  blocks  shall  be  deemed  the  shore  blocks,  with  all  the  riparian 
rights  in  the  water,  and  land  under  the  water,  in  front  of  them  usually 
incident  to  a  riparian  estate.  Hence,  after  the  owner's  conveyance  of 
these  water  blocks  he  has  no  proprietary  interest  in  the  unplatted  space 
in  front  of  them.  Neither  does  the  grantee  of  the  original  shore  block 
acquire  any  appurtenant  riparian  rights  in  the  unplatted  space  between 
the  outermost  platted  blocks  and  the  line  of  navigability.  His  rights  are 
limited  to  the  lines  of  the  original  shore  block  as  indicated  on  the  plat. 

Appeal  by  the  plaintiff  from  a  judgment  decreeing  that  he 
was  not,  and  that  the  defendant  Howe  was,  the  owner  of  the 
unplatted  submerged  land  in  controversy.  Appeal,  also,  by 
defendants  Emerson  and  Eldridge  from  the  same  judgment 
decreeing  that  they  had  no  title,  estate,  or  interest  in  the 
eame  submerged  land.     Both  appeals  were  argued  together. 

Billson  &  Congdon,  for  the  appellant  Gilbert. 

Edward  Fuller,  for  the  appellants  Emerson  and  Eldridge. 

William  B.  Phelps,  for  the  respondent,  Howe. 

S59  Mitchell,  J.  This  is  another  of  the  familiar  series  of 
controversies  over  titles  and  riparian  rights,  growing  out  of 
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the  fact  tliat  Orrin  W.  Rice,  the  original  owner  of  a  peninsu- 
lar fronting  on  the  waters  of  the  bay  of  Duluth,  known  as^ 
"Rice's  Point,"  in  platting  his  land  into  lots,  blocks,  and' 
streets,  extended  the  plat  for  a  distance  of  several  blocka- 
bej'ond  the  shore  line  out  into  the  sliallow  water:  Gilbert  v» 
EldriJge,  47  Minn.  210;  Braihhaw  v.  Duluth  Imp.  Mill  Co.y. 
52  Minn.  59. 

Rice  did  not,  however,  plat  out  to  the  line  of  navigability, 
and  hence  an  unplatted  space  was  left  between  the  outermost 
blocks  and  the  navigable  waters.  It  is  this  unplatted  space 
which  is  the  subject  of  the  present  controversy. 

After  ])Iattiiig  the  land  Rice  conveyed  the  original  shore- 
block  (85)  to  the  grantors  of  defendants  Emerson  and  El- 
dridge,  and  conveyed  to  the  grantors  of  plaintiff  all  the  wa- 
ter blocks  in  front  of  block  85,  including  those  fronting  on 
the  unplatted  space  referred  to.  Years  afterward  Rice'a 
heirs  conveyed  the  unplatted  space  to  the  defendant  Howe. 

Plaint! (l  claims  the  right  to  occupy  this  unplatted  space 
by  virtue  of  his  ownership  of  the  outermost  blocks  fronting^ 
on  it,  his  contention  being  that  the  plat  clearly  shows  on  it» 
face  that  it  was  intended  that  these  blocks  should  perma- 
nently enjoy  access  to  the  water;  in  short,  that  they  should 
be  the  "  shore  blocks,"  and  tliat,  **•  as  such,  the  ripariai* 
rights  usually  appurtenant  to  the  shore  land  should  attacU 
to  them. 

Defendants  Emerson  and  Eldridge  claim  the  right  to  the 
unplatted  space  as  appurtenant  to  their  ownership  of  the 
original  shore  block,  their  theory  being  that  the  ripariart 
rights  originally  incident  to  the  shore  land  were  curtailed  by 
the  plat  only  as  to  the  land  covered  by  the  platted  blocks^ 
thus  leaving  still  incident  to  the  original  shore  block  the 
unplatted  space  out  to  the  point  of  navigability. 

Defendant  Howe  bases  his  claim  upon  the  deed  from  Rice's 
heirs,  upon  the  theory  that,  where  a  riparian  owner  extends 
the  plat  of  his  land  out  into  the  adjacent  shallow  water,  be 
still  retains,  after  selling  all  his  platted  water  blocks,  the 
right  to  improve,  as  against  his  grantees,  all  that  lies  beyond 
the  boundaries  of  the  plat  out  to  the  line  of  navigability. 

It  is  the  settled  doctrine  of  this  court  that  the  right  of 
the  riparian  proprietor  upon  navigable  waters  to  reclaim,  im- 
prove, and  occupy  submerged  lands  out  to  the  line  of  navi- 
gability may  be  separated  from  the  shore  line,  and  transferred 
to  and  enjoyed  by  persons  having  no  interest  in  the  original 
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•fihore.  We  have  also  lield,  with  reference  to  this  very  prop- 
-«rty,  that  platting  the  land  into  separate  and  distinct  parcels 
or  blocks,  out  into  the  shallow  water  beyond,  in  front  of  the 
:«hore  block,  clearly  indicated  an  intention  to  disassociate  the 
two,  and  hence  that  the  grantee  of  the  shore  block  would 
iicquire  no  interest  in  the  water  blocks  in  front  of  it.  This 
as  conclusive  against  the  claim  of  defendants  Emerson  and 
Eldridge,  for  if  the  platting  in  that  way  indicated  an  inten- 
tion that  the  grantee  of  the  original  shore  block  should  have 
no  right  in  the  water,  or  the  land  under  the  water,  included 
in  the  platted  blocks  in  front  of  it,  it  with  equal  or  even 
greater  force  negatived  any  intention  that  he  should  have 
^ny  rights  in  the  water  or  land  under  it  outside  of  the  inter- 
wening  platted  blocks,  which  he  could  not,  under  the  circum- 
stances, use  as  incident  to  the  original  shore  block.  In 
brief,  the  intention  is  clearly  indicated  that  the  rights  of  the 
grantee  of  that  block  were  to  be  limited  by  the  boundary 
lines  as  indicated  on  the  plat. 

We  have  never  before  had  occasion  to  directly  pass  upon 
the  exact  question  at  issue  between  plaintiff  and  defendant 
Howe;  but  we  *®*  think  that  an  application  of  the  principles 
iinnounced  in  our  former  decisions  necessarily  leads  to  its 
■determination  in  favor  of  the  contention  of  the  plaintiflf. 

The  principle  on  which  all  our  decisions  on  the  subject 
■have  proceeded  is  that  the  question  is  one  of  intention,  as 
indicated  by  the  plat,  with  reference  to  which  all  the  convey- 
ances were  made.  This  plat,  as  we  think,  clearly  implies 
that  the  outermost  platted  blocks  should  be  and  remain  the 
riparian  or  shore  blocks,  and,  as  such,  have  all  the  riparian 
rights  in  and  to  the  water,  and  the  land  under  the  water,  in 
front  of  them,  which  any  riparian  or  shore  estate  has.  This 
would  be  the  impression  which  would  be  inevitably  produced 
■on  the  mind  upon  a  mere  inspection  of  the  plat. 

Where  a  party  conveys  a  parcel  of  land  bounded  by  water 
at  will  never  be  presumed  tliat  he  resei-ves  to  himself  pro- 
prietary rights  in  front  of  the  land  conveyed.  The  intention 
to  do  so  must  clearly  appear  from  the  conveyance;  and  the 
■mere  fact  that  the  boundary  of  the  lot  conveyed  is  indicated 
•by  a  line  on  the  plat  will  not  limit  the  grant  to  the  lines  on 
the  plat,  or  operate  to  reserve  to  the  grantor  proprietary 
rights  in  front  of  the  lot:  Watson  v.  Peters,  26  Mich.  508. 
Had  the  blocks  conveyed  to  plaintiff  been  original  shore 
blocks  (with  no  block  platted  out  in  the  water  in  front  of 


Nov.  1893.]  GiLBEBT  V.  Emerson.  505 

them),  or  had  Rice,  before  conveying  these  outermost  water 
Mocks,  reclaimed  and  filled  them  up,  there  could  have  been 
no  question  but  that  the  grantees  would  have  acquired  all 
tlje  riparian  rights  in  the  water,  and  land  under  water  in 
front  of  them,  usually  appurtenant  to  shore  land. 

But  the  platting  of  these  water  blocks,  and  conveying  them 
with  reference  to  the  plat,  manifestly  contemplated  reclaim- 
ing them  and  filling  them  in,  or  otherwise  improving  tliem 
for  use;  and  we  cannot  see  what  difference  it  makes  whether 
this  had  been  done  before  Rice  conveyed  or  was  only  in  con- 
templation. It  seems  to  us  that  the  plat  contemplates  upon 
its  face,  as  clearly  as  words  could  express  it,  that  the  exterior 
line  of  these  outermost  blocks  was  to  be  treated  as  the  shore 
line,  and  that  the  rights  usually  appurtenant  to  a  riparian  es- 
tate would  attach  to  those  blocks.  All  the  supposed  legal 
objections  to  this  view  are  more  speculative  and  specious 
than  practical  or  sound. 

***  On  the  appeal  of  defendants  Emerson  and  Eldridge, 
that  part  of  the  judgment  appealed  from  is  affirmed,  and  on 
the  appeal  of  plaintiff  that  part  of  the  judgment  appealed 
from  is  reversed,  and  the  cause  remanded,  with  directions  to 
the  court  below  to  render  judgment  in  favor  of  plaintiflf. 


Riparian  RroHTS— Conveyances — Waters  a3  Boundaries— Tipk  Flats 
OR  Water  Lots. — The  right  to  reclaim,  improve,  and  occupy  submerged 
lands  out  to  the  point  of  navigability,  although  incident  to  the  riparian  es- 
tate, may  be  separated  therefrom,  and  be  transferred  to  and  enjoyed  by 
persons  having  no  interest  in  the  ori>^inal  riparian  estate.  So  improvements 
may  be  severed  from  the  uplands,  and  be  held  by  other  persons  having  no 
interest  in  the  original  tract:  See  monographic  note  to  Millet  T.  Menden- 
hall,  19  Am.  St.  Rep.  233,  discussing  the  riglits  of  landowners  in  navigable 
waters  fronting  tiieir  lands,  and  in  tlie  lauds  under  such  waters.  The  ri- 
parian owner  in  making  a  conveyance  may  reserve  the  land  under  water,  but, 
if  the  owner  of  a  city  lot  conveys  it  with  the  waters  of  a  navigable  stream  as 
a  boundary,  he  will  not  be  presumed  to  h;ive  reserved  to  himself  property 
rights  in  front  of  the  land  conveyed,  which  he  may  grant  to  others  for  pri- 
vate occupation,  or  which  he  may  so  use  himself  as  to  cut  off  his  grantee 
from  the  privileges  and  conveniences  which  appertain  to  the  shores  of 
navigable  waters.  On  the  contrary,  the  general  presumption  is,  that  the 
pnrcliaaer's  title  extends  as  far  as  the  grantor  owns:  See  monographic 
notes  U)  Allen  v.  U'eber,  27  Am.  St.  Rep.  57,  discussing  waters  as  boundary 
lines,  and  Miller  v.  Mendenhall,  19  Am.  St.  Rep.  233.  The  owner  of  tide 
flats  or  water  lots  miy  convey  them  without  the  uplands,  or  he  may  con- 
vey the  upland  without  the  flats:  See  note  to  Miller  r.  Mendenhall,  19 
Am.  St.  Rep.  234. 
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Beauohaine  V.  McKinnon. 

[55  Minnesota,  818.] 
Judgment — Official  Bond— Evidence— Sureties.  — A  judgment  recovered 
against  the  principal  upon  an  official  bond,  for  official  misconduct,  is 
prima  facie  evidence  against  the  sureties  in  an  action  against  them  on 
the  bond. 

Action  against  the  sureties  on  a  sheriff's  bond,  condi- 
tioned for  the  faithful  performance  of  his  duties.  The  plain- 
tiff, Beauchaine,  had  recovered  a  judgment  against  the  sheriff 
for  wrongfully  levying  certain  writs  of  attachments  on  the 
property  of  a  stranger  to  the  proceedings.  Plaintiff  then 
sued  the  sureties,  after  an  execution  on  his  judgment  had 
been  returned  unpatisfied,  and  on  the  trial  offered  in  evidence 
the  judgment-roll  in  his  action  against  the  sheriff,  together 
with  the  writ  of  execution  and  return  thereon.  This  evidence 
was  admitted.  Phiintiff  obtained  judgment,  and  defendants 
appealed  from  an  order  refusing  to  set  aside  the  verdict  and 
to  grant  a.  new  trial. 

A.  A.  Miller  and  Martin  O^Bvien,  for  the  appellants. 

Edward  George,  for  the  respondent. 

'*®  Collins,  J.  Tlie  real  questions  involved  in  this  appeal 
are  whether  in  an  action  brought  against  sureties  in  an 
official  bond,  given  by  a  sheriff,  and  conditioned  for  tlie  faith- 
ful performance  of  the  duties  of  his  office  (Gen.  Stats.  1878,  c. 
8,  sec.  193),  a  judgment  which  has  been  rendered  ^*^  against 
such  sheriff  for  official  misconduct  is  admissible  in  evidence, 
and  also,  if  it  be  admissible,  to  what  extent  are  the  sureties 
bound.  A  great  number  of  decisions  have  been  cited  upon 
the  subject,  and  there  is  much  diversity  of  opinion  as  to  the 
effect  of  such  a  judgment.  In  some  of  tlie  states  it  is  held 
that  il  is  of  no  value  as  against  sureties,  and  hence  inadmis- 
sible in  evidence  in  an  action  brought  to  enforce  a  liability 
upon  the  bond:  Pico  v.  Webster,  14  Cal.  203;  73  Am.  Dec. 
647;  Luras  v.  Governor,  6  Ala.  826;  Governor  v.  Shelby,  2 
Blackf.  26;  Cannichael  v.  Governor,  3  How.  (Miss.)  236.  It 
is  well  argued  in  these  cases  that  such  a  judgment  is  res  inter 
alios  acta,  and  therefore  of  no  effect  in  an  action  against 
sureties.  In  a  very  large  number  of  states  it  has  been  deter- 
mined that  such  a  judgment  is  prima  facie  evidence  in  an 
action  brouglit  against  and  involving  the  liability  of  sureties 
upon  an  official  bond.     It  was  so  declared  in  Massachusetts 
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in  1845,  the  learned  Chief  Justice  Shaw  preparing  the  opinion 
{Cily  of  Lowell  v.  Parker,  10  Met.  300;  43  Am.  Dec.  436), 
although  in  later  cases  the  court  departed  from  this  doctrine, 
as  will  be  seen  upon  an  examination  of  the  authorities  here- 
inafter cited.  That  these  judgments  are  at  least  presumptive 
evidence  as  against  sureties  upon  an  official  bond  has  been 
held  in  Stephens  v.  Shafer,  48  Wis.  54;  33  Am.  Rep.  793; 
Norris  v.  Mersereau,  74  Mich.  687;  Graves  v.  Bulkley,  25 
Kan.  249;  37  Am.  Rep.  249;  Faij  v.  Edmislon,  25  Kan.  439; 
Charles  v.  Haskins,  14  Iowa,  472;  83  Am.  Dec.  378;  Mullen 
V.  Scott,  9  La.  Ann.  174;  Miller  v.  Rhoades,  20  Ohio  St.  494; 
Taylor  v.  Johnson,  17  Ga.  521;  Carr  v.  Meade,  77  Va.  142; 
De  Greiff  v.  Wilson,  30  N.  J.  Eq.  435.  We  gather  from  Thomas 
V.  Ilubbell,  15  N.  Y.  405,  69  Am.  Dec.  619,  35  N.  Y.  121,  that 
this  rule  also  prevails  in  New  York. 

A  variety  of  reasons  have  been  given  in  support  of  this 
rule,  and  many  of  them  were  referred  to  and  commented 
upon  in  Stephens  v.  Shafer,  48  Wis.  54;  33  Am.  Rep.  793. 
We  need  not  state  them. 

Tiiere  is  also  a  very  respectable  array  of  authorities  which 
fully  sustain  the  doctrine  that,  where  a  judgment  is  recov- 
ered against  an  officer  for  official  misconduct,  and  against 
which  sureties  upon  his  bond  have  covenanted,  it  is  abso- 
lutely conclusive  on  the  sureties,  in  the  absence  of  fraud  or 
collusion,  both  as  to  the  official  misconduct  and  the  extent 
of  the  damages.  Among  these  cases  may  be  '*'  noted 
Masser  v.  Strickland,  17  Serg.  &  R.  354;  17  Am.  Dec.  668; 
McMicken  v.  Conirnonioealth,  58  Pa.  St.  213;  Chamberlain  v. 
Godfrey,  36  Vt.  380;  84  Am.  Dec.  690;  Tracy  v.  Goodwin,  5 
Allen,  409;  Dennie  v.  Smith,  129  Mass.  143 — both  these  Mas- 
Bachusetts  cases  are  subsequent  to  City  of  Lowell  v.  Parker, 
10  Met.  309;  43  Am.  Dec.  436. 

Wiiile  the  authorities  are  wide  apart  upon  the  question  it 
is  evident  that  the  decided  weight  is  in  favor  of  the  doctrine 
that  a  judgment  against  the  principal  upon  an  official  bond 
IB  prima  facie  evidence  against  the  sureties.  By  this  rule 
the  rigiit  is  reserved  to  such  sureties  to  interpose  any  defense 
they  may  have,  and  to  be  fully  heard  on  the  merits. 

After  a  full  examination  of  the  authorities,  in  deference 
to  the  great  weight  in  this  direction,  and  believing  that  con- 
venience and  public  policy  require  and  will  be  promoted  by 
its  approval,  we  accept  and  adopt  the  prima  facie  doctrine. 
We  admit    that    the  rule  first  mentioned  herein,  declaring 
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judgments  against  principals  upon  official  bonds  ineffectual 
as  against  sureties,  is  more  easily  sustained  on  principle. 
In  fact  the  prima  facie  doctrine  has  less  to  justify  it  than 
that  which  makes  a  judgment  against  the  principal  conclu- 
eive  upon  his  sureties,  except  where  there  has  been  fraud 
and  collusion.  There  is  some  difficulty  in  standing  upon 
the  middle  ground  of  presumption. 

The  counsel  for  appellants  have  cited  and  relied  upon  the 
very  recent  case  of  Pioneer  Sav.  dc  Loan  Co.  v.  Bartsch,  51 
Minn.  474;  38  Am.  St.  Rep.  511.  We  regard  the  views 
therein  set  forth  as  sound  on  principle,  and  rest  satisfied  with 
the  conclusion  therein  reached;  but,  for  the  reasons  before 
mentioned,  we  adopt  the  prima  facie  rule  as  the  most  practi- 
cal and  desirable  one  when  official  bonds  are  involved. 

Order  affirmed.  

Judgment  Against  Officer  as  Evidence  Against  the  Sureties. — ^The 
law  as  to  the  efifect  of  a  judgment  against  the  principal  as  evidence  against 
the  sureties  is  not  settled.  Its  various  phases  are  discussed  in  a  mono« 
graphic  note  to  Charles  v.  Hoskins,  83  Am.  Dec.  380,  381.  See,  also^  Past' 
walk  v.  Bollman^  29  Neb.  519;  20  Am.  St.  Rep.  399. 


Lane  v.  Holmes. 

[55  Minnesota,  879.] 

Equity— Mistake. — For  a  Mistake  of  Law,  pure  and  simple,  there  ia 
generally  no  remedy,  but  relief  may  be  afforded  in  equity  if  the  sur- 
rounding circumstances  are  of  such  a  nature  that  the  adverse  party  is 
seeking  to  avail  himself  of  the  opportunities  aflforded  by  the  mistake, 
and  is  attempting  to  enforce  an  unconscionable  advantage  witliout  con- 
sideration, provided  the  other  party  is  not  blamable. 

Mistake. — Equitable  Relief  can  be  Granted  if  there  is  a  mistake  of 
fact,  or  a  mistake  of  law  and  fact  combined,  especially  if  it  does  not 
result  in  injury  to  the  opposite  party. 

Mistake  in  Foreclosing  Mortgage— Resale. — If,  by  mistake  in  the 
computation  of  interest,  mortgaged  premises  are  sold  at  foreclosure  sale 
for  more  than  is  due,  and  the  property  is  worth  less  than  is  due,  the 
mortgagee,  having  bid  in  the  praniises  with  the  object  of  extinguish- 
ing the  indebtedness,  may  be  relieved  in  equity,  and  a  resale  ordered, 
without  a  tender  on  his  part  of  the  value  of  the  use  of  the  premises 
after  the  expiration  of  the  time  for  redemption,  that  value  being  mach 
less  than  the  mistake  made  in  the  interest. 

Appeal  by   the  plaintiff,  Mary  C.   Lane,  from  an  order 
denying  her  motion  for  a  new  trial. 
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W.  B.  Douglass,  for  the  appellant. 
John  E.  Greene f  for  the  respondent. 

■**  Buck,  J.  The  plaintiff  and  her  husband  executed  to 
the  defendant  a  promissory  note  as  follows: 

"$3,000.  MooRHEAD,  July  10.  1885. 

"Five  years  after  date,  I  promise  to  pay  to  the  order  of 
John  W.  Holmes  three  thousand  dollars,  at  Fulton  Bank,  New 
York,  value  received,  with  interest  before  and  after  maturity 

at  the  rate  of per  cent  per  annum  until  paid. 

"Alpheus  F.  Lane. 
"Mary  Cole  Lane." 

At  the  same  time  they  executed  a  mortgage  on  the  north- 
east quarter  of  section  thirty-two  (32),  township  139,  range 
48,  in  Clay  county,  to  secure  the  payment  of  said  note,  which 
mortgage  contains  this  clause:  ^'Provided,  nevertheless,  that 
if  said  Mary  Cole  Lane  and  Alpheus  F.  Lane,  parties  of  the 
first  part,  their  heirs,  shall  well  and  truly  pay  or  cause  to  be 
paid  to  the  party  of  the  second  part,  his  heirs,  the  sum  of 
three  thousand  dollars  and  interest,  according  to  the  condi- 
tions of  one  promissory  note  in  the  amount  of  $3,000,  made, 
executed,  and  delivered  by  said  Mary  Cole  Lane  and  Alpheus 
F.  Lane  to  said  John  W.  Holmes,  du«  five  years  after  date, 
wliich  said  note  is  without  interest,  bearing  even  date  here- 
with." 

Tliere  being  default  in  the  payment  of  the  note,  or  any 
part  thereof,  the  defendant,  residing  in  the  state  of  New 
York,  sent  the  note  and  njortgage  to  an  attorney  of  Moor- 
head,  Minnesota,  with  instructions  to  foreclose  the  niortgage> 
but  without  instructions  as  to  the  amount  due.  The  attor- 
ney foreclosed  tiie  mortgage,  and  in  the  notice  of  such  fore- 
closure proceedings  it  was  claimed  that  there  was  due  upon 
said  note  and  mortgage  the  sum  of  $4,102,  which  amount 
was  arrived  at  by  computing  interest  upon  the  note  at  the 
rate  of  seven  per  cent  per  annum  from  the  date  thereof  to 
the  date  of  the  notice  of  foreclosure  sale;  and  the  said  prem- 
ises were  bid  off,  December  15,  1890,  for  that  sum,  with  ex- 
pense of  foreclosure  added,  amounting  to  $4,222.34.  The 
premises  were  bid  in  by  the  '**  defendant's  attorney  for  and 
in  the  name  of  defendant  in  good  faith,  and  without  any 
design  on  the  part  of  the  defendant  or  his  said  attorney  to 
defraud  or  injure  plaintiff,  or  prejudice  her  interests  or  rights 
in  the  premises,  as  the  said  premises  at  the  time  of  such  fore- 
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closure  sale  were  not  of  greater  value  than  $2,500,  and 
never  were,  at  any  time  between  the  time  of  such  sale  and 
the  time  of  the  commencement  of  this  action,  of  greater 
value  than  $3,000.  The  defendant  did  not  know  until  after 
such  foreclosure  sale  that  such  interest  had  been  included  in 
the  amount  for  which  said  premises  were  so  bid  in  for  him 
by  his  attorney,  as  it  was  the  purpose  and  intent  of  the 
defendant  by  such  foreclosure  to  extinguish  the  indebtedness 
of  the  plaintiff  and  her  husband  to  him  under  said  note  and 
mortgage;  and  that  the  only  instructions  he  gave  to  his  said 
attorney  in  the  foreclosure  proceedings  were  that  the  prem- 
ises should  be  bid  in  for  the  defendant  for  the  full  amount 
due,  regardless  of  the  value  of  the  mortgaged  premises,  it  not 
being  the  intention  of  the  defendant  at  the  time  of  the  execu- 
tion of  the  mortgage  to  charge  interest  upon  tlie  indebtedness 
thereby  secured,  nor  the  understanding  of  the  plaintiff  that 
interest  should  be  charged  thereupon.  There  was  no  redemp- 
tion from  such  foreclosure  sale,  and  the  plaintiff  did  not  have 
actual  notice  of  the  sale  or  the  amount  bid  until  six  months 
subsequent  to  the  time  of  such  sale,  altiiough  her  brother 
was  her  tenant,  and  cultivating  the  premises  during  the  fore- 
closure proceedings,  and  boarded  near  said  farm,  and  upon 
whom  due  notice  of  foreclosure  proceedings  were  served  as 
the  party  actually  in  possession,  as  required  by  law.  The 
plaintiff  never  objected  to  the  sale  on  account  of  the  amount 
claimed  in  the  notice  of  sale  being  in  excess  of  the  amount 
legally  due  upon  the  mortgage  debt,  and  she  has  never  ten- 
dered to  plaintiff  any  amount  upon  said  mortgage  debt,  and 
the  defendant  did  not  at  the  time  of  sale,  nor  at  any  other 
time,  ever  receive  from  the  sheriff  or  other  person  any  money 
as  the  proceeds  of  said  sale. 

This  action  was  commenced  in  the  month  of  November, 
1892,  to  recover  the  sum  of  $1,032.80,  being  interest  so  added 
to  the  principal  of  said  note,  and  claimed  to  be  the  surplus 
over  and  above  the  amount  actually  due  on  said  note  and 
mortgage  at  the  time  of  such  foreclosure  sale.  On  the  trial 
in  the  court  below  the  defendant  in  open  court  tendered  to 
the  plaintiff  a  deed  of  conveyance  to  the  '***  plaintiff  of  the 
premises  described  in  said  mortgage  upon  the  payment  to 
this  defendant  of  the  sum  of  $3,000,  without  interest  or  costs 
of  said  foreclosure  suit,  which  tender  was  refused  by  the  said 
plaintiff.  Briefly,  the  case  is  this:  Plaintiff  or  her  husband, 
on  July  10,  1885,  or  before  that  time,  received  of  defendaa* 
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$3,000,  which  sum  was  to  be  without  interest,  as  they  claim, 
and  payable  in  five  years,  secured  by  a  mortgage  on  her  land, 
worth  at  the  time  of  the  foreclosure  sale,  December  5,  1890, 
not  exceeding  the  sum  of  $2,500,  and  at  no  time  since  of 
greater  value  than  $3,000;  and  they  now  assert  their  legal 
right  to  piiy  and  satisfy  the  note  and  mortgage  with  accrued 
interest  from  the  maturity  of  the  note,  July  10,  1890,  with 
the  mortgaged  property  of  less  value  than  the  amount  legally 
due  on  the  mortgage,  and  then,  in  addition  to  this,  to  recover 
a  judgment  against  the  defendant  of  $1,032.80,  an  alleged 
surplus  on  the  foreclosure  sale,  and  which  accrued,  if  at  all, 
by  an  error  or  mistake  on  the  part  of  defendant's  attorney  in 
the  computation  of  the  interest  on  the  note  and  mortgage.  If 
this  action  is  sustained  the  plaintiff  will  recover  a  judgment 
for  $1,032.80,  for  which  she  never  paid  any  consideration 
whatever.  We  have  no  hesitation  in  saying  that  such  a 
claim  is  unconscionable,  and  it  would  be  a  reproach  to  our 
jurisprudence  if  the  defendant  cannot  be  afforded  relief. 

In  view  of  the  admission  of  tlie  parties  as  to  the  agreement 
not  to  pay  interest  on  the  $3,000  we  are  not  necessarily 
called  upon  to  decide  whether  the  note  drew  legal  interest; 
but  when  we  examine  the  mortgage,  and  find  therein  a  clause 
wherein  it  is  stated  that  it  is  given  to  secure  this  note  of 
$3,000  and  interest,  and  then  also  stating  that  the  mortgage 
is  given  to  secure  the  same  note  without  interest,  we  are  not 
surprised  tiiat  the  attorney  construed  the  note  as  drawing 
interest.  In  the  case  of  Jloopes  v.  CoJlingwood,  10  Col.  107, 
3  Am.  St.  Rep.  565,  the  court  assumes  that  a  note  similar  in 
form  to  the  one  in  this  case  drew  legal  interest.  Such  un- 
certainty, as  to  whether  the  note  and  mortgage  drew  interest, 
would  fully  justify  the  findings  of  the  court  below  that  the 
interest  so  added  was  done  in  the  utmost  good  faith  by  the 
attorney,  and  we  do  not  decide  but  what  he  was  legally  right 
in  such  computation,  so  far  as  relates  only  to  the  interest 
on  the  note.  But,  in  addition  to  this  complex  question  of 
the  payment  of  interest  involved  by  the  terms  of  the  '®* 
note  and  mortgage,  it  now  appears  that  at  the  time  of 
the  execution  of  tlie  note  and  mortgage  the  parties  under- 
stood that  neither  the  note  nor  mortgage  should  draw  interest 
at  any  rate.  Of  tliis  latter  fact  the  defendant's  attorney 
does  not  appear  to  have  been  notified,  or  aware  of  that  fact 
at  the  time  he  so  computed  the  interest  on  the  note  or  at  the 
time  of  the  foreclosure  sale.     If  he  had  known  of  this  im- 
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portant  and  conceded  fact  it  would  have  thrown  such  light 
upon  the  question  as  would  undoubtedly  have  induced  him 
to  have  foreclosed  the  mortgage  without  any  claim  for  the 
five  years'  interest,  and  thus  have  prevented  this  unfortunate 
litigation.  Assuming  this  to  be  so,  we  then  think  that  such 
attorney  was  misled  by  his  ignorance  of  an  existing  material 
fact,  known,  it  is  true,  to  both  parties,  but  unknown  to  de- 
fendant's attorney,  who  resided  many  hundreds  of  miles 
distant  from  his  client. 

Now,  construing  the  note  and  mortgage  together,  and 
concediiig  that  they  did  not  by  their  terms  draw  interest 
until  due,  and  that  the  attorney,  in  computing  the  interest 
on  the  note  from  its  date  to  maturity,  made  a  mistake  in  the 
law  applicable  thereto,  is  the  defendant  without  remedy  or 
relief?  If  we  are  correct  in  our  view  of  the  fact  that  the 
attorney  was  misled  by  his  ignorance  of  the  existence  of  a 
material  fact  by  the  agreement  of  the  parties  that  the  note 
should  not  draw  any  interest,  then  we  have  to  deal  with  two 
mistakes — one  of  law  and  one  of  fact;  and,  where  both 
combine  to  constitute  any  injury  to  a  party,  he  is  entitled 
to  equitable  relief,  especially  where  such  circumstances  sur- 
round the  case  as  are  presented  by  this  record.  We  are  not 
unmindful  of  the  general  rule  that  for  a  mistake  of  law,  pure 
and  simple,  there  is  generally  no  remedy  or  relief,  but  there 
may  be  relief  afforded  in  equity  if  the  surrounding  circum- 
stances are  of  such  a  nature  that  the  adverse  party  is  seeking 
to  .avail  himself  of  the  opportunities  afforded  by  the  mistake, 
and  attempting  to  enforce  an  unconscionable  advantage 
without  consideration,  and  the  other  party  not  being  blam- 
able:  Benson  v.  Markoe,  37  Minn.  30;  5  Ara.  St.  Rep.  816. 
In  the  case  just  cited  numerous  authorities  are  quoted  to 
show  that  in  mistakes  of  law  in  certain  cases  relief  may  be 
afforded,  and  the  case  itself  is  an  instructive  one  upon  this 
question.  It  is  also  there  held  that  such  relief  may  be 
afforded  for  the  mistake  of  only  one  of  the  parties,  and  that 
the  mistake  need  not  be  mutual.  But  in  cases  where  there 
*®*  is  a  mixed  question  of  mistake  of  law  and  fact,  or  of  fact 
alone,  relief  can  be  granted,  especially  if  the  opposite  party 
will  not  thereby  be  injured. 

The  plaintiff  claims  that  the  defendant  did  not  offer  to  pay 
plaintiff  the  value  of  the  use  of  the  premises  by  defendant 
after  the  expiration  of  the  time  for  redemption,  amounting  to 
$200;  and  that,  if  the  defendant  seeks  equitable  reliei,  ho 
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Bhould,  at  the  time  of  the  tender  of  the  deed  to  plaintifiT^ 
have  tendered  or  offered  to  pay  her  this  amount.  But  wa»^ 
this  essential  ?  Tins  is  not  a  case  between  a  trespasser  or 
wrongdoer,  or  even  a  tenant  upon  the  land  of  plaintiff.  The- 
defeudant  was  a  mortgagee  in  possession  after  forfeiture  or 
the  conditions  of  the  mortgage  by  the  implied,  if  not  actual^, 
consent  of  the  mortgagor.  Plaintiff  claims  that  the  mortgage 
was  legally  foreclosed,  and  it  appears  that  at  such  time  she 
was  not  in  the  actual  possession.  By  bringing  this  action  ia 
the  manner  and  for  the  purpose  she  did  she  substantially  as- 
serts the  right  of  the  defendant  to  the  possession  thereof,  and 
admits  thereby  that  he  obtained  lawful  possession  of  the 
premises  after  tlie  conditions  broken,  and  after  the  time  for 
redemption  expired.  Now,  if,  as  a  mortgagee,  he  lawfully- 
obtained  possession  of  the  premises  after  forfeiture,  the 
mortgagor  could  not  recover  possession  without  satisfying 
the  mortgage:  Pace  v.  Chadderdon,  4  Minn.  499. 

This  would  be  so  whether  there  was  a  valid  foreclosure  or 
not.  At  the  time  of  the  foreclosure  sale  the  principal  sum  of 
$3,000  and  accrued  interest  from  July  10,  1890,  to  time  of 
sale  was  actually  unpaid;  and  at  the  time  of  the  trial  of  thi» 
action,  June  20,  1893,  there  was  more  than  $600  of  accrued 
interest,  calculating  the  same  from  July  10,  1890,  upon  the 
principal  of  $3,000,  if  there  had  been  no  foreclosure  at  all.. 
This  amount  of  interest  due  and  payable  after  the  conditions- 
in  the  mortgage  were  broken  amounted  to  three  times  the- 
amount  of  the  value  of  the  use  of  the  land  by  defendant  as- 
found  by  the  court.  If,  therefore,  the  defendant  was  lawfully 
in  possession  of  the  premises  there  is  no  equity  in  the  plain- 
tiff insisting  that,  as  a  basis  of  relief  to  be  afforded  the  de- 
fendant, he  should  have  tendi  red  to  the  plaintiff  the  ralue  of 
the  use  of  the  premises,  viz:  $200,  while  the  defendant  was  ia 
the  possession  thereof. 

If  there  shall  be  a  vacation  and  annulling  of  the  said 
mortgage  sale,  and  a  resale  of  tlie  premises  under  a  mort» 
gage  foreclosure  sale  '*•  in  accordance  with  the  order  to  be 
made  herein,  then  the  question  of  rent  or  value  of  the  use  of 
the  premises  can  be  adjusted  by  the  parties  or  the  court,  and 
the  true  amount  found  due  on  said  mortgage  if  the  proper 
and  legal  application  is  made  for  such  purpose. 

The  defendant  was  entitled  to  the  affirmative  relief  asked 
for  in  his  answer,  but  the  foreclosure  could  not  be  allowed  to 
stand,  and  at  the  same  time  the  plaintiff^s  action  dismissed. 
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The  court,  in  addition  to  dismissing  the  plaintiff's  action, 
should,  upon  the  facta  found,  also  have  ordered  that  the  sale 
be  set  aside  and  a  resale  made.  No  new  trial  is  necessary, 
but  the  case  is  remanded,  with  directions  to  the  court  below 
to  amend  its  conclusions  of  law  and  order  for  judgment  in 
accordance  with  this  opinion. 

Mistake  o»  Law. — The  general  rule  is  that  equity  will  not  relieve 
against  a  bare  mistake  of  law:  Berry  v.  American  Central  Ins.  Co.,  1:^2  N.  Y. 
49;  28  Am.  St.  Rep.  548,  and  note;  Benson  v.  Markoe,  37  Minn.  30;  5  Am. 
St.  Rep.  816.  But  there  are  four  principal  exceptions  to  tliis  rule  stated 
in  the  note  to  Renard  v.  Clink,  30  Am.  St.  Rep.  461.  It  will  grant  relief 
if  the  plaintiff  is  blameless,  and  the  defendant  is  not  in  a  position  entitling 
him  to  equitable  protection,  where  it  appears  that  the  latter,  availing  him- 
self of  the  mistake,  seeks,  without  consideration,  to  take  an  unconscioa« 
able  advantage:  Benson  v.  Markoe,  37  Minn.  30;  5  Am.  St.  Rep.  816. 
Equity  will  relieve  against  mutual  mistake:  Riegel  v.  American  Life  Ins, 
Co.,  140  Pa.  St.  193;  23  Am.  St.  Rep.  225,  and  note. 

If  the  Mistake  is  One  Both  of  Law  and  Fact,  though  the  latter  is  the 
result  of  the  former,  relief  will  be  granted  when  justice  and  equity  require 
it:  Frteman  r.  Curtis,  51  Me.  140;  81  Am.  Dec.  564. 
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[65  Minnesota,  401.] 

Statutes — Passage  of  Laws— Evidence. — Every  bill  signed  and  approred 
as  required  by  the  constitution  is  presumed  to  have  been  properly 
passed.  The  absence  from  the  journal  of  either  house  of  an  entry 
showing  that  a  particular  tiling  was  di.ue  is  no  evidence  that  it  was  not 
done,  unless  the  constitution  requires  the  entry  to  be  made.  It  does 
not  require  an  entry  showing  that  a  bill  was  read  on  three  different 
days,  or  that  it  was  passed  under  a  suspension  of  the  rule.  Hence,  the 
act  of  18^9,  known  as  the  "Probate  Code,"  must  be  presumed  to  have 
been  properly  passed. 

Lost  or  Destroyed  Will — Defeating  Administration — Evidrnck. — 
Unless  a  lost  or  destroyed  instrument  can  be  established  as  a  will  it 
will  not  defeat  administration.  Mere  proof  of  a  will,  without  evidence 
of  its  contents,  is  insufficient;  and  evidence  that  the  testator  bad  not 
capacity  to  revoke  it  is  immaterial. 

Judgment  of  Another  State — How  Proved. — The  judgment  of  a  court 
of  another  state,  if  authenticated  as  provided  by  the  act  of  Congress, 
must  be  received  in  evidence;  but  it  is  admissible  here  if  authenticated 
according  to  the  statute  of  this  state,  thou^^h  such  authentication  may 
not  be  as  full  as  tliat  required  by  the  act  of  Congress. 

Judgment-roll  of  Another  State  Court— Evidenc*. — The  judgment- 
roll  of  another  state  court,  or  an  authenticated  copy  of  it,  is  evidence 
of  all  that  it  properly  contains,  including  the  judgment;  and  is,  at 
least,  prima  facie  evidence  that  the  judgment  was  properly  rendered 
and  entered  so  as  to  have  effect. 
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DivoBCK— Plac«  of  Trial  ni  AcnoH  fOE — Jorisdicttoh.— The  trial  of 
an  action  for  divorce  in  a  coanty  other  than  that  declared  by  statute  to 
be  the  proper  coanty  for  its  trial  does  not  go  to  the  question  of  jaria* 
diction;  and,  in  the  absence  of  proof  to  the  contrary,  the  law  of  a  sister 
state  in  which  the  divorce  was  granted  will  be  presumed  to  be  the  same 
as  oar  own  on  this  point 

Otforcb  15  Anotiikr  Statb— Collatkral  Attack. — If  the  judgment  of 
a  court  of  a  sister  state,  granting  a  divorce  on  the  complaint  of  a  wife, 
is  collaterally  attacked  in  this  state,  its  validity  cannot  be  affected  by 
the  fact  that  slie  was  induced  to  bring  tiie  action  by  persuasion,  ilU 
treatment,  and  threats  by  the  husband  that  unless  she  did  bring  it  bo 
would  continue  his  ill-treatment. 

DiTORCB  a  Another  Statb — Voluntart  Appbaranob  —  Collatbral 
ArrACK — JoRisDicnoN — Judohent. — If  both  parties  voluntarily  ap- 
pear in  an  action  for  divorce  in  the  court  of  another  state,  and  submit 
to  its  jurisdiction,  they  are  bound  by  the  ju  Igment,  and  cannot  avoid 
it  in  a  collateral  proceeding  in  this  state  by  proof  that,  when  the  action 
was  brought  and  judi^ment  rendered,  neither  of  them  was  a  resident  of 
that  state,  but  that  both  were  residents  of  this  state. 

DxvoRCK  IN  Another  State  —  Collusion  — Jurlsdiciion  —  JcoaMENT  — 
Collateral  Aitack. — If  residents  of  this  state  go  to  another  state  for 
a  divorce,  coliiision  l>otween  them  as  to  tiie  judgment  to  be  rendered  in 
the  action  does  not  af  it  the  jurisdiction  of  the  court  of  that  state,  or 
render  its  judgment  vuid  when  collaterally  attacked  in  this  state. 

Flora  Ellis  sought,  in  the  probate  court,  to  be  appointed 
adniinistratrix  of  the  estate  of  Matthew  Ellis,  deceased, 
claiming  that  he  died  intestate  on  December  7,  1892,  and 
without  issue  or  surviving  parent,  and  possessed  of  real  and 
personal  property  valued  at  sixty  tiiousand  dollars.  Jane 
Walker,  a  sister,  and  Charles  Ellis,  a  brother,  contested  the 
application  for  appointment,  on  the  ground  that  the  deceased 
had  executed  a  will  giving  to  them  a  large  part  of  his  prop- 
erty, and  which  he  had  not  revoked  while  possessing  testa- 
mentary capacity.  Rachel  Ellis  also  contested  on  the  ground 
that  she  was  his  widow,  and  that  a  divorce  obtained  by  her 
in  the  state  of  Wisconsin  at  his  request  on  March  27,  1884, 
was  void  for  want  of  jurisdiction  over  the  parties,  they  being 
residents  of  St.  Paul,  and  that  his  subsequent  marriage  to 
the  petitioner,  Flora  Ellis,  on  September  2,  1886,  was  void. 
On  January  26,  1893,  Flora  Ellis  was  appointed  sole  admin- 
istratrix. The  contestants  severally  appealed  to  the  district 
court,  where  it  was  shown  that  deceased  had  made  a  will  in 
July,  1891,  which  he  destroyed  on  December  31,  1891.  The 
contents  of  the  will  were  not  satisfactorily  proved.  Deceased 
being  in  ill  health,  his  brother  and  sister  claimed  that  he 
had  not  testamentary  capacity  at  the  time  he  destroyed  the 
wilL     The  court  refused  to  receive  evidence  of  his  incapacitj 
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to  revoke  the  will  because  its  provisions  were  not  clearly 
and  distinctly  proved  by  two  credible  witnesses.  The  court 
found  that  the  divorce  was  valid,  that  Flora  Ellis  was  the 
lawful  wife  of  the  deceased,  that  he  died  intestate,  and  that 
she  was  entitled  to  letters.  The  judgment  of  the  probate 
court  was  affirmed.  The  contestants  appealed  from  an  order 
overruling  their  motion  for  a  new  trial. 

F.  G.  Ingersoll  and  Charles  N.  Bell,  for  the  appellants. 

M.  L.  Countryman  and  Stringer  <Sc  Seymour^  for  the  re- 
spondent. 

*•'  GiLFiLLAN,  C.  J.  Appeal  from  an  order  appointing 
an  administratrix.  Stating  the  history  of  the  matters  in- 
volved in  chronological  order,  in  1869  Matthew  Ellis  and 
Raciiel  Cottrell,  then  residents  in  Wisconsin,  intermarried  in 
that  state,  and  resided  therein — the  latter  part  of  the  time  at 
Hudson — from  the  time  of  their  marriage  till  October,  1883, 
when  they  came  to  St.  Paul,  Minnesota,  February  29,  1884, 
she  commenced,  by  proper  personal  service  of  summons,  an 
action  against  him  for  divorce  in  the  circuit  court  for  the 
county  of  St.  Croix  (in  which  Hudson  is  situated),  in  said 
state.  Her  complaint  was  sworn  to  by  her,  and  it  alleged, 
among  other  things,  that  she  then  was,  and  for  more  than 
three  years  last  past  had  been,  a  resident  of  said  county  and 
state,  and  that  for  more  than  a  year  prior  to  bringing  tlie  ac- 
tion the  defendant  had  willfully  deserted  and  refused  to  live 
and  cohabit  with  her,  and  it  demanded  judgment  dissolving 
the  marriage,  and  requiring  the  defendant  to  pay  her  the  sum 
of  eight  thousand  dollars  alimony.  The  defendant  filed  an 
answer,  not  raising  any  substantial  issues,  and  the  parties 
made  and  filed  a  stipulation  agreeing  upon  the  alimony  at 
six  thousand  one  hundred  and  fifty  dollars,  and  a  horse,  car- 
riage, robes,  etc.,  and  all  the  defendant's  household  goods 
except  his  library.  The  answer  and  stipulation  suggest  an 
agreement  between  the  parties  for  a  divorce — a  suggestion 
40tf  which  ou^ht  to  have  caused  the  court,  and  we  must  as- 
sume that  it  did,  to  require  strict  and  ample  proofs  of  the 
facts  showing  a  cause  of  action,  and  which  would  have  been 
influential  upon  an  application  to  vacate  the  judgment  ren- 
dered on  the  ground  of  collusion  and  fraud  upon  the  court. 
But  that  did  not  go  to  the  jurisdiction  of  the  court  over  the 
case.     A  reason  for  deciding  against  the  plaintiff,  or  a  fraud 
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upon  the  court  as  to  the  judgment  to  be  rendered,  or  the 
character  of  the  motive  that  induced  the  bringing  the  action, 
does  not  affect  the  jurisdiction.  March  27,  1884,  judgment 
in  that  action  was  rendered,  dissolving  the  marriage  between 
the  parties,  and  allowing  the  plaintiff  therein  the  alimony 
stipulated;  and  that  alimony  was  paid.  September  2,  1886, 
Matthew  Ellis  and  Flora  Wilson  intermarried,  and  they  lived 
together  as  husband  and  wife  until  December  7,  1892,  when 
he  died  in  St.  Paul,  Ramsey  county,  in  this  state. 

Flora  Ellis,  the  second  wife,  filed  a  petition  in  the  probate 
court  of  said  county,  stating  the  necessary  jurisdictional 
facts,  alleging  that  Matthew  Ellis  died  intestate,  and  that 
she  was  his  widow,  and  asking  to  be  appointed  his  adminis- 
tratrix. On  the  day  appointed  for  the  hearing  Rachel  Ellis 
appeared,  denied  that  Flora  was  the  widow,  alleged  that  she 
was  the  widow,  and  asked  that  she  be  appointed  adminis- 
tratrix. At  the  same  time  appeared  a  brother  and  sister  of 
deceased,  representing  that  the  deceased  had  made  a  will,  still 
in  force,  and  asking  the  court  to  make  the  proper  order  or 
decree  in  the  premises.  The  probate  court  appointed  Flora 
administratrix,  and  on  an  appeal  to  the  district  court,  in 
which  the  court  heard  all  the  parties,  that  court  affirmed  the 
decision  of  the  probate  court. 

Before  taking  up  the  principal  question  in  the  case,  the 
only  one  which  seems  to  us  of  sufficient  importance,  as 
presented  by  the  evidence,  to  call  for  consideration  at  any 
length,  we  will  dispose  of  others  of  less  importance.  It  is 
claimed  by  appellants  that  the  act  of  1889,  known  as  the 
"  Probate  Code,"  was  not  passed  in  the  house  of  representa- 
tives in  the  manner  prescribed  by  the  constitution,  because 
it  does  not  appear  from  the  house  journal  that  the  bill  was 
read  on  three  different  days,  or  that  the  rule  was  suspended, 
as  required  by  the  constitution.  It  is  not  clear  to  us  what 
'**''  the  Probate  Code  has  to  do  with  the  case,  for  the  rule  pro- 
viding who  shall  be  entitled  to  administration  was  the  same 
under  the  prior  law  as  under  that  act,  and  the  evidence  of  a 
will  offered  was  not  sufficient  to  establish  a  will  not  produced 
either  under  the  prior  law  or  tlie  Probate  Code.  Every  bill 
signed  and  approved  as  required  by  the  constitution  is  pre- 
fcurned  to  have  been  properly  passed.  And,  as  held  in  State 
V.  Petersoriy  38  Mitm.  143,  the  absence  from  the  journal  of 
either  house  of  an  entry  showing  that  a  particular  thing  was 
done,  is  no  evidence  that  it  was  not  done,  unless  the  consti- 
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tution  requires  the  entry  to  be  made;  and  there  is  no  such 
requirement  in  respect  to  the  reading  of  a  bill  on  three  dif- 
ferent days,  or  its  passage  under  a  suspension  of  the  rule. 
The  objection,  therefore,  is  not  well  taken. 

Ellis  executed  two  wills — one  in  1890,  which  he  destroyed^ 
with  intent  to  revoke,  in  July,  1891,  when  he  executed  an- 
other. He  destroyed  that  will,  apparently  with  intent  to  re- 
voke it,  December  31,  1891.  The  appellants  offered  evidence 
tending  to  prove  that  at  that  date  he  had  not  sufficient  men- 
tal capacity  to  make  or  revoke  a  will.  On  the  respondent's 
objection  this  evidence  was  excluded,  on  the  ground,  as  we 
understand,  that  it  was  immaterial,  because  there  was  not 
sufficient  evidence  of  the  will. 

It  must  be  apparent  that,  in  order  to  defeat  an  application 
for  the  appointment  of  an  administrator,  proof  of  a  will,  not 
forthcoming,  must  be  such  asto  show  that  it  can  be  established. 
Proof  that  one  was  executed  will  not  suffice  without  proof  to 
a  reasonable  certainty  of  its  contents.  To  esiablish  a  will 
without  such  proof  would  be  to  make  a  will  for  the  party. 

The  evidence  afforded  no  means  of  determining  with  any 
degree  of  certainty  what  disposition  the  will  of  July,  1891, 
made  of  the  testator's  property.  The  most  that  could  be 
made  of  it  was  that  it  left  to  Flora  Ellis  one-third  of  the 
property,  and  something  more,  but  how  much  or  what  more 
did  not  appear;  that  there  were  specific  devises  or  legacies  to 
others,  but  to  whom,  except  one,  or  how  much  to  any  one  of 
them,  did  ngt  appear;  and  that  there  was  a  residuary  devisee 
or  legatee,  but  who,  did  not  appear;  and  there  were  no  means 
of  determining  how  much  would  be  the  residue. 

Of  course  a  will  not  produced  could  not  be  established 
on  any  *<**  such  evidence,  and  evidence  that  the  testator  had 
not  capacity  to  revoke  it  would  be  immaterial. 

That  leaves  only  the  question,  Which  of  the  two.  Flora  or 
Rachel,  was  the  widow  of  Matthew  Ellis?  That  depends  on 
the  validity  of  the  judgment  divorcing  Rachel  and  Matthew. 

It  is  objected  that  the  judgment  was  not  sufficiently  proved, 
because:  1.  The  authentication  was  not  in  conformity  with 
the  act  of  Congress;  2.  The  copy  authenticated  is  a  copy  of 
the  judgment-roll,  and  it  does  not  appear  the  judgment  was 
ever  entered  in  the  judgment-book. 

When  the  proceedings  of  a  court  of  another  state  are  au- 
thenticated as  provided  by  act  of  Congress  they  must  be 
received  as  evidence;  but  it  is  competent  for  the  legislature 
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of  each  state  to  provide  that  proof  of  such  proceedings  may 
be  received  in  the  courts  of  such  state  by  authentication  lesff 
than  is  prescribed  by  act  of  Congress,  and  the  authentica- 
tion in  this  case  was  in  accordance  with  the  statute  of  the 
state. 

We  will  assume  that  the  laws  of  Wrsconsin  are  the  same 
as  our  own  in  respect  to  entering  judgments  ahd  making  up 
the  judgment-rolls.  The  roll,  or  an  authenticated  copy  of 
it,  is  evidence  of  all  that  is  properly  contained  in  it,  includ- 
ing the  judgment,  and  is  evidence,  privia  facie  at  any  rate, 
that  the  judgment  was  properly  rendered  and  entered  bo  as 
to  have  effect. 

It  is  objected  to  the  judgment  that  by  the  laws  of  Wiscon- 
sin (which  on  this  point  were  proved)  the  action  for  divorce 
is  a  local  action — that  is,  that  it  is  properly  triable  in  the 
county  where  the  parties,  or  one  of  them,  resides;  that  by 
the  pleadings  it  appears  that  the  only  county  in  which  either 
party  resided  was  the  county  of  St.  Croix,  but  that  the  hear- 
ing in  the  action  was  had  in  the  county  of  Eau  Claire.  And  it 
is  urged  tliat  in  hearing  the  case  the  court  acted  without 
jurisdiction.  We  are  not  referred  to  any  decision  in  that 
state  as  to  the  effect  on  the  jurisdiction  of  a  trial  (by  the 
same  court)  in  one  county  when  the  statute  provides  that  the 
trial  ought  to  be  in  another.  In  this  state  it  might  be  an  ir- 
regularity, and,  if  objected  to,  error,  but  would  not  affect  the 
jurisdiction  of  the  court  so  as  to  render  the  judgment  void: 
Gill  V.  Bradley,  21  Minn.  15;  Kipp  v.  Cook,  46  Minn.  535; 
*•*  Tullis  V.  Brawley,  3  Minn.  277.  And  we  assume  that  the 
rule  is  the  same  in  Wisconsin. 

The  appellants  offered,  in  order  to  impeach  and  avoid  the 
judgment,  to  prove  that  Rachel  Ellis  was  compelled  to  bring 
the  action  by  the  defendant's  course  of  conduct  toward  her, 
which  consisted  in  endeavoring  to  persuade  her  to  bring  the 
action;  that  during  tlie  period  of  two  years  he  abandoned 
her  at  different  times,  at  first  for  a  week  at  a  time,  gradually 
lengthening  ihe  periods  of  absence  until  they  became  three 
months  at  a  time,  leaving  her  unprovided  with  the  necessa- 
ries of  life,  and  threatening,  whenever  he  returned,  that  he 
would  continue  that  course  of  conduct  unless  slie  consented 
to  bring  the  action,  and  that  unless  she  so  consented  he  would 
run  away,  and  leave  her  without  a  penny;  and  also  to  prove 
other  acts  of  his  of  a  similar  character,  all  of  which  had  such 
effect  upon  her  nerves  and  health  and  mental  condition  thai 
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«he  was  not  a  free  agent,  in  wliich  condition  she  brought  the 
Action;  from  all  which  it  is  claimed  she  brought  it  under 
-duress.  Whether  at  any  time,  and  especially  whether  after 
she  has  received  and  enjoyed  the  fruits  of  the  action,  and 
has  acquiesced  for  years,  until  the  defendant  has  married 
again,  and  has  died,  and  there  is  left  solely  the  matter  of 
-distributing  his  property,  a  woman  plaintiff  could,  because 
of  such  facts,  obtain  any  relief  in  the  same  action,  we  will 
not  undertake  to  say.  Certainly  it  would  be  no  ground  for 
iissailing  the  judgment  in  a  collateral  proceeding  at  any  time. 
In  the  majority  of  actions  for  divorce  by  wives  on  the  ground 
of  desertion  or  ill  usage  the  same  claim  of  duress  to  bring 
the  action  might  be  made  as  in  this  case,  and  the  stronger 
sthe  grounds  for  divorce  the  stronger  would  be  the  ground  to 
avoid  the  judgment  whenever  it  might  be  convenient  or 
profitable  to  do  so.  The  court  properly  excluded  the  evi- 
•<lence. 

The  principal  question  in  the  case  was  presented  by  the 
^ippellants'  offer  to  prove,  and  the  ruling  of  the  court  exclud- 
ing the  evidence,  that  at  the  time  of  bringing  the  action  in 
Wisconsin,  and  of  the  divorce  decree,  neither  of  the  parties  to 
it  was  a  resident  of  that  state,  but  that  both  were  residents 
of  this  state.  It  is  claimed  for  the  evidence  that,  if  ad- 
mitted, it  would  have  shown  that  the  Wisconsin  court  had 
no  jurisdiction  of  the  subject  matter  **®  of  the  action,  to 
wit,  the  marital  relation  between  the  parties;  that  conse- 
-quently  the  decree  was  void,  Rachel  remained  the  wife,  and 
is  now  the  widow,  of  Matthew,  and  that  the  marriage  with 
Flora  was  void. 

The  question  thus  raised  is  of  great  importance,  and  diffi- 
■cult  to  satisfactorily  determine.  It  is  an  undisputable  gen- 
eral proposition  that  the  tribunals  of  a  country  have  no 
jurisdiction  over  a  cause  of  divorce,  wherever  the  offense  may 
have  occurred,  if  neither  of  the  ]  arties  has  an  actual,  bona 
^de  domicile  within  its  territory.  This  necessarily  results 
:from  the  right  of  every  nation  or  state  to  determ.ine  the  status 
of  its  own  domiciled  citizens  or  subjects  without  interference 
of  foreign  tribunals  in  a  matter  with  wliich  they  have  no 
concern.  But  when  in  the  court  of  a  state  an  action  for 
divorce  is  brought,  and  a  decree  of  divorce  rendered,  the 
<50urt  is  presumed  to  have  determined  tiie  facts  essential  to 
its  jurisdiction,  among  them  the  residence  of  the  parties. 

When,  as  between  whom,  and  to  what  extent  is  such  de- 
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termination  binding  in  the  state  in  which  the  parties  are  in 
fact  residents?  The  cases  in  wliich  the  question  may  arise 
may  be  divided  into  three  classes:  1.  In  proceedings  between 
tlie  state  of  the  parties'  actual  residence  and  one  of  the  par- 
ties; 2.  In  proceedings  between  the  parties  in  the  state  of 
their  actual  residence,  where  the  divorce  in  the  other  state 
was  procured  on  the  application  of  one  of  them,  the  other  not 
appearing  in  tlie  action  to  procure  it;  3.  Iti  proceedings 
between  the  parties  wiien  both  voluntarily  appeared  in  the 
action  in  which  the  divorce  was  granted,  and  consented  to 
the  jurisdiction,  or  that  the  court  might  determine  the  facts 
on  which  the  jurisdiction  depended. 

In  the  second  class  of  cases  it  was  settled  that  a  judgment 
of  anotlier  state  can  be  assailed  on  the  ground  of  want  of 
jurisdiction  in  the  court  to  render  it,  the  decisions  have  been 
practically  uniform  that  the  party  who  did  not  submit  to  the 
jurisdiction  is  not  bound  by  the  judgment. 

Of  the  decisions  in  cases  coming  under  the  first  class  we 
refer  to  four:  Hood  v.  State,  56  Ind.  263;  26  Am.  Rep.  21;  Van 
Fossenv.  State,  37  Ohio  *"  St.  317;  41  Am.  Rep.  507;  People 
V.  Dawell,  25  Mich.  247;  12  Am.  Rep.  260;  and  State  v.  Arming' 
ton,  25  Minn.  29 — all  cases  between  the  state  of  actual  residence 
and  one  of  the  parties.  In  the  first  of  these  the  record  of  the 
judgment  showed  that  neither  of  the  parties  was  a  resident 
of  Utah,  where  it  was  rendered,  so  that  the  record  impeached 
itself.  It  was,  of  course,  held  that  the  judgment  was  void. 
In  each  of  the  others  it  was  held  that,  in  order  to  show  want 
of  jurisdiction  in  the  court  rendering  the  judgment,  it  might 
be  shown  that  neitlier  of  the  parties  resided  wiihin  the  state 
in  which  it  was  rendered,  and,  that  being  shown,  it  was  void. 
In  the  opinion  in  each  case  language  is  used  apparently  sus- 
taining the  proposition  that  such  would  be  the  rule,  however 
the  question  of  the  validity  of  the  judgment  might  arise.  In 
People  v.  Dawell,  25  Mich.  247,  12  Am.  Rep.  260,  Mr.  Justice 
Cooley  delivered  the  prevailing  opinion,  Mr.  Chief  Justice 
Christiancy  concurring,  and  Mr.  Justice  Campbell,  dissent- 
ing.  It  was  enough  for  the  purpose  of  that  case  to  decide 
whether  the  judgment  was  valid  as  against  the  state  of  resi- 
dence. Whether  it  was  valid  as  between  the  parties  was  not 
before  the  court;  and  such  was  the  case  in  Hood  v.  State,  56 
Ind.  263;  26  Am.  Rep.  21,  and  State  v.  Armington,  25  Minn, 
29.  8o  far  as  the  state  of  resilience  is  concerned  it  must  Le 
takeu  upon  the  aulhurilies,  and  certainly  in  this  state,  upon 
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the  Armington  case,  that  it  is  not  bouud  by  a  judgment 
divorcing  two  of  its  resident  citizens,  rendered  by  a  court  of 
anotiier  stute.  There  are  reasons  why  it  should  not  be 
bound,  however  it  may  be  between  the  parties  which  we  will 
presently  refer  to. 

It  does  not  follow  that  the  judgment  is  void  in  the  tliird 
class  of  cases.  A  judgment  operating  on  a  res  may  be  bind- 
ing between  the  parties  to  the  action  without  binding  one  not 
a  party,  but  interested  in  the  res.  In  an  action  for  divorce 
the  res  upon  which  the  judgment  operates  is  the  status  of  the 
parties.  There  are  three  parties  interested  in  that — the  hus- 
band, tlie  wife,  and  the  state  of  their  residence.  This  was  in 
the  mind  of  Mr.  Justice  Cooley  in  writing  the  opinion  in  People- 
V.  Dawell,  25  Mich.  247, 12  Am.  Rep.  260.  He  said:  "  But  it  is 
said  if  the  parties  appear  in  the  case  the  question  of  jurisdic- 
tion is  precluded.  That  might  be  so  if  the  matter  of  divorce 
was  one  of  private  concern  exclusively."  "As  the  laws  now 
are  there  are  three  parties  to  every  divorce  proceeding — the 
husband,  ***  the  wife,  and  the  state;  the  first  two  parties 
re])resenting  their  respective  interests  as  individuals;  the 
state  concerned  to  guard  the  morals  of  its  citizens,  by  taking 
care  that  neither  by  collusion  nor  otherwise  shall  divorce  be 
allowed  under  such  circumstances  as  to  reduce  marriage  to 
a  mere  temporary  arrangement  of  conscience  or  passion." 
"  Such  being  the  case,  suppose  we  admit  that  the  parties  may 
be  bound  hy  their  voluntary  appearance  in  the  foreign  juris- 
diction. How  does  that  aifect  the  present  case?  How  and 
in  what  manner  did  the  Indiana  court  obtain  jurisdiction  of 
the  third  party  entitled  to  be  heard  in  this  proceeding;  that 
is  to  say,  of  the  state  of  Michigan  "  ?  Thin  line  of  reasoning 
was  applied  by  the  same  court  in  Waldo  v.  Waldo,  52  Mich. 
94.  One  question  in  that  case  was  whether  the  plaintiff  was 
the  widow  of  Jerome  B.  Waldo,  just  as  in  tliis  it  is  whether 
Flora  Ellis  is  the  widow  of  Matthew.  Previous  to  her  mar- 
riage to  Jerome  B.  she  had  been  married  to  one  Carey,  from 
whom  she  had  obtained  a  divorce  in  Indiana,  both  parties 
appearing  in  the  action  for  it.  The  court  held  the  judgment 
could  not  be  assailed  by  showing  want  of  residence  in  Indiana 
and  residence  in  Michigan,  saying  in  one  part  of  the  opinion: 
"This  state  has  never  complained  of  that  judgment,  and 
neither  party  has  objected  to  it."  The  case  of  People  v. 
Dawell,  25  Mich.  247,  12  Am.  Rep.  260,  was  not  referred  to» 
and  we  may,  from  both  cases,  take  the  rule  in  that  state  to  be 


Dec.  1893.]  In  sb  Ellis'  Estats.  523 

that,  while  the  state  cannot  be  bound  by  its  resident  citizens 
appearing  in  and  consenting  to  the  jurisdiction  of  a  court  in 
another  state  in  an  action  for  divorce,  the  parties  may  so 
bind  themselves  in  respect  to  their  individual  interests.  In 
Kinnier  v.  Kinnier^  45  N.  Y.  535,  6  Am.  Rep.  132,  a  private 
action,  it  was  held  that  a  judgment  of  divorce  by  the  court  of 
another  state,  both  parties  appearing  in  the  action,  could  not 
be  assailed  on  the  question  of  residence.  In  the  course  of 
the  opinion  the  court.  Church,  C.  J.,  said:  "Nor  can  I  assent 
to  the  reason  given  for  allowing  the  hus1)and  to  repudiate 
the  binding  force  of  the  judgment  upon  him,  after  voluntarily 
submitting  himself  to  the  jurisdiction  of  the  court,  and  litigat- 
ing the  case  upon  its  merits";  thus  recognizing  the  effect  of 
the  voluntary  suhmission  upon  the  parties'  right  to  question 
the  judgment.  Cases  in  Massachusetts,  to  which  we  are 
cited  by  appellants,  are  hardly  of  authority  on  the  point,  be- 
cause ***  the  decisions  were  based  mainly  on  a  statute  of 
that  state.  Ellis  v.  Wliite,  61  Iowa,  644,  has  only  bearing  on 
one  phase  of  this  case.  It  was  there  held  that  a  plaintiff,  in 
an  action  for  divorce  and  alimony,  cannot  question  the  juris- 
diction of  tlie  court  after  accepting  the  benefits  of  the  judg- 
ment. 

It  may  seem  anomalous  that  a  judgment  of  divorce  can  be 
80  far  effectual  between  the  parties  as  to  extinguish  all  rights 
of  property  dependent  on  the  marriage  relation,  without  being 
effectual  to  protect  them  from  accountability  to  the  state  for 
their  subsequent  acts.  One  reason  why  they  ought  not  to  be 
permitted,  by  going  into  another  state  and  procuring  a 
divorce,  to  escape  accountability  to  the  laws  of  their  state,  is 
that  their  act  is  a  fraud  upon  the  state,  and  an  attempt  to 
evade  its  laws,  to  which  it  in  nowise  consents,  and  it  may 
therefore  complain.  But  the  parties  do  consent,  and  why 
should  they  be  heard  to  complain  of  the  consequences  to  them 
of  what  they  have  done?  Why  should  they  be  permitted  to 
escape  those  consequences  by  saying:  "It  is  true  that  by 
false  oath  made  by  one  of  us,  and  connived  at  by  the  other, 
we  committed  a  fraud  in  the  Wisconsin  court,  and  induced 
it  to  take  cognizance  of  the  case;  but  now  we  ask  to  avoid  its 
judgment  by  proof  of  our  fraud  and  perjury  or  subornation 
of  perjury."  Because  we  do  not  think  it  can  be  done  the 
parties  must,  so  far  as  their  individual  interests  are  con- 
cerned, abide  by  the  judgment  they  procured  that  court  to 
render;  and,  of  course,  what  will  bind  them  will  bind  those 
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who  claim  through  them,  or  either  of  them,  which  is  the  case 
with  the  appellants  other  than  Bachel. 

There  were  other  minor  questions  raised  by  the  assign- 
ments of  error,  but  we  do  not  see  any  merit  in  any  of  them. 

Order  affirmed.  _ 

Statutes — Presumptions. — Except  when  the  legislative  journal  affirtna. 
tively  shows  a  violation  of  the  constitution  counts  will  supply  by  pre- 
Bumptiou  every  thing  necessary  to  the  validity  of  a  law:  Hollinyswovth  v. 
Thompson,  45  La.  Ann.  222;  40  Am.  St.  Rep.  220,  and  note,  showing  that 
it  need  not  affirmatively  appear  from  the  journal  that  every  act  required 
to  be  done  in  the  enactment  of  a  law  has  been  done. 

PuoBATE  at  Lost  or  Destkoykd  Wills.— A  lost  or  destroyed  will  may 
be  established  and  admitted  to  probate:  Apprrson  v.  Coltrell,  3  Port.  51;  29 
Am.  Dec.  239.  But  it  must  appear  by  the  clearest  and  most  satisfactory 
€viileikce  that  tlie  instrument  was  properly  executed,  and  was  not  revoked 
by  the  testator,  and  what  were  its  contents:  See  monographic  note  to  T'y- 
nan  v.  Paschal,  84  Am.  Dec.  628-631,  on  the  probate  of  lost  or  destroyed 
wills. 

Judgment  OF  Another  State  Court  as  Evidence — Authenticatiok. 
The  judgment  of  a  court  of  a  foreign  country,  duly  proved,  is  conclusive 
between  the  parties  after  a  trial  upon  the  merits,  and  where  no  fraud,  mis- 
take, or  want  of  jurisdiction  is  shown  or  oflFered  to  be  shown.  Such  a 
judgment  is  properly  authenticated:  "  1.  By  an  exemplification  under  the 
great  seal;  2.  By  a  copy  proved  to  be  a  true  copy;  3.  By  the  certificate  of 
an  officer  authorized  by  law,  which  certificate  must  itself  be  properly  au- 
thenticated ":  See  Lazier  V.  WeslcoU,  26  N.  Y.  146;  82  Am.  Dec.  404,  and 
note  quoting  from  Freeman  on  Judgments,  section  414:  Ounn  r.  Peaket,  36 
Minn.  177;  1  Am.  St.  Rep.  661.  The  judgment  of  a  foreign  court,  com- 
plete and  regular  on  its  face,  is  prima  facie  valid:  Ounn  v.  Peakes,  36  Minn. 
177;  1  Am.  St.  Rep.  661. 

Divorce  in  Another  Stati — Collateral  Attack  upon  Decreb. — A 
final  decree  of  divorce  settles  all  property  rights  of  the  parties,  and  bars  A 
subsequent  action  by  either  party  to  determine  any  question  of  alimony  or 
property  rights  which  might  have  been  settled  by  such  decree,  and  a  de- 
«ree  on  service  by  publication  is  as  eflfectual  as  where  personal  service  is 
made.  Hence,  a  valid  decree  of  divorce  obtained  by  a  husband  from  his 
wife  in  one  state,  without  provision  with  reference  to  property  or  alimony, 
is  a  bar  to  an  action  brought  long  afterward  by  the  wife  in  another  state  to 
obtain  a  judgment  of  divorce  and  for  alimony,  or  for  alimony  alone,  in  the 
absence  of  proof  that  the  law  of  the  former  state  is  different  from  that  of 
the  latter:  Roe  v.  Roe,  52  Kan.  724;  39  Am.  St.  Rep.  367.  There  is  no 
doubt  that  a  decree  of  divorce  entered  by  consent  is  binding  upon  the  par- 
ties, unless  impeached  for  fraud  or  mistake,  and,  it  is  equally  true,  that  a 
mere  temporary  residence  in  the  state  for  the  sole  purpose  of  obtaining  a 
divorce  is  not  sufficient  to  confer  jurisdiction:  See  note  to  Wafkins  v,  Wat- 
kins,  21  Am.  St.  Rep.  219;  Hanover  v.  Turner,  14  Mass.  227;  7  Am.  Dea 
203,  and  monographic  note  thereto,  discussing  divorces  in  another  state; 
Jieed  V.  Heed,  52  Mich.  117;  50  Am.  Rep.  247.  It  is  also  clear  that  a  decree 
rendered  in  another  state  without  jurisdiction  may  be  collaterally  attacked: 
in  re  James,  99  Cal.  374;  37  Am.  St.  Rep.  60,  and  note.     But  where  both 
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parties,  M  in  the  principal  case,  not  only  submit  to  the  jurisdiction  of  an- 
other state  court,  bnt  commit  a  fraud  upon  it,  and  collude  and  agree  as  to 
the  decree  to  be  rendered,  it  seems  but  just  to  refuse  any  relief  from  the 
decree  when  it  is  collaterally  attacked  in  the  state  where  the  parties  have 
their  doiuicilo. 


State  v.  Billings. 

[55  Minnesota,  467.] 

"Duv  Procsss  ot  Law"  requires  an  orderly  proceeding  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to  be  heard, 
and  to  defend,  enforce,  and  protect  his  rights.  A  hearing,  or  an  opportu* 
nity  to  be  heard,  prior  to  judgment,  is  absolutely  essential. 

Commitment  of  Insane — "  Du«  Process  ok  Law." — A  valid  proceeding 
to  commit  one  as  insane  requires  notice,  and  an  opportunity  to  be  heard 
before  judgment.  There  must  be  a  trial  before  a  determination  as  to  hia 
sanity,  and  an  opportunity  to  produce  witnesses  and  evidence.  Hence, 
a  statute  authorizing  such  a  commitment,  but  not  so  framed  as  to  com. 
pel  a  hearing  before  judgment,  and  which  does  not  guarantee  to  the 
person  charged  an  opportunity  to  be  heard  in  defense,  is  invalid,  be- 
cause it  conflicts  with  those  provisions  of  the  state  and  federal  consti- 
tations  which  forbid  that  any  person  shall  be  deprived  of  his  life, 
liberty,  or  property  without  due  process  of  law. 

On  June  9,  1893,  Maria  J.  Blaisdell  was  coramitted  to  a 
hospital  for  the  insane.  A  warrant  was  issued  to  the  defend- 
ant, Billing?,  as  sheriff,  authorizing  him  to  convey  her  to  the 
hospital.  She  was  discharged  by  a  commissioner  on  habeas 
corpus,  from  the  officer's  custody,  on  the  ground  of  unlawful 
detention,  and  the  sheriff  appealed.  Upon  the  first  hearing 
in  the  supreme  court  It  was  held  that  the  law  had  not 
been  complied  with,  that  there  had  been  a  clear  departure 
from  the  requirements  of  the  statute  in  making  the  commit- 
ment, that  the  judge  of  the  probate  court  had  determined 
the  question  of  insanity  upon  the  certificate  of  the  examiners 
and  other  evidence,  and  made  his  finding  accordingly,  which 
was  not  the  finding  of  the  "jury"  required  by  the  statute, 
and  that  the  warrant  issued  upon  such  finding  was,  therefore, 
wholly  void  and  without  jurisdiction.  The  commissioner's 
decision  on  the  habeas  corpus  proceedings  was  afilirmed. 

M.  J.  Daly  and  E.  E.  Corliss,  for  the  appellant. 

Houpt  &  Baxter  and  S.  L,  Pierce,  for  the  relator. 

*'■  Collins,  J.  Upon  reargument,  January  17,  1894.  At 
the  former  hearing  of  this  case  the  attention  of  the  court  was 
not  called  to  the  fact  that  the  provisions  of  the  Probate  Code 
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(Laws  1889,  c.  46,  subc.  14)  relating  to  the  commitment  of 
insane  persons  to  the  state  hospitals  had  been  wholly  super* 
seded  by  certain  sections  of  Laws  of  1893,  chapter  5.  Assum- 
ing that  the  provisions  of  the  Probate  Code  on  this  subject 
were  still  in  force,  the  court  fell  into  the  error  of  holding  that 
the  law  had  not  been  complied  with,  that  there  had  been  a 
complete  departure  from  the  requirements  of  the  statute,  and 
that  the  warrant  under  which  Mrs.  Blaisdell  had  been  com- 
mitted was  on  its  face  wholly  void,  and  without  jurisdiction. 
The  inevitable  result  was  the  granting  of  respondent's  peti- 
tion for  a  rehearing.  A  question  new  to  the  case,  and  of  the 
greatest  importance,  has  now  been  raised  by  counsel,  for 
relator,  namely,  the  constitutionality  of  those  provisions  in 
Laws  of  1893,  chapter  5,  which  prescribe  the  course  of  proce- 
dure, and  authorize  the  commitment  of  persons  to  public  and 
to  privi-.te  hospitals  for  the  insane.  It  is  urged  that  these  pro- 
visions violate  the  fourteenth  amendment  to  the  federal  con- 
stitution, and  are  in  conflict  with  a  similar  article  in  our  state 
constitution,  forbidding  that  any  person  shall  be  deprived  of 
his  life,  liberty,  or  property  without  due  process  of  law.  We 
have  therefore  to  examine  the  provisions  of  the  statute  of 
1893  in  the  light  of  adjudications  as  to  what  is  and  what  con- 
stitutes "  due  process  of  law,"  in  order  to  discover  and  de- 
termine whether  constitutional  rights  have  been  encroached 
upon  and  invaded  by  means  of  this  legislative  enactment. 

The  first  inquiry  is  as  to  what  is  "  due  process  of  law."  In 
Bardwell  v.  Collins,  44  Minn.  97,  20  Am.  St.  Rep.  547,  it  was 
said  that  no  complete  or  exhaustive  definition  of  the  term  had 
ever  been  attempted  *''*  by  the  courts,  because  it  was  in- 
capable of  any  such  definition.  All  that  could  be  done  was 
to  lay  down  certain  general  principles,  and  apply  them  to  the 
facts  of  each  case  as  they  arise.  Mr.  Webster's  exposition  of 
the  words  "law  of  the  land,"  and  "due  process  of  law,"  viz: 
"The  general  law;  a  law  which  hears  before  it  condemns; 
which  proceeds  upon  inquiry,  and  renders  judgment  only 
after  trial" — was  quoted;  and  then  the  court  went  on  to  say 
that,  in  judicial  proceedings,  "due  process  of  law"  requires 
notice,  hearing,  and  judgment.  These  words,  said  the  court, 
do  not  mean  any  thing  which  the  legislature  may  see  fit  to 
declare  to  be  "due  process  of  law,"  for  there  are  certain  fun- 
damental rights  which  our  system  of  jurisprudence  has 
always  recognized,  which  not  even  the  legislature  can  dis- 
regard, in   proceedings    by    which   a  person  is  deprived  of 
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life,  liberty,  or  property,  and  one  of  these  is  "notice  before 
judgment  in  all  judicial  proceedings."  In  commenting 
upon  the  difficulty  of  defining  these  words  it  has  been  eaid 
tiiat  it  is  wisdom  to  leave  the  meaning  to  be  evolved  by 
the  gradual  process  of  judicial  inclusion  and  exclusion,  as 
the  case  presented  for  decision  shall  require:  Davidson  v. 
New  Oiieam,  96  U.  S.  104.  But  it  may  be  stated  gener- 
ally that  due  process  of  law  requires  that  a  party  sliall  be 
properly  brouglit  into  court,  and  that  he  shall  have  an  oppor- 
tunity, when  there,  to  prove  any  fact  which,  according  to  the 
consiitution  and  the  usages  of  the  common  law,  would  be  a 
protection  to  him  or  to  his  property:  People  v.  Board  of  Svpev' 
visors,  70  N.  Y.  228.  Due  process  of  law  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the  case  in  whicii  the 
citizen  has  an  opportunity  to  be  heard,  and  to  defend,  enforce, 
and  protect  his  rights.  A  hearing,  or  an  opportunity  to  be 
heard,  is  absolutely  essential.  ''Due  process  of  law"  with- 
out these  conditions  cannot  be  conceived:  Stuart  v.  Palmer ^ 
74  N.  Y.  183;  30  Am.  Rep.  289. 

It  follows  tiiat  any  method  of  procedure  which  a  legisla- 
ture may,  in  the  uncontrolled  exercise  of  its  power,  see  fit  to 
enact,  having  for  its  purpose  the  deprivation  of  a  person  of 
his  life,  liberty,  or  property,  is  in  no  sense  the  process  of  law 
designated  and  imperatively  required  by  the  constitution. 
And  while  the  state  should  take  charge  of  such  unfortunates 
as  are  dangerous  to  themselves  and  to  others,  not  only  for 
the  safety  of  the  public,  but  for  their  own  amelioration,  due 
regard  must  be  had  to  the  forms  of  law  and  to  *'*  personal 
rights.  To  the  person  charged  with  being  insane  to  a  degree 
requiring  the  interposition  of  the  authorities  and  the  restraint 
provided  for,  there  must  be  given  notice  of  the  proceeding, 
and  also  an  opportunity  to  be  heard  in  the  tribunal  which  is 
to  pass  judgment  upon  his  right  to  his  personal  liberty  in  the 
future.  There  must  be  a  trial  before  judgment  can  be  pro- 
nounced, and  there  can  be  no  proper  trial  unless  there  is 
guaranteed  the  right  to  produce  witriesses  and  subniit  evi- 
dence. The  question  here  is  not  whether  the  tribunal  may 
proceed  in  due  form  of  law,  and  with  some  regard  to  the 
rights  of  the  person  before  it,  but,  rather,  is  the  right  to  have 
it  60  proceed  absolutely  secured?  Any  statute  having  for 
its  object  the  deprivation  of  the  liberty  of  a  person  cannot 
be  upheld  unless  this  right  is  secured,  for  the  object  may  be 
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attained  in  defiance  of  the  constitution,  and  without  due 
process  of  law. 

Let  us  now  turn  to  the  statute  in  question.  It  must  be 
observed  at  the  outset  that  private,  as  well  as  public,  hospitals 
are  within  its  terms,  and  for  this  reason,  if  for  no  other,  the 
rights  of  the  citizen  should  be  closely  guarded.  Laws  of  1893, 
chapter  5,  section  17,  requires  that  every  person  committed 
to  custody  as  insane  must  be  so  committed  in  the  manner 
thereafter  prescribed.  Section  19  provides  that  whenever 
the  probate  judge,  or,  in  his  absence,  the  court  commissioner, 
shall  receive  information  in  writing  (the  form  being  given) 
that  there  is  an  insane  person  in  his  county  needing  care 
and  treatment,  he  shall  issue  what  is  called  a  "commission 
in  lunacy"  (the  form  thereof  being  prescribed)  to  two  physi- 
cians, styled  "examiners  in  lunacy."  This  section  permits 
the  filing  of  an  information  not  even  sworn  to  by  anybody. 
That  it  has  opened  the  door  to  wrong  and  injustice — to  the 
makirg  of  very  serious  and  unwarranted  charges  against 
others  by  wholly  irresponsible  and  evil-minded  persons — is 
evident,  although  the  method  of  instituting  the  proceedings 
does  not  atfect  the  validity  of  the  act.  The  commission  directs 
the  two  piiysicians  designated,  who,  under  section  18,  must 
now  possess  certain  qualifications,  to  "examine"  the  alleged 
lunatic,  and  certify  to  the  probate  judge  or  court  commissioner, 
within  one  day  after  their  examination,  the  result  thereof, 
with  their  recommendation  as  to  the  special  action  necessary 
to  be  taken.  The  form  of  this  certificate  and  recommenda- 
tion is  laid  down  in  section  20.  This  certificate  must  be 
duly  sworn  to  or  affirmed  before  the  officer  issuing  ***  the 
commission:  Laws  of  1893,  c.  5,  sec.  21.  If  (sec.  19)  the 
examiners  certify  that  the  person  examined  is  sane  the  case 
shall  be  dismissed.  If  they  disagree  the  officer  shall  call 
other  examiners,  or  take  further  testimony.  If  they  certify 
the  person  to  be  insane,  and  a  proper  subject  for  commitment, 
for  any  of  the  reasons  specified  in  section  17,  it  is  made  the 
duty  of  the  officer  to  visit  the  alleged  insane  person,  or  to 
require  him  to  be  brought  into  court;  "but  he  shall  cause 
him  to  be  fully  informed  of  the  proceedings  being  taken 
against  him."  If  the  officer  deems  it  advisable  he  may  call 
other  examiners,  or  take  further  testimony,  and  in  all  cases, 
"before  issuing  a  warrant  of  commitment,"  the  county  attor- 
ney shall  be  informed,  and  it  is  made  his  duty  to  take  such 
steps  as  are  deemed  necessary  to  protect  the  rights  of  such 
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person.  If  satisfied  that  the  person  is  insane,  and  that  the 
reason  for  his  commitment  is  sufficient,  under  the  provisions 
of  the  act,  the  probate  judge  or  the  court  commissioner 
approves  the  certificate  of  tlie  examiners,  and  issues  an  order 
or  warrant  in  duplicate,  committing  hin)  to  the  custody  of 
the  superintendent  of  one  of  the  state  hospitals,  or  to  the 
superintendent  or  keeper  of  any  private  hospital  or  institu- 
tion for  the  insane,  which  under  the  same  law  has  been  duly 
licensed.  This  order  or  warrant  may  be  executed  by  the 
sheriflF  or  by  a  private  individual,  and  through  it  the  person 
named  therein  is  placed  in  the  custody  of  the  superintendent 
or  keeper  to  whom  it  may  have  been  directed.  Tiiere  are 
some  other  provisions  in  respect  to  these  commitments,  but 
they  have  no  bearing  on  the  questions  now  before  us,  and  we 
now  reach  a  consideration  of  the  controlling  provisions  of 
the  statute.  The  commission  issues  to  the  examiners,  and 
they  are  authorized  and  directed  to  "examine"  the  alleged 
lunatic.  Their  examination  is  not  made  under  oath.  It 
may  be  formal  or  informal,  as  they  choose,  and  the  person 
under  examination  may  not  have  the  slightest  idea  that  he 
is  the  subject  of  inquiry  or  investigation.  The  examination 
may  beat  any  place  where  the  subject  can  be  found,  or  at  a 
place  convenient  for  the  examiners.  It  may  be  public  or 
private,  and,  judging  from  the  questions  found  in  the  form 
to  be  answered  by  the  examiners,  it  may  consist  simply  in 
observing  the  alleged  lunatic,  and  in  making  inquiries  of 
him  or  of  his  acquaintances,  or,  for  that  matter,  accepting 
common  street  gossip.  To  illustrate:  In  the  certificate  signed 
by  the  physicians  who  made  *"  this  examination  is  the 
answer  to  a  most  important  question,  viz:  "  Has  the  patient 
shown  any  disposition  to  injure  others"?  The  answer  is: 
"Yes.  It  is  reported  that  she  threatens  to  shoot,  carries  fire- 
arms, and  did  shoot  at  one  person  passing,  not  knowing 
whom." 

When  this  examination,  of  which  the  subject  need  not  bo 
informed,  and  in  which  he  takes  no  part,  is  completed,  the 
examiners  are  required  to  make  a  verified  written  report  and 
recommendation,  and  on  this  the  officer  may  commit  without 
any  other  or  further  act,  except  that  he  must  see  the  subject, 
either  in  or  out  of  court,  informing  him  fully  of  the  proceed- 
ings, and  must  also  notify  the  county  attorney  of  what  is 
going  on.  Not  until  after  the  examination,  report,  and  rec- 
ommendation, upon  which  the  officer  may  commit,  if  he  so 
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chooses,  need  there  be  any  notice  whatsoever  to  the  person 
charged  with  being  a  proper  subject  for  the  insane  asylum, 
nor  need  the  county  attorney  be  advised  of  the  proceeding. 
If  personal  rights  are  of  any  consequence,  and  if  they  need 
protection  at  any  time,  such  notice  should  precede  the  exam- 
ination, not  follow  it.  But,  aside  from  this  serious  defect  in 
the  law,  it  will  be  seen  that  there  is  no  provision  whicii  as- 
sures to  the  accused  a  tiial  at  any  time,  either  before  or  after 
notice,  under  the  forms  of  law;  no  provision  which  guaran- 
tees to  him  a  judicial  investigation  and  a  determination  as 
to  his  sanity.  The  officer  before  whom  the  inquiry  is  petid- 
ing  is  nowhere  required  to  conduct  his  examination  with  the 
least  regards  to  the  rights  of  the  person  charged  with  being 
insane — his  right  to  exercise  his  faculties  without  unwarranted 
restraint,  and  to  follow  any  lawful  avocation  for  the  support 
of  life. 

Nor  is  the  officer  obliged  to  hear  a  particle  of  testimony, 
although  he  is  at  liberty  so  to  do.  The  accused  or  the  county 
attorney  might  appear  before  him  with  an  army  of  volunteer 
witnesses;  but  if  their  testimony  was  received  or  heard,  or 
if  there  was  the  slightest  approach  to  a  trial,  it  would  be 
through  the  grace  of  the  officer,  not  as  a  mutter  of  right  to 
the  person  whose  persotial  liberty  is  jeopardized  by  the  pro- 
ceeding. We  are  not  speaking  of  what  every  honorable  and 
liumane  officer  would  do  when  a  case  was  before  him,  but  of 
what  the  statute  will  permit  an  officer  to  do. 

Further  examination  of  this  enactment  need  not  be  made, 
for  enough  has  been  said  to  establish  its  invalidity,  and  to 
indicate  what  outrages  might  be  perpetrated  under  it.  Tlie 
objection  to  *''*  such  a  proceeding  as  that  authorized  by  this 
statute  does  not  lie  in  the  fact  that  the  person  named  may  be 
restrained  of  his  liberty,  but  in  allowing  it  to  be  done  with- 
out first  having  a  judicial  investigation  to  ascertain  whether 
the  charges  made  against  him  are  true;  not  in  committing 
him  to  the  hospital,  but  in  doing  it  without  first  giving  liim 
an  opportunity  to  be  lieard. 

We  are  compelled  to  the  conclusion  that  the  enactment  of 
the  sections  referred  to  is  unconstitutional,  because  they  allow 
and  sanction  a  denial  of  the  protection  of  the  law,  and  the 
deprivation  of  personal  liberty  without  due  process  of  law. 
But  we  do  not  intend  to  intimate  that  in  this  case  the  up- 
right and  conscientious  judge  of  probate  before  whom  it  was 
pending  acted  arbitrarily,  or  that  he  adhered  to  the  letter  of 


Jan.  1894.]  Statk  v.  Billinqb.  631 

the  statute,  disregarding  the  rights  or  requests  of  Mrs.  Blais- 
dell  or  her  friends,  when,  after  the  examination,  report,  and 
recommendation,  she  appeared  before  him.  There  is  nothing 
to  indicate  such  a  course.  As  we  have  shown,  the  statute  is 
80  constructed  that  the  opportunity  to  be  heard  in  defense  is 
not  guaranteed  to  the  person  charged.  It  is  not  franjed  so  as 
to  compel  a  hearing  before  condemnation  or  a  trial,  under  the 
general  forms  of  law,  before  judgment  is  pronounced.  Where 
it  is  plain  that  legislation  upon  any  subject  is  in  conflict 
with  constitutional  provisions,  the  duty  of  the  court  is  obvi- 
ous, and  must  be  performed,  whether  the  interests  of  a  large 
number  or  of  a  certain  class  of  people  are  involved,  or  the 
rights  of  a  single  citizen. 

Tlie  provisions  of  ciiapter  6  of  the  Laws  of  1893,  on  this 
subject,  being  invalid,  those  which  they  were  designed  to 
supersede,  found  in  the  Probate  Code,  are  in  force,  and  must 
be  observed.  As  stated  in  the  former  decision,  tliey  were  not; 
and,  as  a  consequence,  the  conclusion  heretofore  reached  is 
adhered  to. 

Ddk  Process  of  Law  as  Applied  to  Insanb  Persons.— It  is  a  funda- 
mental principle  of  both  state  and  na'ional  constitutional  law  that  no  man 
shall  be  deprived  of  "life,  liberty,  or  property"  without  "due  process  of 
law";  and,  under  the  express  provision  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  no  state  shall  "  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  The  right  of  personal 
liberty  is  thus  jealously  guarded  by  constitutional  law,  and  we  are  unaware 
of  any  distinction  between  the  civil  rights  of  a  sane  person,  and  those  of  an 
insane  subject  of  the  govern nient.  Nor  should  there  be  any.  Persona, 
thougli  insane,  are  still  human  being:),  and  laws  which  provide  for  their 
commitment  to  hospitnLs  for  proper  care  and  treatment  mark,  it  is  said, 
the  vast  difference  between  a  civilized  free  people  and  a  savage  nation. 
Such  laws  are  coM)mon,  but  it  must  be  observed  in  connection  with  them 
that  all  power  over  the  person  is  liable  to  abuse.  The  deprivation  of  the 
liberty  of  a  citizen  upon  the  charge  of  insanity  is  a  matter  of  very  grave 
importance,  because  it  may  easily  happen  that  for  fraudulent  purposes,  per- 
haps  with  a  view  to  deprive  a  person  owning  property  of  his  control  over 
it,  a  perfectly  sane  man  may  be  sent  to  an  asylum  by  his  relatives,  upon 
a  certificate  of  physicians  merely,  and  be  illegally  confined  there  for  years. 
The  civil  rights  of  insane  persons  do  not  seem  to  have  been  often  adjudi- 
cated by  the  courts,  and  a  close  search  for  authorities  reveals  the  fact 
that,  since  liie  ratification  of  the  fourteenth  amendnunt,  in  July,  1868,  its 
doctrines  as  ap|)lied  to  such  persons  have  seldom  been  definetL  Enough  ifl 
gleaned  Ironi  the  anthnriiies,  however,  to  siiow  that  insane  persons  hare 
rights,  that  the  mere  existence  of  the  fact  of  insanity  does  not  take  away 
or  abridge  the  rights  of  the  c  tizen,  ami  that  a  person  charged  with  io* 
sanity  cannot  be  deprived  of  his  civil  rights  without  the  formalities  pr«- 
scribed    by  law:  ComnionweaUJi  v.   Kirkbnde,  2  Brewst   40(^  419;  and  i| 
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has  been  held  that  statutes  providing  for  the  examination,  conimitraent, 
and  custody  of  insane  persons  are  mandatory,  and  must  be  strictly  pur- 
sued: Meiirer's  Af^eal,  119  Pa.  St.  115;  State  v.  Bainl,  47  Mo.  m\;  Terii- 
Uyry  V.  Sheriff  of  Gallatin  County,  6  Mont.  2^7.  If  "due  process  of  law" 
means  the  regular  and  orderly  course  of  judicial  proceedings  in  the  admin- 
istration of  justice  it  would  also  seem  clear  that  a  determination  of  in- 
sanity is  not  conclusive,  without  the  person  charrjed  with  being  insane 
has  had  notice,  an  opportunity  to  be  heard,  either  in  person  or  by  coun- 
sel, an  opportunity  to  produce  witnesses,  and  to  confront  those  seeking 
his  retirement  to  an  asylum  or  hospital,  and  in  general  to  make  wliat. 
ever  defense  may  be  justified  by  the  circumstances  of  the  case.  This  we 
conceive  to  be  borne  out  by  the  authorities.  There  is  a  great  diversity  of 
definition  as  to  "due  process  of  law":  See  Attorney  General  v.  Jochim,  9& 
Mich.  358;  41  Am.  St.  Rep.  606;  note  to  State  v.  GoodioiU,  25  Am.  St.  Rep. 
876;  note  io  Bar divell  v.  Collins,  20  Am.  St.  Rep.  554-559;  Great  West  Min. 
Co.  V.  Woodmas  Min.  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204.  "  Due  process 
of  law  "is  not  necessarily  judicial  process.  Administrative  process,  re- 
garded as  necessary  in  government,  and  sanctioned  by  long  usage,  is  as 
much  due  process  as  any  other:  Attorney  General,  99  Mich.  358;  41  Am.  St. 
Rep.  606;  note  to  Bardwell  v.  Collins,  20  Am.  St.  Rep.  554-559. 

In  the  class  of  cases  under  consideration  "due  p.-ocess  of  law"  undoubt- 
edly means  "in  the  due  course  of  legal  proceedings,  according  to  those  rules 
and  forms  M'hich  have  been  established  for  the  protection  of  private  rights": 
Burdick  v.  People,  149  111.  600;  41  Am.  St.  Rep.  329.  It  means,  at  least, 
some  legal  proceduie,  in  which  the  person  proceeded  against,  if  he  is  to  be 
concluded  thereby,  shall  have  an  opportunity  to  defend  himself:  Doyle^ 
Petitioner,  16  11.  I.  537;  27  Am.  St.  Rep.  759.  For  example,  a  state  statute 
which  authorizes  the  placing  of  insane  persons  in  certain  hospitals  or  asy- 
lums within  the  state  by  their  parents,  guardians,  relatives,  or  friends,  or» 
if  paupers,  by  the  overseers  of  the  poor,  upon  certificates  of  their  insanity, 
made  by  two  practicing  physicians  of  good  standing,  and  which  provides 
that  when  placed  in  such  hospitals  or  asylums  they  may  be  lawfully  re- 
ceived and  detained  therein,  until  discharged  in  one  of  the  modes  provided 
in  the  statute,  where  such  statute  does  not  provide  a  procedure  by  which 
the  person  confined  can,  as  of  right,  defend  himself,  is  void,  as  being  io 
conflict  with  the  due  process  clause  of  the  national  coustitution:  Doyle,  Pe- 
titioner, 16  R.  I.  537;  27  Am.  St.  Rep.  759. 

The  arrest  of  a  person  upon  a  charge  of  insanity  for  the  purpose  of  com- 
mitting or  confining  him  in  an  insane  asylum  is,  strictly  speaking,  not  an 
arrest  in  either  a  civil  or  criminal  proceeding,  but  in  one  sui  generis,  and 
ought  not,  in  this  day  of  regard  for  personal  liberty,  to  be  allowed  other- 
wise than  upon  information  on  oath;  yet,  where  such  an  arrest  is  made 
without  an  information  upon  oath,  and  an  order  is  made  directing  the 
alleged  lunatic  to  be  brought  before  the  court  for  examination,  the  mere 
want  of  an  information  upon  oath  will  not,  it  has  been  held,  render  void 
the  subsequent  inquisition,  commitment,  and  appointment  of  a  guardian, 
even  under  a  constitutional  provision  requiring  cause  to  be  shown  on  oatb 
for  the  arrest  of  a  person  on  a  criminal  charge,  as  such  a  provision  does  not 
apply  to  a  charge  of  insanity:  Sprigg  v.  Stump,  7  Saw.  280.  On  the  other 
hand,  it  is  held  that  the  mere  fact  that  a  person  is  insane  does  not  author- 
ize his  arrest  and  confinement  without  a  warrant  if  he  is  not  dangerous  to 
himself  or  to  others:  Look  v.  Dean,  108  Mass.  116;  11  Am.  Rep.  323.  No 
one  has  a  right  to  confine  an  insane  person  for  an  indefinite  period  until  h« 
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•hall  be  restored  to  reason,  except  nnder  the  sanctions,  and  rpon  compli* 
«nce  with  the  formalities  of  the  law:  Colhy  v.  Jaekion,  12  N.  H.  526;  and 
nothing  but  actual  insanity  will  autliorize  the  seclusion  of  a  person  in  an 
insane  asylum  against  his  {Totestations:  Fan  Deusen  v.  Newcot/ier,  40  Mich. 
00,  142.  The  confiuemeut,  however,  of  a  person  dangerously  insane  ia 
always  justifiable,  not  only  for  bis  own  protection,  but  for  that  of  tha 
public.  This  is  conceded;  and  he  may,  from  the  necessity  of  the  case,  be 
arrested  without  a  warrant,  even  by  a  private  person,  and  be  confined  for  a 
reasonable  time  until  the  proper  legal  steps  in  the  matter  can  be  takent 
CoL'/ij  V.  Jacl'ion,  12  N.  H.  526.  But  the  first  thing  to  be  determined  is 
whether  there  is  insanity  in  fact.  In  any  case  where  that  is  open  to  possi- 
ble  question,  prudence,  at  least,  would  dictate  a  judicial  investigation  unless 
the  reasons  against  it  are  so  imperative  as  not  to  admit  of  the  necessary 
(ivhty,  or  unless  the  investigation  would  probably  be  so  far  damaging  to  the 
subject  of  it  as  to  more  than  counterbalance  the  probable  benefits.  All 
reasoning  in  favor  of  confinement  without  legal  investigation  assumes  the 
person  to  be  insane.  The  question  of  sanity  is  the  very  one  to  be  adjudi* 
cated.  The  question  as  to  whether,  in  doubtrnl  cases,  an  inquisition  to 
determine  the  insanity  of  a  person  is  a  prerequisite  to  his  confinement  in 
an  asylum  came  up  in  the  case  of  Van  Deuaen  r.  Newcomer,  40  M  ich  90. 
The  court  was  equally  divided,  two  of  the  justices  holding  that  it  was  nec- 
essary, and  two  of  them  that  it  was  not.  In  this  case  Mrs.  Newcomer, 
the  defendant  in  error,  being  at  the  passenger  house  of  the  Michigan  Cen- 
tral Railroad  at  Albion,  was,  on  October  I,  1894,  forcibly  taken  and  pot 
aboard  the  cars  of  that  railroad  and  removed  to  the  Michigan  Asylum  for 
the  Insane  at  Kalamazoo,  where  she  was  restrained  of  her  liberty  until 
August  4th  following.  The  persons  chiefly  instrumental  in  procuring  this 
confinement  were  her  son  in  law  and  his  mother,  with  whom  she  had  had 
difficulty,  bnt  her  daucfhter  gave  assent.  A  person  having  no  more  legal 
authority  than  that  which  might  be  claimed  for  any  citizen  accompanied 
her  on  the  cars  and  to  the  asylum.  The  reason  assigned  for  removing  Mrs. 
Newcomer  to  the  asylum  was  her  insanity.  There  had  been  no  judicial 
finding  of  the  fact,  and  it  was  not  made  to  appear  that  there  were  any 
such  manifestations  of  mental  delusion  as  indicated  danger  to  others.  The 
plaintiff  in  error  was  at  the  time  in  charge  of  the  asylum,  and  he  received 
and  detained  Mrs.  Newcomer  in  the  full  belief  that  she  was  insane.  It  was 
not  shown  that  the  medical  and  other  assistants  in  the  asylum  believed  her 
to  be  insane  while  she  remained  there.  On  being  discharged  from  the  asy- 
lum Mrs.  Newcomer  brought  suit  for  false  imprisonment,  and  recovered  six 
thousand  dollars  damages.  Mrs.  Newcomer  claimed  never  to  have  been 
insane  at  all,  and  the  contest  in  the  court  below  was  mainly  over  the  ques- 
tion of  fact.  The  defendant's  theory  was  that  the  restraint  of  insane  per^ 
sons  in  asylums  is  lawful,  and  being  lawful,  the  placing  of  them,  whether  for 
their  own  benefit,  or  for  the  protection  of  others,  is  in  itself  "  due  process  of 
law,"  even  in  the  absence  of  any  judicial  investigation  into  the  question  of 
sanity.  While  this  theory  was  approved  by  two  of  the  justices  it  wm  dis- 
approved by  Justices  0«>oley  and  Campbell.  The  former  in  his  opinion 
pointed  out  difficulties  in  proceeding  without  judicial  inquiry,  showing  that 
the  law  should  not  tolerate  the  forcible  taking  and  detention  of  one  in  an 
insane  asylum  upon  the  mere  assertion  that  he  is  mentally  unsonnd;  that 
secret  investigations  into  cases  of  this  character  should  be  frowned  down; 
that  safety  lies  in  the  publicity  of  the  proceedings;  and  that,  while  it  is  no 
doubt  true  a  public  trial  of  the  fact  of  insanity  would  be  more  or  less  excit- 
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iug  and  distnrbiag  to  a  mind  already  in  a  diseased  or  abnormal  condition,  it 
is  by  no  means  certain  that  the  consequences  would  be  more  serious  than 
those  likely  to  follow  from  the  sudden  arrest  and  removal  for  confinement  iix 
the  asylum  of  a  person  who  believes  himself  perfectly  sane.  "An  insane  per- 
son,'' said  the  astute  justice,  "does  not  necessarily  lose  his  sense  of  justice, 
or  of  his  right  to  the  protection  of  the  law;  and  when  he  is  seized  without 
warning,  and  without  the  hearing  of  those  whom  he  might  believe  would  tes- 
tify in  his  behalf,  and  delivered  helpless  into  the  hands  of  strangers,  to  be 
dealt  with  as  they  may  decide  within  the  limits  of  a  large  discretion,  it  is 
impossible  that  he  should  not  feel  keenly  the  seeming  injustice  and  lawless- 
ness of  the  proceeding."  "Nothing  but  actual  insanity,"  said  Campbell, 
C.  J.,  "will  authorize  the  seclusion  of  one  who  makes  known  his  objections, 
and  claims  against  reception.  If  no  objection  is  made  by  a  sane  person  to 
his  own  seclusion  he  cannot  complain  of  it  afterward.  The  authorities  are 
uniform  that  there  must  be  consent  or  actual  insanity":  Van  Dtusen  v. 
Newcomer,  40  Mich.  90,  142;  Anderson  v.  Burrows,  4  Car.  &  P.  210;  Hex 
V,  Turlington,  2  Burr.  1115;  Hall  v.  Semple,  3  Fost.  &  F.  337;  Fletcher  v. 
Fletcher,  1  El.  &,  E.  420;  Look  v.  Dean,  108  Mass.  116;  11  Am.  Rep.  323; 
Colhy  V.  Jackson,  12  N.  H.  526. 

Insanity  has  a  multitude  of  forms,  and  while  a  dangerous  maniac  may  be 
restrained  temporarily,  even  by  a  private  citizen  without  warrant,  until  he 
can  be  safely  released  or  arrested  upon  legal  process,  or  committed  to  an 
asylum  under  legal  authority,  this  is  not  the  case  in  the  milder  forms  of 
insanity,  and  even  a  desire  to  promote  the  welfare  of  the  unfortunate  indi- 
vidual does  not  justify  an  arrest,  for  nothing  is  more  harmless  than  some  of 
the  milder  forms  of  insanity.  The  right  of  personal  liberty  is  deemed  too 
sacred  to  be  left  to  the  determination  of  an  irresjionsible  individual,  however 
conscientious.  The  law  gives  insane  persons  the  safeguards  of  legal  pro- 
ceedings, and  the  care  of  responsible  guardians:  Keleher  v.  Putnam,  60 
N.  H.  80;  49  Am.  Rep.  304.  A  complaint  charging  one  with  being  insane 
need  not  necessarily  be  preferred  by  a  physician,  but  the  machinery  of  the 
investigating  power  may  be  set  in  motion  by  the  affidavit  of  a  layman: 
Matter  of  Zimmer,  15  Hun,  214. 

Notice. — If  it  is  true,  as  held  in  Territory  y.  Sheriff" o/  Qallatin  County,  6 
Mont.  297,  that  the  law  providing  for  the  examination  and  commitment  of 
persons  alleged  to  be  insane  is  constitutional,  though  imperfect  in  its  protect- 
ive requirements,  that  the  law  in  such  summary  proceedings  is  mandatory, 
and  that  every  step  provided  must  be  strictly  pursued  (State  v.  Baird,  47 
Mo.  301;  Meurers  Appeal,  119  Pa.  St.  115),  it  would  seem  that,  in  lunacy 
proceedings,  an  inquisition  is  void  unless  notice  is  given  or  it  appears  from 
the  proceedings  why  it  was  not  given,  or  defendant's  presence  requiredj 
McCim-y  v.  Hooper,  12  Ala.  823;  46  Am.  Dec.  280;  Butcher  v.  Hill,  29  Mo. 
271;  77  Am.  Dec.  572;  and  it  has  been  held  that  a  commission  to  examine 
a  person  alleged  to  be  an  ind)ecile,  etc.,  issued  without  the  requisite  notice, 
and  neither  preceded  nor  followed  before  judgment  by  the  appointment  of 
a  guardian  ad  litem,  is  not  aided  by  the  presence  of  the  imbecile  ami  his 
representative  by  counsel,  even  when  tlie  counsel  gives  his  consent  to 
the  judgment  appointing  the  guardian,  it  ajjpearing  that  the  commission 
issued  one  day  was  executed  the  next,  and  that  the  judgment  appointing 
the  guardian  followed  immediately.  "The  object  of  notice,"  it  is  said,  "is 
that  there  may  be  due  warning  to  make  objection  for  legal  cause  to  the 
commission  or  any  of  the  commissioners  as  well  as  to  prepare  for  adducing 
eviilence  on  the  main  question":  Morton  v.  Sims,  64  Gra.  298. 
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We  have  always  understood  that  no  judgment  of  a  court  is  supported  by 
due  process  of  law  if  reiidereil  without  jurisdiction  of  the  subject  matter  and 
notice  to  the  party;  but  some  of  the  courts  have  not  been  over  strict  in  ap- 
plying the  doctrine  of  notice  to  cases  of  insanity.  The  very  object  of  re- 
quiring notic3  to  be  given  to  a  party  charged  with  insanity,  or  of  requiring 
him  to  be  produced  ii\  open  court  when  possible,  would  seem  to  be  designed 
to  prevent  fraud  in  the  procuring  of  verdicts  of  insanity  without  aflFording 
the  defendant  an  opportunity  of  being  heard.  Yet  it  has  been  held  that  an 
inquisition  in  lunacy  will  not  be  set  aside  for  want  of  notice  of  the  inquisi- 
tion ill  the  abst-nce  of  proof  that  the  alleged  lunatic  did  not  have  notice  of 
the  inquisition,  and  suEFer  prejudice  for  that  reason:  In  re  Lindsley,  46  N.  J. 
Eq.  358.  In  this  case  a  constable,  eleven  days  prior  to  the  taking  of  the 
inquisition,  attempted  to  serve  a  written  notice  thereof  upon  the  alle^^ed 
lunatic  at  the  house  of  her  brother,  where  she  lived.  The  brother  refused 
to  admit  the  constable,  who  then  served  the  notice  upon  the  brother.  Upoa 
the  same  day  the  constable  served  a  similar  notice  upon  the  attorney  who 
had  represented  the  alleged  lunatic  in  similar  procoedings  which  had  there- 
tofore been  had;  and  the  attorney  thus  served  appeared  at  the  taking  of  th« 
in  ]uisiti<)n  in  behalf  of  the  alleged  lunatic,  and  examined  and  cross-examined 
witnesses  for  her  without  objecting  that  she  had  not  been  properly  notified. 
In  New  York  it  is  requisite,  before  the  court  may  proceed  in  lunacy  pro- 
ceedings, tliat  personal  and  written  notice  be  served  upon  the  alleged  luna- 
tic, in  addition  to  the  notice  required  by  section  2325  of  the  Code  of  Civil 
Procedure,  unless  upon  a  clear  case,  showing  it  to  be  improper  or  unsafe  to 
give  such  notice,  an  order  has  been  made  by  the  court  dispensing  with  it: 
Jdatler  of  Blfwilt,  131  N.  Y.  541.  In  this  case  it  was  said  that  a  very  clear 
case  should  be  made  before  tiie  court  sliould  proceed  in  lunacy  proceedings, 
in  the  absence  of  actual  personal  and  written  notice  to  the  party,  and  that, 
unless  such  a  case  is  male  by  tlie  petition  or  affidavits,  and  an  order  made 
by  the  court  dispensing  with  personal  notice  and  providing  for  notice  to 
relatives  or  others  in  lieu  of  personal  notice,  an  adjudication  in  the  absence 
of  such  notice  should  be  set  aside.  "The  cases,"  said  the  court,  "  must  be 
very  rare  in  whicli  a  notice  may  not  be  served  on  the  alleged  lunatic,  and  it 
seems  to  us  the  better  practice  would  be  to  require  service  of  notice  upon 
the  party  (if  within  the  jurisdiction)  in  all  cases,  in  addition  to  notice  to 
relatives  and  others  as  required  by  section  2325  of  the  code.  Attempt* 
by  interested  persons  to  get  control  of  the  person  and  property  of  another 
by  the  aid  of  lunacy  proceedings,  or  proceedings  on  the  ground  of  habitual 
drunkenness  are  not  infrequent,  and  no  precaution  should  be  omitted 
which  may  apprise  the  party  of  the  proposed  action,  and  enable  him  to 
appear  and  defend.  Tlie  authorities  and  text-writers  assume  that  the 
party  proceeded  ag»inst  should  have  notice  of  the  time  and  place  of  execat- 
ing  tlie  commission":  See  MiUter  of  Blewiit,  131  N.  Y.  541,  547;  In  re  De- 
melt,  27  Hun,  480.  These  observations  were  called  out  from  the  fact  that 
the  statute  providing  for  notice  to  relatives  and  others  did  not  touch  the 
question  of  the  right  of  tlie  alleged  lunatic  to  have  notice  also:  Alalirr  of 
Blewiit,  131  N.  Y.  541,  547.  In  tlie  later  case,  however,  of  Oridley  r. 
Colli-ije  etc.,  1.37  N.  Y.  327,  tlie  court  makes  a  distinction  between  notices. 
A  pioaecdiii!;  de  idiota  inquhendo  was  instituted  by  a  parent  of  the  person 
proceeded  against,  andacoinmittee  was  appointed.  Some  years  afterward 
this  proceeding  was  attacked  collaterally  in  an  action  to  recover  money* 
paid  by  mistake.  The  attack  was  made  when  the  papers  in  the  proceeding 
were  offered  in  evidence,  on  the  ground  that  the  papers  showed  that  the 
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court  never  acqnirecl  jurisdiction  of  the  proceeding,  and  further,  upon  the 
ground  that  no  notice  of  the  proceeding  was  ever  given  to  the  idiot.  It  did 
not  appear  from  the  record  tliat  all  proper  notices  were  not  given,  and  no 
proof  was  oifered  upon  the  trial  to  show  that  the  court  did  not,  in  fact,  ac- 
quire jurisdiction.  The  app tllate  court  upheld  the  jurisdiction  on  the 
ground  that,  "though  the  existence  of  any  jurisdictional  fact  may  not  be 
affirmed  upon  the  record,  it  will  be  presumed,  upon  a  collateral  attack,  that 
the  court,  if  of  general  jurisdiction,  has  acted  correctly  and  with  due 
authority,  and  its  judgment  is  as  valid  as  though  every  fact  necessary  to 
jurisdiction  afHrmatively  appeared,"  citing  Freeman  on  Judgments,  section 
124.  As  to  the  question  of  notice,  the  court  said:  "It  was  not  necessary 
that  she  (the  idiot)  should  have  notice  of  the  application  for  the  commission. 
Without  hearing  her  and  without  notice  to  her  the  court  could  constitute 
the  tribunal  which  was  to  make  inquiry  into  her  mental  condition.  In  pur- 
suance of  the  order  (appointing  the  commissioners),  a  time  and  place  for  the 
execution  of  the  commission  were  appointed,  and  a  jury  was  summoned  by 
the  sheriff,  and  it  appears  by  proof  contained  in  the  record  of  the  proceed^ 
ings  that  the  idiot  had  notice  of  the  time  and  place  of  the  execution  of  the 
commission.  The  record  does  not  disclose  that  she  had  notice  of  any  of  the 
subsequent  proceedings  confirming  tlie  findings  of  the  jury  and  appointing 
the  committee.  We  do  not  deem  it  important  now  to  determine  whether 
tlie  proceedings  would  be  absolutely  void  and  a  nullity  if  no  notice  what- 
ever had  been  given  to  the  idiot  of  any  of  the  proceedings  instituted  upon 
the  petition  of  her  mother,  who  had  cliarge  of  her.  Tliey  would  have  been 
invalid  undoubtedly  in  tlie  sense  tiiat  they  would  have  been  set  aside  as 
irregular  upon  the  application  of  any  person  who  had  a  right  to  be  heard,  aa 
we  held  in  Mutter  of  Blewllt,  131  N.  Y.  546.  But  if  notice  was  necessary, 
the  notice  given  of  the  time  and  place  of  the  execution  of  the  writ  was  suf- 
ficient to  give  the  court  jurisdiction  of  the  matter.  The  person  proceeded 
against  by  such  a  writ  should  have  notice  of  the  motion  to  confirm  the  find- 
ing of  the  jury  and  for  the  appointment  of  the  committee,  and  if  such  notice 
be  not  given,  upon  the  motion  of  any  person  entitled  to  be  heard,  a  court 
having  jurisdiction  of  the  matter  may  set  those  proceedings  aside.  But 
where  the  person  proceeded  against  has  had  notice  of  the  vital  part  of  the 
proceeding,  to  wit,  the  execution  of  the  writ,  there  is  no  ground  for  sayinj{ 
that  the  proceedings  are  absolutely  void." 

The  supreme  court  of  Iowa,  in  Chivennes  v.  Priestley,  80  Iowa,  316, 
has  probably  gone  further  than  any  other  in  attaching  little  importance  to 
notice  in  such  cases,  proceeding,  doubtless,  upon  the  assumption  that  notice 
in  many  cases  of  insanity  would  be  but  an  idle  form.  That  case  was  an 
action  for  damages  for  calling  the  plaintiff  insane.  The  defense  was  that 
he  had  been  adjudged  insane  according  to  the  statute,  and  that  the  adjudi- 
cation had  never  been  revoked  or  the  plaintiff  discharged  from  custody. 
The  plaintiff,  in  reply  to  the  defendant's  answer  setting  up  the  adjudicatioa 
of  insanity,  alleged  tliat  lie  had  no  notice  of  the  pendency  of  the  proceed- 
ings before  the  commissioners,  and  was  not  present  in  person  or  represented 
by  an  attorney;  that  the  act  creating  the  board  of  commissioners  of  insanity 
was  void,  because  it  did  not  provide  for  notice  of  such  actions;  and  that  the 
eff'^ct  was  "to  restrain  a  person  of  his  liberty  without  due  process  of'law." 
The  court  held,  iiowever,  that  the  constitutional  provision  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law*' 
does  not  require  notice  to  a  person,  or  his  appearance,  before  he  can  be  law« 
£ully  adjudged  insane,  and  accordingly  restrained;  and  that  the  statute  waa 
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▼aliil,  and  not  nnconstitutional,  because  it  contemplates  that  a  permon  may 
be  adjudged  insane,  and  restrained  accordingly,  without  notice  or  appear* 
ance.  The  court  assuiued  that  plaintiffs  absence  was  justified  by  the  facta, 
and  said:  "It  is  not  a  case  in  which  he  is  adjudged  at  fault,  or  in  default, 
and  for  which  there  is  a  forfeiture  of  liberty  or  property,  but  only  a  method 
by  which  the  public  discharges  its  duty  to  a  citizen.  The  misfortunes  of 
citizens  sometimes  place  them  where,  for  their  care  and  preservation,  re- 
straints are  necessary,  and  snch  restraints  are  even  justified  at  the  handi 
of  private  persons.  Tliey  are  not  in  such  cases  'deprived  of  their  liberty* 
within  the  meaning  of  the  constitution."  It  seems  clear,  from  the  later 
cases,  especially  those  from  New  York,  that,  in  lunacy  proceedings,  a  pre- 
sumption will  be  indulged  that  all  proper  notices  were  served,  in  the 
al)sence  of  any  thing  in  the  record  to  show  that  they  were  not  served:  Orid' 
ley  V.  College  etc,  1.37  N.  Y.  327;  that  a  failure  to  give  notice  of  the  appli- 
cation for  the  appointment  of  a  committee  to  all  the  next  of  kin  does  not 
deprive  the  court  of  jurisdiction;  and  that  it  is  sufficient,  upon  the  hearing 
of  the  alleged  lunatic's  motion  to  set  aside  the  order  appointing  the  commis- 
sion, that  all  tlie  parties  interested  have  an  opportunity  to  be  heard:  In 
re  DemeU,  27  Hun,  480.  In  lunacy  proceedings,  or  proceedings  for  the 
appointment  of  a  guardian  for  an  alleged  incompetent  person,  the  heirs, 
whether  resident  or  nonresident,  have  no  absolute  right  to  notice:  Mohr  v. 
Maniei-re,  101  U.  S.  417;  Muiiger  v.  Judge  of  Probate,  86  Mich.  363;  In  rt 
lio'jfrg,  9  Abb.  N.  C.  141. 

Evidence — Hearing — Selling  Aside  Inquisition. — In  a  lunacy  proceeding 
the  unsoundness  of  mind  is  the  essential  thing,  and  must  be  clearly  estab- 
lished as  an  independent  proposition:  In  re  Sfiaul,  40  How.  Pr.  204.  An 
inquisition  de  lunatico  inquirendo  simply  makes  a  prima  facie  case;  and 
where  there  is  no  reason  to  suspect  fraud,  the  test,  in  cases  where  mental 
ansoundness  is  charged,  is,  Di-l  the  person  whose  act  is  challenged  pos'^ess 
sufficient  mind  to  understand,  in  a  reasonable  manner,  the  nature  and  effect 
of  the  act  he  was  doing,  or  the  business  he  was  transacting  T  Hill  v.  Day, 
34  N.  J.  El).  150.  The  opinions  of  witnesses,  who  are  not  physicians  or 
experts  in  matters  of  insanity,  are  entitled  to  little  or  no  weight  as  evidence 
in  a  trial  involving  the  sanity  of  a  person.  Tliey  should  state  the  facts  and 
incidents  in  the  life  and' conduct  of  the  party,  from  winch  tlie  court  alone  is 
authorized  to  draw  inferences  and  legal  deductions  touching  the  true  condi* 
tion  of  the  mind  of  tlie  person  on  trial  for  interdiction;  but  great  weight 
and  legal  effect  will  be  given  to  the  opinion  and  report  of  physicians  and 
experts  appointed  to  inquire  into  the  condition  of  the  party:  Eloi  v.  El<d, 
36  La.  Ann.  563.  If  the  party  charged  testifies,  his  conduct  is  to  be  con- 
sidered by  the  jury  as  the  conduct  of  any  other  witness  is  considered:  Fi»' 
cm  V.  Turner,  125  Ind.  46.  And  he  has  the  right  to  appear  and  testify 
before  the  jury:  In  re  Dickie,  7  Abb.  N.  C.  417.  In  Commonwealth  v.  H(u- 
kell,  2  Brewst.  491,  we  find  the  following  propositions,  viz:  That  insanity  ia 
a  mental  disease,  and  must  indicate  a  change  in  the  normal  condition;  that 
a  change  is  not,  of  course,  conclusive  evidence  of  insanity,  for  it  may  be 
unattended  by  any  symptoms  of  disturbance,  and  may  be  marked  by  pro- 
priety and  motleration;  that  mere  eccentricity  or  peculiarity  is  not  evidence 
of  insanity  where  it  is  shown  to  be  the  normal  characteristic  of  the  defend- 
ant; that  mere  weakness  of  intellect  is  not  of  itself  sufficient  to  establish 
insanity,  for  it  may  coexist  with  some  degree  of  power;  that  one  who  alleges 
the  insanity  of  himself  or  of  another  must  prove  it;  that  the  presence  of 
insanity  is  to  be  detected  by  comparing  the  symptoms  of  the  defendant  with 
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the  standard  of  health,  taking  into  consideration  the  habits  and  pecnliari* 
ties  of  the  defendant  when  sane,  and  looking  to  the  causes  producing  the 
•hange;  that  evidence  of  insanity  in  the  defendant's  faniil}'  is  entitled  to 
consideration;  that  the  test  in  cases  of  insanity  lies  in  the  word  "  power" — 
has  the  defendant  in  a  criminal  case  the  power  to  distinguish  right  from 
wrong,  and  the  power  to  adliere  to  the  right  and  to  avoid  the  wrons:  ? — ia 
other  cases,  has  the  defendant,  in  addition  to  the  capacities  mentioned,  the 
power  to  govern  his  mind,  his  body,  and  his  estate;  that  the  issue  in  a  pro- 
ceeding of  lunacy  ia,  whether  the  defendant  has  been  so  far  deprived  of  his 
reason  and  understanding  as  to  be  unable  to  govern  himself  or  to  manage 
his  affairs;  that,  on  the  trial  of  a  traverse  of  a  finding  in  lunacy,  the  com- 
mencement and  conclus'on  are  with  the  commonwealth;  that  tiie  finding  of 
the  original  jury  upon  the  petition  is  not  evidence  before  the  jury  who  try 
the  traverse;  tiiat  the  commonwealth,  having  first  shown  that  the  defend- 
ant in  a  lunacy  proceeding  was  insane  before  the  filing  of  the  petition,  may 
prove  his  mental  condition  up  to  the  time  of  the  trial;  that  it,  having  shown 
violence  of  the  defendant  toward  his  wife,  may  ask  the  witness  "  What  was 
the  conduct  of  the  wife"?  and  that  it  having  read  in  evidence  as  proof  of 
delusion  a  letter  from  the  defendant  charging  others  with  serious  crimes,  it 
is  competent  for  the  defendant  to  prove  tliat  one  of  the  charges  was  not  a 
delusion,  but  a  fact.  It  is  not  necessary  that  the  presumption  in  favor  of 
the  sanity  of  the  alleged  lunatic  should  be  rebutted  by  evidence  not  admit- 
ting of  a  doubt  before  a  verdict  can  be  properly  rendered  for  the  common- 
wealth: Commomoenlih  v.  Haskfll,  2  Brewst.  491,  508.  Evidence  voluntarily 
offered  in  such  cases  may  be  received  and  acted  upon  the  same  as  that  ob- 
tained under  compulsory  process:  Matter  of  Kings  County  Insane  Asylum,  7 
Abb.  N.  C.  425.  Under  the  law  of  New  York  the  inquiry  as  to  saniiy  must 
be  confined  to  the  incompetency  of  the  person  at  the  time  the  inquisition  is 
held,  and  it  is  error  to  include  in  it  a  statement  that  the  incompetency 
existed  for  any  definite  period  prior  tliereto:  In  re  Denielt,  27  Hun,  480. 

Upon  the  hearing  of  a  motion,  made  by  an  alleged  lunatic,  to  set  aside 
the  order  appointing  the  commission,  it  is  sufficient  if  all  the  parties  inter- 
ested have  an  opportunity  to  be  heard:  In  re  Demelt,  27  Hun,  480.  An 
inquisition  in  lunacy  may  be  traversed,  but,  in  New  Jersey,  tliis  cannot  be 
claimed  by  tlie  alleged  lunatic  as  an  absolute  riglit.  To  permit  it  lies  within 
the  discretion  of  the  court.  But,  when  leave  is  requested,  the  chancellor 
may  privately  examine  the  alleged  Innatic,  to  ascertain  if  he  delilierately 
and  understandingly  desires  the  privilege  asked  for:  Inre  Lindtley,  46 N.  J. 
Eq.  358.  In  that  state,  at  a  personal  examination  of  an  alleged  lunatic  by 
the  commissioners  and  jurors,  all  other  persons,  including  counsel,  may  be 
excluded,  so  that  the  commissioners  and  jurors  may  be  at  liberty  to  exer- 
cise their  own  observations:  In  re  Lhnhley,  46  N.  J.  Eq.  358. 

An  inquisition  in  lunacy  will  not  be  set  aside  for  mere  irregularity  when 
there  is  no  doubt  as  to  the  lunacy  of  the  party  concerned:  Matter  of  Rogers, 
9  Abb.  N.  C.  141.  The  previous  service  of  a  juror  upon  a  similar  inquisi- 
tion touciiing  the  lunacy  of  the  same  person  is  no  ground  for  setting  the 
inquisition  aside,  there  being  no  actual  bias  or  misconduct  imputable  to  the 
juror:  In  re  Lindslcy,  46  N.  J.  Eq.  358.  But  a  re:usal  to  adjourn  an  inquisi- 
tion for  a  reasonable  time  to  enable  the  party  charged  to  make  necessary 
preparation  for  trial,  when  he  has  been  prevented  from  making  that  prepa- 
ration by  the  day  nameil  in  the  notice,  is  good  grcmnd  for  setting  aside  the 
inquisition:  In  re  Jtiucll,  26  N.  J.  Eq.  298. 

Jury  Tiiiil. — One  cannot  be  secluded  in  iuviia  as  aa  insane  person  until 
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after  a  regular  adjudication  of  the  qnestion  by  dne  process  of  law  he  ha» 
been  found  to  be  insane;  and  "due  process  of  law"  in  establishing  the  in- 
sanity of  a  person  requires  the  fact  of  insanity  to  be  found  by  a  jury  of 
inquiry:  In  re  Bryml,  3  Mackey,  489;  Commoniceallh  v.  Kirkbiiile,  2  Brewst. 
4iy;  Territory  v.  Slc-nff  of  Gallatin  County,  G  Mont.  297;  SUite  v.  Balrd,  47 
Mo.  302;  In  re  LhidMey,  46  N.  J.  Eq.  358;  Fisata  v.  Turner,  125  Ind.  46; 
In  re  Dickie,  7  Abb.  N.  C,  417;  Grid  ley  v.  College  etc.,  137  N.  Y,  327;  De 
JJartv.  Coiiilit,  51  N.  J.  Eq.  611;  40  Am.  St.  Rep.  545.  It  is  true  that 
most  of  the  cases  cited  seem  to  have  been  based  on  provisions  of  the  statute 
allowing  a  trial  of  the  issue  of  insanity  liefore  a  jury  when,  upon  an  inqui* 
eition, -the  allegcil  lunatic  demands  a  jury,  except  in  cases  where  the  lunatic 
clearly  appears  mentally  incompetent  to  frame  such  a  demand;  but  it  ap» 
pears  tliat  he  had  the  right,  at  common  law,  to  a  trial  of  such  issue  by  a 
jury.  For  a  statement  of  the  common-law  doctrine,  see  De  Hart  v.  Condit, 
51  N.  J.  E(i.  011;  40  Am.  St.  Rep.  545.  And  in  CommonweaUli  v.  Kirkbi-ide, 
2  Brewst.  419,  a  case  not  founded  upon  a  statute,  the  doctrine  is  clearly 
announced  that  no  man  can  be  deprived  of  his  liberty  without  the  judgment 
of  hi.i  peers,  whotlier  tlie  detention  is  for  insanity  or  crime. 

Statutes  requiring  a  party  charged  with  insanity  to  be  produced  in  open 
court,  when  possible,  are  designed  to  prevent  fraud  in  the  procuring  of  ver- 
dicts of  insanity  without  affording  the  defendant  an  opportunity  of  being 
heard:  Fi^cus  v.  Turner,  125  Ind.  46.  Counsel  may  sum  up  his  case  before 
the  jury:  In  re  Dickie,  7  Abb.  N.  C.  417.  The  jury  are  not  authorized  to 
m.ike  up  their  verdict  upon  the  appearance  and  conduct  of  the  alleged  luna- 
tic when  he  is  brought  before  them;  but  they  must  consider  all  the  evidence 
in  the  case:  Fiscus  v.  Turner,  125  Ind.  46.  The  legal  effect  of  a  verdict  as 
to  sanity  on  an  inquisition  of  lunacy  is  not  impaired  by  a  recommendation 
of  the  jury  that  the  alleged  lunatic,  from  long  confinement  and  its  conse- 
qnentes,  may  require  some  temporary  guardianship,  a^  this  is  proper:  In  re 
Dickie,  7  Abb.  N.  C.  417.  In  Territory  v.  Sheriff  of  Gallatin  Covnty,  6 
Mont.  207,  one  adjudged  ini^ane  was  discharged  because  the  jury  who  ex- 
amined him  failed  to  certify  upon  oath  that  the  charge  was  correct,  and 
because  only  two  of  the  three  jurors  qualified  to  do  so  signed  the  verdict. 
But,  if  there  is  a  right  to  trial  l>y  twelve  jurymen,  a  finding  of  lunacy  con- 
curred in  by  twelve  jurymen  is  not  defeated  by  the  fact  that  only  eleven  of 
them  visited  tiie  alleged  lunatic  for  personal  examination:  De  Hart  v.  Cou' 
dU,  51  N.  J.  Eq.  Gil;  40  Am.  St.  Rep.  545.  So,  under  a  statute  requiring 
that  a  commission  of  lunacy  shall  be  directed  to  eighteen  jurymen,  any 
twelve  of  whom  shall  execute  it,  the  fact  that  thirteen  acted  does  not  viti- 
ate it:  Field  v.  Lucas,  21  Ga.  447;  68  Am.  Dec.  465.  And  the  unanimona 
verdict  of  a  jury  of  twelve  men  npon  a  lunacy  inquest,  although  only  twelve 
jurors  be  summoned,  agreeably  to  the  statute,  instead  of  twenty-four,  ia 
sufficient:  In  re  Lindnley,  4G  N.  J.  Eq.  358.  Aiiain,  a  statute  providing  that 
a  commission  de  lunntico  ivquirendo  shall  be  executed  before  a  jury  of  twelve 
men  does  not  contravene  the  provision  of  a  constitution  subsequently 
adopted,  and  guaranteeing  the  right  of  trial  by  a  jury  of  twenty-four  men, 
even  conceding  that  such  provision  applies  to  proceedings  of  this  nature: 
De  llarl  v.  Condit,  51  N.  J.  Eq.  611;  40  Am.  St.  Rep.  545.  In  Iowa  it  ia 
hehl  that  the  rcsraint  of  an  insa'  e  person  by  virtue  of  an  adjudication  of 
lunacy  is  not  unconstitutional;  and  that  the  constitutional  provision  gtiar- 
anteeing  to  the  accusetl,  in  cases  of  life  or  liberty,  a  speedy  trial  before  an 
impartial  jury,  applies  ouly  to  accusations  for  offeusee  against  the  criminal 
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law,  and  not  to  an  inquest  of  lunacy  by  a  board  of  commissioners,  as  pro- 
vided by  statute:  County  of  Black  JJnwk  v.  Springer,  58  Iowa,  417. 

Sufficiency  and  Conclusiveness  of  Adjudication. — The  appointment  of  il 
guai-lian  for  an  insane  person  is  a  determination  of  the  fact  of  insanity, 
and  will  be  presumed  to  have  been  made  under  jurisdiction  properly  acquired 
in  compliance  with  law:  Ockendon  v.  Barnes,  43  Iowa,  615;  Hill  v.  Day,  34 
N.  J.  Eq.  150.  On  an  inquisition  of  lunacy  a  finding  that  the  alleged 
lunatic  "at  the  time  of  taking  the  inquisition  is  of  unsound  mind,  and 
mentally  incapable  of  govei'ning  himself  or  his  afifairs,  and  that  he  has  been 
in  the  same  state  since"  a  specilied  date,  is  sufficient  without  using  the  word 
"lunatic,"  as  that  is  not  necessary:  In  re  Rogers,  9  Abb.  N.  C.  141.  •  In  an 
order  for  the  appointment  of  a  guardian  for  an  incompetent  person  a  state- 
ment that  it  satisfactorily  appears  to  the  court  that  such  person  is  mentally 
incompetent  to  have  the  charge  and  management  of  his  property  and  per- 
son, and  that  a  guardian  should  be  appointed  for  the  reason  that  he  ia 
mentally  incompetent  to  have  the  charge  and  management  of  his  estate,  ia 
a  suflScieiit  adjudication  of  such  facts:  Hunger  v.  Judge  of  Probate^  86  Mich, 
363.  Statutes  authorizing  the  court  to  appoint  a  commission  to  investigate 
the  sanity  of  a  prisoner  committed  on  a  criminal  charge  are  not  compulsory, 
but  only  permissive,  and  the  finding  of  the  commission  does  not  prevent 
the  prisoner  from  litigating  the  question  of  his  sanity  over  again  upon  the 
trial  under  a  general  plea  of  not  guilty:  Ostrander  v.  People,  28  Hun,  38; 
People  V.  McElvaine,  125  N.  Y.  596.  If,  however,  he  is  tried  on  such  a 
plea  before  the  same  jury  that  has  heard  and  considered  the  evidence  oa 
his  special  plea  of  insanity,  and  which  jury,  after  disagreement,  has  beea 
discharged,  he  is  thereby  deprived  of  his  constitutional  right  to  trial  by  an 
impartial  jury:  French  v.  State,  85  Wis.  400;  39  Am.  St.  Rep.  855. 

Remedies. — One  illegally  committed  as  an  insane  person  may  move  to  set 
aside  the  inquisition  for  insufficiency  of  the  evidence  or  other  material  mat- 
ters: In  re  Perrine,  41  N.  J.  Eq.  409;  or  he  may  be  discharged  on  habeas  cor- 
ptis:  Territory  v.  Sheriff  of  Gallatin  County,  6  Mont.  297;  Doyle,  PetitioneVf 
16  R.  I.  537;  27  Am.  St.  Rep.  759.  Or  an  action  for  damages  will  lie  for  a 
malicious  prosecution  on  a  charge  of  insanity  which  results  in  committing 
to  an  asylum  one  who  is  not  insane.  The  order  of  commitment  in  such  a 
case  is  not  conclusive  evidence  against  the  plaintiff  of  his  insanity  at  any 
time,  or  of  probable  cause  for  the  prosecution:  Kellogg  v.  CocJiran,  87  Cal. 
192.  In  an  action,  by  such  a  person,  for  false  imprisonment  the  broadest 
latitude  should  be  allowed  in  showing  the  jury  what  the  patient  said  and 
did,  and  how  he  appeared  when  in  the  asylum,  as  facts  bearing  on  the  quea. 
tion  of  his  sanity:  Van  Deusen  v.  Newcomer,  40  Mich.  90.  The  defendant 
in  a  lunacy  proceeding  may  personally  appeal  from  a  judgment  declaring  him 
to  be  a  person  of  unsound  mind:  Cuneo  v.  Bessoni,  63  Ind.  524. 

Conjinement  upon  Charge  of  Insanity  After  Acquittal  of  Crime  on  Ground 
of  Insanity. — A  statute  providing  for  the  confinement  in  the  insane  hospital 
of  the  state  prison  of  persons  acquitted  of  murder  or  other  felony  on  the 
ground  of  insanity,  until  discharged  by  the  governor  on  receiving  the  cer- 
tificate of  the  trial  judge  and  the  medical  superintendent  of  the  state  insane 
asylum,  upon  an  examination  made  by  them,  after  being  duly  summoned 
for  that  purpose  by  the  prison  directors,  that  the  prisoner  is  no  longer 
insane,  has  been  condemned,  not  only  U{)on  the  ground  that  it  fails  to  fur- 
nish adequate  means  for  tlie  enforcement  of  the  remedy  provided,  against 
the  restraint  being  continued  beyond  tlie  necessity  which  alone  can  justify 
it,  but  also  upon  the  ground  that  it  plainly  violates  the  constitutional  safe- 
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guard  against  restraints  of  personal  liberty  withont  "dne  process  of  law," 
the  proceedings  coutemplated  l)y  it  being  not  only  inquisitorial  and  ex  yarie^ 
bot  incapable  of  being  set  in  motion  except  at  the  will  of  the  prison  direct- 
ors, who  would,  therefore,  practically  control  the  liberty  of  the  person; 
Undeiwood  v.  People,  32  Mich.  1;  20  Am.  Kep.  G3a 


McDonough  v.  Lanpheb. 

[55  Minnesota,  501.] 
Elkvators — Master  and  Sekvant— Carriers. — If  a  person  nsingawhole 
building  for  his  business  permits,  but  doss  not  require,  hia  en)ployees 
to  ride  up  and  down  on  a  freight  elevator  used  therein,  they  are,  while 
BO  riding  in  going  to  and  from  work,  employees,  and  not  passengers. 
The  degree  of  care  required  of  a  master  toward  his  servant  is  imposed 
apon  the  employer  in  such  a  case,  and  not  that  of  common  carrier  of 
passengers. 

Kueffner,  Fauntleroy  <&  Searles,  for  the  appellants. 

Charles  H.  Taylor,  for  the  respondent. 

•••  GiLFiLLAN,  C.  J.  The  action  is  to  recover  for  a  per- 
gonal injury.  The  defendants  were  engaged  in  husiness  as 
wholesale  dealers  in  hats,  caps,  furs,  gloves,  etc.,  and  manu- 
facturing and  repairing  furs  and  fur  garments,  carrying  on 
the  business  in  a  five-story  building  on  Fourth  street,  St. 
Paul.  In  the  building  was  an  elevator,  running  from  the 
lowest  to  the  highest  story.  The  elevator  was  not  inclosed 
with  any  thing  in  the  nature  of  wainscoting  or  boarding,  but 
consisted  of  a  platform  or  floor,  with  posts  at  the  corners,  and 
an  intermedi'Hte  post  on  each  side  extending  up  to  the  frame- 
work at  the  top.  About  tiiree  feet  above  the  floor  was  a 
narrow  strip  of  board  on  the  sides,  nailed  to  the  posts,  and 
another  about  three  inches  liigh  from  the  edge  of  the  plat- 
form. The  plaintiff  was  working  for  defendants,  and  was 
employed  with  seventy-five  or  a  hundred  others  in  the  fur 
department  of  the  business,  the  work  of  which  was  done  in 
the  fifth  story.  The  elevator  was  used  for  carrying  freight, 
and  the  employees  were  permitted,  especially  wlien  arriving 
in  the  morning  and  when  quitting  at  night,  but  were  not 
required,  to  ride  up  and  down  in  it,  to  and  from  the  stories 
where  they  worked.  There  were  stairs  which  they  could  use 
if  they  chose.  On  arriving  at  the  building  one  morning 
plaintiff  took  the  elevator  to  ride  up  to  the  fifth  story,  and, 
on  entering  it,  she  rested   her  liand  on  the  upper  strip  and 
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one  foot  on  the  lower,  and,  in  ascending,  the  foot,  which  must 
have  been  in  part  outside  the  strip,  was  caught  and  injured 
by  a  joist  or  timber  in  one  of  the  floors  projecting  inside  the 
wall  or  casing  of  tiie  elevator  well  or  shaft,  so  as  to  come 
very  near  the  edge  of  the  elevator  floor. 

On  ti)e  trial  plaintiff  had  a  verdict,  and  the  appeal  is  from 
an  order  denying  a  new  trial. 

The  appellants  make  several  assignments  of  error,  only 
one  of  which  it  is  necessary  to  consider. 

The  court  instructed  the  jury:  "  If  you  find  that  this 
elevator  described  in  the  testimony  was  used,  with  their 
knowledge  and  consent,  as  a  passenger  elevator,  in  that  case 
the  defendants  were  bound  to  the  exercise  of  the  highest 
human  skill,  foresight,  and  *****  prudence  in  making  the 
elevator  safe  for  the  purpose  of  transporting  human  beings 
from  one  portion  of  the  building  to  another.  So  much  for 
the  obligation  resting  on  the  defendants  in  case  you  find 
this  to  have  been  a  passenger  elevator." 

That  is  the  degree  of  care  required  of  a  common  carrier  of 
passengers  toward  the  passengers  he  carries.  It  is  a  higher 
degree  than  is  required  of  a  master  toward  his  servant. 
That  degree  is  stated  in  Cooley  on  Torts,  page  567,  thus: 
*' The  law  does  not  require  him  to  guaranty  tlie  prudence, 
skill,  or  fidelity  of  those  from  whom  he  obtains  his  tools  or 
machinery,  or  the  strength  or  fitness  of  the  materials  they 
make  use  of.  If  he  employs  such  reasonable  care  and 
prudence  in  selecting  or  ordering  what  he  requires  in  his 
business,  as  every  prudent  man  is  expected  to  employ  in 
providing  himself  with  the  conveniences  of  his  occupation, 
that  is  all  that  can  be  required  of  him":  See  Gates  v.  South' 
ern  Minn.  Ry.  Co.,  28  Minn.  110. 

The  rules  are  general,  and,  from  considerations  of  conven- 
ience and  public  policy,  there  are  no  exceptions.  There  are 
sound  reasons  for  requiring  a  higher  degree  of  care  in  one 
case  than  in  the  other.  An  obvious  one  is,  that,  in  the  case 
of  the  passenger,  he  neither  does  know  nor  can  know,  nor  is 
he  called  on  to  inform  himself,  whether  the  carrier  employs 
competent  and  careful  servants  and  fit  and  proper  machinery 
and  means  for  performing  the  service,  but  he  commits  him- 
self unreservedly  to  the  care  of  the  carrier;  while  the  servant 
in  most  cases  may  know,  and,  if  the  matter  is  open  to  ordi- 
nary observation,  is  bound  to  know,  whether  the  machinery 
and  appliances  employed  by  the  master  be  fit  and  proper. 
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As  there  cannot  be  two  rules  as  to  cases  between  master 
and  servant,  one  applying  to  the  use  of  one  kind  of  machin- 
ery and  another  to  another  kind,  it  is  evident  that,  if  the 
relation  between  plaintiff  and  defendants  at  the  time  of  tlie 
injury  was  only  that  of  master  and  servant,  the  instruction 
was  wrong.  We  suspect  the  court  below  was  misled  by  some 
indefiniteness  in  the  opinion  in  Goodsell  v.  Taylor,  41  Minn. 
207,  16  Am.  St.  Rep.  700,  which  was  not  a  case  of  master 
and  servant,  but  of  innkeeper  and  guest;  and  it  was  said: 
"The  relation  between  the  owner  and  manager  of  an  ele- 
vator for  passengers  is  similar  to  that  between  an  ordinary 
common  carrier  of  passengers  and  those  carried  by  him." 
That  would  not  be  *®*  applicable  where  a  relation  requir- 
ing a  different  degree  of  cjire  exists,  and  the  person  is  rid- 
ing and  being  carried  in  that  relation. 

The  question  comes,  then,  to  this:  Was  plaintiff,  in  rid- 
ing in  the  elevator  from  the  lower  to  the  fifth  story  of  the 
building,  doing  so  as  the  defendants'  servant,  or  was  she  riding 
as  a  passenger,  being  carried  by  them  as  a  common  carrier? 

We  find  no  case  precisely  similar  in  which  that  question 
was  dii^tinctly  passed  on.  Treadwell  v.  WhiUier,  80  Cal.  574, 
13  Am.  St.  Rep.  175,  was  not  a  case  of  an  employee,  but  of 
a  customer,  riding  in  an  elevator.  It  was,  therefore,  not  un- 
like Goodsell  V.  Taylor,  41  Minn.  207,  16  Am.  St.  Rep.  700,  and 
the  rule  expressed  in  the  latter  case  was  applied.  Wise  v. 
Acherman,  76  Md.  375,  was  tiie  case  of  an  employee,  and  the 
court,  treating  the  plaintiff  as  in  the  elevator  of  an  employee, 
and  not  as  a  passenger,  stated  the  rule:  "  But  an  elevator  is 
in  many  respects  a  dangerous  machine,  and,  though  it  may 
be  primarily  intended  only  as  a  freight  elevator,  yet,  if  the 
employees,  in  the  course  of  their  employment,  are  authorized 
or  directed  to  use  the  elevator  as  a  means  of  personal  trans- 
portation, the  employer  controlling  the  operation  of  the  ele- 
vator is  required  to  exercise  great  care  and  caution,  both  in 
the  construction  and  operation  of  the  machine,  so  as  to  ren- 
tier it  as  free  from  danger  as  careful  foresight  and  precau- 
tion may  reasonably  dictate."  This  is  considerably  short  of 
the  degree  of  care  required  of  a  common  carrier  of  passen- 
gers, and  stated  in  the  instruction  of  the  court  below — "the 
exercise  of  the  highest  human  skill,  foresight,  and  prudence." 
It  is  but  the  expression,  in  different  terms,  of  the  degree  re- 
quired of  a  master  toward  his  servant;  for  an  ortiinarily 
prudent  man  employing  a  dangerous  machine  where  human 
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life  is  risked  will  exercise  great  care  and  caution  in  respect 
to  its  construction  and  operation. 

The  only  cases  nearly  analogous  in  which  the  question 
whether  the  person  injured  was  a  passenger  or  employee 
was  passed  on  were  cases  where  a  railroad  company  was  ac- 
customed to  carry  their  employees,  without  charge,  to  and 
fro  between  the  place  where  they  lived  or  boarded  and  the 
place  where  they  worked  for  the  company,  and  one  of  them 
was  injured  while  riding  to  and  from  the  place  of  work. 

Of  these  cases  Gillenwater  v.  Madison  etc.  R.  R.  Co.,  5  Ind. 
339,  61  Am.  Dec.  101,  holds  that  the  person  so  carried  was  a 
passenger.  Fitzpatrick  v.  New  Albany  *®®  etc.  R.  R.  Co.^  7  Ind. 
436,  cited  by  respondent  to  the  same  point,  does  not  so  hold, 
the  court  saying:  "  He  was  not,  it  is  true,  a  mere  passenger. 
His  travel  on  the  cars  was  an  incident  to  the  business  in 
which  he  was  employed;  but  under  an  agreement  with  the 
defendants  he  was  to  be  regularly  conveyed  to  and  from  his 
work.  This,  it  seems  to  us,  is  an  implied  engagement  that 
they  would  convey  him  as  safely  and  securely  as  if  he  really 
had  been  a  passenger  in  the  ordinary  sense  of  the  term,"  So 
far  as  that  may  mean  that,  though  the  person  injured  was 
not  a  passenger,  but  an  employee  at  the  time,  there  was  such 
implied  agreement,  or  any  obligation  of  care  other  than  that 
imposed  by  law  upon  a  master  toward  his  servant,  the  case 
stands  alone;  and  we  think  the  grounds  on  which  the  court 
made  that  remark  were  overruled  in  Columbus  etc.  Ry.  Go.  v. 
Arnold^  31  Ind.  174;  99  Am.  Dec.  615,  State  v.  Western  Mary- 
land R.  R.  Co.,  63  Md.  433,  is  an  instructive  case.  The  per- 
son killed  was  einploj'ed  by  the  company  as  brakeman  on  a 
passenger  train  running  in  the  morning  from  U.  B.  to  B.  C, 
and  returning  in  the  evening,  every  day,  except  Sundays. 
On  arriving  at  U.  B.  Saturday  nights  the  time  was  his 
own  until  Monday  morning,  when  he  was  expected  to  be  at 
U.  B.  to  resume  his  duties.  Sunday  betook  a  train  at  U.  B. 
to  go  to  B.  C,  where  his  family  resided,  traveling  on  a  pass 
which  the  conductor  of  his  train  held  for  himself  and  crew, 
and  on  that  trip  the  decedent  was  killed  in  a  collision.  It 
did  not  appear  that  by  the  terms  of  his  employment  he  was 
to  be  carried  Saturday  evening  or  Sunday  from  U.  B,  to 
B.  C,  and  back  again  for  Monday  morning.  The  court  re- 
viewed most  of  the  decisions  to  that  time,  and  held  the  de- 
cedent was  a  passenger  when  killed,  and  said:  "In  whatever 
else  they  may  differ  these  cases  all  agree  upon  one  principle, 
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and  that  is  that  if  the  plaintiff  is  not,  at  the  time  of  the  ac- 
cident, engaged  in  the  actual  service  of  the  company,  or  in 
some  way  connected  with  such  service,  the  company  is  liable 
for  the. negligence  of  its  employees."  O'Donnell  v.  Allegheny 
V.  R.  R.  Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336,  held  that  a  car- 
penter, who  was  to  be  carried  to  and  from  his  place  of  work, 
was,  while  being  so  curried,  a  passenger. 

On  the  other  hand,  holding  that  in  cases  of  the  kind  the 
person  is  carried  as  an  employee,  and  not  as  a  passenger,  are 
Tunneyv.  Midland  Ry.  Co.,  L.  R.  1  C.  P.  291;  Gillshannon  v. 
Stony  Brook  R.  R.  Co.,  10  Cush.  228;  Seaver  v.  Boston  etc. 
R.  R.  Co.,  14  Gray,  466;  Runsell  «»'  v.  Hudson  River  R.  R. 
Co.,  17  N.Y.  134;  Ryan  v.  Cumberland  V.  R.  R.  Co.,  23  Pa.  St. 
384;  and  Kansas  Pac.  Ry.  Co.  v.  Salmon,  11  Kan.  83.  Rosen- 
baum  V.  St.  Paul.  etc.  R.  R.  Co.,  38  Minn.  173,  8  Am.  St.  Rep. 
653,  is  really  to  the  same  eflPect.  The  company  transported  the 
employees  daily  from  the  boarding-car  to  their  place  of  work 
and  back  again.  The  plaintiff,  having  returned  to  the  board- 
ing-car, found  he  had  left  his  coat  at  the  place  of  work,  got 
upon  a  gravel  train  to  go  back  and  get  it,  and,  while  on  it,  was 
injured.  If  he  got  on  the  car  as  a  passenger  he  was  a  tres- 
passer, for  the  conductor  had  no  authority  to  take  passengers; 
but  if  he  got  on  as  an  employee  he  was  not,  and  the  court 
held  he  was  on  the  train  as  an  employee. 

There  is,  therefore,  a  considerable  weight  of  authority  in 
support  of  the  proposition  that  in  such  cases  the  person  is 
carried  as  an  employee  and  not  as  a  passenger. 

And,  in  a  case  like  this,  reason  would  seem  to  point  to  the 
same  result.  State  the  matter  to  one  not  used  to  making 
hair-drawn  distinctions,  but  to  judging  by  the  dictates  of 
business  common  sense,  and  we  do  not  think  he  would  hesi- 
tate in  arriving  at  that  result. 

In  our  opinion,  from  the  time  plaintiff  entered  the  build- 
ing for  the  purpose  of  going  to  work,  she  was  there  as  an  em- 
ployee, whether  she  walked  up  the  stairs  or  rode  up  in  the 
elevator. 

Order  reversed. 

Elbvators— Degree  of  Care  EEQuraED  in  Runnino. — If  an  elevator  u 
under  the  control  of  the  owner  of  the  building  he  is  liable  to  his  tenant*  for 
any  injury  caused  by  defects  in  it,  or  in  its  appointments  or  management, 
which  reasonable  care  and  vigilance  can  prevent:  Peopk'$  Bank  r.  Morgo- 
Iqfaki,  75  Md.  432;  32  Am.  St.  Rep.  403.  As  opposed  to  the  principal  case, 
it  is  held  in  Trcadwell  v.  WhilUer,  80  Cal.  675,  13  Am.  St.  Rep.  175,  that 
▲m.  St.  Rsr.,  Vol.  XLIII.  —86 
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the  care  and  diligence  expected  of  persons  using  an  elevator  in  their  place 
of  business  is  the  same  as  that  resting  on  the  carriers  of  passengers  by  a  coach 
or  railway. 

Elevator,  Employee  Riding  in  Assumes  Risk  o»  Construction  and 
Operation,  When. — An  employee  of  defendant  familiar  with  the  con- 
struction and  operation  of  its  elevator  used  in  its  business  only  for  transport- 
ing material,  who  ridea  thereon  under  an  implied  license,  for  bis  own 
pleasure  and  convenience,  accepts  whatever  risk  is  incident  to  such  con- 
struction and  operation,  and  can  only  require  of  the  defendant  the  use  of 
ordinary  care  in  its  operation:  O'Brien  T.  Western  Steel  Co.,  100  Mo.  182; 
18  Am.  St.  Rep.  636. 
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LocKwooD  V.  Wabash  Railroad  Company. 

[122  Missouri,  86.j 

Municipal  Corporation's — Control  of  Strkets. — Under  a  city  charter 
vesting  sole  power  in  the  "  mayor  and  assembly"  to  grant  francliisea 
to  street  railroads,  such  power  to  be  exercised  only  by  ordinance,  a 
permit  from  the  mayor  alone  to  construct  and  operate  a  railroad  in  the 
street  is  void,  and  confers  no  aothority  on  a  railroad  company  to  occupy 
the  street  with  tracks. 

Municipal  Coeporations— Strkets — Railway  as  Additional  Us«. — 
Laying  a  track  on  the  established  grade  of  a  street,  under  legi^latire 
authority,  and  operating  a  steam  railway  thereon,  does  not  subject  the 
street  to  a  public  use  different  from  that  contemplated  in  the  original 
grant. 

Municipal  Corporations — Control  or  Streets — Rioht  to  Create  Nui- 
sance.— A  city  cannot  create  a  nuisance  in  its  streets,  or  devote  them 
or  any  part  of  them  to  a  purpose  inconsistent  with  the  rights  of  the  pub- 
lic or  abutting  property  owners. 

Municipal  Corporations — Control  of  Streets — Right  to  Create  Nui- 
sance.— A  city  has  no  right  to  authorize  the  use  of  its  streets  for  rail- 
road purposes  when  such  use  necessarily  destroys  them  as  public  way% 
and  deprives  abutting  owners  of  access  to  their  property. 

F.  W.  Lehmann  and  0.  S.  Grover,  for  the  appellant 

L.  Bell,  for  the  respondents. 

*®  Gantt,  p.  J.  This  is  a  proceeding  for  injunction  by 
plaintiffs  who  are  ahutting  property  owners  on  Collins  street, 
in  the  city  of  St.  Louis,  between  Franklin  avenue  and  Carr 
street,  to  prevent  the  defendant,  a  steam  railway  company, 
from  constructing,  maintaining,  and  operating  its  railway 
along  Collins  street  between  Carr  street  and  Franklin  avenue, 
with  a  prayer  for  general  relief. 

(647) 
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The  petition  alleges  that  the  plaintiffs  are  the  owners  of 
certain  described  property  on  Collins  street,  between  Carr 
street  and  Franklin  avenue.  That  this  property  is  valuable, 
is  worth  more  than  thirty  thousand  dollars,  and  that  its  access 
to  Collins  street  is  an  important  element  ®®  in  its  value,  and 
that  it  is  covered  with  permanent  buildings.  Tliat  the  de- 
fendant, by  ordinance  of  the  city  of  St  Louis  number  15,816, 
approved  September  3,  1890,  was  granted  permission  to  con- 
struct, maintain,  and  operate  a  branch  of  its  road  with  a 
single  track  along  Collins  street,  in  front  of  the  plaintiff's 
property,  and  elsewhere,  as  specified  in  the  ordinance.  The 
ordinance  itself  is  set  out  in  hsec  verba.  That  Collins  street, 
between  Carr  street  and  Franklin  avenue,  and  in  front  of  the 
plaintiffs'  property,  is  a  narrow  street,  having  a  width  from 
building  line  to  building  line  of  forty  feet,  and  a  sidewalk  on 
each  side  of  the  street  eight  feet  in  width,  leaving  a  roadway 
of  twenty-four  feet. 

That  the  defendant  has  constructed  and  laid  down  on  the 
east  half  of  the  roadway  of  Collins  street,  in  front  of  plain- 
tiffs' property,  a  single  railway  track,  under  the  alleged 
authority  of  the  ordinance  aforesaid,  but  has  not,  up  to  the 
time  of  the  filing  of  the  petifcion,  commenced  operating  loco- 
motives, cars,  and  trains  thereon,  and  tliat  it  now  threatens 
and  purposes  so  to  do,  unless  restrained  by  the  process  of  the 
court.  That  the  defendant  is  engaged  in  laying  and  con- 
structing a  second  railway  track  on  the  west  half  of  the  road- 
way of  Collins  street,  in  front  of  plaintiffs'  property,  by  virtue 
of  a  permit  given  by  the  mayor  of  the  city  of  St.  Louis,  under 
date  May  21,  1891.  This  permit  is  set  out  in  hsec  verba. 
That  this  permit  has  no  legal  force  or  effect,  atid  is  void. 

That  this  construction,  maintenance,  and  operation  of  said 
railway  tracks,  or  either  of  them,  along  Collins  street,  in 
front  of  plaintiffs'  property,  will  hinder  and  prevent  the  pub- 
lic from  using  the  street,  will  exclude  travel,  passage,  and 
business  therefrom,  will  exclude  all  vehicles,  and  will  destroy 
the  use  of  the  street  as  a  public  thoroughfare.  And  plain- 
tiffs charge  that  the  character  of  Collins  street,  between  Carr 
street  and  ®®  Franklin  avenue,  is  such  that  the  railway 
tracks  thereon,  or  either  of  them,  cannot  be  operated  without 
preventing  the  public  from  using  the  street,  and  that,  under 
the  law,  the  city  of  St.  Louis  cannot,  nor  can  its  mayor  or 
municipal  assembly,  authorize  such  use  of  a  street  as  will 
destroy  its  use  as  a  public  thoroughfare,  and  that  ordinance 
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15,816,  80  far  as  it  attempts  to  authorize  the  construction, 
maintenance,  and  operation  of  a  steam  railway  track  in  Col- 
lins street,  is  absolutely  null  and  void. 

Plaintiffs  state  that  by  reason  of  tije  construction,  main- 
tenance, and  operation  of  said  railway  tracks,  or  either  of 
them,  at  the  points  named,  their  property  will  be  greatly 
depreciated  and  damaged  in  its  selling  and  rental  value,  and 
the  damages  which  will  accrue  to  them  will  differ  in  degree 
and  kind  from  those  which  will  accrue  to  other  members  of 
the  community,  or  to  the  public  at  large,  from  the  same 
causes.  They  pray,  therefore,  that  the  defendant  may  be 
forever  enjoined  from  constructing,  maintaining,  and  operat- 
ing the  said  railway  tracks,  or  either  of  them,  along  Collins 
street,  between  Carr  street  and  Franklin  avenue,  and  for  such 
other  relief  as  they  may  be  entitled  to. 

To  this  petition  the  defendant  filed  an  answer,  in  which  it 
admits  that  it  has  a  corporate  existence  as  a  railroad  com- 
pany under  the  laws  of  the  state  of  Missouri,  and  that  it  is 
engaged  in  maintaining  and  operating  a  steam  railway,  as 
alleged  in  the  petition.  Every  other  matter  contained  and 
set  forth  in  the  petition  is  denied. 

By  way  of  further  answer  defendant  states  that  the  North 
Missouri  Railroad  Company  was  a  railway  corporation  duly 
organized  by  special  act  of  the  general  assembly  of  the  state 
of  Missouri,  entitled  "An  act  to  incorporate  the  North  Mis- 
souri Railroad  Company,"  and  approved  March  3,  1851,  and 
"An  act  to  amend  an  ®*  act  entitled  an  'Act  to  incorporate 
the  North  Missouri  Railroad  Company,"*  which  amendatory 
act  was  approved  January  7,  1853.  That  under  and  by 
virtue  of  section  11  of  said  act  of  March  3,  1851,  the  North 
Missouri  Railroad  Company  was  duly  empowered  to  build 
its  railroad  along  and  upon  any  street,  or  any  road  or  wharf 
of  any  town  or  city,  and  over  a  stream  or  highway  in  the 
state  of  Missouri,  and  that  under  and  by  virtue  of  section  9 
of  the  act  of  January  7,  1853,  said  company  was  authorized 
to  locate,  construct,  and  operate  a  railroad  from  the  city  of 
St.  Charles  to  the  northern  boundary  line  of  the  state  of 
Missouri,  and  from  the  city  of  St.  Charles  to  any  point  in  the 
city  of  St.  Louis,  and  also  to  construct  and  operate  lateral 
or  branch  railroads  to  any  point.  The  answer  alleges  that 
the  Wabash  Railway  Company  is  the  successor  to  the  North 
Missouri  Railroad  Company,  and  is  entitled  to  all  its  rights, 
privileges,  and  franchises,  and  the  various  links  in  chain  of 
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title  from  the  North  Missouri  Railroad  Couipany  to  the 
Wabash  Railway  Company  are  set  fortli  in  answer;  but  as 
no  question  is  made  in  the  case  with  respect  to  these,  they 
need  not  be  repeated  here. 

The  answer  also  pleads  and  sets  out  ordinance  of  the  city* 
of  St.  Louis  number  15.816  and  the  permit  of  the  mayor, 
dated  the  twenty -first  day  of  May,  1891.  It  is  further  set 
out  that,  in  pursuance  of  the  authority  conferred  by  the 
special  act  of  the  legislature  of  the  state  of  Missouri  herein- 
before referred  to,  and  by  virtue  of  the  general  laws  of  the 
state,  and  the  ordinance  of  the  city  of  St.  Louis,  the  defend- 
ant did  construct  and  now  operates  a  branch  of  its  railroad 
in  the  state  of  Missouri,  along  and  upon  Collins  street,  in  the 
city  of  St.  Louis. 

The  plaintifif  filed  a  reply,  denying  all  the  allegations  of 
the  answer,  and  afiirmatively  setting  up  that  the  special  acta 
of  the  legislature  pleaded  in  the  answer  constitute  no  defense 
to  the  plaintiff's  cause  of  action,  ®*  because  the  defendant 
had  so  constructed  its  railroad  along  Collins  street,  from 
Carr  street  to  Franklin  avenue,  that  the  public  are  prevented 
from  using  the  street,  and  that  it  was  forbidden  to  do  this 
by  the  special  acts  of  the  legislature  referred  to. 

Further,  the  reply  sets  up  that  the  defendant  is  not  entitled 
to  construct  railroad  tracks  on  the  streets  of  St.  Louis  with- 
out the  consent  of  the  city  of  St.  Louis,  given  by  ordinance, 
and  that  with  such  consent  it  cannot  construct  such  tracks 
on  any  such  streets  if  they  will  prevent  the  public  from  using 
them,  and  the  ordinance  and  the  mayor's  permit  referred  to 
are  invalid,  because  the  railway  of  Collins  street,  between 
Carr  street  and  Franklin  avenue,  to  which  wagons  and  vehi- 
cles are  restricted  and  confined  to  their  passage  along  the 
street,  has  a  width  of  only  twenty-four  feet,  and  the  effect  of 
the  railroad  tracks  thereon  is  to  prevent  the  public  from 
using  the  street  and  to  destroy  the  same  as  a  thoroughfare. 
Judgment  is  prayed  for  as  in  the  petition. 

This  action  was  commenced  in  the  circuit  court  of  the  city 
of  St.  Louis  on  June  1,  1891.  No  preliminary  injunction  was 
asked  or  obtained.  The  cause  was  heard  in  December,  1891, 
and  on  Marcii  3,  1892,  a  decree  was  rendered  perpetually  en- 
joining the  defendant  from  operating  with  cars  and  locomo- 
tives the  said  railway  tracks  on  Collins  street  in  the  city  of 
St.  Louis,  between  Carr  street  and  Franklin  avenue.  From 
that  decree  this  appeal  is  taken. 
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The  uncoil troverted  facts  are  that  the  plaintiflFa'  own  prop- 
erty in  St.  Louis  on  the  east  side  of  Collins  street,  betweea 
Franklin  avenue  and  Carr  street,  extending  eastwardly  to 
Second  street,  of  the  value  of  about  thirty  thousand  dollars, 
covered  by  permanent  structures  and  rented  for  business  pur- 
poses. Collins  street,  between  Franklin  avenue  and  Carr 
street,  has  a  width  of  forty  feet  •'  between  the  building  lines, 
with  sidewalks  eight  feet  wide  on  each  side,  with  a  roadway 
only  twenty-four  feet  in  width.  The  Wabash  Railway  Com- 
pany is  a  railroad  corporation  organized  under  the  general 
railroad  law  of  this  state  in  1889,  and  is  the  grantee  of  the 
North  Missouri  Railroad  Company,  which  was  chartered  by 
special  act  of  the  general  assembly,  March  3, 1851. 

Between  the  institution  of  this  action  and  the  trial  in  the 
circuit  court  the  defendant  laid  its  railroad  tracks  in  Col- 
lins street,  and  employed  the  street  to  receive  and  discharge 
passengers  from  its  passenger  trains.  It  claimed  the  right 
to  do  this  under  the  charter  of  the  North  Missouri  Railroad, 
its  predecessor,  and  under  an  ordinance  of  the  municipal 
assembly  of  St.  Louis,  nuniber  15,816,  approved  September 
3,  1890,  and  under  the  permit  of  the  mayor  of  St.  Louis  of 
date  May  21,  1891.  In  front  of  the  plaintiffs*  property  the 
defendant  laid  a  double  track  for  its  railway,  along  Collins 
street.  The  distance  between  the  east  rail  and  the  curbstone 
in  front  of  respondents*  property  is  three  feet  and  six  inches, 
as  to  one  lot  of  ground,  and  three  feet  eight  inches  as  to  the 
other.  The  tracks  are  seven  feet  apart,  and  on  the  west  side 
of  the  street  the  western  rail  is  three  feet  and  four  inches 
from  the  curb  line.  From  Carr  street  southwardly  one  hun- 
dred and  twenty-five  feet  the  track  is  a  single  track  in  the 
center  of  the  street  to  a  switch  and  thence  southwardly  with 
a  double  track  four  hundred  and  eighty-four  feet  to  a  switch, 
and  thence  two  hundred  and  sixty-five  feet  southwardly  with 
a  single  track  to  Franklin  avenue,  the  southern  terminus  of 
the  road.  There  are  seven  trains  a  day  operated  over  this 
line,  namely:  At  7  o'clock,  8, 8:45,  and  10:45  in  the  forenoon; 
and  at  4,  5:45,  and  6  o'clock  in  the  afternoon.  Each  train  oc- 
cupies the  street  for  twenty  or  thirty  minutes,  and  is  switched 
as  it  comes  in,  making  use  of  the  two  tracks  for  the  purpose. 
•*  There  is  a  night  train  at  11  o'clock  on  two  evenings  of 
the  week,  on  which  occasions  the  train  stands  in  the  street 
from  8  to  11  o'clock. 

The  testimonv  is  uncontradicted  and  convincing  to  tha 
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effect  that  traflBc  is  excluded  from  the  street  during  the  oc- 
cupation of  tlie  same  by  the  cars,  and  that  the  business  of 
the  railroad  company  and  of  the  public  cannot  be  carried  on 
there  at  the  same  time.  When  the  railroad  company  makes 
use  of  the  street  the  public  traffic  by  all  others  is  excluded, 
and  this  covers  a  period  of  three  and  one-half  hours  every 
day  between  7  a.m.  and  6  p.m.  The  two  cannot  exist  and 
be  carried  on  at  the  same  time.  Wiiere  the  single  track  ex- 
ists the  space  between  it  and  the  sidewalk  is  nine  feet  and  a 
fraction,  and  freight-wagons  cannot  pass  a  train  on  this  single 
track  with  safety.  It  also  appears  that  respondents'  prop- 
erty is  damaged  in  its  rental  and  salable  value  by  the  pres- 
ence of  the  cars  on  the  street.  The  tracks  are  laid  to  the 
grade  of  the  street,  and  constitute  no  material  obstruction 
save  when  occupied  by  trains. 

There  is  nothing  in  the  ordinance  limiting  the  company's 
right  to  run  trains  at  any  and  all  times  of  day  or  night. 
The  ordinance  number  15,816  authorizes  the  company  to 
construct,  maintain,  and  operate  a  branch  of  its  railroad  with 
single  track  and  necessary  sidings  and  turnouts  over  the  fol- 
lowing route: 

"Along  Second  street,  crossing  North  Market,  Monroe, 
Exchange,  Madison,  Chambers,  Tyler,  La  Beaume,  Bogy, 
Mound,  Howard,  and  Mullanphy  streets,  across  city  block 
264,  across  Florida  street,  thence  down  Collins  street,  across 
Cass  avenue,  Bates,  O'Fallon,  Ashley,  Biddle,  Carr,  and 
Cherry  streets,  tiirough  the  alley  in  block  68,  across  Morgan, 
through  the  alley  in  block  67,  across  Christy  avenue,  and 
across  *'  block  66,  and  all  intervening  alleys,  to  a  proper 
connection  with  the  tracks  of  the  St.  Louis  Bridge  and  Tun- 
nel Railway  Company. 

"  The  construction  of  the  aforesaid  tracks  shall  be  subject 
to  the  approval  of  the  street  commissioner,  and  said  tracks 
shall  be  laid  to  conform  to  the  grade  of  the  streets  and  alleys 
so  crossed  and  occupied." 

The  mayor's  permit  was  as  follows: 

"  Mayor's  Office,  ) 

"St.  Louis,  Mo.,  May  21,  1891.  j 
"  To  whom  it  may  concern: 

"  Permission  and  authority  are  hereby  given  the  Wabash 
Railroad  Company  to  construct,  maintain,  and  operate  a  sid- 
ing and  turnout  in  Collins  street,  between  Carr  street  and 
Franklin  avenue,  as  per  accompanying  plat.     Said  company 
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to  construct,  lay,  and  maintain  said  switch  and  turnout  in 
conformity  with  all  grades,  in  such  manner  and  subject  in 
all  things  to  the  satisfaction  and  approval  of  the  street  com- 
missioner. Notification  of  commencement  of  work  to  be  sent 
to  street  department.  This  permit  subject  to  revocation  at 
any  time,  whereupon  said  siding  and  turnout  shall  be  re- 
moved, and  the  street  restored  by  said  railroad  company. 

"  Edw.  a.  Noonan,  Mayor." 

1.  The  mayor's  permit  alone  conferred  no  authority  on 
defendant  to  occupy  the  street  with  railroad  tracks  and 
operate  trains  drawn  by  locomotives  over  it.  The  sole  power 
to  grant  such  a  franchise  is  vested  in  "the  mayor  and 
assembly,"  by  section  26,  paragraph  11,  article  3,  of  tlie 
scheme  and  charter,  and  can  be  exercised  only  by  an  ordi- 
nance duly  enacted  for  that  purpose,  and  the  Revised  Stat- 
utes of  the  state,  chapter  42,  article  2,  under  which  defendant 
was  organized  did  not  "authorize  the  construction  of  any 
•*  railroad  not  already  located  in,  upon,  or  across  any  street 
in  a  city  or  road  of  any  county,  without  the  assent  of  the 
corporate  authorities  of  said  city":  Rev.  Stats.  1889,  sec. 
2543,  pt.  4. 

The  purchase  by  the  defendant  of  the  property  and  fran- 
chises of  the  North  Missouri  Railroad  did  not  exempt  it  from 
this  provision  of  its  own  charter:  Owen  v.  St.  Louis  etc.  Ry. 
Co.,  83  Mo.  454.  The  n)ost  that  it  acquired  bj'  the  purchase 
of  the  North  Missouri  in  this  connection  was  the  right  to 
continue  the  use  of  such  tracks  as  were  laid  by  its  predecessor 
during  the  time  it  had  a  right  to  exercise  its  franchise.  This 
new  branch  or  spur  was  constructed  by  itself,  and  its  right 
to  do  so  must  be  found  in  the  law  under  which  it  was  created: 
St.  Louis  V.  Missouri  Pac.  Ry.  Co.,  114  Mo.  13. 

Section  2543  provides  that,  when  a  railroad  builds  its  track 
in  a  public  street  by  permission  of  the  city  authorities,  it 
must  restore  the  street  to  its  former  state  or  to  such  a  state 
as  not  necessarily  to  have  impaired  its  usefulness.  By  its 
charter  the  mayor  and  the  assembly  of  the  city  of  St.  Louis 
have  power  within  the  city,  "by  ordinance  not  inconsistent 
with  the  constitution  or  any  law  of  tliis  state"  or  of  its  charter, 
to  regulate  the  use  of  the  streets  of  the  city,  and  "  to  grant 
to  persons  or  corporations  the  rigiit  to  construct  railways  in 
the  city,  subject  to  the  riglit  to  amend,  alter,  or  repeal  any 
such  grant,  in  whole  or  in  part,  and  to  regulate  and  control 
the  same,  as  to  their  fares,  hours,  and  frequency  of  trips,  and 
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the  repair  of  their  tracks,  and  the  kind  of  their  rails  and 
vehicles":  Scheiioe  and  Charter,  art.  2,  sec.  26,  par.  11. 

It  will  be  observed  that  the  railroad  is  limited  to  the  per- 
mission given  it  by  ordinance,  and  the  mayor  and  assembly 
of  the  city  are  restricted  in  their  grant  by  the  constitution 
and  laws  of  this  state.  Subject  to  this  *''  limitation,  it  is  the 
settled  law  of  this  state  that  a  city. may  permit  and  author- 
ize by  ordinance,  the  laying  of  a  railroad  track  along  its 
streets.  Beginning  with  Lackland  v.  North  Missouri  R.  R. 
Co.,  31  Mo.  183,  this  court  has  uniformly  held  that  laying  a 
track  on  the  established  grade  of  a  street,  under  legislative 
authority,  and  operating  a  steam  railway  tliereon,  was  not 
subjecting  the  street  to  a  public  use  different  from  that  con- 
templated in  the  original  grant. 

Tills  proposition  was  most  ably  and  strenuously  attacked 
in  Gitus  etc.  Mfg.  Co.  v.  67.  Lnuis  etc.  R.  R.  Co.,  113  Mo.  308, 
35  Am.  St,  Rep.  70(3;  but  we  felt  constrained  by  the  unbroken 
line  of  decisions  to  adhere  to  it:  Porter  v.  North  Missouri  R.  R. 
Co.,  33  Mo.  128;  Cross  v.  St.  Louis  etc.  Ry.  Co.,  77  Mo.  321; 
Smith  V.  Kansas  City  etc.  Ry.  Co.,  98  Mo.  24;  Kansas  City  etc. 
R.  R.  Co.  V.  St.  Joseph  etc.  R.  R.  Co.,  97  Mo.  4G9;  Rude  v.  St. 
Louis,  93  Mo.  408. 

Tiiis  proposition  unqualified  leads  to  this  conclusion:  A 
city  may  authorize  a  steam  railroad  to  occupy  a  street  with 
its  tracks  and  operate  its  trains  over  it.  Tlie  abutting  pro- 
prietors cannot  recover  damages  for  the  injury  resulting  to 
their  property,  altliough  it  is  subject  to  smoke,  noise,  and 
cinders,  at  all  hours  of  day  and  night,  and  all  ingress  or 
egress  for  the  legitimate  purposes  of  business  is  cut  off, 
except  at  such  times  as  the  railroad  may  elect  not  to  run 
trains  upon  it.  Debarred  from  redress  in  that  direction,  they 
apply  to  a  court  of  equity  to  restrain  what  they  conceive  is  a 
public  and  private  nuisance,  and  ask  for  protection  of  their 
own  right  to  use  the  street,  as  abutting  owners,  and  are  met 
with  the  assertion  that  what  the  law  itself  licenses  cannot  be 
a  nuisance,  and  that  they  must  submit  to  whatever  incon- 
venience ensues  because  they  might  have  anticipated  that 
the  street  would  be  subjected  to  this  servitude  when  they 
purchased  their  property.  If  these  propositions  are  true, 
then  it  results  that  an  abutting  property  owner  on  a  street 
may  have  ®**  his  property  damaged  or  destroyed  without 
redress,  notwithstanding  the  constitutional  guarantee  "that 
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private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation." 

But,  while  it  has  been  said  that  a  city  might  authorize  a 
railroad  company  to  lay  its  tracks  in  its  streets,  it  has  also 
been  determined  by  this  court  and  many  others  that  the  city 
could  not,  in  the  exercise  of  this  power,  create  a  nuisance  in 
the  streets,  or  devote  them,  or  any  part  of  them,  to  a  purpose 
inconsistent  with  the  riglits  of  the  public  or  abutting  prop- 
erty owners.  Thus,  in  Duharh  v.  Hannibal  etc.  R.  R.  Co.,  89 
Mo.  483,  Judge  Henry,  speaking  for  the  whole  court,  said: 
"If  the  character  of  a  street  should  be  such  that  defendant's 
track  could  not  be  laid  upon  the  street  without  hindering  the 
public  from  using  it,  then,  no  matter  how  important  to  the 
company  that  its  track  should  be  laid  in  that  street,  it  could 
not  be  done.  Nor  is  it  competent  for  a  city  to  authorize  such 
use  of  a  street  dedicated  as  a  street  as  will  destroy  it  as  a 
thorouglifare  for  the  public  use." 

In  this  case  it  is  too  plain  to  be  evaded  that  the  grant  con- 
ferred by  this  ordinance  practically  creates  a  monopoly  in 
defendant  in  the  use  of  this  street.  No  restriction  is  placed 
upon  the  number  of  trains  or  the  time  within  whicli  they 
may  be  operated.  The  roadway  is  only  twenty-four  feet.  In 
this  Tiarrow  space  defendant  has  been  permitted,  under  tliis 
ordinance,  to  lay  two  tracks,  each  four  feet  eight  inches  wide. 
The  distance  between  the  east  rail  and  the  curbstone  in  front 
of  plaintifTs  property  is  three  feet  and  six  inches  as  to  one 
lot,  and  three  feet  eight  inches  as  to  the  other.  Tlie  tracks 
are  seven  feet  apart,  and  on  the  west  side  of  the  street  the 
western  rail  is  three  feet  and  four  inches  from  the  curb  line. 
Tliese  double  tracks  extended  a  distance  of  four  hundred  and 
eighty-four  feet,  with  switches  at  either  end.  The  company 
has  stopped  at  **  Franklin  avenue  and  receives  and  dis- 
charges its  passengers  in  the  street  at  this  point.  At  the 
time  of  the  trial  it  was  operating  four  trains  in  the  forenoon, 
to  wit:  at  7  o'clock,  8  o'clock,  8:45,  and  10:45  o'clock  respec- 
tively. 

That  the  defendant  regards  fts  right  in  that  street  as  para- 
mount to  the  plaintiffs'  and  the  public  is  very  evident,  from 
the  testimony  of  Mr.  Blake,  the  president  of  the  Sligo  Iron 
Store  Company,  which  occupies  numbers  945  and  953  Sec- 
ond street,  extending  back  to  Collins  street.  He  testifies  that 
the  operation  of  the  road  had  caused  a  serious  damage  to  Ih'b 
company;  that  on  oi-e  occasion  they  had  a  load  of  angle  iron 
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which  was  so  long  that  they  were  compelled  to  use  an  extra 
set  of  wheels  to  keep  it  from  dragging;  the  team  had  driven 
up  to  their  doors  on  Collins  street,  and  they  were  unloading 
it;  a  train  of  defendant  came  in.  and  the  trainmen  directed 
the  iron  company  to  move  its  wagon,  and  were  told  they 
could  not  do  it,  and  the  railroad  company's  agents  procured 
a  policeman,  who  compelled  them  to  move  the  wagon.  They 
could  not  turn  around,  the  street  was  too  narrow,  and  were 
compelled  to  pull  the  load  around  the  block. 

In  many  cases  it  has  been  said  that  the  railroad  company 
occupied  the  street  along  with  the  public,  but  it  is  perfectly 
plain  that  in  this  case  no  wagon  of  ordinary  width  can  pass 
on  this  street  with  safety  when  the  trains  of  defendant  are  on 
it,  even  where  it  had  only  a  single  track.  On  one  occasion 
it  seems  that  the  steps  of  the  cars  were  torn  ofl  in  attempt- 
ing to  pass  a  wagon.  The  business  on  Collins  street  is  whole- 
Bale,  from  Carr  to  Franklin  avenue;  the  wagons  used  are 
seven  feet  three  and  one-half  inches  from  "  point  of  hub  to 
point  of  hub." 

Now,  while  it  is  true  that  the  public  must  submit  to  all 
reasonable  inconveniences  in  the  highways,  yet  *®*  the  high- 
ways are  created  for  the  public  and  abutting  owners,  and 
they  have  an  unquestionable  right  to  require  a  reasonable 
use  by  all  who  are  entitled  to  use  them.  As  was  said  by 
this  court  in  Schopp  v.  St.  Louis,  117  Mo.  131:  "The  'public 
highways  belong,  from  side  to  side  and  end  to  end,  to  the 
public,'  and  '  the  public  are  entitled,  not  only  to  a  free  pas- 
sage along  the  highway,  but  to  a  free  passage  along  any  por- 
tion of  it  not  in  the  actual  use  of  some  otlier  traveler,'  and 
the  abutting  property  owner  has  the  right  to  the  free  and 
unobstructed  passage  to  and  from  his  property." 

Said  Lord  Ellenborough  in  Rex  v.  Cross,  3  Camp.  224: 
**And  is  there  any  doubt  that  if  coaches,  on  the  occasion  of 
a  rout,  wait  an  unreasonable  length  of  time  in  a  public  street, 
and  obstruct  the  transit  of  his  majesty's  subjects  who  wish  to 
pass  tlirough  it  in  carriages  or  on  foot,  the  persons  who  cause 
and  permit  such  coaches  so  to  wait  are  guilty  of  a  nuisance"? 
Every  time  the  defendant  uses  this  street  with  its  trains  it 
absolutely  deprives  all  teamsters  of  ordinary  freight-wagons 
access  to  this  street,  and,  as  the  ordinance  gives  defendant 
the  privilege  of  using  it  with  its  trains  as  often  as  it  pleases, 
such  use  is  utterly  incompatible  with  the  purposes  for  which 
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this  street  was  created,  and  is  unreasonable.  The  municipal 
assembly  had  no  right  to  appropriate  this  street  to  defend- 
ant's use  in  this  way. 

The  learned  counsel  made  the  distinction  that  the  mere 
unlawful  use  by  it  of  its  franchise  would  not  justify  this 
action.  We  agree  with  him  that  we  do  not  think  the  assem- 
bly anticipated  that  the  company  would,  under  this  ordinance, 
use  the  streets  as  a  depot  ground  for  the  reception  and  dis- 
charge of  passengers,  and  we  are  clear  that  the  ordinance  is 
no  justification  for  such  a  use:  Lackland  v.  North  Missouri  R.  R. 
Co.,  31  Mo.  183.  And  this  use,  of  itself,  was  good  ground  for 
an  injunction  *®*  by  an  abutting  owner.  But  we  are  satis- 
fied that  the  maintenance  of  this  steam  railroad  in  this  nar- 
row highway,  devoted  as  it  has  been  to  wholesale  business 
requiring  heavy,  broad  trucks  and  wagons,  must  necessarily 
result  in  denying  the  public  and  the  abutting  owners  the 
right  to  use  this  street  as  they  are  entitled  to  under  the  laws 
of  this  state,  ainl  that  the  ordinance  virtually  destroys  it  for 
street  purposes,  and  therefore  the  assembly  had  no  power  to 
enact  it.  It  was  an  attempt  to  convert  it  to  a  use  different 
from  that  for  which  the  city  acquired  it,  and  is  in  contraven- 
tion of  its  charter,  wiiich  declares  that  "no  railroad  shall  be 
so  constructed  as  to  prevent  the  public  from  using  any  road, 
street,  or  highway  along  or  across  which  it  may  pass,"  and 
the  general  law  of  the  state  that  prohibits  a  railroad  from  im- 
pairing the  usefulness  of  any  street. 

The  learned  counsel  urges  with  great  force  and  plausibil- 
ity that  this  railroad  is  a  public  use  of  the  street,  but  it 
seems  to  us  he  ignores  the  fact  that,  wiiile  the  raitroad  is 
a  public  carrier,  it  has  no  right  to  the  exclusive  use  of  a 
public  street,  and  such  for  all  practicable  purposes  is  the 
eflfect  of  this  ordinance  and  its  use  of  this  street.  No  case  in 
this  state  is  authority  for  such  exclusive  use  of  a  highway, 
and,  if  it  was,  we  should  not  follow  it.  The  company  is  a 
common  carrier,  and  entitled  as  such  to  collect  tolls,  but  not 
the  exclusive  right  to  monopolize  a  public  street,  and  shut 
out  the  public  and  other  carriers. 

Holding  as  we  do  that  this  ordinance,  in  view  of  the  facts 
developed,  amounts  to  a  practical  condemnation  of  this  por- 
tion of  Collins  street  to  the  private  and  almost  exclusive  use 
of  defendant,  we  think  the  injunction  was  properly  granted 
by  the  circuit  court,  and  plaintiffs  had  such  an  interest  as 
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would  enable  them  to  maintain  the  action:  Schopp  ▼.  8t, 
Louis,  117  Mo.  131. 

The  judgment  is  affirmed. 

All  of  this  division  concur. 


Railroads  in  Streets — Whether  Additional  Servitudk.— The  au- 
thorized construction  of  a  railroad  upon  a  public  street  which  injuriously 
afiFects  the  adjacent  owner  by  fnterfering  with  the  access  to  his  real  property, 
or  the  exclusion  of  light  and  air  therefrom,  imposes  au  additional  servitude  for 
wliich  he  may  recover  damages:  Jonea  v.  Erie  etc,  B,  R.  Co.,  151  Pa.  St,  30; 
51  Am.  St.  Rep.  722,  and  note.  The  use  of  a  steam  railway  upon  a  street 
is  a  perversion  of  the  street  from  its  original  and  proper  public  purposes, 
and  an  abutting  owner  may  recover  damages  for  the  same:  White  v.  North' 
western  etc  R.  R.  Co.,  113  N.  C.  610;  37  Am.  St.  Rep.  639,  and  note.  Con. 
ira,  see  Oaua  v.  St.  Louis  etc.  R.  R.  Co.,  113  Mo.  308;  35  Am.  St.  Rep.  706, 
and  note.  See,  also,  the  note  Evans  v.  Chicago  etc.  Ry.  Co.,  39  Am.  St.  Rep. 
912,  and  the  extended  notes  to  Ooddard  v.  Inhabitants,  30  Am.  St.  Rep.  397; 
and  Attorney  General  v.  Metropolitan  R.  R.  Co.,  28  Am.  Rep.  207. 

Municipal  Corporations — Power  to  Authorizr  Nuisances  in  Streets. 
A  municipal  corporation  has  no  power  to  authorize  private  persons  or  cor- 
porations to  erect  or  maintain  permanent  obstructions  in  the  public  streets 
for  purely  private  purposes:  Savage  v.  Salem,  23  Or.  381;  37  Am.  St.  Rep. 
^83,  and  note.  See,  also,  the  extended  note  to  Ooddard  r.  InfuibUantSf  30 
Am.  St.  Rep.  396. 


La  Grange  Butter  Tub  Company  v.  National 
Bank  op  Commerce- 

[122  MifiSOtTRl,  154.] 

Corporations — Insolvency — Preferences. — A  creditor,  not  a  director, 
who  has  no  interest  in  an  insolvent  corporation  other  than  that  of  its 
creditor,  is  not  a  trustee,  and  has  the  right  to  sue  by  attachment,  and 
thus  acquire  a  superior  lien  to  any  and  all  other  creditors,  although 
advised  to  attach  by  a  director  of  the  corporation. 

■Corporations — Insolvency — Preferences  in  Equity. — A  court  of  equity 
having  acquired  jurisdiction  of  an  insolvent  corporation  for  the  purpose 
of  administering  its  estate,  is  bound  to  respect  legal  rights  and  prefer- 
ences already  acquired,  and  to  make  distribution  accordingly. 

Corporations — Insolvency — Assets  as  Trust  Fund. —  The  assets  of  an 
insolvent  corporation  are  trust  funds  for  the  benefit  of  all  its  creditors 
in  so  far  as  to  prohibit  the  disposition  of  its  assets  toward  the  payment 
of  debts  due  its  officers,  or  by  securing  such  debts  by  creating  liens  so 
as  to  thereby  give  them  a  preference  over  otlier  creditors,  or  from  the 
time  when  a  court  of  equity  acquires  jurisdiction  over  it  for  the  pur- 
pose of  winding  up  its  affairs  and  distributing  the  proceeds  arising  from 
a  sale  of  the  assets  equitably  among  the  creditors. 

W.  C.  &  J.  O.  Jones,  for  the  appellant. 

A.  ArnsteiUf  for  the  respondents. 
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'*•  Burgess,  J.  This  is  a  proceeding  by  petition  in  the 
nature  of  a  creditor's  bill,  brought  on  behalf  of  plaintiff  and 
all  otlier  creditors  of  the  Batchelder  Egg  Case  Company,  its 
object  being  to  subject  $5,000  in  the  hands  of  the  defendant 
the  National  Bank  of  Commerce,  to  the  payment  of  the  gen- 
eral indebtedness  of  the  Batchelder  Egg  Case  Company,  and 
to  restrain  the  sheriff  from  paying  the  same  to  the  defendant 
bank. 

The  Batchelder  Egg  Case  Company  was  incorporated 
under  the  laws  of  this  state.  On  August  16,  1890,  it  owed 
the  Bank  of  Commerce  $65,000.  On  that  day  the  company 
owned  a  box-mill  in  Arkansas,  which  was  afterward  sold 
for  $31,000;  a  stock  of  goods  in  St.  Louis,  worth  about  $7,000; 
and  a  stock  of  goods  in  Chicago,  worth  about  $3,000.  It 
owned  no  other  property.  Its  bills  receivable  did  not  exceed 
$1,500,  while  its  aggregate  indebtedness  was  $130,000.  It 
owed  the  plaintiff  something  like  $2,000,  and  various  parties 
sums  amounting  to  about  $10,000,  which  was  **'  past  due, 
and  for  which  the  Egg  Case  company  was  being  hard  pressed. 
The  cash  on  hand  did  not  amount  to  exceeding  $200  or  $300. 
On  the  night  of  August  16th  thecouipany  completed  arrange- 
ments to  sell  out  its  Chicago  stock  to  the  Creamery  Package 
Company,  which  was  closed  on  the  following  Monday,  the 
18th.  On  the  16th,  which  was  Saturday,  the  Egg  Case  com- 
pany employed  Mr.  Douglass,  an  attorney  at  St.  Louis,  to  go 
to  Helena,  and  there  make  a  bill  of  sale  to  the  defendant 
bank  of  its  Helena  plant,  or  run  an  attachment  against  the 
plant  in  favor  of  the  defendant  bank.  On  the  morning  of 
the  18th,  between  7  and  8  o'clock,  Clark,  the  cashier  and  one 
of  the  directors  of  the  Egg  Case  con)pany,  went  with  Pax- 
ton,  the  company's  St.  Louis  attorney,  to  [he  defendant  bank, 
and  told  the  cashier  that  the  company  was  in  bad  shape,  and 
that  they  thought  it  best  for  him  to  bring  an  attachment  on 
the  stock  of  goods  at  935  North  Main  street.  The  stock  of 
goods  was  the  same  day  attached  by  defendant  bank.  Other 
creditors  of  the  Egg  Case  company  ran  attachments,  but  the 
assets  in  St.  Louis  were  absorbed  by  the  first  attachment, 
that  of  defendant  bank.  The  bank  realized  nothing  from  the 
Arkansas  property,  as  that  had  been  absorbed  by  other 
creditors. 

The  evidence  further  shows  that  J.  H.  Batchelder  and 
Mark  D.  Batchelder,  the  president  and  secretary  of  the  Egg 
Case  company,  had,  during  the  week  prior  to  the  failure, 
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concealed  the  funds  belonging  to  the  company  to  the  extent 
of  at  least  $3,000;  "  they  put  it  in  their  pockets."  Part  of 
the  money  so  concealed  by  them  was  the  proceeds  of  the 
draft  which  the  bank  had  cashed  for  the  company  on  the 
Friday  preceding.  The  proceeds  of  the  merchandise  sold  in 
Chicago — $3,000 — were  never  accounted  for. 

The  Egg  Case  company  made  no  defense  to  the  ***  at- 
tachment suit  instituted  by  the  bank,  but  plaintiff  offered  to 
show  that  it  did  defend  the  suits  brought  by  the  other  St. 
Louis  creditors.     The  testimony  was  excluded  by  the  court. 

On  final  hearing  the  bill  was  dismissed,  and  plaintiff 
appeals  to  this  court. 

While  it  may  be  conceded  that  corporate  assets  are  re- 
garded as  a  trust  fund  for  the  benefit  of  all  the  corporation 
creditors,  the  rule,  as  announced  by  this  court  in  Foster  v. 
Mullanphy  Planing  Mill  Co.,  92  Mo.  79,  is  that  a  corporation 
ujay,  when  acting  within  the  scope  of  the  purpose  for  which 
it  was  incorporated,  do  any  act  in  furtherance  of  those  pur- 
poses, and,  although  insolvent,  it  may  prefer  some  creditors 
to  others,  even  though  such  creditors  be  among  the  directors 
of  the  corporation,  providing  such  preference  is  made  in  good 
faith  and  to  a  bona  fide  creditor.  This  rule  only  applies  to 
the  acts  of  the  corporation  while  it  is  a  going  concern,  and 
before  it  has  gone  into  tlie  hands  of  a  receiver,  or  liens  have 
attached  to  the  corporate  property. 

It  is  true,  as  held  in  Roan  v.  Winn,  93  Mo.  503,  and  author- 
ities cited,  that  after  confessed  insolvency  the  directors  of  a 
corporation  cannot  in  equity  secure  any  advantages  to  them- 
selves. This  is  because  they  represent  all  the  creditors,  and 
occupy  the  position  of  trustees  toward  them;  and  a  trustee, 
or  a  person  standing  in  a  similar  or  fiduciary  relation,  will 
not  in  equity  be  allowed  to  take  advantage  of  his  position, 
exercise  his  power,  or  to  manage  or  appropriate  the  property 
of  which  he  has  the  control  for  his  own  profit  and  to  his  own 
advantage,  at  the  expense  of  those  for  whom  he  is  acting. 

But  a  creditor,  not  a  director,  and  one  who  has  no  interest 
in  the  corporation  other  than  that  of  a  creditor,  occupies  a 
very  different  position.  He  is  not  a  trustee,  and,  in  his 
efforts  to  collect  his  debt,  is  representing  no  ****  one  but 
himself.  The  mere  insolvency  of  the  corporation  did  not 
have  the  effect  of  depriving  the  defendant  bank  of  its  legal 
remedies  and  the  right  to  sue  by  attachment,  and  thus  ac- 
quire a  superior  lien  to  any  and  all  other  creditors,  if  fortu- 
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nate  enough  to  do  so  and  it  felt  so  inclined.  In  doing  so  it 
merely  pursued  a  remedy  that  the  law  provided  for  it  and 
others  similarly  situated,  and  it  was  certainly  guilty  of  no 
fraud  or  unfairness  in  doing  that  which  the  law  provided  that 
it  might  do. 

As  was  said  in  Roseboomv.  Whittaker,  132  111.81:  "Appel- 
lants insist  that,  if  the  corporate  assets  became  a  trust  fund 
for  the  payment  of  the  corporate  debts,  the  instant  the  corpo- 
ration became  insolvent  said  assets  became  a  trust  fund  for 
the  payment  of  all  the  debts  pro  rata,  and  that  the  decree, 
tlierefore,  is  erroneous  in  giving  the  judgments  in  the  attach- 
ment suits  a  preference  over  the  claims  of  other  creditors. 
The  attachment  suits  were  commenced,  and  the  attachment 
writs  levied,  before  the  filing  of  the  original  bill,  and  before 
the  jurisdiction  of  a  court  of  equity  was  invoked  for  the  pur- 
pose of  taking  into  its  hands  the  corporate  assets  and  admin- 
istering them  upon  equitable  principles.  The  mere  insolvency 
of  a  corporation  cannot  have  the  effect  of  depriving  creditors 
of  their  legel  remedies,  but  they  are  at  liberty,  notwithstand- 
ing the  insolvency,  to  sue  the  corporation  in  an  action  at 
law,  and  by  means  of  such  proceeding  establish  a  specific 
lien  upon  the  property  seized  by  attachment  or  execution. 
Such  lien,  when  perfected,  will  doubtless  entitle  the  creditor 
acquiring  it  to  a  preference  over  other  unsecured  creditors. 
After  the  aid  of  a  court  of  equity  has  been  invoked,  and  that 
court  has  taken  the  assets  of  the  insolvent  into  its  hands,  its 
jurisdiction  becomes  necessarily  exclusive,  and  it  will  pro- 
ceed, in  administering  the  insolvent  estate,  upon  the  maxim 
that  equality  is  *®*  equity.  After  that  jurisdiction  has  at- 
tached, ordinarily,  no  creditor  can  pursue  a  legal  remedy,  at 
least,  in  such  way  as  to  obtain  for  himself  a  preference. 
But  the  court  of  equity  is  bound  to  respect  legal  rights  and 
preferences  already  acquired,  and  to  make  distribution  ac- 
cordingly." 

There  was  no  fraudulent  collusion  shown  to  have  existed 
between  the  officers  of  the  Egg  Case  company  and  the  de- 
fendant bank  in  order  to  give  it  a  preference  over  others  of 
its  creditors.  The  mere  fact  that  Clark,  the  cashier,  and  one 
of  the  directors  of  that  company,  stated  to  the  officers  of  the 
defendant  bank  that  they  were  in  bad  shape  and  that  they 
}iad  better  attach  the  St.  Louis  property,  did  not  show  such 
fraud. 

The  assets  of  the  insolvent  corporation  are  trust  funds  for 
Ax.  St.  &mp^  Vou  XUIL— » 
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the  benefit  of  all  its  creditors,  in  so  far  as  to  prohibit  the  dis- 
position of  its  assets  toward  tlie  payment  of  debts  due  its 
olijcers,  or  by  securing  such  debts  by  creating  liens  to  secure 
the  paynient  tiiereof  so  as  to  thereby  give  them  a  preference 
over  other  creditors,  or  from  the  time  when  a  court  of  equity 
acquires  jurisdiction  over  it  for  the  purpose  of  winding  up  its 
affairs  and  distributing  tiie  proceeds  arising  from  a  sale  of 
the  assets  equitably  among  the  creditors. 

In  case  of  an  insolvent  partnership  a  court  of  equity  will 
make  distribution  of  the  partnership  assets  pro  rata  among 
the  corporation  creditors,  and  to  that  end  will  regard  the  cor- 
poration property  as  a  trust  fund.  It  is  in  this  sense  and 
upon  this  principle  that  the  assets  are  trust  funds.  They 
are  trust  funds  when  a  court  of  equity  is  appealed  to  in 
behalf  of  any  member  of  the  corporation,  or  creditor,  to  pro- 
tect and  distribute  the  assets  upon  equitable  principles,  but 
there  is  no  rule  which  makes  them  trust  funds  in  any  otlier 
sense  than  as  hereinbefore  stated,  nor  is  there  any  law  or 
rule  in  equity  which  prohibits  any  creditor  of  the  corporation 
***  from  obtaining  a  lien  upon  the  assets  by  due  process  of 
law,  by  a  hostile  proceeding:  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Roseboom  v.  Whittaker,  132  111.  81. 

There  are  courts  of  high  authority,  notably  Tennessee, 
which  hold  that  after  a  corporation  has  become  insolvent  and 
ceased  to  be  a  going  concern,  tlien  the  assets  must  be  distrib- 
uted pro  rata  among  all  the  creditors,  and  that  no  creditor 
can  acquire  a  prior  lien  over  others,  by  reason  of  tlie  seizure 
of  the  corporate  property  under  attachment  or  execution  in 
his  favor:  Smith  v.  Insurance  Co.,  3  Tenn.  Ch.  502,  Marr  v. 
Bank  of  West  Tennessee,  4  Cold.  471.  We  feel  inclined,  how- 
ever, to  follow  the  rule  as  announced  by  tiie  courts  of  New 
York  and  Illinois,  believing  them,  as  we  do,  to  be  in  accord- 
ance with  the  weight  of  authority. 

With  the  concurrence  of  the  other  judges  of  this  division 
the  judgment  of  the  circuit  court  is  affirmed. 


Corporations — Insolvency — Prkficrencks.— The  right  of  insolvent  cor- 
porations to  make  preferences  among  its  creditors  is  discussed  in  Wortlten 
▼.  Oriffith,  59  Ark.  5G2;  ante,  p.  50,  and  note. 

Corporations— Insolvency. — Assets  as  trust  fund:  Sm  Worthat  T, 
OriffUh,  69  Ark.  562;  anU,  p.  50,  and  uote. 
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EussELL  V.  Grant. 

[122  MiflSoURl,  161.] 

MiCHANics'  LiSNs — Parties. — A  mortgagee  of  land  on  which  a  bnilding  la 
erected  subsequently  to  the  mortgage  is  not  bound  or  affected  by  pro- 
ceedings  to  enforce  a  meclianic's  lien  against  the  building  unless  made 
a  party. 

Mechanics'  Liens  -  Mortoagb — Prioritt. — The  lien  of  a  mortgage  for  the 
purcliase  price  of  lan<l  cannot  be  displaced  or  postponed  by  a  mechanic's 
lien  for  material  furnished  for  a  building  thereon  which  attaches  simul- 
taneously with  the  acquisition  of  title  by  the  mortgagor  and  the  execu- 
tion of  the  mortgage. 

Mechanics'  Liens— Judgment  of  Forkclosuris — Parties. — No  valid  jutlg- 
meut  can  be  rendered  establishing  and  foreclosing  a  mechanic's  lieu, 
unless  the  contractor  who  erected  ihe  building  is  made  a  party. 

JrDGXiENTS  ON  VoiD  Pkocess.  —  A  judgment  by  default,  based  on  the  return 
of  an  officer  made  outoide  the  state,  and  shown  to  be  invalid  under  the 
laws  of  that  state,  is  null  and  void. 

Mechanics*  Liens — Judgment  of  Foreclosork — Ck>LLATKRAL,  Attack. — A 
stranger  whose  interests  are  aliout  to  be  prejudiced  by  the  enforcement 
of  a  judi^ment  foreclosing  a  mechanic's  lien  may  show  that  it  was  ren- 
dered witliout  jurisdiction. 

Mkcuanics'  Lien — Suit  Inter  Partes. — A  proceeding  to  enforce  a  me« 
chauic's  lieu  is  a  suit  hiUr  partes,  and  not  in  rem. 

Application  for  an  injunction  to  prevent  the  removal  of 
houses  from  certain  land.  On  October  6,  1888,  J.  T.  Holmes 
was  the  owner  of  the  land  in  dispute.  For  some  days  prior 
thereto  negotiations  had  been  pending  between  him  and  J. 
Goodin  for  a  sale  of  the  land  to  the  latter,  and  negotiations 
had  been  pending  between  the  latter  and  Joel  Harford  for  a 
sale  of  the  land  to  the  latter,  and  between  the  latter  and 
Harkness  &  Russell  for  a  loan  from  the  latter  on  the  prop- 
erty. On  the  day  mentioned  the  negotiations  were  com- 
pleted, and  Harford  and  wife  executed  and  delivered  to 
Harkness  &  Russell  a  deed  of  trust,  dated  October  4,  1888, 
conveying  the  land  to  L.  A.  Laughlin,  trustee,  to  secure  a 
note  for  seven  thousand  and  fifty  dolhirs,  nt  ninety  days. 
Harkness  &  Russell,  at  that  time,  paid  on  Harford's  ac- 
count, two  thousand  two  hundred  dollars  of  the  loan  to 
Goodin  as  part  of  the  purchase  price,  and  the  latter  paid  part 
of  it  to  Holmes,  and  received  from  the  latter  and  Itis  wife  a 
warranty  deed.  On  the  same  day  Goodin  delivered  to  Hark- 
ness &  Russell  the  Holmes  deed  and  the  deed  from  him.self 
and  wife  to  Harford.  On  October  8,  1888,  Harkness  &  Rus- 
sell delivered  all  three  of  the  deeds  to  the  county  recorder, 
eimultiineously,  to  be  recorded.     The  lumber  to  build  the 
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houses  began  to  be  delivered  contemporaneously  with  the 
filing  of  the  deeds  for  record.  Harford  erected  six  houses 
on  the  land,  and  the  balance  of  the  loan  made  by  Harkness 
&  Russell  was  paid  out  by  them  on  orders  from  Harford 
for  labor  and  material  used  in  the  construction  of  such 
houses.  On  February  19,  1889,  the  Interstate  Lumber  Com- 
pany filed  a  mechanic's  lien  against  the  property  for  sucK 
labor  and  material,  amounting  to  two  thousand  four  hundred 
and  sixty  dollars  and  seventy-nine  cents,  and  on  that  day 
began  proceedings  to  foreclose  the  lien,  making  Harford, 
Goodin,  Harkness  &  Russell  defendants.  The  petition, 
among  other  things,  alleged  that  a  note  was  given  by  Har- 
ford and  Goodin  to  the  plaintiff  for  two  thousand  four  hun- 
dred and  fifteen  dollars  and  five  cents,  at  sixty  days,  for  a 
part  of  the  account  sued  on.  Summons  was  personally  served 
on  Goodin,  Harkness  &  Russell,  in  Missouri,  on  February  20, 

1889.  An  alias  summons  was  issued,  and  served  on  Har- 
ford, in  Franklin  county,  Kansas,  on  July  24,  1889,  by  the 
sheriff  of  that  county.  "The  return  does  not  show  that  the 
affidavit  of  service  is  made  before  the  clerk  of  the  court  of 
which  affiant  is  an  officer;  nor  does  the  evidence  show  that 
the  court  of  which  the  clerk  certifies  was  a  court  of  record." 
On  April  8,  1889,  Harkness  &  Russell  filed  an  answer,  alleg- 
ing their  interest  in  the  premises  to  be  as  beneficiaries  in  the 
deed  of  trust  from  Harford,  and  that  such  interest  was  ac- 
quired prior  to  the  erection  of  the  houses.  Goodin  and  Har- 
ford made  default.  When  the  case  came  on  for  trial  the  suit 
was  dismissed  as  to  Harkness  &  Russell,  and  plaintiff  ob- 
tained a  personal  judgment  against  Harford  for  two  thousand 
six  hundred  and  seventeen  dollars  and  five  cents,  and  estab- 
lished the  demand  as  a  lien  against  the  real  estate  and 
improvements.  Execution  issued  under  this  judgment  De- 
cember 21,  1889,  and  the  sheriff  advertised  the  lots  and 
improvements  to  be  sold  on   May  23,   1890.     On  May  16, 

1890,  Russell,  who  had  purchased  the  property  on  March  9, 
1889,  petitioned  the  court  for  an  injunction  to  prevent  the 
sale.  On  May  24,  1889,  a  temporary  injunction  theretofore 
granted  was  dissolved,  and  the  petition  dismissed.  On 
June  20,  1890,  the  execution  was  returned  unsatisfied.  On 
May  26,  1890,  Goodin  filed  a  motion  to  set  aside  the  judg- 
ment against  him  for  irregularity,  and  on  May  29,  1890, 
Harford  filed  a  motion  to  modify  the  judgment.  On  May 
31,  1890,  the  court  modified  the  judgment  by  setting  aside 
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the  personal  judgment  a8  to  Goodin  and  establishing  the 
lien  against  the  liouses  only.  At  the  time  the  judgment 
was  so  modified  no  notice  was  given  to  any  one  but  Har- 
ford and  Goodin.  On  June  21,  1890,  another  execution  was 
issued,  and  levied  on  the  houses,  and  after  twenty  days* 
notice  the  sheriff  sold  them  on  July  29,  1890,  to  M,  R.  Grant, 
who  purchased  for  the  Interstate  Lumber  Company.  The 
note  for  seven  thousand  and  fifty  dollars,  given  by  Har* 
ford  to  Ilarkness  &  Russell,  and  secured  by  deed  of  trust, 
was  not  paid  at  maturity;  consequently  the  trustee,  Laugh- 
lin,  advertised  and  sold  the  property  under  the  trust  deed  on 
February  28,  1889,  for  two  thousand  five  hundred  dollars,  to 
C.  T.  C.  White,  who,  on  March  9,  1889,  sold  the  property  to 
Russell  for  twenty-five  thousand  dollars.  From  this  time 
until  tiie  commencement  of  this  suit  Russell  was  in  possession 
of  the  property.  On  September  3,  1890,  Grant  and  his  work- 
men came  upon  the  premises,  tore  out  the  foundation  from 
one  of  the  houses,  with  the  avowed  intention  of  moving  it  and 
the  otlier  houses  off  from  the  lots.  Russell  then  filed  hia 
petition  for  an  injunction  to  prevent  such  removal.  A  tem- 
porary injunction  was  granted,  and  on  final  hearing  was  made 
perpetual.     Defendant  Grant  then  appealed. 

Kagy  &  Bremermann,  for  the  appellant. 

L.  A.  Laughlin  and  Lathropy  Morrow  &  Fox,  for  the  re- 
spondent. 

*''*  Sherwood,  J.  1.  Our  statute  in  relation  to  mechan- 
ics' liens  provides  that:  "The  lien  for  the  things  aforesaid 
or  work  shall  attach  to  the  buildings,  erections,  or  improve- 
ments for  which  they  were  furnished  or  the  work  was  done, 
in  preference  to  any  prior  lien  or  encumbrance  or  mortgage 
upon  tiie  land  upon  ***  which  said  buildings,  erections,  im- 
provements, or  machinery  have  leen  erected  or  put;  and  any 
person  enforcing  such  lien  may  have  such  building,  erection, 
or  improvement  sold  under  execution,  and  the  purchaser 
may  remove  the  same  within  a  reasonable  time  thereafter": 
Rev.  Stats.  1889,  sec.  6707. 

"  Tiie  lien  for  work  and  materials  as  aforesaid  shall  be 
preferred  to  all  other  encunjbrances  which  may  be  attached 
to  or  upon  such  buildings,  bridges,  or  other  improvements,  or 
the  ground,  or  either  of  them,  subsequent  to  the  commence- 
ment of  such  buildings  or  improvements":  Rev.  State.  1889, 
sec.  6711. 
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"  In  all  suits  under  this  article  the  parties  to  the  contract 
shall,  and  all  other  parties  interested  in  the  matter  in  con- 
troversy, or  in  the  property  charged  with  the  lien  may,  be 
made  parties,  but  such  as  are  not  made  parties  shall  not  be 
bound  by  any  such  proceedings  ":  Rev.  Stats.  1889,  sec.  6713. 

Under  the  first  quoted  section  the  priority  of  a  mortgage 
on  the  land  would  still  allow  the  mechanic  lienor  a  priority 
over  the  improvements  put  upon  the  land,  while,  by  the  terms 
of  section  6711,  a  mechanic's  lien  would  enjoy  preference  and 
priority  both  as  to  land  and  improvements  over  a  subsequent 
mortgage.  But,  whether  the  mechanic's  lien  have  priority 
of  the  mortgage,  or  vice  versa,  the  necessity  for  the  lienor 
when  proceeding  to  establish  and  to  foreclose  his  lien  (for 
the  process  is  a  twofold  one)  to  make  the  mortgagee  a  party 
would  seem  to  be  most  obvious.  And  this  is  true,  notwith- 
standing the  singularly  worded  provisions  of  section  6713  of 
the  Revised  Statutes  of  1889. 

That  no  one  can  be  passed  on  in  person  or  estate  without 
an  opportunity  afforded  him  to  be  heard  is  axiomatic.  If 
the  section  in  question  had  been  entirely  silent  as  to  mak- 
ing parties  to  the  proceedings  otlier  than  those  who  are 
parties  to  the  contract,  still  the  law  *''*  would  intend  tlnit 
such  noncontracting  parties  should  be  brought  in  before  their 
rights  could  be  passed  upon.  Cases  abound  in  this  state 
and  elsewhere  announcing  this  fundamental  and  wholesome 
doctrine  of  the  essential  nature  of  notice  to  the  party  to  be 
afiected,  and  that  that  notice  will  be  implied,  though  the 
statute  be  silent  on  the  point:  Laughlin  v.  Fairbanks,  8  Mo. 
370;  Wickham  v«  Page,  49  Mo.  526;  Brown  v.  Weatherby,  71 
Mo.  152;  State  v.  Board  of  Equalization,  108  Mo.  235;  State 
V.  Walbridge,  119  Mo.  383;  41  Am.  St.  Rep.  663;  Sutherland 
on  Statutory  Construction,  sec.  334,  and  cases  cited.  Pro- 
vision for  notice  is  part  and  parcel  of  "  due  process  of  law": 
Cooley  on  Taxation,  2d  ed.,  363,  364. 

In  Hassall  v.  Wdcox,  130  U.  S.  493,  a  ruling  was  made 
quite  apropos  the  point  in  hand;  there  the  state  law  made  no 
provision  for  notice  to  other  lien  holders,  but  provided  that 
such  lienholders  Uiight  intervene  and  become  parties  to  a 
suit  instituted  in  the  state  court,  and  gave  the  holder  of 
a  mechanic's  lien  priority  over  all  other  liens,  and  though  a 
suit  was  brought  in  the  state  court  and  judgment  recovered 
by  the  mechanic  lienholder  against  the  railroad  prt)perty, 
yet  it  was  held  that  as  to  a  plaintiff  lienor  under  a  mortgage 
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not  made  a  party  to  such  proceeding,  the  judgment  in  the 
state  court  could  not  operate  even  as  prima  facie  evidence 
against  the  mortgage  lienor,  and  might  be  questioned  by  him 
in  the  federal  court  in  a  proceeding  in  that  court  to  foreclose 
the  mortgage.  In  that  case  the  former  ruling  of  Windsor  v. 
McVeigh,  93  U.  S.  274,  is  cited  with  approval,  where  it  is 
held  that  even  in  a  proceeding  in  rem  some  form  of  notice  is 
as  essential  and  indispensable  as  in  other  cases. 

Take  the  case  of  a  mortgagee  who  holds  a  mortgage  on 
certain  land;  afterward  a  building  is  erected  thereon,  and 
a  lien  paper  is  filed  against  that  building.  "'*  If  that  lien 
paper  is  in  any  sense  invalid,  or  suit  be  not  brought  thereon 
in  time,  then  the  mortgagor  becomes  the  absolute  owner  of 
the  building,  subject,  however,  to  the  rights  of  the  mortgagee 
who  has  rights  superior  to  tl)ose  of  the  lien  debtor,  and  there- 
fore has  a  right  to  be  heard  when  the  mechanic's  lienor  at- 
tempts to  establish  his  lien  against  the  building  or  against 
both  building  and  land  and  to  foreclose  the  same;  because, 
peradventure,  he  may  be  able  to  show  invalidating  facts,  to 
wit,  that  the  lien  paper  was  not  filed  in  time;  that  it  was  not 
properly  itemized;  or  not  properly  authenticated;  or  suit  not 
brought  within  the  proper  time.  All  these  and  other  invali- 
dating facts  are  open  to  the  mortgagee,  whether  prior  or  sub- 
sequent, to  prove.  If  he  prove  any  one  of  them  he  defeats 
the  establishment  of  tlie  lien,  and  also  its  foreclosure.  In 
order  that  he  may  do  this  an  opportunity  to  be  heard  is  a 
sine  qua  non,  smd  must  be  given  him.  Unless  this  opportu- 
nity be  afforded  him,  he  is  not  "bound,"  that  is,  "aflected," 
thereby,  or  as  said  by  Wagner,  J.,  in  similar  circumstances: 
"As  Clark  [the  beneficiary]  was  not  made  a  party  to  the  pro- 
ceedings for  the  enforcement  of  the  mechanic's  lien,  he  was 
a  stranger  to  them,  and  they  have  no  force  or  effect  upon 
him":  Crandall  v.  Cooper,  62  Mo.  480. 

In  this  connection  it  is  proper  to  remark  that  a  mechanic's 
lien  is  wholly  unlike  a  contract  lien,  in  that  the  former  is 
inchoate,  and  has  no  existence  until  established  by  the  judg- 
ment of  the  court,  but  the  contract  lien  binds  upon  being 
delivered  and  recorded.  The  contract  lien  cannot  be  gain- 
said; it  dates  from  its  registry,  while  the  mechanic's  lien 
dates  from  the  date  of  the  rendition  of  the  judgment  which 
establishes  it  and  into  which  it  becomes  merged.  In  order 
to  prevent  the  establisjjment  of  this  lien,  in  order  to  show  it 
cannot  legally  be  established  on  property  in  which  **•  he  is 
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interested,  and  of  which  he  is  the  conditional,  and  may  be- 
come the  absolute,  owner,  the  mortgage  lienor  has  a  right  to 
be  heard.  In  the  language  of  Judge  Richardson,  in  Clark  v. 
Brown,  25  Mo.  560,  in  a  similar  case,  "  the  law  repudiates  the 
idea  of  condemning  the  property  of  one  man  to  pay  the  debt 
of  another,  without  giving  him  an  opportunity  in  court,  upon 
due  service  of  process,  of  showing  that  the  claim  ought  not 
to  be  asserted  against  his  property." 

The  latter  portion  of  the  opinion  in  Crandall  v.  Cooper,  62 
Mo.  480,  has  given  rise  to  some  misapprehension,  to  wit: 
"The  purchaser  might  have  bought  the  erections  and  im- 
provements freed  from  all  liens,  and  would  have  been  entitled 
to  recover  them,  and  this  is  all  that  he  could  have  acquired." 
This  remarkf  in  the  first  place,  was  obiter,  because  the  pur- 
chaser had  not  bought  the  improvements.  The  case  had 
already  been  disposed  of  on  a  contract  basis,  and  what  Judge 
Wjigner  evidently  meant,  having  previously  referred  to  the 
statute  requiring  notice,  was  this:  *'  If  Clark  had  been  a 
party  to  the  lien  suit,  he  would  have  been  bound  thereby,  and 
the  purchaser  might  have  bought  the  improvements,"  etc. 
Construing  the  case  in  this  way,  it  gives  effect  to  section  6713, 
in  its  entirety,  and  prevents  any  intended  or  attempted  wrong, 
and  aflFords  no  opportunity  for  the  perpetration  of  any  injus- 
tice. 

And  in  this  connection  it  is  well  enough  to  say  that  the 
fact  that  the  prior  mortgage  lienor  had  previously  bought  in 
the  property  under  the  deed  of  trust  does  not  diminish  his 
right  to  be  heard  when  the  suit  to  establish  and  foreclose  the 
mechanic's  lien  comes  on,  because,  even  then,  he  has  a  right 
to  be  heard  in  order  that  he  may  protect  his  property  from 
the  assertion  and  establishment  of  an  unjust  or  nonexist- 
ent lien. 

The  doctrine  in  Crandall  v.  Cooper,  62  Mo.  480,  affirmed  in 
Coe  V.  Ritter,  86  Mo.  277,  has  recently  been  reaffirmed  by 
*'''  division  number  1  of  this  court  in  Hicks  v.  Scofield,  121 
Mo.  381. 

2.  In  the  foregoing  remarks  the  lien  of  Harkness  &  Russell 
has  been  treated  as  the  prior  one,  and  so  it  should  be  treated* 
and  for  these  reasons: 

(a)  Under  the  provisions  of  section  6706  of  the  Revised 
Statutes  of  1889  the  mechanic's  lien  attaches  "to  the  extent 
and  only  to  the  extent  of  all  the  right,  title,  and  interest 
owned  therein  by  the  owner,"  etc.     In  the  case  at  bar,  as 
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already  seen,  tlie  deed  to  Harford  was  never  delivered  to  him, 
but  all  the  deeds  from  Holmes  to  Goodin,  from  the  latter  to 
Harford,  and  the  deed  of  trust  from  the  last  named  to  Hark- 
ness  &  Russell,  were  all  handed  Harkness  &  Russell  on  the 
6th  of  October,  1888,  who,  on  the  8th  of  October  next  there- 
after, handed  them  all  to  the  recorder  for  recording.  Harford 
never  acquired  am'  title  before  that  time.  It  does  not  clearly 
appear  when  the  lirst  load  of  lumber  was  delivered  on  the 
premises  by  the  Interstate  Lumber  Company;  the  best  that 
can  be  said  about  it  is,  that  it  was  delivered  about  9  A.  M.  on 
the  same  morning  the  deeds  were  put  to  record.  If  this  de- 
livery of  the  first  lot  of  lumber  was  before  Harford  acquired 
any  title  to  the  property,  though  work  on  the  premises  had 
actually  begun,  the  lien  of  the  mechanic  would  postdate  a 
mortgage  given  for  tlie  purchase  money;  and  of  course  the 
same  result  would  follow  if  the  mortgage  were  really  prior  in 
point  of  time:  Steininger  v.  Raemnn,  28  Mo.  App.  594. 

And  it  seems  that  a  meclianic's  lien,  under  the  terms  of 
section  6706,  only  attaches  to  the  property  in  the  condition 
in  which  it  comes  into  the  mortgagor's  hands.  If  he  purchase 
property  and  give  a  mortgage  for  the  purchase  money  the 
deed  which  he  receives  and  the  mortgage  which  he  gives 
constitute  but  one  ^""^  transaction,  and  the  lien  of  the  mort- 
gage for  the  purciiase  money  cannot  be  displaced  or  postponed 
by  a  mechanic's  lien  which  attached  simultaneously  with  the 
acquisition  of  title  by  the  mortgagor:  1  Jones  on  Mortgages, 
sec.  158;  United  States  v.  New  Orleans  R.  R.  Co.^  12  Wall. 
362;  Steininger  v.  Raeman,  28  Mo.  App.  594. 

(6)  But  further  on  this  point:  "  If  a  husband  takes  a  con- 
veyance in  fee,  and  at  the  same  time  mortgages  the  land  back 
to  the  grantor  or  to  a  third  person  to  secure  the  purchase 
money,  either  in  whole  or  in  part,  such  a  transitory  seisin  by 
the  husband,  the  instantaneous  passage  of  the  fee  in  and  out 
of  him,  is  not  deemed  enough  to  render  him  suDSciently  and 
beneficially  seised  to  entitle  his  wife  to  dower  as  against  the 
mortgagee,  though  on  foreclosure  of  the  mortgage  she  will  be 
entitled  to  such  portion  of  the  surplus  proceeds  of  the  sale 
after  satisfying  the  mortgage  as  equals  her  claim  to  the  ex- 
tent of  her  dower:  4  Kent's  Commentaries,  13th  ed.,  •39.  Now, 
if  dower,  the  favored  and  favorite  estate,  both  at  law  and  in 
equity,  cannot  attach,  in  the  circumstances  stated,  to  the 
temporary  seisin  of  the  husband,  certainly  a  like  result  should 
follow  where  a  lien  i?i  invitum,  one  strictly  statutory  in  ita 
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nature  and  limited  by  the  terms  of  the  statute  to  the  precise 
extent  of  the  owner's  title,  is  attempted  to  be  established. 

(c)  In  this  case,  as  heretofore  stated,  the  Interstate  Lum- 
ber Company,  after  recovering  a  judgment  establishing  and 
foreclosing  its  lien  against  both  the  lots  and  the  improve- 
ments, would  not  sell  under  the  judgment  thus  obtained,  but 
at  a  subsequent  term  caused  that  judgment  to  be  altered,  so 
as  to  establish  the  lien  against  the  improvements  only.  Tide 
modification,  however  unwarranted  it  was,  and  contrary  to 
all  known  rules  of  practice  and  procedure,  must  be  treated 
as  a  tacit  but  substantial  confession  of  record  of  the  fact  that 
*'®  the  plaintiff  company  in  that  case  was  only  entitled  to  a 
lien  against  the  houses,  and  thereby  confesses  the  priority  of 
the  mortgage  lien  under  which  plaintiff  bought. 

3.  No  valid  judgment  can  be  rendered  establishing  and 
foreclosing  a  mechanic's  lien,  unless  the  contractor  is  brought, 
or  voluntarily  appears,  before  the  court  as  a  party  to  the  suit. 
This  was  not  done  in  this  case,  because  of  lack  of  proper 
service  on  Harford,  both  the  contractor  and  owner  of  the 
property:  Rev.  Stats.  1889,  sec.  6713. 

In  Wibhing  v.  Powers,  25  Mo.  599,  Judge  Scott  said:  "The 
contractor  is  the  only  person  who  can  contest  the  validity 
of  the  demand;  and,  as  the  proceeding  was  dismissed  as  to 
him,  there  was  no  person  to  defend  the  claim  of  the  plaintiff. 
This  case  is  as  if  a  creditor,  proceeding  by  attachment  and 
garnishment,  should  dismiss  his  suit  against  the  defendant 
— the  debtor— and  afterward  take  steps  against  the  garnishee, 
wlicn  there  could  be  no  judgment  which  he  could  be  con- 
demned to  satisfy":  See,  also,  Aahhurn  v.  Ayres,  28  Mo,  77; 
Steinmann  v.  StrimpJe,  29  Mo.  App.  478;  Wescott  v.  Bridwell, 
40  Mo.  146. 

Here  the  service  on  Harford  was  made  in  Kansas,  profess- 
edly under  the  provisions  of  section  2029  of  the  Revised  Stat- 
utes of  1889.  But  the  return  of  the  sheriff  of  that  state  is  not 
sufficient  under  the  provisions  of  the  section  of  the  statute 
just  mentioned.  That  section  requires  that  the  affidavit  of  ser, 
vice  should  be  made  "before  the  clerk  or  judge  of  the  court 
of  which  affiant  is  an  officer."  This  clause  is  not  to  be  found 
in  tlie  affidavit,  and  of  course  it  is  a  nullity,  and  the  return  of 
service  worthless;  and,  since  the  judgment  against  Harford 
was  by  default,  the  circuit  court  was  without  jurisdiction  to 
render  any  judgment  in  the  case.  The  invalidity  of  the  re- 
turn of  an  officer  made  outside  of  this  state  must  accomplish 
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equally  as  detrimental  results  ****  as  within  this  state,  and, 
when  made  witliin  this  state,  it  has  been  ruled  in  several 
cases  that  a  judgment  based  thereon  is  null:  Brown  v.  Lang* 
loiSy  70  Mo.  22G,  and  cases  cited. 

4.  It  has  been  urged  that  the  plaintiff  cannot  attack  col- 
laterally the  judgment  rendered  in  the  mechanic's  lien  suit. 
But  tliere  is  no  doubt  that  a  stranger  whose  interests  &re 
about  to  be  prejudiced  by  the  enforcement  of  the  judgment 
may  show  that  it  was  rendered  without  jurisdiction:  2  Free-> 
man  on  Judgments,  4th  ed.,  sec.  337;  1  Freeman  on  Judg- 
ments, sec.  154.  Besides,  a  judgment  cannot  bind  the  rights 
of  a  stranger:  1  Freeman  on  Judgments,  sec.  154;  1  Black 
on  Judgments,  sees.  218-220. 

5.  Something  has  been  said  about  the  proceeding  to  en- 
force a  mechanic's  lien  being  one  in  rem,  but  this  is  incorrect. 
This  is  a  proceeding  inter  partes,  &x\d  so  appears  by  the  rec- 
ord itself:  2  Freeman  on  Judgments,  sec.  606,  and  cases 
cited;  Dunphy  y.  Riddle,  86  111.  22. 

But,  even  if  such  were  the  nature  of  the  proceeding,  it 
would  bind  no  one  not  made  a  party  to  it,  and  would  not  be 
even  prima  facie  evidence  against  such  non-notified  person: 
Hnssall  V.  Wilcox,  130  U.  S.  493;  Windsor  v.  McVeigh,  93 
U.  S.  274. 

There  are  numerous  other  and  fatal  errors  which  might 
be  noted  in  the  proceeding  which  plaintiff  was  successful 
in  enjoining,  but  it  is  quite  unnecessary  to  do  so. 

Decree  aflirmed. 

All  concur.  — 

Mechanics'  Liens— Forkcloscrb—Mortoaokk  as  Partt. — A  mechan- 
io'a  lieu  should  be  enforced  by  making  all  persona  iuterested  in  the  land 
parties  to  the  enit,  as  the  rights  of  those  not  made  parties  are  not  affected 
by  the  decree:  Williama  v.  Chapman,  17  III.  423;  G5  Am.  Dec  609,  and 
note.  A  prior  mortgagee  is  properly  made  a  party  to  a  proceeding  to  enforce 
a  mechanic's  lien  under  the  Illinois  statute,  although  the  mortgage  debt 
may  not  yet  be  due:  North  Presbyterian  Church  v.  Jeone,  32  111.  214;  83  Am. 
Dec.  261,  and  note.  A  mortgagee  need  not  be  made  a  party  to  proceedings 
to  enforce  a  mechanic's  lien  in  order  to  cut  off  his  right  to  redeem.  Th» 
judgment  is  conclusive  upon  the  p:irties,  and  those  who  claim  under  or 
through  them:  StaU  v.  Eaila,  15  Iowa,  114;  83  Am.  Dec.  399,  and  note. 

MoRTOACjKs — Mechanics'  Liens — Priority. — The  lien  of  a  mortgage  for 
the  purciiase  price  of  land  is  paramount  to  any  lien  existing  in  favor  of  a 
mechanic  for  labor  in  erecting  a  building  thereon:  Sautidera  v.  Bennril,  160 
Mass.  48;  39  Am.  St.  Uep.  456,  and  note; but  see  Uaxlun  etc.  Heater  Co.  v. 
Oordon,  2  N.  Diik.  216;  :^3  Am.  St.  Rep.  776,  and  note,  with  the  cases  coU 
lectrd;  also  the  note  to  Kiii-patrick  v.  Kansas  City  etc  R.  R,  Co,,  41  Am.  St. 
Rep.  758. 
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Judgments  by  Default  on  Improper  Service  of  Process. — Judgment 
by  default  when  the  proof  of  service  of  process  is  defective  is  void,  and  % 
motion  to  vacate  it  cannot  be  resisted  by  proving  that  the  summons  was  in 
fact  properly  served:  Reinhart  v.  Litgo,  86  Cal.  395;  21  Am.  St.  Rep.  52, 
•nd  note.     See,  also,  the  note  to  WilUama  v.  Wescoit,  14  Am.  St.  Rep.  296. 
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Judicial  Sales— Administrator's  Sale  Without  Appraisement— Col- 
lateral Attack. — The  sale  of  real  estate  by  an  executor  or  adminis- 
trator without  having  it  appraised  is  an  irregularity  for  which  the  sale 
may  be  set  aside  in  a  direct  proceeding  for  that  purpose;  but  it  is  not 
on  this  account  absolutely  void  in  a  collateral  proceeding  after  confirm- 
ation by  the  probate  court;  nor  is  it  void  because  appraisement  was 
made  before  the  entry  of  the  order  of  sale. 

Judicial  Sales. — Administrator's  Sales  of  Real  Estatb,  tinder  orders  of 
the  probate  court,  in  those  states  which  require  such  sales  to  be  re- 
ported to  the  court  for  its  approval  or  rejection,  are  judicial  sales. 

Judicial  Sales. — Adjournment  by  an  Administrator  of  a  sale  of  real 
estate  to  a  t  me  different  from  that  fixed  in  the  order  of  the  probate 
court  authorizing  the  sale  does  not  render  void  the  sale  as  afterward 
made,  reported,  and  confirmed  by  such  court,  especially  if  the  adminis- 
ti  ator  has  exercised  a  wise  discretion  in  adjourning  the  sale  for  the  pur- 
pose of  preventing  a  sacrifice  of  the  property. 

Judicial  Sales — Confirmation — Conclusiveness. — The  judgment  of  the 
probate  court  confirming  an  adjourned  sale  of  real  estate  made  by  an 
administrator  is  final  and  conclusive  until  set  aside  in  a  direct  pro- 
ceeding, and  cannot  be  collaterally  attacked. 

H.  0.  McDougal  and  C.  F.  Moulton,  for  the  appellants. 

Q.  F.  Ballingal  and  Botsford  &  Williams,  for  the  respond- 
ents. 

*®*  Gantt,  p.  J.  This  is  an  action  of  ejectment  by  the 
widow  and  heirs  at  law  of  William  H.  Twynian,  late  of  Jack- 
son county,  against  William  T.  Barrett,  the  tenant  of  Mrs. 
Catherine  E.  Donnell,  and  Mrs.  Donnell,  and  her  husband, 
for  two  hundred  and  three  acres  of  land  in  Jackson  county, 
to  wit:  East  half  of  the  southwest  quarter  and  west  half 
of  southwest  quarter,  except  fifty  acres  off  of  the  north  end 
of  the  last-mentioned  tract,  all  in  section  7,  township  49, 
range  32  west;  and  all  the  land  east  of  the  Big  Blue  river  in 
the  east  half  of  section  12  in  township  number  33,  contain- 
ing fifty  acres;  and  the  southwest  quarter  of  section  7,  town- 
ship 49,  range  32,  and  ten  acres  off  the  north  side  of  the 
southwest  quarter  of  section  7,  township  49,  range  32,  con- 
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taining  in  all  two  hundred  and  three  acres.  The  ouster  was 
laid  March  1,  1888. 

The  answer  is  a  general  denial,  and  a  plea  of  the  statute 
of  limitations  as  to  one  hundred  acres  of  the  land,  and  an 
averment  of  title  to  all  of  the  land  in  Mrs.  Donnell.  The 
verdict  and  judgment  was  for  the  defendants  in  the  court 
below,  and  since  this  appeal  the  plaintiffs  have  abandoned  in 
this  court  any  claim  to  one  hundred  acres,  being  all  the  land 
east  of  the  Big  Blue  river  in  section  12,  township  49,  range 
33,  and  fifty  acres  off  the  north  end  of  the  west  half  of  the 
southwest  quarter  of  section  7,  township  49,  range  32. 
"*  Mrs.  Elizabeth  Heald  is  the  widow  of  William  H.  Twy- 
man,  deceased;  said  Twy  man  died  in  March,  1874,  seised 
and  possessed  of  all  the  lands  sued  for  in  fee  simple;  he  left 
five  children,  plaintiffs  in  this  case.  The  defendants  ad- 
mitted possession,  and  denied  all  other  allegations. 

The  defendants,  to  maintain  their  defense,  proved  the  fol- 
lowing facts: 

1.  That  soon  after  the  death  of  William  H.  Twyman,  de- 
ceased, and  on  March  25,  1874,  one  Jesse  Noland  was  duly 
appointed  as  the  adn)ini8trator  of  his  estate,  and,  as  such, 
sold  for  the  paynient  of  debts,  to  said  defendant  Mack  S.  C. 
Donnell,  on  Jane  8,  1874,  one  hundred  acres  of  said  land, 
being  the  same  one  hundred  acres  described  in  the  answer 
herein,  and  there  claimed  by  defendant  under  the  ten  years' 
limitation. 

2.  That  upon  the  acceptance  of  the  resignation  of  said 
Noland  as  such  administrator,  and  on  November  16,  1878, 
Milton  Moore,  then  public  administrator  of  Jackson  county, 
was  ordered  to,  and  did,  take  charge  of  said  estate,  as  the 
administrator  de  bonis  non  thereof. 

3.  That  on  August  11,  1880,  said  Milton  Moore,  as  such 
administrator  de  bonis  non,  filed  in  the  probate  court  his  peti- 
tion '*  for  the  sale  of  the  whole  of  the  real  estate  and  of  the 
personal  estate  with  its  appraised  value,"  and  that  an  order 
of  publication  was  then  duly  entered  thereupon. 

4.  That  at  the  next  term,  and  on  November  13,  1880,  upon 
proof  of  publication,  said  probate  court  ordered  a  sale  of  said 
real  estate  "  at  public  or  private  sale,"  and  if  the  former, 
then  the  court  "  further  orders  that  said  administrator  give 
notice  of  the  time,  terms,  and  place  of  sale  as  by  law  re- 
quired," etc. 

6.  That  under  the  order  of  sale  made  at  said  *••  Novem- 
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ber  term,  1880,  the  administrator,  Milton  Moore,  advertised 
the  one  hundred  and  three  acres  of  land,  remaining  in  dis- 
pute in  this  case,  for  sale  at  public  auction,  on  February  14, 
1881,  nnd  on  that  day  he  appeared  at  the  courthouse  in  In- 
dependence to  n)ake  said  sale,  and  offered  said  property  for 
sale  under  the  terms  of  said  order,  but,  to  use  the  language  of 
his  report  of  sale,  "  a  snowstorm  of  unprecedented  violence 
had  been  prevailing  throughout  the  country,  rendering  many 
of  the  public  roads  almost  impassable,  and  it  was  represented 
to  him  that,  owing  to  tlie  inclemency  of  the  weather  and  tiie 
state  of  the  roads,  many  persons  who  desired  to  bid  for  said 
property  could  not  be  present,  among  the  number  the  widow 
of  the  deceased,  and,  deeming  it  for  the  best  interests  of  the 
creditors  of  the  estate  and  for  the  estate  itself,  he  adjourned 
said  sale  until  Saturday,  the  nineteenth  day  of  February, 
1881,  then  to  be  made  in  pursuance  of  said  order,  notice, 
and  adjournment,  and  then  continued  said  sale  to  the  19th 
of  February,  1881,  and  again  exposed  said  property  to  the 
higliest  and  best  bidder,  and  at  said  sale  John  McMahon, 
Esq.,  was  tiie  best  bidder,  for  twelve  hundred  dollars,  and  it 
was  sold  to  him  for  that  sum."  Tliis  report  was  duly  verified, 
and  was  accompanied  by  the  appraisement  made  August 
9,  1880,  and  was  duly  approved  by  an  order  of  record  by  the 
probate  court  of  Jackson  county. 

On  May  14,  1881,  said  administrator  made  his  admin- 
istrator's deed  to  said  McMahon,  in  which  said  appraise- 
ment is  recited  as  made  on  August  9,  1880,  and  that  "said 
sale  was  adjourned  from  February  14th  to  February  19th, 
owing  to  the  inclemency  of  tlie  weather,  and  impassable  con- 
dition of  the  roads,  and  want  of  bidders." 

It  was  shown  aliunde  the  report  and  deed,  that  on  Satur- 
day, Mrs.  Twyman,  Mr.  Hale,  her  father,  and  ***'^  Mr.  Hale, 
her  brotiier,  were  present,  and  bid  at  the  sale,  and  many 
other  bidders,  and  that  it  sold  for  its  fair  value  at  that  time. 
It  was  also  shown  that  the  administrator  received  all  of 
the  twelve  hundred  dollars;  that  it  was  applied  in  part 
to  the  debts,  and  the  balance  of  eight  hundred  and  twenty- 
four  dollars  was  distributed  by  the  administrator  to  the 
heirs,  the  plaintiffs  herein;  that  McMahon  conveyed  to 
Mrs.  Donnell  in  1881,  and  she  and  her  husband  and  their 
tenants  have  ever  since  been  in  possession  thereof,  and  have 
paid  all  the  taxes  thereon. 

Plaintiffs  seek  to  recover  on  two  grounds:  They  maintain 
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the  sale  by  the  administrator,  Moore,  and  his  deed  are  void. 
1.  Because  the  appraisement  was  made  before  and  not  after 
the  order  of  sale;  2.  The  sale  was  void,  because  the  adminis- 
trator adjourned  and  continued  it  from  February  14  to  Feb- 
ruary 19,  1881. 

1.  The  statute  in  force  when  this  sale  was  made  was  the 
same  as  our  present  statute,  and  required  that  "  before  any 
executor  or  administrator  shall  sell  any  real  estate  or  any 
interest  therein,  by  order  of  the  court,  he  shall  have  it  ap- 
praised by  three  disinterested  householders  of  the  county  in 
which  the  land  lies":  Rev.  Stats.  1879,  sec.  162;  Rev.  Stats. 
1889,  sec.  161.  The  obvious  purpose  of  this  provision  was  to 
advise  the  probate  court  of  the  value  of  the  estate,  and  assist 
it  in  exercising  its  judicial  discretion  in  approving  or  disap- 
proving the  sale,  and  also  to  furnish  prima  facie  evidence  of 
value  and  the  good  faith  of  the  administrator  or  executor 
and  the  purchaser. 

The  sale  of  the  real  estate  by  an  executor  or  administrator 
without  having  it  appraised  is  an  irregularity  for  which  the 
sale  may  be  set  aside  in  a  direct  proceeding  for  that  purpose, 
but  it  is  not  on  this  account  absolutely  void  in  a  collateral 
proceeding  after  confirmation  by  the  probate  court:  2  Woer- 
ner's  American  Law  of  Administration,  *®®  sec.  476;  Bell  v. 
Green,  38  Ark.  78;  Apel  v.  Kelsey,  47  Ark.  413;  Neligh  v. 
Keene,  16  Neb.  407. 

If  a  sale  is  not  to  be  treated  as  wholly  void  in  a  collateral 
proceeding  where  no  appraisement  at  all  is  had,  a  fortiori  a 
sale  is  not  to  be  held  void  when  a  perfectly  fair  appraise- 
ment, contemporaneous  with  the  filing  of  the  petition  for  sale, 
is  made,  but  before  the  order  of  the  sale.  The  statute  com- 
mands an  appraisement,  but  it  is  silent  when  that  appraise- 
ment shall  be  made.  Tliis  appraisenjent  was  made  two  days 
before  the  petition  for  sale  was  filed.  In  this  manner  not  only 
was  the  court  furnished  with  a  guide  for  its  approval  or  dis- 
approval, but  it  was  enabled  in  the  first  instance  to  determine 
Ijow  much  and  what  part  of  the  estate  should  be  sold.  While 
it  is  believed  the  general  practice  in  this  state  has  been  to 
cause  an  appraisement  to  be  made  after  the  order  of  sale,  we 
are  not  prepared  to  declare  that  an  appraisement  made  at  the 
time  of  filing  the  petition  would  be  irregular,  but  we  have  no 
hesitancy  in  saying  it  will  not  render  the  sale  void.  Clearly 
not,  after  its  approval  by  the  probate  court,  under  whose 
orders  and  direction  it  was  done.     Irregularities  in  the  ap- 
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praisement  have  not  heretofore  been  considered  by  this  court 
sufficient  to  invalidate  the  sale  of  an  administrator  or  cura- 
tor: Moore  v.  Wingate,  53  Mo.  398;  Johnson  v.  Beazley,  65  Mo. 
250;  27  Am.  Rep.  276;  McVey  v.  McVey,  51  Mo.  406;  ' Bohh  v. 
Barnum,  59  Mo.  394. 

But,  even  if  the  appraisement  be  conceded  to  be  irregular, 
the  subsequent  confirmation  of  the  report,  in  which  that 
appraisement  was  specifically  called  to  the  attention  of  the 
probate  court  and  of  all  parties  interested  in  said  lands, 
cured  the  irregularity.  The  order  of  approval  was  a  final 
judgment  from  which  an  appeal  could  have  been  taken,  and 
was  the  judgment  of  a  court  having  jurisdiction  of  the  cause 
and  over  the  parties,  and  is  entitled  in  this  collateral  proceed- 
ing to  the  same  *®®  favorable  presumptions  and  intendments 
that  are  accorded  to  the  judgments  of  circuit  courts,  and 
no  more  open  to  collateral  attack:  McVey  y.  McVey,  5i  Mo. 
406;  Camden  v.  Plain,  dl  Mo,  117;  Price  v.  Springfield  Real 
Estate  Ass7i.,  101  Mo.  107;  20  Am.  St.  Rep.  595;  Lingo  v.  Bur- 
ford,  112  Mo.  149. 

2.  The  remaining  proposition  is  that  the  adjournment  of 
the  sale  from  Monday,  tiie  fourteenth  day  of  February,  1881, 
to  Saturday,  the  nineteenth  day  of  February,  1881,  rendered 
the  sale  void,  notwithstanding  an  unprecedented  snowstorm 
iiad  so  blocked  up  the  roads  that  the  widow  and  others  desir- 
ing to  bid  could  not  reach  the  courthouse,  and  this  was  known 
to  the  administrator,  and  the  adjournment  secured  their  pres- 
ence on  Saturday,  and  the  land  brought  a  fair  price. 

An  administrator's  sale  of  real  estate,  under  the  orders  of 
a  probate  court,  in  those  states  which  require  such  sales  to 
be  reported  to  the  court  for  its  approval  or  rejection  is  a 
judicial  sale:  Halleck  v.  Guy,  9  Cal.  181;  70  Am.  Dec.  643; 
Mason  v.  Osgood,  64  N.  C.  467;  Vandever  v.  Baker,  13  Pa.  St. 
121;  Lyjich  v.  Baxter,  4  Tex.  431;  51  Am.  Dec.  735;  Worth- 
ington  v.  McKoherts,  9  Ala.  297;  Grignon  v.  Astor,  2  How. 
319.  The  law  requiring  such  sales  to  receive  the  approba- 
tion of  the  court  before  it  shall  be  binding  or  valid  to  pass 
the  title,  in  effect  makes  the  sale  the  act  of  the  court;  hence 
the  propriety  of  denominating  such  sales  "judicial  sales." 

In  this  state  it  has  been  common  to  denominate  sheriflTs 
Bales,  whether  under  execution  or  decrees  in  partition,  as 
judicial:  Seymour  v.  Farrell^  51  Mo.  96;  Hewitt  v.  Weatherby, 
57  Mo.  276.  But  in  most  of  the  courts  of  last  resort,  and  by 
the  most  discriminating  text-writers,  the  distinction  has  been 
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consistently  maintained  between  judicial  sales  and  execution 
sales  in  those  states  in  which  execution  sales  are  not  required 
to  be  reported  to  the  courts  for  approval.  The  sheriff  sells 
by  the  naked  authority  of  the  writ,  and  he  must  **•  conform 
to  the  law,  else  his  sale  will  be  irregular  or  void  according 
to  the  materiality  of  his  departure  from  the  requirements  of 
the  statute.  If  his  sale  is  not  void  the  title  passes  at  once, 
by  his  deed,  without  the  approval  of  the  court,  whereas,  if 
the  sale  is  a  technical  judicial  sale,  as  it  is  now  understood, 
that  is  to  say,  a  sale  under  a  decree  or  order  of  the  court, 
and  which  must  be  reported  to  the  court  for  its  approval,  no 
title  passes  until  it  is  approved:  State  v.  Towl,  48  Mo.  148; 
Vnlle  V.  Fleming,  29  Mo.  152;  77  Am.  Dec.  557;  Evans  v. 
Snyder,  64  Mo.  516;  Snider  v.  Coleman,  72  Mo.  568;  Henry 
V.  McKerlie,  78  Mo.  416;  Rorer  on  Judicial  Sales,  sec.  43. 

While  execution  sales  ha^e  sometimes  been  denominated 
judicial  sales  by  this  court  it  does  not  follow  that  the  distinc- 
tion drawn  by  other  courts  between  administrator's  and  other 
judicial  sales  and  execution  sales  does  not  obtain  in  this 
court  also.  By  our  laws  and  decisions  an  administrator's 
sale  has  no  binding  effect  until  approved  by  the  probate 
court,  thus  bringing  it  strictly  within  the  principle  of  those 
cases  which  hold  such  sales  are  judicial  as  contradistin- 
guished from  execution  sales,  which  are  ministerial. 

The  courts  of  this  state  have  always  endeavored  to  sustain 
sales  made  by  ministerial  oflBcers  under  executions  on  judg- 
ments. The  welfare  of  the  community  demanded  that  they 
should,  for  in  this  way  property  brought  fair  prices,  and  was 
not  liable  to  sacrifice.  But  such  sales  are  the  acts  of  a  min- 
isterial officer,  whose  authority  is  derived  from  and  is  regu- 
lated by  the  law  itself,  and  he  is  not  required  to  call  upon 
the  court  for  approval  of  his  acts.  When  the  court  renders 
judgment  and  awards  execution  its  function  is  ended.  It 
does  not  direct  the  sheriff  on  what  property  to  levy  or  how  to 
make  his  sale.  The  law  in  such  *•*  cases  is  his  guide.  If 
he  is  guilty  of  an  irregularity  the  court  is  not  responsible 
for  it. 

In  a  judicial  sale  he  acts  as  the  agent  or  instrument  of  the 
court  to  sell  a  particular  piece  of  property.  He  is  bound  to 
report  his  proceedings  to  the  court,  and,  if  the  court  approves 
his  acts,  it  adopts  them  as  its  own,  and  it  becomes  a  judicial 
act,  and,  if  the  court  has  jurisdiction,  its  decision  is  not  open 
to  collateral  attack. 

AM.  BT.  RW..  Vou  XLIIL  —37 
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We  have  been  led  into  this  discussion  because  the  plain- 
tift's  rely  upon  the  case  of  Ladd  v.  Shippe,  57  Mo.  523,  in 
which  a  sheriff  postponed  a  sheriff's  sale  of  real  estate  on  the 
day  for  which  it  was  advertised  to  the  succeeding  day,  and 
this  fact  appearing  on  the  face  of  the  deed,  it  was  held  void, 
Jbecause  the  officer  had  no  power  to  adjourn  the  sale. 

The  statute  of  1835  required  that  "all  property  taken  in 
'execution  by  any  officer  shall  be  exposed  to  sale  on  the  day 
>for  whicli  it  is  advertised,  between  the  hours  of  9  in  the  fore- 
isioon  and  5  of  the  afternoon,  publicly,  by  auction,  for  ready 
anoney,  and  the  higliest  bidder  shall  be  the  purchaser." 
•  Judge  Vories  says:  "It  does  not  appear  at  whose  motion  the 
sale  was  postponed  by  the  court,  or  that  either  party  was 
^present  consenting  thereto;  nor  does  it  appear  at  what  par- 
"ticular  time  the  proclamation  was  made  at  the  courthouse 
«door.  It  seems  to  me  that  it  tV'ould  be  a  very  dangerous 
|)recedent  to  hold  that  a  sale  might  be  postponed  in  this  way; 
it  would  open  the  door  for  abuse." 

So  that,  while  it  may  be  true  that  a  ministerial  officer, 
acting  under  the  statute,  may  be  restricted  to  the  methods 
[prescribed  by  tlie  statute,  it  becomes  necessary  to  inquire 
whether  an  adjournment  of  a  sale  made  under  a  decree  in 
-chancery,  or  the  order  of  a  *®*  probate  court,  will  render  it 
Toid,  if  subsequently  reported  to  and  approved  by  the  court. 

In  Blossom  v.  Railroad  Co.,  3  Wall.  196,  under  a  foreclosure 
decree,  the  marshal  advertised  the  railroad  for  sale  on  June 
'6,  1862,  but  as  no  bids  were  received  that  day  he  adjourned 
tthe  sale  to  the  19th  of  that  month.  He  again  ofilered  it 
for  sale  and  Blossom  bid  two  hundred  and  fifty  tiiousand 
■dollars,  which  was  the  best  bid  at  the  time,  but  the  agent  of 
the  stockholders  requested  the  solicitors  of  complainant  to 
postpone  the  sale  to  another  day,  and  they  agreed,  and  the 
marshal  again  continued  the  sale  for  two  days,  and  announced 
that  appellant's  bid  would  be  regarded  as  pending.  An 
arrangement  was  then  made  to  prevent  the  sale  altogether, 
blossom,  having  increased  his  bid  to  the  full  amount  of  the 
«debt,  then  applied  to  the  court  to  have  the  sale  confirmed  to 
him,  but  the  court  denied  his  prayer.  His  contention  in  the 
fiupreme  court  was  that,  inasmuch  as  his  bid  was  the  highest, 
at  was  the  duty  of  the  marshal  to  strike  it  off  to  him,  and  he 
Lad  no  right  to  postpone  the  sale. 

Upon  this  state  of  facts  the  supreme  court  of  the  United 
States  said:  "Every  such  officer  has  a  right  to  exercise  a 
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reasonable  discretion  to  adjourn  such  a  sale,  and  all  that  can 
be  required  of  him  is,  that  he  should  have  proper  qualifica- 
tions, use  due  diligence  in  ascertaining  the  circumstances, 
and  act  in  gotid  faith,  and  with  an  honest  intention  to  per- 
form his  duty.  The  general  rule  is,  that  a  sheriff  is  not 
bound  to  obey  the  directions  of  the  attorney  of  the  creditor 
to  make  an  unreasonable  sale  of  the  property  of  tlie  debtor, 
if  he  sees  that  the  time  selected,  or  other  attending  circum- 
stances, will  be  likely  to  produce  great  sacrifice  of  the  prop- 
erty; but  he  may  in  such  a  case,  if  he  thinks  proper,  postpone 
the  sale,  especially  if  it  appears  that  the  creditor  will  not 
sustain  any  considerable  injury  by  the  delay;  and  no  "* 
reason  is  perceived  why  the  same  rule  may  not  be  safely 
applied  injudicial  sales  niade  under  the  decretal  order  of  a 

court  of  chancery The  marshal  or  master,  in  carrying 

out  a  decretal  order,  is  more  than  an  auctioneer.  They  have 
duties  to  perform  for  all  concerned,  and  in  the  performance 
of  those  duties  they  may  adjourn  the  sale  for  good  cause 
shown." 

The  difTerence  between  an  administrator  acting  under  an 
order  of  court  and  a  n)arslial  or  master  in  chancery  under 
the  decree  of  a  court  of  equity  is  merely  one  of  mode,  and  in 
nowise  affects  the  principle  involved.  In  either  case  the 
officer  making  the  sale  occupies  a  position  of  trust- 
In  Richard  v.  Holmes,  18  How.  143-147,  the  supreme  court 
of  the  United  States,  discussing  the  duty  of  a  trustee  to  post- 
pone a  sale  in  foreclosing  under  a  deed  of  trust,  said:  "  If  he 
has  not  this  power  the  elements  or  many  unexjwcted  occur- 
rences may  prevent  an  attendance  of  bidders,  and  cause  an 
inevitable  sacrifice  of  the  property.  It  is  a  power  which 
every  prudent  owner  would  exercise  in  his  own  behalf  under 
the  circumstances  supposed,  and  which  he  may  well  be  pre- 
sumed to  intejid  to  confer  on  another.  This  power  of  sale 
does  not  undertake  to  prescribe  the  particular  manner  of 
making  the  sale.  It  is  to  be  at  public  auction,  and  'after 
having  given  public  notice  of  such  sale  by  advertisement  at 
least  thirty  days,'  but  it  assumes  that  the  sale  will  be  con- 
ducted as  such  sales  are  usually  con<lucted.  A  sale  regularly 
adjourned,  so  as  to  give  notice  to  all  persons  present  of  the 
time  and  place  to  which  it  is  adjourned,  is,  when  made,  in 
efTect  the  sale  of  which  previous  public  notice  was  given." 

Other  courts  have  held  that  a  public  officer,  upon  whom  a 
power  of  sale  is  conferred  by  law,  may  adjourn  an  advertised 
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public  sale  to  a  different  time  and  *'*  place  to  obtain  a 
better  price:  Tinkom  v.  Purely,  5  Johns.  345:  Russell  v.  Rich- 
ards,  11  Me.  871;  26  Am.  Dec.  532;  Lantz  v.  Worthington,  4 
Pa.  St.  153;  45  Am.  Dec.  682;  Warren  v.  Leland,  9  Mass.  265; 
Collier  v.  Whipple,  13  Wend.  229;  Dexter  v.  Shepnrd,  117 
Mass.  485;  Allen  v.  Cole,  9  N.  J.  Eq.  286;  59  Am.  Dec.  416; 
Coxe  V.  Halsted,  2  N.  J.  Eq.  311;  Miller  v.  Law,  10  Rich.  Eq. 
320;  73  Am.  Dec.  92. 

So  that  a  master  in  chancery  under  a  decree,  and  an 
administrator  or  executor  under  an  order  of  sale,  may  post- 
pone a  sale  when  it  would  otherwise  result  in  injury  to  the 
estate  or  creditors,  nor  do  we  perceive  the  great  danger  in 
permitting  such  a  course,  seeing  that  it  must  be  reported  for 
approval.  Until  the  court  approves,  no  title,  legal  or  equita- 
ble, can  pass,  and  it  is  open  to  the  objections  of  all  interested 
parties;  but  when  the  probate  court,  having  once  acquired 
jurisdiction,  approves  the  sale,  all  these  questions  are  con- 
cluded by  its  judgment  in  all  collateral  actions:  2  Woerner's 
American  Law  of  Administration,  sec.  478;  authorities,  supra. 

The  approval  of  the  report  in  this  case,  which  stated  the 
postponement  and  the  exigency  therefor,  was  a  judgment  by 
the  probate  court  that  in  its  opinion  the  adininistrator  exer- 
cised a  wise  discretion  in  adjourning  said  sale,  and  that  judg- 
ment is  final  and  conclusive  until  impeached  and  set  aside 
in  a  direct  proceeding.  It  results  that  the  judgment  of  the 
circuit  court  must  be,  and  is,  affirmed. 

All  of  this  division  concur. 


Judicial  Sales — Whether  Sales  by  Executors  or  Administrators 
ARE. — A  sale  of  land  by  an  executor  or  administrator  is  a  judicial  sale: 
Lynch  V.  Baxter,  4  Tex.  431;  51  Am.  Dec.  735,  and  note;  Sacked  v.  Twining, 
18  Pa.  St.  199;  57  Am.  Dec.  599,  and  note;  Halkck  v.  Guy,  9  CaL  181;  70 
Am.  Dec.  643,  and  note,  with  the  cases  collected.  In  McOuinnessv.  Whalen, 
16  R.  I.  558;  27  Am.  St.  Rep.  763,  it  was  held  that  under  the  Rhode  Island 
statutes  such  sales  were  not  judicial  sales. 

Judicial  Sales — Adjournment. — A  sale  may  be  adjourned  by  the  sher- 
iff, public  officer,  or  trustee  appointed  to  make  it  without  giving  further 
notice:  Hoamer  v.  Sargent,  8  AUeu,  97;  85  Am.  Dec.  683,  and  note;  but  ia 
Tippett  V,  Mize,  30  Tex.  361,  94  Am.  Dec.  313,  it  was  held  that  sales  by  an 
administrator  must  be  made  in  the  prescribed  manner,  and,  if  made  at » 
place  and  time  otlier  than  that  prescribed  by  the  statute  or  decree,  they  are 
not  only  irregular,  but  void.  The  subject  of  the  adjournment  of  judicial 
sales  is  discussed  at  length  in  the  extended  note  to  Eusaell  v.  Richards,  26 
Am.  Dec.  536. 

Judicial  Sales.— Effect  and  Conclusiveness  ov  Order  Confirming: 
Bee  the  extended  note  to  Watson  t.  TrombU,  29  Am.  St.  Rep.  495.     An 
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order  of  the  probate  court  confirming  an  executor's  sale  mnst  be  treated  M 
final  and  conclnsiTe  until  reversed  or  vacated  (Bland  r.  MunccutUr,  24  Miss. 
62;  57  Am.  Dec.  162),  and  will  not  be  inquired  into  collaterally:  Saeketl  r. 
Twining,  18  Pa.  St.  599;  57  Am.  Dec.  599,  and  note;  liictiardton  r.  BulUrt 
82  Cal.  174:  16  Am.  St.  Rep.  101,  and  note.  In  Townaend  ▼.  Tallant,  33 
Cal.  45;  91  Am.  Dec.  617,  it  was  held  that  a  void  administrator's  sale  could 
be  attacked  collaterally,  although  coufirmed  by  the  probata  court. 


EussELL  V.  Russell* 

[122  MissoUBl,  236.] 
PARTTnoir. —Estates  by  Entirety  are  Dissolved  by  Diyobct;  they  then 
become  tenancies  in  common,  and  may  be  partitioned. 

/.  C.  Duckworth^  for  the  appellants. 

/.  H.  Lucas,  for  the  respondent. 

*'•  Sherwood,  J.  The  question  presented  by  this  appeal 
is  whether  a  wife  divorced  from  her  husband  can  have  par- 
tition of  land  owned  by  them  prior  to  such  divorce  as  ten- 
ants by  the  entirety.  Such  tenancies  were  recognized  at  an 
early  day  in  this  state  {Gibson  v.  Zimmerman^  12  Mo.  385); 
at  a  time,  too,  *"'  when  our  statute  was  in  this  form: 
"  Every  interest  in  real  estate  granted  or  devised  to  two  or 
more  persons,  other  than  executors  or  trustees,  as  such,  shall 
be  a  tenancy  in  common,  unless  expressly  declared,  in  such 
grant  or  devise,  to  be  in  joint  tenancy."  The  statute  had  been 
in  this  form  since  1835,  and  substantially  in  that  form  ever 
since  1825.  Thus  the  statute  remained  until  1865,  when  it 
was  amended  by  striking  out  the  words  "as  such"  and  in- 
serting immediately  after  them  "or  to  husband  and  wife": 
Gen.  Stats.  1865,  sec.  12,  p.  443. 

This  rule  of  the  common  law  seems  to  have  been  intention- 
ally emphasized  in  the  amended  statute  just  quoted,  is  a 
settled  rule  of  property  of  this  state,  and  the  section  still 
retains  a  place  in  the  last  revision:  2  Rev.  Stats.  1889,  sec. 
8844;  Gamer  v.  Jones,  52  Mo.  68;  Shroyer  v.  Nickell,  55  Mo. 
264;  Hall  v.  Stepkens,  65  Mo.  670;  27  Am.  Rep.  802.  In 
which  last  case,  after  a  considerable  citation  and  discussion 
of  authorities,  it  was  ruled  that  the  interest  of  a  husband  in 
land  by  entirety  could  be  sold  under  execution,  but  that  his 
wife,  surviving  him,  would  take  the  entire  estate. 

The  peculiarities  of  this  sort  of  tenancy  are  derived  from 


582  Russell  v.  Russell.  [Missouri, 

the  fact  that  in  legal  contemplation  husband  and  wife  are  a 
unit  of  personalit}';  there  can  be  no  moieties  between  them; 
they  are  each  seised  of  the  entirety  per  tout,  not  per  my 
and  the  husband  cannot  forfeit  or  alien  the  estate,  except 
during  the  period  of  his  life:  Hall  v.  Stephens,  65  Mo.  670; 
27  Am.  Rep.  302,  and  cases  cited.  And,  owing  to  this  legal 
unity  of  husband  and  wife,  it  is  said  to  be  impossible,  even 
by  express  words,  to  convey  land  to  them  so  as  to  make  them 
tenants  in  common  with  each  other:  Bias  v.  Glover,  1  Hoff. 
Ch.  71;  Stuckeyy.  Keefe,  26  Pa.  St.  397,  and  cases  cited. 

This  being  the  case,  the  question  arises.  What  *'®  effect,  if 
any,  does  a  decree  of  divorce  have  upon  the  status  of  an 
estate  by  entirety?  On  this  point  Freeman  observes:  "At 
the  present  day,  partition  of  property  held  in  entireties  may 
be  obtained  in  connection  with  a  decree  of  divorce,  or  when- 
ever, by  a  divorce,  the  legal  unity  of  the  cotenants  has  been 
destroyed.  In  other  words,  while  the  tenancy  by  entireties 
continues,  no  partition  can  be  made;  but  when  the  tenancy 
has  been  converted  into  a  tenancy  in  common,  by  the  de- 
struction of  its  peculiar  and  essential  unity — namely,  unity 
of  person — it  may,  like  other  tenancies  in  common,  be  parti- 
tioned": Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec. 
444. 

Bishop,  when  speaking  of  the  same  topic,  says:  "But  all 
agree  that  this  tenancy  does  not  and  cannot  exist  where  there 
is  no  marriage.  The  consequence  is  that,  when  the  mar- 
riage ends  by  divorce,  it  falls In  most  of  our  states 

there  are  statutes,  contrary  to  the  common  law,  whereby  two 
persons  seised  of  an  estate  become  presumptively,  or,  in  the 
absence  of  special  words,  tenants  in  common.  Therefore,  it 
has  been  held,  and  the  author  believes  justly,  that  the  effect 
of  a  divorce  where  this  legislation  prevails  is  to  render  the 
parties  tenants  in  common  of  what  before  they  held  by  the 
entirety":  2  Bishop  on  Marriage,  Divorce,  and  Separation, 
sees.  1650,  1651.  This  is  the  prevalent  view:  Harrer  v. 
Wallner,  80  111.  197;  Hopson  v.  Fowlkes,  92  Tenn.  697;  36 
Am.  St.  Rep.  120;  1  Washburn  on  Real  Property,  5th  ed., 
708;  17  Am.  &  Eng.  Ency.  of  Law,  692,  693;  Kirhoood  v. 
Domnau,  80  Tex.  645;  26  Am.  St.  Rep.  770;  Enyeart  v.  Kep- 
ler, 118  Ind.  36;  10  Am.  St.  Rep.  94. 

The  result  of  the  reasoning  and  teaching  of  the  foregoing 
authorities  is  to  this  effect:  Thnt,  as  a  legnl  unity  of  husband 
and  wife  was  the  only  basis  of  the  estate  by  the  entirety, 
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the  destruction  of  that  unity  by  divorce  necessarily  makeer 
the  tenants  by  the  entirety  *'•  tenants  in  common;  that  th*- 
barrier  of  unity  thus  being  removed,  partition  could  be  had 
between  such  tenants  in  common  with  the  same  facility  audi 
results  as  between  other  like  tenants,  and  this  upon  the  prin- 
ciple of  the  maxim,  "  Cessante  ratione  cessat  ipsa  lex"  Th» 
lower  court  took  the  same  view  of  the  matter,  and  ordered 
partition  to  be  made,  and  we  affirm  the  judgment. 
All  concur.  

Entireties — Effect  of  Divorce  on  the  Estate. — A  tenancy  by  th»r 
entireties,  on  the  divorce  of  the  husband  and  wife  is  destroyed,  and  tha 
property  which  was  subject  thereto  vests  in  them  as  tenants  in  cominont 
Hopson  V.  Fowlkes,  92  Tena.  697;  36  Am.  St  Rep.  120,  and  note,  with  th» 
cases  collected. 


Callahan  v.  Ingram. 

[122  Missouri,  355.] 

Slander— Privilege — Discussion  of  Official  Conductt. — A  member  off 
a  city  council,  during  a  session  thereof,  is  not  privileged  to  falsely  call 
another  city  officer  a  "thief,"  although  the  term  is  intended  to  apply 
to  his  official  conduct,  if  there  is  no  inquiry  pending  or  proposed  aa  to 
such  conduct. 

Slander  —  Privilege  —  Question  of  Law.  — Li  an  action  of  slander  th» 
question  whether  the  occasion  on  which  the  words  were  spoken  wa» 
such  as  to  make  the  communication  one  of  privilege  is  always  a  qnestioik 
of  law  for  the  court,  when  there  is  no  dispute  as  to  the  circnmstaace* 
under  which  it  was  made. 

Slandrr — Innuendo. — The  office  of  an  innaendo  in  a  declaration  for  slan- 
der is  to  set  a  meaning  upon  words  or  language  of  doubtful  or  ambig- 
uous import;  aud  which,  if  taken  alone,  are  not  actionable.  In  case  tha- 
defainatory  meaning  is  apparent  from  the  words  used  no  innaendo  i» 
necessary. 

Slander — Innuendo. — If  the  words  alleged  as  slanderous  are  actionabl» 
per  M  an  innuendo  limiting  their  meaning  may  be  disregarded. 

Slandkr — Innuendo,  When  Disregarded. — A  declaration  falsely  mad» 
that  a  person  is  a  "downright  thief  "  is  slanderous  and  actionable  per- 
se, and,  if  alleged  with  an  innnemlo,  is  ground  for  recovery  of  damages, 
without  proof  that  the  words  were  spoken  in  the  sense  alleged  in  th»- 
innuendo. 

Slander— Implied  Malice.— Exemplary  Damages  maybe  recovered  in  an 
action  for  slander  when  defamatory  words  are  spoken  with  implied 
jnalice,  as  well  as  when  they  are  spoken  with  express  malice,  and  malic* 
is  implied  from  tlie  willful  utterance  of  falsehoods  concerning  another^ 
wherebj'  injury  is  done  to  his  character. 

Slander— ExKMPLARY  Damages- Question  for  Jury.— Exemplary  dam- 
ages may  always  be  given  in  actions  for  slander  when  the  defamatory 
words  *re  maliciously  spoken,  but  whether  such  damages  should  b* 
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given  in  any  case  is  a  matter  within  the  discretion  of  the  jury.  If  the 
defendant  has  put  in  evidence  circumstancea  tending  to  rebut  malice, 
exemplary  damages  can  only  be  awarded  in  case  the  jury  is  satisKed 
that  the  words  were  maliciously  spoken,  and  the  jury  should  be  so 
instructed. 

Slander — Damages — Evidence  in  Mitigation. — Evidence  of  the  intention 
and  motive  of  the  defendant  in  slander  in  speaking  the  defamatory 
words  is  admissible  in  evidence  for  the  purpose  of  mitigating  the  pun- 
ishment, by  way  of  exemplary  damages,  but  not  for  the  purpose  of 
mitigating  the  actual  damages. 

StANDER  —  Malice  —  Evidence.  — In  an  action  for  slander  statements  by 
others  than  the  defendant  about  the  matter  respecting  which  the  slan- 
derous words  were  spoken  are  admissible  in  evidence  to  show  want  of 
actiial  malice. 

Slander — Evidence. — In  an  action  for  slander  a  person  who  heard  the 
defamatory  words  uttered  cannot  testify  as  to  his  understanding  of  their 
meaning. 

Thom'pson  &  Wilcox,  for  the  appellant. 

H.  Bell  and  W.  Adams,  for  the  respondent. 

•®"  Macfarlane,  J.  Action  for  slander.  The  petition 
charged  that  on  the  4th  of  November,  1889,  plaintiff  was 
appointed  superintendent  of  streets  of  Kansas  City,  which 
was  an  office  of  honor  and  trust,  under  the  charter  and  ordi- 
nances of  said  city.  That  on  said  date,  at  a  meeting  of  the 
common  council  of  said  city,  in  the  presence  of  divers  persons, 
naming  other  members  of  said  council,  and  the  clerk  thereof, 
and  other  persons  then  present,  defendant  "falsely  and  ma- 
liciously spoke  and  published  of  and  concerning  the  plaintiff 
the  false  and  malicious  words  following,  to  wit:  *  Now,  I  want 
to  say  something,  and  I  want  the  reporters  to  get  it.  The 
superintendent  of  streets,  this  Callahan,  is  a  downright  thief, 
and  I  can  prove  it.* " 

The  petition  further  charged  that,  at  the  time  the  words 
were  spoken,  there  was  not  then  pending  before  said  council 
any  ordinance,  motion,  resolution,  or  report  referring  to  plain- 
tiff or  the  office  so  held  by  him.  "That  defendant  meant 
and  intended  by  the  use  of  said  words  so  spoken  and  pub- 
lished by  defendant  as  aforesaid  to  charge  plaintiff  with 
being  guilty  of  willful,  corrupt,  and  malicious  oppression,  par- 
tiality, misconduct,  or  abuse  of  authority  in  his  official  capa- 
city as  such  superintendent  of  streets  or  under  color  of  his  said 
office.  Plaintiff  further  states  that,  at  the  time  said  words 
were  so  spoken  by  defendant,  the  defendant  well  knew  the 
same  to  be  false,  and  said  words  were  so  spoken  by  defendant 
wantonly  and  maliciously,  and  with  the  intention  of  injuring 
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plaintiff";  that  the  words  spoken  '•*  were  false,  and  plain- 
tiff was  "  greatly  injured  in  said  office  and  in  his  feelings,  good 
name,  and  reputation." 

The  answer  was  a  general  denial  and  a  special  plea,  as 
follows: 

'"For  a  second  and  further  answer  to  plaintiflTs  amended 
petition  defendant  says  that,  at  the  time  the  supposed  de- 
famatory words  were  spoken  by  defendant,  the  lower  house 
of  the  common  council  of  Kansas  City,  being  regularly  in 
session,  were  discussing  the  ofBce  of  superintendent  of  streets, 
and  the  actions  and  methods  of  Superintendent  Callahan,  the 
plaintiff.  It  had  been  stated  by  different  members  of  the 
council  that  he  was  an  inefficient  and  incompetent  officer, 
and  had  been  guilty  of  misconduct,  oppression,  partiality, 
and  abuse  of  authority,  in  his  official  capacity.  During  this 
discussion  the  defendant,  in  the  discharge  of  his  duty  as  a 
member  of  said  comnjon  council  in  discussing  the  official 
conduct  of  plaintiff,  stated  that  the  resolution  previously  in- 
troduced by  him  to  investigate  the  city  officials  was  aimed  at 
Superintendent  Callahan;  that  said  Callahan,  in  his  official 
position  as  inspector  of  curbing,  had  condemned  curbing 
that  was  being  put  in  by  one  party,  and  permitted  another 
man,  a  favorite  of  said  superintendent,  to  put  in  the  same 
stone,  entailing  loss  on  the  first  man,  and  bestowing  official 
favors  on  the  second;  that  he  had  also  given  acceptances  for 
curbing  put  in  by  one  man  to  another,  knowing  at  the  time 
he  gave  the  acceptances  that  the  person  to  whom  he  gave 
them  had  not  done  the  work,  and  was  not  entitled  to  them, 
thus  enabling  the  second  man  to  collect  pay  for  work  done 
by  the  first,  and  defrauding  one  man,  to  put  money  into  the 
pocket  of  a  favorite  of  said  Callahan. 

"Defendant,  in  stigmatizing  such  conduct  as  dishonorable 
and  dishonest,  applied  the  term  'downright  thief  to  said 
superintendent.  Defendant  says  that  ihis  '•'  statement  was 
made  in  the  discharge  of  his  official  duty  as  above  set  forth, 
and  without  malice  or  ill-will  to  plaintiff,  and  that  he  had 
good  reason  to  believe,  and  did  believe,  that  the  statements  he 
made  were  true,  and  that  the  opprobrious  epithet  he  used  was 
a  just  and  fair  characterization  of  such  official  misconduct. 

"  Defendant  further  states  that  the  circumstances  above  re- 
ferred to  are  as  follows:  In  June,  1887,  John  Henry  had  a  pri- 
vate contract  to  put  in  about  eighty-two  feet  of  curbing  for  F.  J. 
Baird  on  Twentieth  street,  between  Southwest  Boulevard  and 
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Broadway;  that  said  Henry  did  said  work  and  put  iu  said 
curbing,  and  said  Callahan,  though  knowing  that  said  Henry 
had  done  said  work,  issued  acceptances  to  one  Basliford;  that 
in  the  fall  of  1887  Johnson  and  Thoinpkins  were  putting  in 
curbing  on  Sixteenth  street,  between  Penn  and  Broadway, 
and  that  they  got  the  curbing  of  Richard  Cuinnjiiis;  that 
snid  Callahan  condemned  some  of  said  stone,  and  said  Cum- 
mins sold  it  to  one  Bash  ford,  and  Callahan  allowed  him  to 
use  it  for  curbing  on  another  street."  The  reply  was  a  gen- 
eral denial. 

The  evidence  showed  that  plaintiff  was,  on  the  fourth  day 
of  November,  1889,  superintendent  of  streets,  and  defendant 
was  a  member  of  the  city  council;  that  defendant  had  pre- 
viously held  the  oflice  of  inspector  of  curbing  and  sidewalk 
construction;  that  some  time  previously  defendant  had  intro- 
duced in  the  lower  house  of  the  council,  of  which  he  was  a 
member,  a  resolution,  bearing  on  plaintiff's  official  conduct, 
which  had  passed  that  house  and  gone  to  the  upper  house, 
where  it  then  remained  undisposed  of.  On  this  occasion  a 
member  raised  a  question  of  privilege,  and  a  general  discus- 
sion and  criticism  of  plaintiff's  official  conduct  followed,  in 
which  defendant  spoke  the  words  attributed  to  him,  making 
special  reference  in  what  he  said  to  the  alleged  misconduct 
set  up  in  his  special  plea.  ***  At  the  time  no  resolution, 
ordinance,  motion,  or  report  was  before  that  house  respecting 
plaintiff  or  liis  official  conduct. 

On  the  trial  defendant  offered  to  prove  that  those  pres- 
ent who  heard  defendant's  language  understood  it  to  refer 
to  official  ir)isconduct  of  plaintiff  in  the  matters  referred  to. 
He  also  offered  to  prove  the  reasons  and  motives  which  in- 
duced him  to  speak  of  plaintiff  as  he  did.  These  offers  were 
refused  by  the  court. 

Defendant,  in  support  of  his  special  plea,  undertook  to 
prove  that,  while  plaintiff  was  inspector  of  curbing,  he  issued 
to  one  party  a  certificate  for  curbing  put  in  by  another. 
Under  the  ordinances  the  engineer  was  required,  after  com- 
pletion of  work,  by  the  owner  of  the  property  charged  there- 
with, to  grant  a  certificate  of  the  fact,  which,  wben  filed, 
exonerated  the  owner  from  liability  to  pay  for  the  improve- 
ment. Defendant  offered  in  evidence  a  certificate  of  that 
character,  which  showed  that  the  measurement  had  been 
made  by  plaintiff  as  inspector,  but  without  designating  who 
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liad  clone  the  work.  The  court  refused  to  permit  this  cer- 
tificate lobe  read  in  evidence. 

At  request  of  plaintiff  the  court  gave  the  jury  the  follow- 
ing instructions: 

"  1.  The  jury  are  instructed  that,  if  they  believe  from  the 
evidence  that  on  November  4,  1889,  the  plaintiff,  acting  as 
Buperintendent  of  streets  of  Kansas  City,  and  that  defendant 
Ingram  was  a  member  of  the  common  council  of  Kansas  City, 
and  at  a  meeting  of  tlie  lower  house  of  the  common  council,  and 
in  tlie  presence  of  various  people,  the  defendant  maliciously 
used  the  following  language  of  and  concerning  the  plaintiff  in 
his  character  of  superintendent  of  streets,  namely:  *  Now,  I 
want  to  say  sometliing,  and  I  want  the  reporters  to  get  it.  The 
Buperintendent  of  streets,  this  Callahan,  is  a  downright  thief, 
and  I  can  prove  '**  it.'  And,  if  the  jury  further  believe  that 
said  language  was  false  and  untrue,  then  the  said  jury  should 
find  for  the  plaintiff. 

*'  2.  Malice  does  not  consist  alone  in  personal  spite  or  ill- 
will,  but  it  exists  in  law  wherever  a  wrongful  act  is  inten- 
tionally done  without  just  cause  or  excuse. 

"3.  The  court  instructs  the  jury  that  the  defendant  is  not 
protected  in  this  action  from  liability  for  the  words  used 
by  him  against  plaintiff  by  reason  of  having  uttered  them 
in  the  chamber  of  the  lower  house  of  the  common  council  of 
Kansas  City. 

"4.  The  jury  are  instructed  that,  in  making  their  verdict, 
they  may  take  into  consideration  all  the  facts  and  circum- 
stances as  detailed  by  the  witnesses,  and  if  the  jury  find  for 
plaintiff  in  estimating  the  damages,  which  they  may  think 
plaintiff  has  sustained,  tlie  jury  may  take  into  consideration 
and  allow  the  plaintiff,  for  the  mortification  to  his  feelings, 
suffered  from  the  aipt  of  defendant  complained  of,  and  may 
add  thereto  as  punitive  damages  such  amount  as  will  ade- 
quately punish  the  defendant  for  such  act,  and  serve  as  a 
warning  to  prevent  others  from  being  guilty  of  a  like  act." 

The  court  gave  one  instruction  for  the  defendant  as  fol- 
lows: 

"  11.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  remarks  of  defendant  at  the  council  meet- 
ing on  the  4tli  of  November,  1889,  in  reference  to  plaintiff, 
taken  as  a  whole,  in  their  import,  referred  to  him  as  in- 
spector of  curbing  and  not  ns  superintendent  of  streets,  thea 
your  verdict  should  be  for  the  defendant." 
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The  judgment  was  for  plaintiff  for  five  thousand  dollars, 
and  defendant  appealed. 

1.  Defendant  admitted  speaking  the  words  imputed  to  him, 
but  undertook  to  justify  what  he  said  on  the  ground  that  he 
was  at  the  time  a  member  of  the  city  '*'  council  of  Kansas 
City,  which  was  in  regular  session,  and  had  under  discussion 
the  office  of  superintendent  of  streets  and  the  official  action 
and  methods  of  plaintiff,  v/ho  was  then  such  superintendent; 
that  in  the  discharge  of  his  official  duty  he  had  the  right 
and  privilege  to  discuss  and  characterize  the  official  miscon- 
duct of  plaintiff. 

There  can  be  no  doubt,  on  proper  occasion,  members  of 
the  city  council  would  be  protected  from  "responsibility  for 
whatever  is  said  by  them  which  is  pertinent  to  any  inquiry 
or  investigation  pending  or  proposed  before  them,"  but  no 
further;  they  would  become  "  accountable  when  they  wander 
from  the  subject  in  haiid  to  assail  others":  Cooley  on  Torts, 
2d  ed.,  *214;  Neeb  v.  Hope,  111  Pa.  St.  152. 

Members  of  the  city  council,  in  particular,  and  all  citizens 
in  general,  are  interested  in  the  proper,  honest,  and  efficient 
administration  of  the  public  service,  and  have  the  right,  in 
the  public  interest,  to  criticise  public  officers,  and  to  prefer 
charges  for  malfeasance  or  neglect  of  duty,  if  done  in  good 
faith,  upon  probable  and  reasonable  grounds,  but  the  law 
does  not  permit  any  person  to  slander  another,  on  any  occa- 
sion, or  under  any  circumstances,  when  they  are  not  pro- 
tected by  absolute  privilege. 

It  is  charged  in  the  petition,  and  conclusively  shown  by 
the  evidence,  that,  when  the  objectionable  words  were  spoken, 
there  was  no  inquiry  pending  or  proposed  before  that  house 
of  the  council  which  would  make  the  occasion  one  of  priv- 
ilege, beyond  that  which  is  accorded  to  every  citizen.  De- 
fendant was  not  privileged  to  falsely  characterize  the  plaintiff 
as  a  "  thief,"  though  the  term  was  intended  to  apply  to  bis 
official  conduct. 

.  Whether  the  occasion  is  such  as  to  make  the  communica- 
tion one  of  privilege  is  always  a  question  of  law  '®®  for  the 
court  where  there  is  no  dispute  as  to  the  circumstances 
under  which  it  was  made,  and  the  court  did  not  err  in  hold- 
ing that  the  language  applied  to  defendant  was  not  privi- 
leged: Newell  on  Defamation,  Slander,  .and  Libel,  sec.  9, 
p.  391;  Odgers  on  Libel  and  Slander,  183;  13  Am.  &  Eng. 
Ency.  of  Law,  406.     The  words  spoken  were  actionable  in 
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themselves,  and,  being  admitted  by  the  answer,  the  court 
properly  instructed  llie  jury  that,  if  they  were  false,  the  de- 
fendant was  liable. 

2.  Complaint  is  made  of  the  first  instruction  given  for 
plaintiff  in  that  it  is  an  abandonment  of  the  meaning  plain- 
tiff, in  his  petition  by  innuendo,  placed  upon  the  words 
spoken.  The  innuendo  charges  that  defendant  intended 
and  meant  by  the  language  used  to  charge  plaintiff  with 
oppression  and  partiality  in  the  discharge  of  his  official 
duties  as  superintendent  of  streets,  and  the  claim  is  that  he 
should  be  held  to  the  interpretation  he  himself  placed  upon 
them,  while  the  instruction  authorized  a  recovery  on  proof  of 
the  falsity  of  the  words  admittedly  spoken. 

The  innuendo  is  intended  to  define  the  defamatory  mean- 
ing which  the  plaintiff  places  upon  the  words  used.  In  case 
the  defamatory  meaning  is  apparent  from  the  language 
charged  there  is  no  necessity  for  an  innuendo  at  all.  The 
purpose  of  the  innuendo,  and  its  effect  upon  the  party  plead- 
ing it,  is  thus  expressed  by  Townshend  in  his  work  on  Slan- 
der and  Libel,  section  338:  "Where  language  is  ambiguous 
and  is  as  susceptible  of  a  harmless  as  of  an  injurious  mean- 
ing, it  is  the  function  of  an  innuendo  to  point  out  the  mean- 
ing which  the  plaintiff  claims  to  be  the  true  meaning,  and 
the  meaning  upon  which  he  relies  to  sustain  his  action. 
This  applies,  whether  the  ambiguity  be  patent  or  latent,  and 
whether  or  not  there  are  any  facts  alleged  as  inducement 
By  this  means  the  defendant  is  informed  of  the  ••'  precise 
charge  he  has  to  meet,  and  to  deny  or  justify;  but  the  plain- 
tiff is  subjected  to  the  risk  that  if  he  claims  for  the  language 
a  meaning  which  is  not  the  true  one,  or  one  which  he  is  un- 
able to  make  out  satisfactorily,  he  may  be  defeated  on  the 
ground  of  variance  or  failure  of  proof.  For,  when  the  plain- 
tiff, by  his  innuendo,  puts  a  meaning  on  the  language  pub- 
lislied,  he  is  bound  by  it,  although  that  course  may  destroy 
his  right  to  maintain  the  action":  To  the  same  effect  see 
Starkie  on  Slander  and  Libel,  Folkard's  ed.,sec.  446;  Newell 
on  Defamation,  Slander,  and  Libel,  sec.  39,  p.  629;  Odgers  on 
Libel  and  Slander,  100. 

It  will  be  seen  that  the  office  of  the  innuendo  is  to  set  a 
meaiiing  upon  words  or  language  wl)ich  are  of  doubtful  or 
ambiguous  import,  and  taken  alone  are  not  actionable,  and 
it  follows  that  in  case  tlie  defamatory  meaning  is  apparent 
from  the  words  used  au  innuendo  is  unnecessary.     Its  use  is 
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only  necessary  in  order  to  bring  out  the  latent  injurious 
meaning  of  the  words  employed.  When  used  for  this  legit- 
imate and  necessary  purpose  the  plaintiff  will  be  bound  to 
abide  by  his  own  construction  of  the  words  used.  The  innu- 
endo thus  becomes  a  part  of  the  cause  of  action  stated. 

The  rule,  .is  given  by  all  the  text-writers,  is  different  when 
the  words  charged  are  actionable  in  themselves.  In  such 
case  the  defendant  can  put  in  issue  the  truth  of  the  words 
spoken,  either  with  or  without  the  alleged  meaning.  "  It 
will  then  be  for  the  jury  to  say  from  the  proofs  whether  the 
plaintiflf's  innuendo  is  sustained.  If  not,  the  plaintifiF  may 
fall  back  upon  the  words  themselves,  and  urge  that,  taken 
in  their  natural  and  obvious  signification,  they  are  actionable 
in  themselves  without  the  alleged  meaning,  and  that,  there- 
fore, his  unproved  innuendo  may  be  rejected  as  surplusage": 
Newell  on  Defamation,  Slander,  and  Libel,  sec.  38,  p.  628; 
Odgers  on  Libel  and  Slander,  101,  and  cases  '^'^  cited. 
*'An  innuendo  will  not  vitiate  the  proceedings,  though  new 
matter  be  introduced;  and  where  the  matter  is  superfluous, 
and  the  cause  of  action  is  complete  without  it,  the  innuendo 
may  be  rejected  ":  Starkie  on  Slander  and  Libel,  Folkard's 
ed.,  sec.  447;  Gage  v.  Shelton,  3  Rich.  242.  "If  a  complaint 
is  sufficient  without  the  innuendo,  the  innuendo  may  be  re- 
jected as  surplusage;  the  innuendo  may  always  be  rejected 
when  it  merely  introduces  matter  not  necessary  to  support 
the  action":  Townsliend  on  Slander  and  Libel,  sec.  344,  and 
cases  cited;   13  Am.  &  Eng.  Ency.  of  Law,  468. 

The  principle  announced  by  these  authors  is  supported  by 
tmmerous  cases  cited  by  them,  a  case  from  this  court  being 
one.  In  that  case  defendant  charged  plaintiff  with  being  a 
whore,  meaning  thereby  that  plaintiff  "  had  been  guilty  of 
the  crime  of  adultery."  The  proof  disclosed  that  plaintiflf 
was  an  unmarried  woman.  Upon  an  appeal  from  a  judg- 
ment in  favor  of  plaintifi",  defendant  insisted  that,  as  plain- 
tiff, by  innuendo,  had  declared  that  defendant's  wife  intended 
by  speaking  the  words  to  impute  adultery,  plaintiflf  was  bound 
to  prove  they  were  uttered  in  the  sense  thus  ascribed  to  them, 
but  the  court  held  that  the  innuendo  could  be  rejected,  and 
sustained  the  judgment:  Hudson  v.  Garner,  22  Mo.  424. 

There  can  be  no  doubt  that  the  words  "  downright  thief," 
applied  to  plaintiff,  imputed  to  him  the  crime  of  larceny, 
and  were  in  themselves  actionable.  The  innuendo  charging 
that  defendant  meant  thereby  to  charge  plaintiflf  with  official 
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corruption,  opprepsion,  and  partiality,  also  impated  a  crime, 
and  was  actionable:  Rev.  Stats.  18S9,  sees.  3732,  3733.  De- 
fendant by  auswer  admitted  that  he  applied  to  defendant  the 
term  "downright  thief"  as  charged.  Upon  this  state  of  the 
pleading  we  do  not  tliink  there  was  error  in  instructing 
the  ***  jury  that  plaintiff  could  recover  if  defendant  spoke 
the  words  as  clmrged,  and  they  were  false,  unless  plaintiff 
was  justified  in  so  speaking. 

3.  The  first  instruction  required  the  jury,  in  order  to  find 
for  plaintiff,  to  also  find  that  the  defamatory  words  were 
spoken  with  malice.  The  second  instruction  told  the  jury 
that  malice  existed  in  law  "  wiienever  a  wrongful  act  is  in- 
tentionally done  without  just  cause  or  excuse."  The  fifth 
instruction  authorized  the  jury  in  m.iking  tiieir  verdict  to 
add  thereto,  as  punitive  damages,  "such  amount  as  will  ad- 
equately punish  the  defendant  for  such  act,  and  serve  as  a 
warning  to  prevent  others  from  being  guilty  of  a  like  act." 
Exemplary  damages  were  thus  autiiorized  without  proof  of 
express  malice.  Defendant  insists  that  punitive  damages  in 
suits  for  slander  are  only  recoverable  when  the  wrongdoer 
was  actuated  by  actual  or  express  malice  as  distinguislied 
from  malice  implied  by  law. 

No  one  is  excused  for  the  libel  or  slander  of  another  for 
the  reason  that  the  wrongdoer  was  without  malice.  The  ac- 
tual injury  suffered  does  not  depend  upon  the  motive  of  the 
wrongdoer.  I'he  object,  then,  in  giving  evidence  in  proof  of 
malice  is  to  increase  the  damages  beyond  wluit  was  actually 
sustained:  Oilgers  on  Libel  and  Slander,  269;  Townshend  on 
Slander  and  Libel,  sec.  91;  3  Sutherland  on  Damages,  sec. 
1205,  and  cases  cited. 

In  slander  the  words  are  always  intentionally  spoken, 
whatever  meaning  may  be  imputed  to  them.  Hence  it  is 
said:  "When  slanderous  words  are  spoken,  or  a  libelous 
article  is  published  faUely,  the  law  will  affix  malice  to  them. 
There  is  no  necessity  of  proving  express  malice":  Buckley  y. 
Knnpp,  48  Mo.  161.  So  it  is  uniformly  held  that  when  the 
works  spoken  are  actionable  in  themselves,  and  are  proved 
to  be  false,  the  law  will  *'"  imply  malice:  HaU  v.  AdL\yis^ 
h9  Mo.  144;  Price  v.  Whitely.bO  Mo.  439;  Noenivger  v.  Vogt^ 
88  Mo.  589;  Mitchell  v.  Braclstreet  Co.,  116  Mo.  2-'6;  38  Am. 
St.  Rep.  592.  So  it  will  appear  that  malice,  such  as  the  law 
implies,  is  the  very  gist  of  the  action  for  slander.  It  is  held, 
in  6ome  of  the  casus  last  cited,  that  when  the  words  spoken 


592  Callahan  v.  Ingram.  [Missouri, 

are  actionable  in  themselves,  the  person  injured  will  be  en- 
titled to  recover  without  alleging  or  proving  special  damages. 
It  is  also  held  that  a  repetition  of  the  defamatory  words  may 
be  given  in  evidence  for  the  purpose  of  proving  express 
malice  {Noeninger  v.  Vogt,  88  Mo.  593),  and  thereby  increas- 
ing the  damage,  though  malice  was  implied  from  the  words 
spoken. 

It  is  said  that  "malice,  in  legal  understanding,  implies  no 
more  than  willfulness":  BunJdey  v.  Knapp^  48  Mo.  161. 
Again,  malice  in  law  is  defined  as  "the  malice  which  is  in- 
ferred from  doing  a  wrongful  act  without  lawful  justification 
or  excuse":  Starkie  on  Slander  and  Libel,  sec.  3.36.  Towns- 
hend  says:  "  The  distinction  between  malice  in  law  and 
malice  in  fact  has  been  supposed  to  consist  in  this,  that  the 
one  is  inferred  and  tlie  other  is  proved.  The  supposed  dis- 
tinction is  unreal  and  unsound;  for,  first,  there  is  no  distinc- 
tion between  what  is  inferred  and  what  is  proved — what  is, 
or  is  supposed  to  be,  rightly  inferred  is  proved":  Townshend 
on  Slander  and  Libel,  sec.  87,  p.  68. 

We  may  say,  then,  that  malice,  whether  express  or  implied, 
means  the  same,  the  only  difference  being  in  the  establish- 
ment of  it.  When  malice  is  implied  from  the  words  spoken 
or  published  the  burden  is  on  the  defendant  to  prove  lawful 
justification  or  excuse  or  the  absence  of  a  malicious  intent. 
On  the  other  hand,  if  the  words  themselves  do. not  imply 
malice,  the  burden  rests  upon  the  plaintiff  to  establish  it. 
When  malice  exists  punitive  damages  may  be  given,  and  it 
cannot  be  seen  why  a  distinction  should  be  made,  *'*  when 
the  evil  intent  existed,  whether  implied  or  proved.  It  is  true 
a  distinction  is  made  by  some  courts,  and  it  is  held  that, 
unless  express  malice  is  proved,  exemplary  damages  should 
not  be  allowed.  This  line  of  decision  was  followed  by  the 
St.  Louis  court  of  appeals  in  Nelson  v.  Wallace,  48  Mo.  App. 
193,  and  Fulkerson  v.  Murdoch,  53  Mo.  App.  156. 

It  is  argued  that  punitive  damages  are  only  allowed  in 
trespass,  and  other  actions  for  torts  when  the  offense  is  com- 
mitted in  a  wanton,  rude,  and  aggravated  manner,  indicating 
oppression  or  a  desire  to  injure,  and  that  no  reason  can  be 
seen  for  the  application  of  a  different  rule  in  cases  for  slander 
or  libel.  We  think  the  distinction  does  not  in  fact  exist. 
Malice  is  implied  in  the  willful  doing  of  any  wrongful  act, 
without  justification  or  excuse,  whereby  injury  is  done  to 
another,  whether  it   be  to  his  character^  his  person,  or  his 
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property;  where  such  act  is  done  maliciously,  therefore,  the 
injured  person  should  be  entitled  to  exemplary  damages,  and 
it  would  be  immaterial  whether  malice  was  implied  from 
the  nature  of  tlie  act  itself  or  inferred,  as  a  fact,  from  all  tho 
circumstances  under  which  it  was  committed.  The  question 
is  whether  the  wrong  was  done  uilifully  and  without  lawful 
justification  or  excuse. 

Whatever  the  decisions  of  the  other  states  may  be,  there 
seems  no  just  ground  for  distinguisiiing  between  malice  in 
fact  and  malice  in  law,  in  respect  to  the  right  to  exemplary 
damages,  in  action  for  libel  and  slander,  and  the  decisions 
of  this  state  make  no  such  distinction.  In  Buckley  v.  Knapp^ 
48  Mo.  161,  an  instruction  was  approved  which  authorized 
therecovery  of  punitive  damages,  upon  implied  malice  alone, 
and  that  decision  was  followed  in  the  subsequent  case  of 
Clements  v.  Maloney,  55  Mo.  359,  and  the  doctrine  has,  since 
these  decisions,  been  regarded  as  settled. 

»**  It  is  said  in  Bergmann  v.  Jones,  94  N.  Y.  62:  "  The 
falsity  of  the  libel  is  suflBcient  proof  of  malice  to  uphold  ex- 
emplary damages,  and  plaintiff's  right  to  recover  them  is 
in  the  discretion  of  the  jury.  When  the  falseness  of  the  libel 
is  proved,  as  a  general  rule,  it  is  sufficient  to  warrant  the 
jury  in  giving  exemplary  damages."  Tiiis  ruling  was  ap- 
proved by  the  same  court  in  Warner  v.  Press  Publishing  Co.^ 
132  N.  Y.  183,  and  expressly  followed  in  Hiniz  v.  Giaupner^ 
138  III.  158.  To  the  same  effect  is  the  case  of  Blocker  r. 
Schoff,  83  Iowa,  269. 

4.  Exemplary  damages  may  always  be  given  in  suits  for 
slander  when  the  words  are  maliciously  spoken,  but  whether 
such  damages  sliould  be  given,  in  any  case,  is  a  matter  within 
the  discretion  of  the  jury.  In  order  to  show  good  faith  and 
want  of  malice  the  defendant  has  the  right  to  put  in  evi- 
dence all  the  circumstances  under  which  the  words  were 
uttered,  and  if  such  circumstances  tend  to  rebut  malice,  sucb 
damages  could  only  be  awarded  in  case  the  words  were  mali- 
ciously spoken,  but  may,  in  themselves,  be  sufficient  proof 
if  malice  is  implied  therefrom. 

Plaintiff,  by  innuendo,  charged  that  defendant,  by  the 
slanderous  words  used,  intended  to  impute  to  him  corruption 
in  office.  Defendant,  by  answer,  and  in  mitigation  of  dam- 
ages, admitted  that  the  words  spoken  had  respect  solely  to 
plaintiff's  official  conduct.  Defendant  offered,  as  was  his 
right  to  do,  evidence  tending   to  prove  the  circumstances 
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under  which  the  objectionable  words  were  used  in  order  to 
prove  good  faith  and  want  of  malicious  intent.  As  has  been 
said,  defendant,  as  an  interested  citizen,  had  the  right  to 
make  reasonable  comment  and  fair  criticism  upon  plaintiff's 
official  conduct,  but  he  had  no  right  to  go  beyond  that  and 
slander  him.  It  was,  in  view  of  all  the  circumstances,  for 
the  jury  to  say  how  far  the  evidence  mitigated  the  malice, 
'"  if  at  all,  and  to  award  the  damages  accordingly.  We 
think  the  effect  of  the  instruction  on  the  measure  of  damages 
was  to  ignore  this  defense,  and,  as  the  question  of  exemplary 
damages  was  a  matter  independent  of  the  right  to  recover, 
the  error  was  not  cured  by  the  first  instruction,  which  re- 
quired a  finding  that  the  words  were  maliciously  spoken,  in 
order  to  a  recovery  for  any  amount.  Exemplary  damages 
are  given  by  way  of  punishment,  and  the  jury  should  be  so 
instructed  thereon  as  to  leave  no  doubt  on  the  subject. 

6.  There  was  no  error  in  refusing  to  permit  defendant  to 
testify  as  to  the  motives  which  actuated  him  in  speaking  the 
defamatory  words,  so  far  as  the  testimony  affected  the  right 
to  recover  compensatory  damages.  The  effect  would  be  the 
same,  thougii  he  meant  to  say  one  thing  and  said  another. 
He  is  answerable  for  so  inadequately  expressing  his  meaning: 
Newell  on  Defamation,  Slander,  and  Libel,  sec.  22,  p.  301; 
McGinnis  v.  Knapp,  109  Mo.  148. 

But  the  motives  or  purposes  with  which  the  words  were 
spoken  lie  at  the  very  foundation  of  malice.  They  are  the 
very  conditions  upon  which  exemplary  or  punitive  damages 
are  predicated,  and  no  good  reason  appears  why  defendant 
should  not  be  permitted  to  prove  what  his  motives  were. 

Odgers  says:  "  In  all  cases  the  absence  of  malice,  though 
it  may  not  be  a  bar  to  the  action,  may  yet  have  a  material 
effect  in  reducing  the  damages.  The  plaintiff  is  still  entitled 
to  reasonable  compensation  for  the  injury  he  has  suffered; 
but,  if  the  injury  was  unintentional,  or  was  committed  under 
a  sense  of  duty,  or  through  some  honest  mistake,  clearly  no 
vindictive  damages  should  be  given.  In  every  case,  there- 
fore, the  defendant  may,  in  mitigation  of  damages,  give  evi- 
dence to  show  that  he  acted  in  good  faith  and  with  honesty 
"*  of  purpose,  and  not  maliciously":  Odgers  on  Libel  and 
Slander,  317. 

"Upon  principle  the  spirit  and  intention  of  the  party  pub- 
lishing a  libel  are  fit  to  be  considered  by  'a  jury  in  estimating 
the  injury  done   to  the  plaintiff;  and  evidence   tending   to 
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prove  it  cannot  be  excluded  simply  because  it  may  disclose 
another  and  different  cause  of  action":  Starkie  on  Slander 
and  Libel,  sec.  639. 

"The  intent — meaning  the  intent  to  effect  certnin  conse- 
quences— with  which  an  act  is  done  is  material  on  the  ques- 
tion of  the  amount  of  damages;  tiie  absence  of  a  bad  intent 
will  mitigate  tiie  damnges;  the  presence  of  a  bad  intent 
will  aggravate  them":  Townshend  on  Slander  and  Libel, 
sec.  91. 

We  think  evidence  of  the  intention  and  motive  of  defend- 
ant was  admissible  for  the  purpose  of  mitigating  the  puni.<<h- 
ment,  by  way  of  exemplary  damages;  but  the  jury  sliould 
have  been  cautioned  not  to  allow  such  evidence  to  openite  as 
a  defense  to  the  action,  or  to  mitigate  the  actual  damages 
sustained. 

6.  It  does  not  appear  upon  the  face  of  the  acceptance 
offered  in  evidence  that  it  authorized  any  particular  person 
to  collect  the  amount  due  for  putting  in  the  curbing,  yet 
delivery  to,  and  possession  by,  one  who  had  only  done  a 
email  portion  of  the  work  was  a  circumstance  which  may 
have  given  the  holder  an  advantage,  and  we  think  the  cer- 
tificate should  have  been  admitted  for  what  it  was  worth. 
The  transaction,  in  which  the  certificate  was  issued  by  plain- 
tiff, was  commented  upon  by  defendant,  in  the  discussion  ia 
which  the  slanderous  words  were  used,  and  defendant  had 
the  right  to  place  the  whole  matter  before  the  jury  for  the 
purpose  of  showing  good  faith  and  want  of  actual  malice. 

For  the  same  reason  defendant  should  have  been  permitted 
to  show  what  he  had  been  told  by  others  in  "*  reference  to 
this  acceptance:  Blocker  v.  Schoff,  83  Iowa,  265;  Orth  v.  Fealh- 
erly,  87  Mich.  320. 

7.  There  was  no  error  in  refusing  to  permit  witness  Lane 
to  testify  as  to  his  understanding  of  the  slanderous  words 
used  by  defendant.  A  witness  may  testify  to  the  speaking 
of  the  slanderous  words  "together  with  all  the  attendant  cir- 
cumstances and  connections,  the  existing  facts;  and,  after 
having  done  so,  it  is  for  the  jury  to  determine  from  the 
evidence  ....  what  was  meant":  Newell  on  Defamation, 
Slander  and  Lib»'l,  308,  and  cases  cited  in  note. 

For  the  errors  noted  the  judgment  is  reversed  and  the 
cause  remanded. 

Barclay  J.,  absent;  the  other  judges  concur. 


596  Egqeb  v.  Nesbitt.  [Missouri, 

Slant)ER — Privileged  Communications.— Discussion  of  Official  Con- 
duct: S.ie  the  extended  note  to  ShnrtUff  v.  Stevens,  31  Am.  Rep.  709,  ami 
the  notes  to  Vandei-zee  v.  McGregor,  27  Am.  Dec.  158,  and  Bodwell  v.  Ostjood, 
15  Am.  Dec.  232. 

KLANDER — rKIVILEGKD    COMMUNICATION    A  QUESTION   FOR   THE   CoURT. 

Whether  a  eonunuuication  is  privileged  is  a  question  of  law:  Jones  v.  Fore- 
hand. 89  Ga.  5-0;  32  Am.  St.  Eep.  81;  Fre.'^h  v.  CtiUer,  73  Md.  87;  25  Am. 
St.  Rep.  575,  and  note;   Jellison  v.  Ooodwin,  43  Me.  287;  69  Am.  Dec.  62. 

Slander — Office  ofthe  Innuendo.— The  office  of  the  innueiulo  is  merely 
to  explain  the  words  spoken:  Patterson  v.  Wilkinson,  55  Me.  42;  92  Am. 
Dec.  56S;  Cohurn  v.  llarwood,  Minor,  93;  12  Am.  Dec.  37,  and  note  at  p:ige 
45;  McLaughlin  v.  Fisher,  136111.  Ill;  Powell  v.  Crawford,  107  Mo.  595.  See, 
also,  the  extended  note  to  Van  Vechten  v.  Hopkins,  4  Am.  Dec.  349. 

Slander — Implied  Malice — Damages. — Malice  is  implied  from  the  use  of 
opprobrious  epithets  which  are  slanderous  per  se;  and  proof  of  special  injury 
is  not  necessary  to  a  recovery  of  damages:  Savoie  v.  Scanlan,  43  La.  Ann. 
967;  26  Am.  St.  Rep.  200,  and  note.  Where  the  proof  shows  that  actionable 
words  were  spoken  by  the  defendant,  and  that  a  slanderous  charge  con- 
tained in  them  was  untrue,  the  law  will  imply  malice,  and  the  jury  may 
award  exemplary  damages:  Hintz  v.  Oraupncr,  138  111.  158. 

Slander. — Exemplary  Damages  is  a  Question  for  the  Jury:  Wimer 
▼.  Allhaugh,  78  Iowa,  79;  16  Am.  St.  Rep.  422.  The  measure  of  damages 
in  an  action  for  slander  is  a  question  for  the  jury  to  consider  relatively  with 
that  of  malice:  Davis  v.  Huff,  Cheves,  17;  34  Am.  Dec.  584.  In  actions  for 
libel  and  slander  questions  of  damages  and  malice  are  mixed  questions  of 
law  and  fact,  of  which  courts  are  more  competent  to  judge  than  juries  are: 
Savoie  T.  Scanlan,  43  La.  Ann.  967;  20  Am.  St.  Rep.  200.  See,  also,  the  ex- 
tended note  to  TerwilUaer  v.   Wands,  72  Am.  Dec.  429. 

Slander — Evidence  in  Mitigation  of  Damages. — Facts  tending  to 
show  that  there  was  no  actual  malice  may  be  proven  in  mitigation  of  dam- 
ages: Hintz  V.  Orawpner,  138  III.  158.  See,  also,  the  extended  notes  to  TeV' 
willigerv,  Wanda,  72  Am.  Dec.  430,  and  Alderman  v.  French,  11  Am.  Dec. 
130. 


Egger  V  Nesbitt. 

[122  missouki,  667.] 

Vkndor  and  Pobchaser  —  Contract  for  Sale  of  Land  —  Offer  and 
Acceptance. — An  offer  by  a  vendor  by  letter  to  execute  a  quitclaim 
deed  to  land  upon  the  payment  of  a  certain  sum,  accepted  by  the  ven- 
dee by  letter  on  condition  that  other  deeds  and  conveyances  of  the  title 
to  the  land  are  turned  over  to  him,  does  not  constitute  a  contract 
which  can  be  specifically  enforced.  In  order  to  constitute  such  trans- 
action a  valid  contract,  the  acceptance  must  be  unconditional,  and  ia 
strict  accordance  with  the  offer. 

Vendor  and  Purchaser — Offer  to  Sell  Land.— Conditional  Accept- 
ance of  an  offer  to  sell  land  amounts  to  a  rejection  of  the  offer,  and  a 
subsequent  unconditional  acceptance  made  before  the  offer  is  with- 
drawn doea  Qot  constitute  a  valid  contract  which  can  be  specificall7 
enforced. 
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Vendor  and  Pixbchaser — Contracts  fob  Salk  of  Lakd — Offbk  to  Sell 
-  -Conditional  Acceptance— Place  of  Payment. —In  case  of  an  offer 
by  a  person  in  one  state  to  sell  land  in  another  state  at  a  certain  price, 
an  acceptauce  of  the  offer,  directing  the  deed  to  be  sent  to  a  bank  in 
the  latter  state,  to  be  delivered  on  payment  of  the  purchase  money, 
doeo  not  create  a  binding  contract,  as  such  offer,  not  mentioning  the 
place  of  payment,  entitles  the  vendor  to  payment  at  the  place  of  his 
residence. 

Q.  A.  Neal  and  Cole  &  Ditty,  for  the  appellant. 
Johnson  &  Lucas f  for  the  respondent. 

****  Burgess,  J.  This  is  an  action  for  specific  perform- 
ance of  a  contract  of  sale,  by  defendant  to  plaintiff,  of  eighty 
acres  of  land,  to  wit:  East  half  of  the  northeast  quarter  of 
Bection  36,  in  township  38,  range  28,  in  St.  Clair  county, 
Missouri.  Plaintiff  bought  the  land  at  a  sale  of  it  for  taxes, 
and  subsequently  sold  it  to  one  Larkins,  who  took  possession 
of  and  improved  it. 

The  petition  avers  that  defendant  owns  the  patent  title  to 
the  land,  which  he,  for  and  in  consideration  of  the  sum  of 
four  hundred  dollars,  to  be  paid  to  him  by  plaintiff,  agreed 
and  promised  in  writing  to  convey  to  him,  plaintiff,  and  that 
he  is  ready  and  willing  to  pay  said  purchase  money,  here 
offers  to  do  so,  and  prays  that  defendant  be  required  to  com- 
ply with  the  terms  of  his  contract,  and  for  all  proper  relief 
The  answer  is  a  general  denial.  Defendant  had  acquired 
the  patent  title  to  the  land,  and  plaintiff  began  negotiating 
with  him  for  its  purchase,  and  wrote  to  him  in  regard  to  the 
matter.  To  this  letter  defendant  replied  from  Washington 
City,  where  he  then  resided,  as  follows: 

•71  it  Washington,  D.  C,  Feb.  26,  1890. 
"  F.  Egger,  Esq.,  Appleton  City,  Mo^ 

"Dear  Sir:  Your  letter  of  December  30  was  addressed 
to  me  at  Osceola,  Missouri,  and,  although  I  was  in  Osceola 
about  that  time,  I  received  all  my  mail  at  Lowry  City,  and 
the  letter  laid  at  Osceola  for  some  time,  and,  when  forwarded 
to  me  here,  went  wrong  in  some  way,  and  I  only  received  it 
a  short  time  ago. 

"  Your  letter  was  a  very  kind  one  under  the  circumstances, 
and  I  will  try  to  act  in  the  same  spirit;  and,  although  we  are 
somewhat  apart  in  our  views  of  this  matter,  I  hope  we  can 
adjust  it  now  and  in  good  feeling.  When  I  first  purchased 
these  titles  I  assure  you  that  I  did  not  know  that  it  would 
in  any  way  bring  me  in  conflict  with  you  or  your  interests. 
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as  I  told  you  that  Mr.  Larkin  owned  the  other  claim,  and  I 
did  not  know  who  he  got  it  iVom.  I  bought  the  title  from  all 
the  heirs,  and  paid  in  cash  to  them  $200,  and  to  agents, 
attorneys,  and  for  recording,  etc.,  about  $60  or  $70  more; 
this,  at  ten  per  cent  interest,  would  amount  to  about  $400  at 
this  time. 

"I  am  willing  to  make  a  Q.  C.  deed  either  to  you  or  to 
Larkin,  pay  the  costs  of  the  suit,  and  dismiss  it  for  $400.  I 
feel  that  this  is  a  liberal  offer,  from  the  standpoint  from 
which  I  view  this  case,  which  is  about  this:  You  purchased 
a  tax  title  against  a  man  who  had  died  in  1855,  and  I  think, 
also,  the  records  show  that  it  was  sold  in  the  name  of  Alex- 
ander Corder,  when  the  correct  name  was  Alexander  Cowden, 
as  is  shown  in  the  original  patent  which  I  have.  I  hold 
deeds  from  all  his  legal  heirs,  which  I  think  clearly 
gives  me  the  title.  I  think  you  sold  the  land  many  j^ears 
ago  to  Larkin  for  $800.  You  have  had  the  use  of  this 
money  all  these  years  on  a  tax  title  which  only  cost  you  a 
few  dollars. 

era  u  j  jjave  laid  out  of  my  money  for  five  years,  and  the 
amount  named  will  only  let  me  out  whole,  while  you  still 
have  a  small  profit,  and  will  be  able  to  keep  good  faith  with 
your  purchaser,  Mr.  Larkin,  and  close  the  entire  matter  with 
all  parties  satisfied.  The  suit  was  only  filed  to  save  the 
statute  of  limitation,  and  was  in  no  way  intended  to  annoy 
you;  but  if  we  are  to  settle  it,  please  let  me  hear  from  you 
soon,  as  I  think  your  court  comes  in  March  or  April,  and, 
like  you,  I  don't  want  any  law  whatever  between  us.  We 
are  well.  "  Yours,  with  respect, 

*•  Scott  Nesbitt." 

To  this  letter  plaintiflf  made  reply  March  4,  1890.  Leav- 
ing out  the  formal  parts  and  immaterial  matter  the  reply  is 
as  follows: 

"I  will  accept  your  proposition,  with  the  understanding 
that  you  will  deliver  to  me  all  the  papers  you  have  in  ref- 
erence to  the  land,  U.  S.  patent,  and  other  deeds.  You 
may  make  Q.  C.  deed  in  blank,  and  send  it  with  the  other 
papers  to  J.  B.  Egger,  and  authorize  him  to  insert  either  my 
name  or  Mr.  Larkin's,  whichever  may  be  proper,  and  he 
will  return  the  four  hundred  dollars  to  you,  as  you  may 
direct." 

Plaintiff  received  no  reply  from  the  defendant  to  the  above 
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letter,  and  on  March  14th  again  wrote  to  the  defendant,  aa 

follows: 

"  Scott  Neshilt,  Esq.,  Washingtoriy  D.  C, 

"Dear  Sir:  On  the  4th  inst ,  I  sent  you  a  letter  in  reply 
to  your  letter  of  February  26,  stating  that  I  accept  your  oH'er 
in  regard  to  the  Alexander  Cowden  land,  e.  h.  f.  n.  e.  1-4  sec. 
36,  town.  38,  range  28,  St.  Clair  county,  and  requested  you  to 
send  Q.  C.  deed,  name  of  party  blank,  and  authorize  J.  B. 
Egger  to  insert  either  my  name  or  Mr,  Larkin's  as  may  be 
found  proper.  As  no  answer  or  deed  from  you  is  received 
yet,  **'  I  would  request  you,  if  deed  is  not  yet  sent,  to  please 
make; it  complete  and  insert  my  name,  Fredolin  Egger. 
Jolni  B.  Egger  will  remit  the  amount,  four  hundred  dollars, 
to  you,  as  staled  in  my  former  letter.  I  will  perhaps  be  com- 
pelled to  be  away  for  some  time,  and  wish  to  have  this  busi- 
ness settled  before." 

Both  of  the  above  letters  from  plaintiff  to  the  defendant 
were  deposited  upon  the  dates  they  were  written,  respectively, 
sealed  in  envelopes,  directed  to  Scott  Nesbitt,  1333  F  street, 
N.  W.,  Washington,  D.  C,  in  the  United  States  postoffice  at 
Appleton  City,  Missouri,  with  the  postage  thereon  fully  pre- 
paid. The  address  to  which  the  above-named  letters  were 
was  sent  Scott  Nesbitt,  1333  F  street,  N.  W.,  Washington,  D.  C. 

On  March  31,  1890,  plaintiff  caused  to  be  sent  to  defendant, 
to  the  same  address  as  above,  the  following  dispatch: 

"  F.  Egger  has  deposited  four  hundred  dollars  to  be  paid 
to  you  on  receipt  of  certain  deeds. 

"John  B.  Egger,  Cashier." 

Plaintiff  had  then  deposited  in  the  First  National  Bank  at 
Appleton  City,  Missouri,  the  four  liundred  dollars  to  be  paid 
to  defendant  upon  the  delivery  of  the  deed  to  said  land. 
Defendant  did  not  receive  the  letter  of  March  4th,  but  did 
receive  that  of  March  14th,  and  also  the  dispatch  which  was 
sent  to  the  same  address. 

On  May  1,  1890,  defendant  addressed  a  letter  to  John  B. 
Egger,  wiiich  is  as  follows: 

"Washington,  D.  C,  May  1,  1890. 
^^  John  B.  Egger,  Esq.,  Appleton  City,  Mo., 

"  Dear  Sib:  Some  weeks  ago  (March  31)  I  received  a  tele- 
gram from  you  saying  that  F.  Egger  had  deposited  four  hun- 
dred dollars  subject  to  a  receipt  of  a  ***  'certain  deed,'  and 
about  the  same  date  a  letter  from  your  father  saying  that  he 
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had  addressed  tvpo  letters  to  me,  and  asking  if  they  had  been 
received.  I  at  once  wrote  to  you  that  such  letters  had  not 
been  received,  and  asking  their  purport,  and  to  wliat  deed  he 
had  referred.  I  took  it  that  it  meant  the  Larkin-Cowden 
land,  as  way  along,  I  think,  in  February  last,  I  iiad  written 
to  him  again,  trying  to  adjust  that  cause  before  I  had  to  take 
depositions,  etc.,  but  as  I  did  not  hear  from  him,  concluded 
that  he  did  not  wish  to  settle,  and  made  other  arrangements. 

"  This  was  about  the  substance  of  my  letter.  As  I  have  not 
heard  from  you,  thought  you  had  overlooked  in  some  way. 
Please  let  me  hear  from  you.     All  well  and  busy. 

"Yours  truly, 

"Scott  Nesbitt." 

At  the  close  of  plaintiff's  evidence  the  court  found  for 
defendant,  dismissed  the  petition,  and  rendered  judgment 
against  plaintiff  for  costs.  Plaintiff,  after  taking  the  usual 
course,  prosecutes  his  appeal  to  this  court. 

It  may  be  conceded  that  a  contract  may  be  made  by  letter 
or  telegram,  and  that  when  the  ofifer  is  made  by  letter  and 
is  accepted  by  letter,  although  the  letter  accepting  the  offer 
never  reaches  the  hand  of  the  person  making  the  offer,  pro- 
viding the  acceptance  is  mailed  in  due  time,  postage  prepaid, 
and  directed  to  the  proper  address  of  the  person  making  the 
offer,  or,  if  accepted  by  telegram,  the  charges  being  prepaid, 
and  directed  as  before  stated  in  regard  to  the  acceptance  by 
letter,  and  the  acceptance  be  made  within  a  reasonable  time, 
no  time  being  fixed,  or  before  the  offer  is  withdrawn:  Bishop 
on  Contracts,  sec.  328;  Whaley  v.  Hinchman,  22  Mo.  App. 
483;  Greely-Burnham  Co.  v.  Capen,  23  Mo.  App.  301.  Note 
to  Maclay  v,  Harvey,  32  Am.  Rep.  40;  Lancaster  v.  Elliott,  42 
Mo.  App.  503;  Tayloe  v.  Merchants^  Fire  Ins.  Co.,  *''*  9  Plow. 
S90.  But  the  acceptance  must  be  unconditional  and  in  strict 
accordance  with  the  proposition;  that  is,  the  mind  of  the 
person  making  the  offer  and  of  the  one  accepting  it  must 
meet  in  regard  to  the  same  subject  matter  and  terms  of  sale: 
Eads  V.  Carondelet,  42  Mo.  113:  1  Parsons  on  Contracts,  7th 
ed.,  *475;  Green  v.  Cole,  103  Mo.  70. 

In  Bruner  v.  Whcaton,  4Q  Mo.  363,  the  court  says:  "In 
order  that  an  acceptance  may  be  operative  it  must  be  un- 
equivocal, unconditional  ,and  without  variance  of  any  sort 
between  it  and  the  propopal,  and  it  must  be  communicated 
to  the  other  party  without  unreasonable  delay.  To  consti- 
tute a  valid  contract  there  must  be  a  mutual  assent  of  the 
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parties  thereto,  and  they  must  assent  to  the  same  thing  in 
the  same  sense;  therefore  an  absolute  acceptance  of  a  pro- 
I>osal,  coupled  with  any  qualification  or  condition  will  not  be 
regarded  as  a  complete  contract,  because  there  at  no  time 
f  xists  the  prerequisite  mutual  assent  to  the  same  thing  in 
the  same  sense.  Any  words  manifesting  an  aggregntio  men' 
tium  are  sufficient  to  constitute  a  contract,  but  the  mutual 
consent — tlie  aggregntio  vientium — cannot  be  attained  with- 
out the  assent  of  both  parties." 

Measured  by  the  rule  thus  announced,  plaintiff's  letter  to 
defendant  of  March  4,  1890,  was  not  an  acceptance  of  the 
proposition  contained  in  defendant's  letter  to  him  dated  Feb- 
ruary 26,  18P0,  for  the  reason  that  the  acceptance  was  not 
unconditional,  but  with  the  understanding  that  defendant 
would  deliver  to  him  all  the  papers  in  reference  to  the  land, 
United  States  patents  and  other  deeds,  about  which  there 
was  nothing  said  in  defendant's  letter,  or  proposition,  thereby 
making  a  new  proposition  of  his  own  and  imposing  new  bur- 
dens upon  defendant,  though  light  they  may  have  been.  As 
the  conditions  upon  which  the  proposition  was  accepted 
materially  differed  from  the  original  •*•  proposition,  it 
amounted  to  the  rejection  of  the  oHer:  Cangas  v.  Rumsey 
Mfg.  Co.,  37  Mo.  App.  297;  Strange  v.  Crowley,  91  Mo.  287;  1 
Parsons  on  Contracts,  7th  ed.,  *477. 

It  is  contended  by  plaintiff  that,  even  if  his  letter  of  March 
4,  1890,  was  no  more  than  a  conditional  acceptance,  yet  his 
letter  of  March  14, 1890,  written  prior  to  any  withdrawal  of 
defendant's  offer,  was  an  unconditional  acceptance  of  de- 
fendant's offer,  and  that  thereby  the  offer  was  accepted 
and  the  contract  closed.  Upon  the  other  hand  the  con- 
tention is,  that,  the  plaintiff  having  rejected  the  offer  of  de- 
fendant by  his  conditional  acceptance,  the  offer  was  at  an 
end,  and  could  not  be  renewed  by  a  subsequent  acceptance  of 
it  by  j)laintiff*.  Judd  v.  Day,  50  Iowa,  247,  is  relied  upon  by 
plaintiff  as  sustaining  his  position,  but  in  that  case  there  was 
no  conditional  acceptance  of  the  offer  to  purchase,  and  it  was 
rightly  held  that  the  offer  was  a  continuing  one,  unless 
otherwise  specified  or  withdrawn. 

Mr.  Parsons,  in  his  work  on  Contracts,  volume  1,  seventh 
edition,  star  page  477,  says:  ''  Tlie  party  making  the  offer  may 
renew  it;  but  the  parly  receiving  it  cannot  reply,  accepting 
with  modifications,  and  when  these  are  rejected,  again  reply, 
accepting  generally,  and  upon  his  acceptance  claim  the  right 
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of  holding  the  other  party  to  his  first  offer."  So  in  Baker  v. 
Johnson  County.,  37  Iowa,  186,  it  is  held  that  a  proposal  to  ac- 
cept, or  an  acceptance  of,  an  ofl'er  upon  different  terms  from 
those  contained  in  the  offer  amounts  to  a  rejection  of  it:  See, 
also,  Jenness  v.  Mt.  Hope  Iron  Co.,  53  Me.  20;  National  Bank 
V.  Hall  101  U.  S.  43. 

Plaintiff  nowhere  alleges  a  tender  of  the  purchnse  money 
to  defendant  personally,  but  does  allege  that  he  has  fully 
performed  all  the  conditions  of  said  contract  *"'  and  agree- 
ment on  his  part  at  the  execution  and  acceptance  of  the  terms 
of  said  agreement;  that  he  paid  the  defendant  by  deposit  the 
sum  of  four  hundred  dollars  at  the  First  National  Bank,  in 
Appleton  City,  St.  Clair  county,  Missouri,  and  notified  de- 
fenchint  of  the  fact.  He  also  alleges  a  refusal  by  defendant 
to  execute  the  deed,  and  a  readiness  upon  his  part  to  pay  the 
purchase  price  for  the  land. 

At  the  time  of  the  offer  by  defendant  he  was  a  resident  of 
Washington  City,  D.  C,  which  was  well  known  by  plaintiff, 
where,  by  the  terms  of  his  offer,  he  was  entitled  to  payment, 
and  the  deposit  of  the  money  in  the  bank  at  Appleton  City 
was  no  payment  or  offer  to  pay  the  purchase  money  to  him, 
and  was  not  an  acceptance  of  the  contract.  There  is  no 
pretense  that  the  money  was  deposited  in  the  bank,  by  or 
with  the  consent  or  direction  of  defendant,  and  in  the  absence 
of  something  of  that  kind  defendant  was  entitled  to  payment 
at  the  place  where  or  the  city  which  was  at  the  time  his 
place  of  residence.  In  Gilbert  v.  Baxter,  71  Iowa,  327,  it  is 
held  that,  "in  case  of  an  offer  by  a  person  in  one  state  to  sell 
land  in  another  state  at  a  certain  cash  price  an  acceptance, 
directing  the  deed  to  be  sent  to  a  bank  in  the  latter  state,  to 
be  delivered  on  payment  of  the  price,  will  not  create  a  bind- 
ing contract,  as  the  terms  of  the  offer  entitle  the  vendor  to 
payment  in  his  own  state":  See,  also,  Sawyer  v.  Brossart,67 
Iowa,  678;  56  Am.  Rep.  371;  Langellier  v.  Schaefer,  36  Minn. 
361. 

In  the  case  in  hand  plaintiff  directed  the  deed  to  be  made 
out  in  blank,  to  be  sent  to  the  bank,  and  upon  receipt  thereof 
the  money  to  be  paid  over  to  defendant;  this  was  not  an 
acceptance  of  the  of!er  to  sell  as  made  by  defendant. 

The  burden  of  proof  rested  upon  the  plaintiff  to  show,  by 
clear  and  satisfactory  evidence,  the  contract  '•''**  which  he 
Beeks  to  have  specifically  enforced;  that  is,  that  his  accept- 
ance of  the  offer  of  defendant  was  unequivocal,  unconditional, 
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and  without  any  variance  of  any  sort  between  it  and  tlie 
proposal,  and,  as  be  failed  in  tbis,  be  was  not  eutitlbd  to  tbe 
relief  wbicb  be  sought. 

The  judgment  is  affirmed. 

All  of  tbis  division  concur. 


Vendor  and  Purchaser — Offer  to  Sell — Acceptasck. — The  accept- 
ance of  an  offer  to  sell  real  estate,  in  order  to  be  binding,  must  be  without 
qualification:  Kennedy  v.  Oramling,  33  S.  C.  367;  26  Am.  St.  Rep.  676. 

Vendor  and  Purchaser — Offer  to  Sell — Acceptance — Place  of 
Payuent. — An  acceptance  of  an  offer  to  suU  land,  but  fixing  a  different 
place  for  the  delivery  of  tbe  deed  and  payment  of  the  money  than  the 
residence  of  the  rcBpective  parties  or  the  place  named  in  the  offer,  is  not  an 
DDconditional  acceptance  so  as  to  bind  the  seller:  Nortliweatem  Iron  Co, 
V.  Meade^  21  Wis.  474;  94  Am.  Deo.  557,  and  note. 
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Kleinschmidt  v.  Binzel. 

[14  Montana,  81.] 

Rbs  Judicata. — If  a  Cause  of  Action  is  Submitted  upon  Demurrbr  and 
adjudged  insiifficieut  by  a  judgment  sustaining  such  demurrer  on  the 
merits  the  plaintiff  and  hia  privies  and  rej)resentative8  are  thereby 
barred  from  asserting  the  same  facts  in  another  action  pertaining  to 
the  subject,  as  effectually  as  though  such  facts  were  found  from  the 
proofs  or  expressly  admitted  during  the  trial. 

Res  Judicata. — A  Judgment  Against  Plaintiff  upon  Demurrer  does 
not  preclude  him  from  subsequently  asserting  the  same  facts  accom- 
panied by  additional  allegations  which  complete  the  statement  of  a 
cause  of  action  or  of  defense  defectively  stated  in  the  former  action  or 
proceeding.  Nor  does  the  decision  against  the  plaintiff  on  demurrer,  on 
the  ground  that  the  remedy  he  seeks  is  not  a  proper  one  upon  the  facta 
charged,  estop  him  from  maintaining  another  and  different  action  which 
those  facts  are  adequate  to  support. 

Res  Judicata — Judgment  on  the  Merits. — If  the  first  suit  was  disposed 
of  for  defects  in  the  pleadings  or  parties,  or  a  misconception  of  the  form 
of  the  proceeding,  or  a  want  of  jurisdiction,  or  on  any  ground  which 
did  not  go  to  the  merits  of  the  action,  the  judgment  will  prove  no  bar 
in  another  suit. 

Res  Judicata — Burden  of  Proof. — It  Must  Clearly  Appear  from  the 
record  in  a  former  cause,  or  by  proof  by  competent  evidence  consistent 
therewith,  that  the  matter  as  to  which  the  rule  of  res  judicata  is  in- 
voked as  a  bar  wa?,  in  fact,  necessarily  adjudicated  in  the  former  ac- 
tion. If  there  be  any  uncertainty  on  this  head  in  the  record  the  whole 
subject  matter  of  the  action  will  be  at  large  and  open  to  new  conten- 
tions, unless  such  uncertainty  is  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined. 

Res  Judicata — Uncertain  Grounds  of  Judgment. — A  Judgment  fob 
the  Defendant  upon  a  Demurrer  Specifying  that  the  complaint 
does  not  state  facts  suflicient  to  constitute  a  cause  of  action,  and  that 
there  \»  a  misjoinder  of  causes  of  action  and  of  parties,  merely  means 

(6M> 
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that  the  conrt  finds  some  one  of  these  eaases  of  deinnrrer  fa  good,  and 
not  that  all  are  found  good;  and.  in  tlie  al>sence  of  evidence  that  the 
judgment  was  upon  the  merits,  it  cannot  constitute  a  bar  to  a  subse* 
quent  action  based  upon  the  same  facts. 

Ejectment.  Defendant  denied  the  allegations  of  the 
plaintifif's  complaint,  and  interposed  a  cross-complaint  aver- 
ring that  the  defendant  on  June  5,  1880,  was  in  possession  of 
real  property,  including  the  lot  sued  for  in  this  action,  under 
an  agreement  entered  into  between  him  and  Deborah  M. 
Hoyt  and  her  husband,  whereby  they  agreed  to  convey  such 
property  to  the  defendant;  that  under  such  agreement  de- 
fendant made  certain  valuable  improvements  and  became 
financially  embarrassed  and  unable  to  pay  four  thousand 
dollars  which  was  due  to  Mrs.  Hoyt  and  her  husband  for 
the  balance  of  the  purchase  price;  and  to  provide  means  with 
which  to  make  such  payment  defendant  entered  into  an 
agreement  with  Carl  Kleinschmidt  and  William  H.  Weimer 
in  writing,  and  of  which  plaintiST  had  notice,  and  in  which  it 
wfis  stipulated  that  the  other  parties  thereto  would  pay  one- 
half  of  the  indebtedness  due  from  the  defendant  for  the  un- 
divided one-half  interest  in  the  property,  and  would  loan  two 
thousand  dollars  with  which  he  could  pay  the  balance  of 
the  indebtedness,  and  that  tiie  title  to  such  property  should 
be  conveyed  by  Hoyt  and  wife  to  Carl  Kleinschniidt  and 
Weimer;  that  to  carry  out  such  agreement  defendant  con- 
veyed the  property  to  them,  and  thereupon  procured  a  con- 
veyance thereof  to  them  from  Hoyt  and  wife;  that  at  any  time 
within  three  years  after  January  5,  1880,  if  defendant  should 
repay  the  two  thousand  dollars  he  was  to  have  executed  to 
him  a  conveyance  of  his  undivided  one-half  of  the  property, 
and  that  he,  within  the  time  designated,  had  tendered  such 
sum  and  demanded  a  conveyance.  The  defendant  prayed 
judgment  quieting  his  title  to  the  undivided  one-half  of  the 
property.  Plaintiff,  in  reply  to  the  cross-complaint,  pleaded 
that  in  June.  1883,  defendant  had  commenced  an  action 
against  Carl  Kleinschmidt,  Reinhold  H.  Kleinschmidt,  James 
M.  Ryan,  Michael  Jacobi,  William  H.  Weimer,  and  Albert 
Kleinschmidt,  alleging  the  same  facts  charged  in  the  cross- 
complaint  herein,  and  demanding  the  same  relief,  and  further 
averring  a  partnership  between  himself,  Weimer,  and  Carl 
Kleinschmidt  to  carry  on  business  on  the  property  in  ques- 
tion, and  the  violation  by  them  of  the  partnership  agreement, 
and  certain  injuries  and  damages  resulting  therefrom.     This 
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complaint  was  demurred  to  on  the  ground  hereinafter  stated 
in  the  opinion  of  the  court,  and  the  demurrer  was  sustained, 
and  a  judgment  thereon  entered.  Judgment  in  the  present 
action  was  rendered  in  favor  of  the  plaintiff,  on  the  ground 
that  defendant  was  precluded  by  the  former  judgment  from 
asserting  the  matters  alleged  in  his  cross-bill,  and  he  there- 
upon appealed. 

McConnell,  Clayberg  &  Gunn,  for  the  appellant. 

Toole  &  Wallace,  for  the  respondent. 

**  Harwood,  J.  Defendant  having  alleged  in  his  cross- 
complaint  those  contracts  and  transactions  concerning  the 
land  in  controversy,  shown  in  the  above  statement  of  the 
case,  demanding  affirmative  relief,  plaintiff  set  up  in  bar 
thereof  the  complaint  **  of  defendant  in  an  action  which  he 
commenced  in  1883;  wherein  he  alleged  substantially  the 
same  facts,  and  demanded  substantially  the  same  relief,  as 
in  his  cross-complaint  in  the  present  action.  To  which  com- 
plaint in  the  defendant's  action,  in  1883,  demurrer  was  inter- 
posed and  sustained,  and  no  further  action  was  taken  therein. 
And  the  plaintiff  here,  who  was  one  of  the  defendants  in  the 
action  of  1883,  avers  that  he  has  succeeded  to  the  rights  of 
all  the  other  defendants  in  that  action.  Wherefore,  he  insists 
that,  by  said  proceedings  in  the  former  action,  the  right,  title, 
and  equity  claimed  by  Binzel,  defendant  here,  in  and  to  the 
property  in  controversy,  has  "been  adjudicated  and  deter- 
mined, by  reason  whereof  he  is  estopped  from  asserting  his 
pretended  claim  to  said  property."  In  this  position  plaintiff 
was  sustained  by  the  ruling  of  the  trial  court. 

Appellant  has  made  some  attempt  to  point  out  differ- 
ences or  distinctions  between  the  complaint  of  Binzel  in  the 
action  of  1883  and  his  cross-complaint  in  the  present  action. 
But  a  careful  comparison  of  these  pleadings  we  think  dis- 
closes a  substantial  similarity  in  the  facts  alleged  and  relief 
sought;  with  this  exception,  that  the  complaint  of  1883  went 
further  than  the  cross-complaint  in  this  action,  and  contained 
allegations  in  reference  to  an  alleged  copartnership  compact 
engaged  in  between  Binzel  and  certain  of  those  defendants, 
and  a  violation  thereof,  and  other  grievances,  for  which  he 
demanded  a  large  amount  of  damages.  As  to  those  matters 
the  cross-complaint  in  the  present  action  is  silent.  But  in  so 
far  as  it  goes  in  alleging  the  contracts  and  facts,  on  which 
Binzel  claims  rights  of  ownership  and  possession  in  and  to 
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the  tract  of  land  in  controversy,  the  cross-complaint  to  this 
action  is  substantially  the  same  as  his  complaint  of  1883  on 
that  branch  of  the  case. 

The  authorities  support  the  proposition  urged  by  respond- 
ent that  if  the  alleged  cause  of  action  is  submitted  on  the 
merits  by  demurrer,  admitting  the  facts  alleged,  but  placing 
over  against  them  in  the  judicial  scale  the  proposition  of  law 
that  the  facts  pleaded  and  thus  admitted  are  insufficient  to 
warrant  judgment  in  favor  of  the  pleader;  and  upon  due  weigh- 
ing of  the  law  and  the  facts  those  facts  are  adjudged  insuf- 
ficient by  sustaining  the  demurrer,  and  this  ruling  is  rllowed 
to  stand;  those  facts  thereby  pass  under  the  rule  of  things 
adjudicated;  **  arid  the  party  against  whom  such  adjudica- 
tion proceeds,  as  well  as  his  privies  and  representatives,  are 
thereby  barred  from  again  asserting  the  same  facts  in  another 
action  pertaining  to  the  subject  as  efTectually  as  though  such 
facts  were  found  from  the  proof  or  admitted  ore  tenus  in  the 
course  of  the  trial.  Such  appears  to  be  the  rule  deducible 
from  the  authorities,  without  nmch  cojiflict:  Gould  v.  Evans- 
viUe  etc.  li.  R.  Co.,  91  U.  S.  526;  Bissell  v.  Spring  Valley,  124 
U.  S.  225;  Griffin  v.  Seymoitr,  15  Iowa,  30;  83  Am.  Dec.  396; 
Robinson  v.  Howard,  5  Cal.  429;  Ihntchaud  v.  Diaa,  3  Denio, 
238;  People  v.  Stephen,  51  How.  Pr.  235. 

But  this  rule  should  always  be  stated  and  npplied  with  due 
regard  to  some  modifying  conditions,  which  it  is  not  permit- 
ted to  violate.  Thus,  wiien  the  pleader  has  submitted  to 
the  ruling  of  the  court  on  demurrer,  agjiinst  the  sufficiency 
of  the  cause  of  action  or  defense,  as  stated,  that  ruling  would 
not  bar  him  or  those  in  privity  with  him  from  again  asserting 
the  same  facts,  accompanied  by  additional  allegations  which 
conjplete  the  statement  of  a  good  cause  of  action  or  defense: 
Gould  v.  Evansville  etc.  R.  R.  Co.,  91  U.  S.  526.  Nor  where 
an  action  is  commenced  to  effectuate  a  certain  purpose — such 
as  specific  performance  or  to  obtain  injunction — and  de- 
murrer is  interposed  and  sustained  on  the  ground  tliat  the 
complaint  does  not  show  facts  sufficient  for  such  action — that 
is,  to  invoke  such  relief — such  ruling  would  be  no  bar  to  an 
action  for  the  proper  remedy.  It  being  pointed  out  in  the 
consideration  of  such  demurrer  that,  altiiough  the  plaintiff*, 
for  instance,  alleges  an  agreement  for  the  sale  and  purchase 
of  a  piece  of  real  property,  and  payment  of  part,  or  even 
all,  of  the  purchase  price,  and  the  breach  of  such  agreenient 
by  the  vendor;   still,  if  no  other   equities   were  shown,  the 
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court  would  hold  that  the  complaint,  while  good  for  damages, 
is  indeed  insufficient  to  support  a  decree  for  specific  perform- 
ance {Boulder  Valley  etc.  Co.  v.  Farnham,  12  Mont.  1),  and 
would  therefore  sustain  the  demurrer.  It  may  be  said  that 
this  would  be  on  the  ground  of  want  of  jurisdiction.  But 
that  arises  because  of  insufficient  showing  of  facts  to  support 
the  relief  asked.  The  pleader  would  have  mistaken  his 
remedy,  and,  under  a  system  where  courts  of  law  and  equity 
were  separate,  the  demurrer  in  such  **  cases  would  prevail, 
and  the  party  be  remitted  to  the  proper  court  and  action  for 
redress.  And  under  our  united  jurisprudence,  where  equi- 
table and  legal  remedies  are  administered  in  the  same  court, 
and  frequently  in  the  same  action,  the  demurrer  in  such  a 
case,  as  instanced,  would  undoubtedly  prevail,  because  the 
relief  asked  could  not  be  granted  on  the  facts  stated;  and 
although  the  court  might  have  jurisdiction  under  our  united 
system  to  grant  other  relief,  it  would  probably  not  be  forced 
upon  the  plaintiff  until  he  had  shaped  his  action  to  that  end. 
But  when  he  came  into  court  with  his  suit  for  damages,  it 
would  be  found  that  he  pleaded  the  same  transaction  and 
breach  whereby  he  would  allege  he  was  damaged  in  a  cer- 
tain sum,  for  which  he  would  ask  judgment.  Likewise,  if 
the  action  was  commenced  prematurely,  as  appeared  on  the 
face  of  the  complaint,  it  would  be  held  insufficient  on  de- 
murrer for  that  cause:  Shelden  v.  Edwards,  35  N.  Y.  286. 
If  it  were  held,  in  such  cases,  that  the  order  sustaining  the 
demurrer  devitalized  the  facts  fiilst  pleaded  it  would  prevent 
setting  up  those  facts  in  another  action,  at  the  proper  time,  or 
in  the  proper  form,  and  for  available  relief.  So  it  is  said  by 
eminent  authority  in  considering  these  conditions:  "If  the 
first  suit  was  dismissed  for  defect  of  the  pleadings,  or  parties, 
or  a  misconception  of  the  form  of  proceedings,  or  the  want 
of  jurisdiction,  or  was  disposed  of  on  any  ground  which  did 
not  go  to  the  merits  of  the  action,  tlie  judgment  will  prove  no 
bar  to  another  suit":    Hughes  v.  United  States,  4:  Wall.  232. 

It  is  clear,  however,  that  defendant's  cross-complaint  falls 
within  the  rule,  and  not  the  exception.  He  has  in  the  case 
at  bar  reasserted  substantially  the  same  facts  as  in  complaint 
of  1883,  with  no  additional  matter;  and  he  asks  substan- 
tially the  same  character  of  relief.  Demurrer  was  sustained 
to  his  complaint,  and  that  ruling  stands  in  force.  Therefore, 
it  we  had  no  further  point  for  consideration,  we  should,  with- 
out hesitation,  affirm  the  ruling  of  the  trial  court,   that   the 
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matter  pleaded  in  the  cross-complaint  is  res  adjudieata,  and 
therefore  barred.  But  before  proceeding  to  that  conclusion 
it  must  be  inquired  whether  it  is  shown  that  the  demurrer  to 
Binzel's  complaint  of  1883  was  sustained  on  consideration  of 
the  merits;  for  the  authorities  harmoniously  concur  in  the 
proposition  **  that  it  must  clearly  appear  from  the  record 
in  the  former  case,  or  be  proved  by  competent  extraneous 
evidence,  that  the  matter  as  to  which  the  rule  of  res  adjudi- 
eata  is  invoked  as  a  bar  was  in  fact  adjudicated  in  the  for- 
mer action. 

Upon  this  point  it  is  said  by  Mr.  Justice  Nelson,  in  Packet 
Co.  V.  Sickles,  5  Wall.  592:  "As  we  understand  the  rule  in 
respect  to  the  conclusiveness  of  the  verdict  and  judgment  in 
a  former  trial  between  the  same  parties,  when  the  judgment 
is  used  in  pleading  as  a  technical  estoppel,  or  is  relied  on  by 
way  of  evidence  as  conclusive,  per  ae,  it  must  appear,  by  the 
record  of  the  prior  suit,  that  the  particular  controversy  sought 
to  be  concluded  was  necessarily  tried  and  determined;  that 
is,  if  the  record  of  the  former  trial  shows  that  the  verdict 
could  not  have  been  rendered  without  deciding  the  particular 
matter,  it  will  be  considered  as  having. settled  that  matter  as 
to  all  future  actions  between  the  parties;  and  further,  in  cases 
where  the  record  itself  does  not  show  that  the  matter  was 
necessarily  and  directly  found  by  the  jury,  evidence  aliunde 
consistent  with  the  record  may  be  received  to  prove  the  fact; 
but,  even  where  it  appears  from  the  extrinsic  evidence  that 
the  matter  was  properly  within  the  issue  controverted  in  the 
former  suit,  if  it  be  not  shown  that  the  verdict  and  judgment 
necessarily  involved  its  consideration  and  determination,  it 
will  not  be  concluded." 

And  again,  in  the  case  of  Russell  v.  Place,  94  U.  S.  608,  Mr. 
Justice  Field,  in  expressing  the  opinion  of  the  court,  observes: 

"It  is  undoubtedly  settled  law  that  a  judgment  of  a  court 
of  competent  jurisdiction,  upon  a  question  directly  involved 
in  one  suit,  is  conclusive  as  to  that  question  in  another  suit 
between  the  same  parties.  But  to  this  operation  of  the  judg- 
ment it  must  appear,  either  upon  the  face  of  the  record  or  bo 
shown  by  extrinsic  evidence,  that  the  precise  question  was 
raised  and  determined  in  the  former  suit.  If  there  be  any 
uncertainty  on  this  head  in  the  record,  as,  for  example,  if  it 
appear  that  several  distinct  matters  may  have  been  litigated, 
upon  one  or  more  of  which  the  judgment  may  have  passed, 
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without  indicating  which  of  them  was  thus  litigated,  and 
upon  wliich  the  judgment  was  rendered,  the  whole  subject 
mntter  of  ***  the  action  will  be  at  large,  and  open  to  a  new 
contention,  unless  this  uncertainty  be  removed  by  extrinsic 
evidence  showing  the  precise  point  involved  and  determined. 
To  apply  the  judgment,  and  give  eflfect  to  the  adjudication 
actually  made,  when  the  record  leaves  the  matter  in  doubt, 
such  evidence  is  admissible. 

"Thus,  in  the  case  of  the  Washington  etc.  Steam  Packet  Co. 
V.  Sickles,  24  How.  333,  a  verdict  and  judgment  for  the  plain- 
tiff in  a  prior  action  against  the  same  defendant  on  a  decla- 
ration, containing  a  special  count  on  a  contract,  and  the 
common  counts,  was  held  by  this  court  not  to  be  conclusive 
of  the  existence  and  validity  of  the  contract  set  forth  in  the 
special  count,  because  the  verdict  might  have  been  rendered 
without  reference  to  that  count,  and  only  upon  the  common 
counts.  Extrinsic  evidence  showing  the  fact  to  have  been 
otherwise  was  necessary  to  render  the  judgment  an  estoppel 
upon  those  points. 

"  When  the  same  case  was  before  this  court  the  second 
time  {Packet  Co.  v.  Sickles,  5  Wall.  580),  the  general  rule 
with  respect  to  the  conclusiveness  of  a  verdict  and  judgment- 
in  a  former  suit  between  the  same  parties,  when  the  judg- 
ment is  used  in  pleading  as  an  estoppel,  or  is  relied  upon  as 
evidence,  was  stated  to  be  substantially  this:  That,  to  render 
the  judgment  conclusive,  it  must  appear  by  the  record  of  the 
prior  suit  that  the  particular  matter  sought  to  be  concluded 
was  necessarily  tried  or  determined;  that  is,  that  the  verdict 
in  the  suit  could  not  have  been  rendered  without  deciding 
that  matter,  or  it  must  be  shown  by  extrinsic  evidence,  con- 
sistent with  the  record,  that  the  verdict  and  judgment  neces- 
sarily involved  the  consideration  and  determination  of  the 
matter." 

Announcements  to  the  same  effect  could  be  drawn  from 
many  other  cases  of  undoubted  authority:  See  Hughes  v. 
United  States,  4  Wall.  232;  Lore  v.  Truman,  10  Ohio  St.  53; 
Estep  V.  Larsh,  21  Ind,  196;  Keller  v.  Stolzenhach,  20  Fed. 
Rep.  47;  Woodland  v.  Newhall,  31  Fed.  Rep.  434;  Dygert  v. 
Dygert,  4  Ind.  App.  276. 

Now  it  appears  that  the  demurrer  in  the  former  action  speci- 
fied eight  objections  to  the  complaint,  but  the  same  may  be 
properly  consolidated  into  three  statutory  grounds  of  demur- 
rer, *'  namely:  1.  Want  of  sufficient  faots  alleged  to  consti- 
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tnte  a  cause  of  action;  2.  Misjoinder  of  causes  of  action;  3. 
Misjoinder  of  parties  defendant.  The  other  nominal  objections 
are  merely  specifications  of  particulars  in  which  the  com- 
plaint is  wanting  or  defective  on  some  of  those  grounds. 
The  record  does  not  disclose  the  particular  ground  upon 
which  the  court  sustained  the  demurrer.  As  to  that  ruling 
it  is  recorded  that  the  demurrer  was  sustained  by  the  court. 
But  respondent's  counsel  insists  that  from  the  general  order 
sustaining  the  demurrer  the  presumption  follows  that  it  was 
sustained  on  all  the  grounds  alleged  against  the  complaint  in 
the  demurrer.  Tin's  view,  although  urged  by  an  admirable 
argument  contained  in  respondent's  brief,  and  sought  to  be 
supported  by  citations  of  authority,  we  think  cannot  be 
maintained,  because  it  is  contrary  to  reason  and  the  rule  of 
law  upon  this  subject  sustained  by  the  great  weight  of  au- 
thority. The  case  of  People  v.  Stevens,  51  How.  Pr.  235, 
among  others  cited  by  respondent  in  support  of  the  presump- 
tion which  he  contends  for,  appears  to  be  the  nearest  in  point. 
It  is  a  New  York  decision,  not  of  the  last  resort,  but  of  the 
supreme  court,  general  term.  The  demurrer  under  consider- 
ation in  that  case  went  to  three  grounds:  Defect  of  parties; 
improper  joinder  of  causes;  and  want  of  sufhcient  facts 
alleged  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained  by  a  general  order,  not  showing  whether  upon  one 
or  more  of  the  alleged  grounds  of  objection  to  the  complaint. 
When  this  judgment  was  pleaded  in  bar  of  setting  up  the 
same  facts  in  another  action  it  was  insisted  that  the  de- 
murrer in  the  former  action  was  sustained  upon  all  the 
grounds  of  the  objection  stated  therein.  In  considering  that 
proposition  the  court  said: 

"It  was  according  to  the  order  and  judgment,  'the  de- 
murrer,' which  came  on  for  argument  at  the  special  term,  and 
it  was  'upon  the  demurrer'  that  the  judgment  in  favor  of 
defendant  was  given.  It  was  sustained,  not  in  part,  but  as 
a  whole,  and  that  could  only  be  done  by  reaching  a  conclu- 
sion unfavorable  to  the  plaintiffs  upon  every  issue  which  it 
presented." 

With  due  deference,  we  are  unable  to  adopt  or  follow  that 
holding.  It  seems  to  us  a  moment's  reflection  suffices  to 
*®  show  that  the  conclusion  there  stated  contradicts  the  real 
state  of  the  law,  as  well  as  the  constant  practice  of  the 
courts.  It  is  well  known  that,  if  either  ground  of  the  de- 
murrer is  sustained,  that  is  sufficient  to  support  the  order 
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sustaining  the  demurrer.  How,  then,  could  it  be  affirmed 
that  the  demurrer  could  only  be  sustained  "  by  reaching  a 
conclusion  unfavorable  to  the  plaintiffs  upon  every  issue 
which  it  presented."  That  untenable  conclusion  is  reached 
by  arbitrarily  declaring  that  the  demurrer  was  sustained  as 
a  whole,  when  the  same  order  could  have  been  made  on  find- 
ing only  one  objection  well  founded.  It  would  seem  as 
proper  to  presume  from  the  fact  that  several  shots  were  fired 
by  one  person  at  another,  either  of  which  taking  effect  in  a 
vital  spot  would  produce  death,  and  death  ensued,  that  every 
shot  hit  the  mark  with  fatal  effect,  and  so  hold  without  any 
further  showing. 

There  is  a  presumption  following  a  judgment  that  those 
things  were  adjudicated,  without  which  the  judgment  could 
not  have  been  rendered.  This  proposition  is  frequently  as- 
serted in  the  authorities,  and  is  well  founded,  because  it  is 
an  inherent  implication  that  those  things  were  considered  and 
determined,  without  which  the  ultimate  conclusion  would 
not  have  been  announced.  This  implication  shows  that 
the  court  in  sustaining  the  demurrer  held  some  one  of  the 
grounds  fatal  to  the  complaint,  stated  in  the  demurrer,  well 
founded;  for  without  such  finding  the  ultimate  conclusion 
that  the  demurrer  be  sustained  would  not  have  been  an- 
nounced by  the  court.  But  this  is  not  sufficient  to  maintain 
respondent's  position.  To  support  that  position  the  pre- 
sumption must  go  farther,  and  cover  the  broad  proposition 
that  by  a  ruling  sustaining  a  demurrer  which  attacks  the 
complaint  by  several  fatal  objections  it  must  be  presumed 
that  the  court  adjudicated  and  held  good  all  the  grounds 
which  the  demurrer  set  forth.  This  proves  too  much,  and 
thereby  weakens  the  proposition  so  that  it  falls  of  its  own 
untenable  weight.  Because  from  that  presumption  it  fol- 
lows that  where  the  complaint  is  demurred  to  on  several 
grounds,  such  as  misjoinder  of  causes,  and  also  misjoinder 
of  parties,  and  want  of  sufficient  facts  to  constitute  a  cause 
of  action,  as  in  the  case  of  the  demurrer  to  Binzel's  com- 
plaint of  1883,  if  the  court  adjudicated  and  determined  every 
**  ground  unfavorable  to  the  plaintiff",  it  proves  that  the 
court,  while  holding  that  the  case  was  not  in  court  in  proper 
form  of  action,  but  contained  a  misjoinder  of  causes  which 
could  not  be  lawfully  adjudicated  together,  and  also  a  mis- 
joinder of  parties  defendant  contrary  to  the  provisions  of  law, 
nevertheless,  being  aware  that  the  case  was  not  properly  before 
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it,  the  court  determined  to  hold  the  ease  fast  in  its  grasp,  and 
pass  upon  the  merits.  Such  is  the  inevitable  efiFect  of  pre- 
suming, from  the  order  merely  sustaining  such  a  demurrer, 
that  the  court  passed  upon  and  sustained  all  the  grounds  the 
demurrer  alleged.  The  impropriety  of  such  action  seems 
plain,  and  we  therefore  think  the  current  of  presumption  is 
the  other  way,  as  directly  held  by  the  supreme  court  of  Iowa, 
in  Griffin  v.  Seymour,  15  Iowa,  30,  83  Am.  Dec.  396,  where  it 
was  held  that  in  such  a  case  it  would  be  presumed  that  the 
court,  having  found  some  formal  defect,  by  reason  of  which 
the  case  was  not  properly  in  court,  would  not  then  proceed  to 
consider  and  pass  upon  the  merits.  This  is  also  in  accord 
with  the  reasoning  and  conclusion  of  a  great  number  of  cases 
(some  of  which  have  been  cited  supra),  that  it  must  be  clearly 
shown  that  the  very  matter  as  to  which  the  bar  of  res  odjudv' 
cata  is  invoked  was  adjudicated  and  determined  on  the  merits 
in  the  former  action.  That  it  is  not  enough  that  such  matter 
was  attempted  to  be  drawn  in  question  if  the  same  decision 
could  have  been  rendered  without  its  adjudication;  that  is,  if 
its  adjudication  is  not  inherently  implied  in  the  judgment,  it 
will  not  be  held  barred  unless  the  record  is  supplemented  by 
extraneous  proof  to  the  efifect  that  such  matter  was  adjudi- 
cated. The  very  rule  that  such  evidence  may  be  introduced 
in  its  tendency  contradicts  the  idea  that  the  uncertainty  will 
be  covered  by  presumption. 

The  application  of  the  presumption  contended  for  by  re- 
spondent would,  we  think,  frequently  contradict  or  suppress 
the  real  fact  with  unjust  consequences.  Suppose  a  complaint 
is  filed  which  is  subject  to  the  objection  of  misjoinder,  or  defect 
of  parties,  or  improper  joinder  of  causes  of  action.  And,  a 
demurrer  having  stated  these  grounds,  also  alleges  the  unten- 
able ground  of  insufficient  facts  to  constitute  a  cause  of  action. 
Now,  the  court,  in  considering  the  demurrer,  would  find  one 
of  the  first  mentioned  objections  well  founded.  But  as  to 
the  ••  latter  objection  the  court  would  either  not  consider  it 
at  all,  because  the  case  was  not  properly  in  court,  or,  if  the 
court  did  consider  that  objection,  it  would  be  found  untenable. 
But  for  the  other  defects  the  demurrer  would  be  sustained. 
Thereupon  an  order  would  be  entered  to  the  effect  that  the 
demurrer  is  sustained.  The  defect  fully  supports  that  order, 
and  we  venture  that  in  a  great  majority  of  cases  in  our  prac- 
tice, where  the  demurrer  is  used  with  great  frequency,  no 
more  specific  order  would  be  entered.     In  such  a  case,  if  th« 
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plaintiff  and  his  counsel  who  attended  the  argument  con- 
cluded the  court  was  right  in  its  ruling  on  the  demurrer, 
because  there  was  a  misjoinder  or  defect  of  parties,  or  an 
improper  union  of  causes,  they  would  not  appeal,  for  the 
appeal  would  be  unavailing.  Now,  if  the  presumption  for 
which  respondent  contends  be  established,  the  plaintiff  in 
such  a  case  would  be  barred  from  setting  up  those  facts  in 
another  action  against  the  same  parties,  or  some  of  them,  or 
their  privies,  free  from  the  former  defects,  while  as  a  matter 
of  fact  the  former  ruling  did  not  touch  the  merits.  It  is  said 
that  in  such  a  case  it  is  the  plaintiff's  duty  to  see  that  the 
entry  in  the  record  specifies  the  ground  on  which  the  former 
ruling  was  made,  or  that  it  was  made  without  prejudice  to 
another  action,  and  a  case  is  cited  in  support  of  that  view: 
Foote  V.  Gihhs,  1  Gray,  412.  It  may  well  be  answered  that  the 
time  has  come  when  it  is  not  considered  altogether  amiss  to 
claim  some  duties  as  due  from  the  court  toward  litigants;  and 
one  should  be  to  so  shape  the  entry  of  court  rulings  in  its 
record  as  not  to  raise  unjust  and  untrue  implications  against 
the  suitor,  of  which  he  is  not  the  author,  to  burden  or  defeat 
his  effort  to  obtain  justice.  Of  course  no  such  thing  would 
be  done  knowingly,  but  it  would  arise  in  many  cases  where 
demurrers  are  sustained  by  general  order,  if  the  presumption 
contended  for  prevailed.  And  in  the  multitude  of  rulings 
which  the  trial  judge  is  called  upon  to  make  he  does  not 
always  expound  the  grounds  thereof,  nor,  if  expounded, 
would  they  be  noted  in  the  record.  In  the  case  last  above 
cited  it  was  held  that  where  a  cause  was  dismissed,  and 
the  entry  of  the  order  showed  no  qualification,  as  that  it 
was  dismissed  "  without  prejudice,"  it  would  be  presumed  to 
have  been  dismissed  on  the  merits.  This  ruling,  however, 
®*  would  hardly  apply  under  our  code:  Comp.  Stats.,  sec. 
242.  Moreover,  in  a  later  case  {Foster  v.  The  Richard  Bus- 
teed,  100  Mass.  412,  1  Am.  Rep.  125),  the  supreme  court 
of  Massachusetts  cites,  but  does  not  follow,  Foote  v.  Gibbs,  1 
Gray,  412,  as  correctly  announcing  the  rule  of  procedure 
applicable  to  the  conditions  mentioned;  and  likewise  did 
Judge  Brewer  in  Smith  v.  Auld,  31  Kan.  262:  See,  also,  to 
the  same  effect  the  case  of  Steam  Gauge  &  Lantern  Co.  v.  Mey- 
rose,  27  Fed.  Rep.  213.  It  is  further  insisted  that  section  .'43 
of  the  Code  of  Civil.  Procedure  makes  it  obligatory  to  render 
judgment  on  the  merits  in  all  other  casos  than  those  stated 
in  the  five  subdivisions  of  the  preceding  section.     The  con- 
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text,  the  whole  chapter  of  which  that  section  is  a  part,  shows 
that  section  243  relates  to  the  case  at  a  stage  beyond  the  for- 
mation of  the  pleadings,  where  it  stands  for  consideration 
and  judgment  on  the  merits,  unless  it  is  dismissed  or  non- 
suited. The  interpretation  and  application  of  that  section, 
according  to  respondent's  contention,  would  make  a  judg- 
ment or  order  on  demurrer  conclude  the  merits,  even  if  the 
demurrer  stated  no  ground  which  went  to  tlie  merits,  because 
such  a  case  would  be  "  other  than  those  mentioned  in  section 
242."  We  think  it  clear  that  the  provisions  of  section  243 
do  not  apply  to  this  consideration. 

It  follows  that  the  order  sustaining  the  demurrer  to  Bin- 
zel's  complaint  of  1838  might  have  been  based  upon  defects 
not  touching  tlie  merits,  and  it  not  having  been  shown  that 
such  jiuigment  proceeded  upon  a  consideration  of  tlie  merits, 
the  ruling  of  the  trial  court  holding  that  the  facts  set  up  in 
the  cross-complaint  were  adjudicated  in  the  proceedings  of 
1883  cannot  be  sustained.  The  judgment  iu  this  action  is 
therefore  reversed,  and  the  cause  remanded  to  be  proceeded 
with  in  conformity  to  the  views  herein  expressed. 

Pembebton,  C.  J.,  and  De  Witt,  J.,  concur. 

JuDOMBMTS  ON  Dbmurber — CoNCLUsiVBNESs  OT. — A  final  judgment  on 
demurrer  to  a  petition  wiiich  goes  to  the  merits  renders  the  whole  matter 
re*  judicata:  Connecticut  elc  Ins.  Co.  v.  Smith,  117  Mo.  261;  38  Am.  St.  Rep. 
656,  and  note.  A  decision  apon  demurrer  is  conclusive  upnii  the  questions 
legitimately  involve.l:  Ellis  v.  Iforl/iern  Pac  R.  R.  Co.,  80  Wis.  459;  27 
Am.  St.  Rep.  44,  and  note. 

Judgments — Ke3  Judicata— Bordkn  o»  Pkoof. — Before  a  judgment  in 
one  action  can  operate  as  a  bar  to  another  it  must  appear  by  the  record,  or 
by  extrinsic  evidence,  that  the  precise  question  involved  in  the  second 
action  was  raised  and  determined  in  the  first:  BfU  v.  Mei-rifield,  109  N.  Y. 
202;  4  Am.  St.  Rep.  436;  Haines  v.  FUnn,  26  Neb.  380;  18  Am.  St.  Rep. 
785,  and  note.  To  the  same  effect,  Carson  v.  Clark,  1  Scam.  113;  25  Am.  Dea 
79,  and  Wright  v.  Griffey,  147  111.  496;  37  Am.  St.  Rep.  228,  and  not«.  8m 
particularly  the  extended  note  to  Lea  r.  Lea,  96  Am.  D«c.  785. 
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McDonald  v.  Montana   Wood  Company. 

[14  Montana,  88.] 

Mining  Claims — Location  of. — An  association  of  not  less  than  eight  per- 
sona may  locate  a  mining  claim  not  exceeding  one  hundred  and  sixty 
acres.  It  is  not  necessary  that  a  discovery  should  be  made  on  each 
twenty  acre  tract,  nor  that  each  twenty  acre  tract  should  be  marked  off 
on  the  surface  of  the  ground,  nor  that  work  should  be  done,  nor 
improvements  made  on  each  twenty  acres.  It  is  sufScieat  that  one 
hundred  dollars  be  expended  in  work  or  improvements  on  the  whole 
claim  within  any  one  year. 

Statutes  GiviNa  PaNiTivE,  Double,  or  Treble  Dahaoes  against  one 
cutting  or  otherwise  converting  to  his  own  use  timber  growing  on  the 
land  of  another  without  his  consent  are  confined  to  cases  where  some 
element  of  recklessness,  wantonness,  willfulness,  or  evil  design  enters 
into  the  act.  Therefore,  if  the  land  is  located  in  a  wilderness,  far  from 
human  habitatioa,  and  there  is  nothing  to  indicate  that  any  one  actu- 
ally asserted  ownership  of  any  part  of  the  country  thereabout,  and  there 
is  nothing  to  indicate  willfulness,  wantonness,  or  recklessness,  actual 
damages  only  will  be  allowed. 

Cowan  &  Parker,  for  the  appellant. 

Thomas  Joyes,  for  the  respondents. 

***  Pemberton,  C.  J.  On  the  twenty-third  day  of  Septem- 
ber, 1890,  plaintiffs  (being  seven  in  number)  and  Thomas 
Joyes  located  the  Landlock  placer  raining  claim,  a  tract  of 
ground  in  Jefferson  county,  which  they  estimated  at  the  time 
contained  160  acres,  but  wliich  afterward,  by  a  survey,  was 
found  to  contain  about  76  acres.  Plaintiffs  made  but  one  dis- 
covery on  the  entire  tract.  They  marked  the  boundaries  by 
blazing  a  tree  at  each  corner  of  the  entire  tract  of  ground,  and 
designated  each  of  said  corners  of  the  claim  by  writing  with  a 
pencil,  on  the  respective  blazed  trees,  the  name  of  the  claim,  and 
the  •*  corner  each  tree  represented.  They  also  marked  a  tree 
at  the  discovery  shaft,  and  posted  a  notice  on  the  claim.  The 
notice  contained  the  names  of  all  the  locators,  and  a  descrip- 
tion of  the  ground  claimed.  The  tract  of  land  so  located  was 
not  in  any  way  subdivided  into  20  acre  claims,  and  no  other 
discoveries  were  made,  or  marking  done  on  the  ground,  than 
as  stated  above.  During  the  year  1891  plaintiffs  did  work 
and  made  improvements  on  the  entire  tract  of  land  to  the 
amount  of  about  $150.  The  complaint,  which  was  filed 
November  21,  1891,  charged  that  in  the  month  of  December, 
1890,  and  at  divers  times  between  that  date  and  the  com- 
mencement of  this  suit,  the  defendant  knowingly,  willfully, 
and  maliciously  entered  upon  said  land  without  the  consent 
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of  plaintiffp,  and  cut  down  and  carried  away  a  large  amount 
of  trees  and  timber  growing  thereon,  etc.,  claiming  actual 
damages  in  the  sum  of  $3,000,  and  asking  judgment  for 
treble  damages  under  section  363  of  the  Code  of  Civil  Pro- 
cedure. The  answer  denies  the  title  of  plaintiffs,  and  all  the 
material  allegations  of  the  complaint.  The  case  was  tried 
by  the  court  with  a  jury.  The  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $549.63,  as  actual  damages,  which 
they  trebled,  making  the  sum  of  $1,648.49,  for  which  sum 
judgment  was  rendered.  Defendant  moved  for  new  trial. 
This  motion  was  overruled.  The  defendant  appealed  from 
the  judgment  and  the  order  refusing  a  new  trial. 

The  appellant  contends  that  the  location  of  the  mining 
claim  in  the  manner  as  above  described  is  a  nullity,  and  con- 
ferred upon  plaintiffs  no  right  or  title  to  the  Landlock  placer 
mining  claim,  or  to  the  riglit  of  possession  thereof.  The  ap- 
pellant claims  that,  under  the  law,  the  plaintiffs  should  have 
made  a  discovery  on  each  20  acre  tract  contained  in  the  land 
sought  to  be  located;  that  each  20  acre  tract  therein  contained 
should  have  been  marked  upon  the  surface  thereof,  so  that 
■the  boundaries  thereof  could  have  been  readily  traced;  that 
a  separate  location  of  each  20  acre  tract  was  necessary  under 
the  law;  and  that  work  or  improvements  of  the  value  of  $100 
should  have  been  done  on  each  20  acre  tract  contained  tiierein, 
for  the  year  1891.  Section  2330  of  the  Revised  Statutes  of 
the  United  States,  among  other  things,  provides:  "But  no 
location  of  a  placer  claim  made  after  the  ninth  day  of  July, 
1870,  •*  shall  exceed  160  acres  for  any  one  person  or  associa- 
tion of  persons."  Tliis  statute,  it  seems  to  us,  confers  the 
right  upon  an  association  of  not  less  than  eight  persons  to 
locate  cot  to  exceed  160  acres  in  one  claim.  This  has  been 
the  holding  and  ruling  of  the  United  States  land  department 
uniformly,  as  far  as  we  have  been  able  to  discover;  and 
patents  have  uniformly  issued  in  such  cases,  when  there  was 
a  showing  of  an  expenditure  of  $500  in  work  or  improve- 
ments upon  any  part  of  the  160  acre  claim:  See  Good  Return 
Min.  Co.,  4  Dec.  Dep.  Int.  221;  also,  Morrison's  Mining 
Rights,  7th  ed.,  134.  In  St.  Louis  Smelting  Co.  v.  Kemp,  104 
U.  S.  636,  Mr.  Justice  Field,  delivering  the  opinion  of  the 
court,  says:  "The  last  position  of  the  court  below — that  the 
owner  of  contiguous  locations,  who  seeks  a  patent,  must  pre- 
sent a  separate  application  for  each,  and  ohtain  a  separate 
survey,  and  prove  that  upon  each  the  required  work  has  been 
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performed — is  as  untenable  as  the  rulings  already  consid- 
ered "  ;  and  in  the  same  case  it  is  said:  ''It  would  be  absurd 
to  require  a  shaft  to  be  sunk  on  each  location  in  a  consolidated 
claim,  when  one  shaft  would  suffice  for  all  the  locations."  In 
this  case  just  cited  Mr.  Justice  Field  is  speaking  of  the  things 
necessary  to  be  done  by  an  applicant  to  obtain  a  patent  to 
placer  raining  ground.  In  no  case,  nor  in  any  ruling  or  de- 
cision of  the  United  States  land  department,  that  we  have 
been  able  to  find,  is  it  held  to  be  necessary  that  a  separate 
discovery,  separate  marking  of  the  boundaries,  separate  re- 
cording, and  separate  work  should  be  made  and  performed 
upon  each  20  acres  contained  in  a  160  acre  placer  claim  au- 
thorized to  be  located  under  one  location  by  an  association  of 
persons.  If  the  plaintiflfs  in  this  suit  had  made  such  a  dis- 
covery on  the  ground  in  controversy,  and  had  made  such  a 
location  thereof,  and  were  performing  such  work,  and  making 
such  improvements  thereon,  as  would  entitle  them  to  a  patent 
therefor  under  the  mining  laws  of  the  United  States,  then 
they  had  such  title  and  right  to  possession  as  would  entitle 
them  to  prosecute  this  action  for  damages  for  the  trespass 
complained  of. 

The  appellant  further  contends  that  the  evidence  shows  that 
the  plaintiffs  had  forfeited  any  right  or  title  they  may  have 
had  to  the  ground  in  controversy  by  failing  to  do  the  required 
•'  amount  of  work  thereon  for  the  year  1891.  The  evidence 
in  this  case  shows  that  work  of  the  value  of  about  $150  was 
done  for  tluit  year  upon  the  entire  claim.  If,  under  the  deci- 
sions of  the  land  department,  and  the  tendency  of  the  adju- 
dications of  the  courts,  $500  in  work  and  improvements  on 
any  part  of  a  160  acre  claim,  or  any  one  of  a  number  of  con- 
tiguous claims,  is  sufficient  to  entitle  applicants  to  a  patent 
for  the  whole  of  such  ground  or  claims,  then,  by  parity  of 
reason,  it  would  seem  that  $100  in  work  or  improvements 
expended  or  made  upon  such  160  acre  claim  in  any  one  year 
would  save  it  from  forfeiture.  Such  seems  to  be  the  view 
taken  by  the  land-offices,  and  is  in  accordance  with  the  cus- 
toms, rules,  and  regulations  of  miners  in  this  jurisdiction. 
But  in  this  case  a  forfeiture  was  not  pleaded  by  appellant  in 
its  answer,  although  the  court  below  permitted  evidence  of 
the  amount  of  work  done  on  said  claim  for  the  year  1891. 
There  is  no  evidence  of  a  re-entry  or  relocation  by  any  one 
on  account  of  failure  to  do  the  required  work  by  plaintiffs  on 
said  ground;  nor  does  the  defendant  connect  itself  with  any 
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outstanding  title  adverse  to  plaintiff,  or  plead  any  license  or 
warrant  to  enter  upon  the  ground  in  controversy.  We  do 
not  find  any  thing  in  the  record  to  support  the  plea  of  for> 
feiture. 

The  appellant  contends  that  in  this  case,  if  it  were  liable 
for  actual  damages,  the  court  below  erred  in  rendering  judg- 
ment for  treble  damages.  This  suit  was  instituted  for  dam- 
ages for  willful  and  malicious  trespass;  but  respondents 
contend  that,  notwithstanding  the  complaint  charges  willful 
and  malicious  trespass,  they  are  nevertheless  entitled  to 
treble  damages,  under  section  363  of  the  Code  of  Civil  Pro- 
cedure. The  respondents  contend  that  it  was  not  necessary, 
under  said  section,  to  allege  or  prove  malice,  wantonness,  or 
evil  design,  etc. 

In  Eiidlich  on  the  Interpretation  of  Statutes,  section  129, 
the  author,  commenting  on  similar  statutes,  says:  "Simi- 
larly, statutes  giving  punitive,  double,  or  treble  damages 
against  one  cutting  and  converting  to  his  own  use  timber 
growing  on  the  land  of  another,  without  the  latter's  consent, 
are  held  confined  to  cases  where  some  element  of  willfulness, 
wantonness,  carelessness,  or  evil  design  enters  into  the  act." 

In  Cohn  v.  Neeves,  40  Wis.  393,  the  court,  in  a  case  involv- 
ing •*  the  construction  of  a  statute  similar  to  the  one  under 
consideration  here,  says:  "  The  important  question  arising 
upon  the  various  exceptions  taken  by  defendants  is:  Does 
the  statute  give  the  treble  damages  when  the  conversion  is 
merely  a  technical  conversion  in  law,  as  in  the  case  before 
us,  or  was  it  only  intended  to  apply  to  cases  where  some 
ingredient  of  willfulness,  wantonness,  or  evil  design  enters 
into  the  act?  According  to  the  view  of  the  circuit  judge  the 
statute  applies  to  every  case  of  the  conversion  of  logs,  timber, 
or  lumber  floating  in  any  of  the  waters  of  this  state,  or  lying 
on  the  banks  or  shores  of  such  waters,  or  on  any  island  where 
the  same  may  have  drifted,  and  gives  treble  damages  as  the 
measure  of  recovery.  It  seems  to  us  that  this  is  an  unrea- 
sonable and  unsound  construction  of  the  provision.  True» 
the  language  used  is  general,  and,  if  literally  interpreted, 
would  include  any  conversion.  But,  says  an  acknowledged 
authority  on  this  subject,  in  interpreting  a  statute  it  is  not 
always  a  safe  rule,  or  a  true  line  of  construction,  to  decide 
according  to  the  strict  letter  of  the  act,  but  courts  will  rather 
consider  what  is  its  fair  meaning,  and  will  expound  it  differ- 
ently from  the  latter,  in  order  to  preserve  the  intent.     Qui 
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hasret  in  litera,  hseret  in  cortice:  Broom's  Legal  Maxims,  536. 
Observing  this  rule  of  interpretation,  looking  at  the  object 
and  purpose  of  the  statute,  we  cannot  think  it  was  intended 
to  apply  to  every  conversion  of  this  kind  of  property,  situated 
or  found  as  described,  without  regard  to  the  question  whether 
the  conversion  was  wanton  and  willful  or  not.  It  is  needless 
to  observe  that  the  law  is  highly  penal  in  its  character.  By 
way  of  punishment  it  subjects  the  wrongdoer,  in  certain 
cases,  to  an  extraordinary  liability  for  the  property  of  another 
appropriated  to  his  use.  In  some  cases  the  conversion  may 
be  merely  a  technical  one  in  law,  arising  from  accident,  mis- 
take, or  even  carelessness,  without  any  evil  design,  and  where 
the  damages  recoverable  at  common  law  afford  an  adequate 
compensation  to  the  party  injured."  The  same  conclusion 
is  arrived  at,  and  the  same  construction  placed  upon  a  simi- 
lar statute,  in  Wallace  v.  Finch,  24  Mich.  256. 

In  Kramer  v.  Goodlander,  98  Pa.  St.  353,  construing  a  stat- 
ute almost  identical  with  ours,  the  court  say:  "Its  [the  •' 
statute's]  object  is  the  prevention  of  willful  or  careless  cutting 
of  another's  timber,  by  at  once  punishing  the  wrongdoer,  and 
amply  compensating  the  owner." 

In  the  case  at  bar  the  evidence  shows  that  the  land  in  con- 
troversy was  located  out  in  the  wilderness,  far  away  from 
human  habitation.  The  plaintiffs  had  to  cut  a  trail  through 
the  timber  to  get  to  it.  The  defendant,  coming  to  the  land 
from  another  direction,  had  to  cut  a  trail  also.  The  defend- 
ant found  but  little  evidence  that  any  of  the  land  in  the 
vicinity  had  ever  been  claimed  by  any  person  for  any  pur- 
pose, except  the  blazing  of  four  or  five  trees,  and  a  small  dis- 
covery shaft  on  the  ground  in  controversy,  as  the  work  of 
plaintiffs.  There  was  nothing  to  indicate  that  anybody 
actually  asserted  ownership  or  dominion  over  any  part  of  the 
country  thereabout.  The  circumstances  attending  the  tres- 
pass complained  of  here  are  vastly  different  from  a  case 
where  a  person  cuts  down  a  shade  tree  in  front  of  another's 
house  or  lot,  or  enters  another's  close  and  damages  trees  or 
timber  therein,  when  all  the  evidences  of  ownership  in 
another  are  present.  These  are  the  acts  and  trespasses  we 
think  are  intended  to  be  denounced  and  punished  by  our 
statute.  The  evidence  in  the  case  does  not  support  the 
contention  that  there  was  any  willfulness,  wantonness,  or 
maliciousness  in  the  acts  or  conduct  of  the  defendant.  We 
therefore  think  that  the  evidence  did  not  justify  the  render- 
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ing  of  judgment  for  treble  damages  against  defendant  in  this 
case. 

It  is  ordered  that  the  judgment  of  the  court  below  be  mod- 
ified, by  rendering  judgment  in  favor  of  plaintiffs  against  the 
defendant,  for  the  amount  of  actual  damages  found  by  the 
jury,  and  in  other  respects  the  judgment  is  affirmed  as  mod- 
ified. 

Harwood,  J.,  concurs.      

Tkkspass. — Damages  for  Ccttiro  and  CATtRTiNO  Aw  at  Timbkb:  See 
the  extended  notes  to  Blaen  Avon  Coal  Co.  v.  MeCuUoh,  43  Am.  Rep.  563, 
and  Coal  Creek  Min.  etc.  Co.  t.  Moses,  54  Am.  Hep.  422. 

Mining  Location — Labor. — When  a  mining  rale  makes  work  upon  one 
•et  of  claims  work  npon  contiguous  claims  by  the  same  owner  the  amount 
required  to  hold  one  set  will  hold  all:  Bradley  v.  Lee,  38  CaL  366. 


Whittaker  V.  Helena, 

[14  Montana,  124.] 

NSOLIOBNCE — CONTRIBDTORT  OF  OnE  PkB.SON,  WhEN  IhPDTKI) TO  AhOTHKK. 

a  person  who  voluntarily  takes  passage  in  a  vehicle,  driven  and  man- 
aged by  another,  assumes  th«3  risk  of  the  care  and  skill  of  the  latter, 
and  if  an  injury  results  to  which  the  negligence  of  the  latter  contrib- 
uted, cannot  recover  therefor. 

Sydney  II.  Mclntire^  for  the  appellant 

F.  Adkinson  and  John  S.  Millerj  for  the  respondent. 

*•''  Pemberton,  C.  J.  This  is  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff  by  hiing 
thrown  from  a  buggy  in  the  streets  of  said  defendant  city. 
Among  other  things,  the  complaint  alleges,  substantially, 
that  on  the  thirtieth  day  of  August,  1890,  and  for  some  days 
prior  thereto,  the  defendant  wrongfully  and  negligently  au- 
thorized and  permitted  a  certain  show  to  be  maintained  and 
conducted  in  a  tent,  or  canvas-covered  wagon,  on  Grand 
street,  in  said  city;  that  said  show  was  such  an  obstruction 
as  to  render  travel  along  said  street  unsafe  and  dangerous, 
and  was  of  such  character  as  to  frighten  gentle  and  well- 
broken  horses  driven  along  said  street;  that  on  said  thirtieth 
day  of  August  plaintiff  was  riding  in  a  buggy  drawn  by  a 
safe  and  gentle  horse,  which  was  being  driven  with  due  care 
and  caution  along  said  street,  when  said  horse,  without  any 
fault  or  negligence  of  plaintiff,  became  frightened  at  said 
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show  tent  or  wagon,  became  unmanageable,  and  ran  away, 
upsetting  said  buggy  and  throwing  plaintiff  to  the  ground 
with  great  force,  whereby  he  was  greatly  injured  and  dam- 
aged; that  plaintiff,  in  the  lawful  transaction  of  his  business 
had  necessarily  to  pass  along  said  street.  The  allegations  of 
the  complaint  are  denied  by  the  answer.  The  case  was  tried 
in  the  court  below  with  a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff  for  one  thousand  dollars,  for  which  sum  judg- 
ment was  rendered.  Defendant  moved  for  new  trial,  which 
was  denied.  This  appeal  is  prosecuted  from  the  judgment 
and  order  denying  the  motion  for  new  trial. 

The  evidence  clearly  shows  that  the  plaintiff,  at  the  time 
of  the  accident  set  forth  in  his  complaint,  was  riding  with 
one  James  S.  Dunn,  who  owned  the  buggy  and  horse,  and 
was  driving  the  same.  Dunn,  it  seems,  was  on  his  way  to 
lunch,  and  invited  plaintiff,  who  lived  in  the  same  part  of 
the  city,  to  ride  with  him,  as  it  seems  he  did  almost  every 
day  prior  thereto.  Tiie  evidence  does  not  show  that  plaintiff 
knew  of  the  existence  of  the  alleged  obstruction  to  travel  on 
the  street,  but  Dunn  swears  that  he  knew  of  it.  Dunn  was, 
at  the  time,  ***  an  alderman  of  the  city.  It  appears  from 
that  evidence  the  accident  to  plaintiff  occurred  at  about  1 
o'clock  P.  M.  on  the  thirtieth  day  of  August.  At  12  m.  of 
said  day  there  was  a  meeting  of  the  city  council  of  said  city. 
Dunn  swears  that  he  was  at  that  meeting,  and  in  an  earnest 
and  excited  manner  called  the  attention  of  the  council  to  the 
fact  that  this  show  in  the  tent  or  wagon  was  located  and 
doing  business  on  Grand  street,  and  also  called  the  attention 
of  the  council  to  its  dangerous  character;  that  the  mayor 
stated  that  he  would  see  to  its  removal  at  once;  that  there- 
upon the  council  adjourned,  and  that  he  went  immediately 
to  Edwards  street,  got  his  horse  and  buggy,  drove  to  Main 
street,  took  the  plaintiff  into  his  buggy,  as  he  was  in  the 
habit  of  doing  every  day,  and  started  up  Grand  street,  and, 
in  attempting  to  pass  this  tent  or  wagon,  the  accident  hap- 
pened which  resulted  in  plaintiff's  being  injured  and  dam- 
aged; that  the  tent  or  wagon  was  on  one  siJe  of  the  street, 
and  a  pile  of  rock  the  city  was  using  in  work  on  the  street 
was  on  the  opposite  side  of  Grand  street  from  the  tent  or 
wagon;  that,  in  attempting  to  pass  between  the  tent  or 
wagon  and  said  pile  of  rock,  the  horse  became  frightened, 
and  ran  the  buggy  over  the  rock  pile,  turning  the  buggy  over, 
throwing  the  occupants  out,  and  inflicting  upon  the  plaintiff 
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the  injuries  for  which  he  sues  in  this  action.  This  evidence 
of  Dunn  is  in  no  way  questioned.  That  he  knew  the  ob- 
structed and  dangerous  condition  of  Grand  street  (if  it  was 
in  a  dangerous  and  obstructed  condition)  when  he  drove 
upon  it  is  beyond  dispute.  Under  this  state  of  facts  could 
Dunn  recover  if  he  were  prosecuting  this  suit  against  the 
city?  If  he  could  not  recover,  can  this  plaintiflF,  who  was 
voluntarily  riding  with  him  in  his  buggy,  recover?  Was 
Dunn  guilty  of  such  contributory  negligence  as  would  defeat 
l)i8  rigbt  to  recovery,  when  he  drove  upon  the  street,  knowing 
the  condition  thereof?  If  so,  was  his  negligence  imputable 
to  the  plaintiff,  so  as  to  defeat  a  recovery  on  his  part? 

In  Prideaux  v.  Mineral  Point,  43  Wis.  513,  28  Am.  Rep.  558, 
a  case  involving  the  question  under  discussion,  the  court  says: 
*'One  voluntarily  in  a  private  conveyance  voluntarily  trusts 
his  personal  safety  in  the  conveyance  to  the  person  in  control 
of  it.  Voluntary  entrance  into  a  private  conveyance  adopts 
•*•  the  conveyance,  for  the  time  being,  as  one's  own,  and 
assumes  the  risk  of  the  skill  and  care  of  the  person  guiding 
it.  Pro  hac  vice,  the  master  of  a  private  yacht,  or  the  driver 
of  a  private  carriage,  is  accepted  as  agent  by  every  person 
voluntarily  committing  himself  to  it.  When  paterfamiliaa 
drives  his  wife  and  child  in  his  own  vehicle  he  is  surely 
their  agent  in  driving  them,  to  charge  them  with  his  negli- 
gence. It  is  diflicult  to  perceive  on  what  principle  he  is  less 
the  agent  of  one  who  accepts  his  or  their  invitation  to  ride 
with  them.  There  is  a  personal  trust  in  such  cases,  which 
implies  an  agency.  So,  several  persons  voluntarily  associat- 
ing themselves  to  travel  together  in  one  conveyance,  not  only 
put  a  personal  trust  in  the  skill  and  care  of  that  one  of  them 
whom  they  trust  with  the  direction  and  control  of  the  con- 
veyance, but  appear  to  put  a  personal  trust  each  in  the  dis- 
cretion of  each  against  negligence  affecting  the  common 
safety.  One  enters  a  public  conveyance  in  some  sort  of 
moral  necessity.  One  generally  enters  a  private  conveyance 
of  free  choice,  voluntarily  trusting  to  its  sufficiency  and 
safety.  It  appears  absurd  to  hold  that  one  voluntarily 
choosing  to  ride  in  a  private  conveyance  trusts  to  the  suffi- 
ciency of  the  highway;  to  the  care  and  skill  exercised  in  all 
other  vehicles  upon  it;  to  tiie  care  and  skill  governing  trains 
at  railroad  crossings;  to  the  care  and  skill  of  every  thing 
except  that  which  is  most  immediately  important  to  himself^ 
and  trusts  nothing  to  the  sufficiency  of  the  \*iry  vehicle  in 
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wliich  he  voluntarily  travels;  nothing  to  the  care  and  skill 
of  the  person  in  charge  of  it.  His  voluntary  entrance  is  an 
act  of  faith  in  the  driver;  by  implication  of  law,  he  accepts 
the  driver  as  his  agent  to  drive  him.  In  the  absence  of  ex- 
press  adjudication,   the   general   rules   of    implied   agency 

appear  to   sanction   this  view A  woman    may,   and 

should,  refuse  to  ride  with  a  man  if  she  dislike  or  distrust 
the  man,  or  his  horse,  or  his  carriage.  But,  if  she  voluntarily 
accept  his  invitation  to  ride,  the  man  may,  indeed,  become 
liable  to  her  for  gross  negligence;  but,  as  to  third  persons, 
the  man  is  her  agent  to  drive  her — she  takes  man,  and  horse, 
and  carriage  for  the  jaunt;  for  better,  for  worse."  Otis  v. 
Town  of  Janesville,  47  Wis.  422,  is  to  the  same  effect. 

In  Lake  Shore  etc.  R.  R.  Co.  v.  Miller,  25  Mich.  274,  a  case 
130  involving  the  question  whether  or  not  the  negligence  of 
the  driver  of  a  private  team  was  imputable  to  one  who  was 
riding  voluntarily  with  the  driver,  Mr.  Chief  Justice  Chris- 
tiancy,  speaking  for  the  court,  says:  "The  materiality  of  this 
question  must  depend  upon  another — whether  the  plaintiff's 
own  negligence  or  that  of  Eldridge,  who  was  driving  the 
team,  contributed  to  the  injury,  within  the  meaning  of  the 
generally  settled  rule  upon  this  subject;  for,  as  she  was  rid- 
ing with  Eldridge,  the  owner  and  driver  of  the  team,  any 
negligence  of  Eldridge  equally  affects  her  rights  in  this  suit, 
as  was  properly  held  by  the  court." 

These  authorities  all  hold  that  if  the  negligence  of  the 
party  injured,  or  of  his  driver,  which  is  imputed  to  him,  ma- 
terially contributed  to  the  injuries, he  cannot  recover,  although 
the  party  complained  of  has  not  been  free  from  negligence. 
In  the  case  at  bar  it  seems  clear  that  Dunn  was  not  only 
guilty  of  contributory  negligence,  but  that  he  was  reckless  in 
driving  into  a  street  which  he  swears  he  knew  to  be  danger- 
ously obstructed.  His  negligence  must  be  held  as  imputable 
to  plaintiff.  If  Dunn  could  not  recover  under  the  facts  and 
circumstances  of  the  case,  neither  could  the  plaintiff,  although 
the  defendant  may  have  been  guilty  of  negligence  on  its  part, 
which  it  is  not  necessary  in  this  case  to  determine.  There  are 
other  assignments  of  error  in  the  record,  but  we  do  not  con- 
sider it  necessary  to  consider  them,  as  we  think  the  treat- 
ment above  decisive  of  the  case.  The  court  below  recognized 
the  law  as  stated  above  as  applicable  to  this  case,  and  so  de- 
clared it  to  the  jury  in  the  instructions  given.  But  the  ver- 
dict seems  to  us  to  have  been  rendered  in  disregard  of  the 
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law  as  given  by  the  court,  as  well  as  of  the  evidence  in  the 
case.  We  think  the  court  should  liave  granted,  for  these 
reasons,  the  motion  of  the  defendant  for  a  new  trial. 

The  judgment  is  therefore  reversed,  and  cause  remanded 
for  new  trial. 

Habwood,  J.,  concurs. 

Neqlioxno  or  Omb  Psbsoh  when  iMpnTZD  to  Anothib:  8e«  Mullen 
T.  City  q/  Owosio,  100  Mich.  103;  ante,  p.  436,  and  note. 


Beaithwaite  V.  Harvey. 

[14  MONTAKA,  208.] 

A  JxTDOtmrr  Aqatnst  ak  Administrator  or  a  Dbckaski)  Psrson  ia  one 
atate  is  no  evidence  of  debt  in  a  subsequent  action  by  the  same  person 
in  another  state  against  an  administrator,  whether  the  same  or  a  dif- 
ferent  person,  appointed  there,  or  against  any  other  person  having 
assets  of  the  deceased. 

Judgments — Parties. — As  Administrator  Undkr  a  Qrant  of  Admin- 
istration IN  Onb  State  is  not  privy  in  law  nor  in  estate  to  an  admin- 
istration  in  anotlier  state. 

Judgment — Parties. — An  Administratob  ha«  no  authority  to  act  for  or 
biud  the  estate  outside  of  the  jurisdiction  of  the  state  of  his  appoint- 
ment, and  therefore  cannot  be  bound  by  a  judgment  entered  against  an 
administrator  of  the  same  estate  in  another  state  on  the  ground  that  he 
participated  in  the  defense  of  the  action  in  the  other  state. 

Statute  or  Limitations — Nxw  Promise. — A  letter  from  an  alleged  debtor 
stating  that  if  he  does  not  hear  from  the  creditor  soon  he  will  tender 
the  amount  due,  and  that  whatever  is  due  is  ready  whenerer  he  can 
safely  pay  either  to  the  person  to  whom  the  letter  is  direoted,  or  to  an- 
other person  named  therein,  does  not  constitute  a  new  promise  suffi- 
cient to  remove  the  bar  of  the  statute  of  limitations,  because  it  shows 
that  there  was  a  dispute  as  to  what  was  due  and  to  whom  it  was  pay- 
able, and  that  the  alleged  debtor  was  not  willing  to  pay  until  these  two 
questions  were  settled. 

George  W.  Newton  and  Middleton  &  Lights  for  the  appel- 
lant. 

Strevell  &  Porter,  for  the  respondent. 

»*•  Pemberton,  C.  J.  Through  this  action  plaintiff  seeks 
to  recover  judgment  against  Phillip  Harvey,  administrator 
of  Joseph  Leighton,  deceased,  on  a  demand  for  the  payment 
of  five  thousand  five  hundred  and  thirty-five  dollars  and 
ninety- three  cents,  and  interest,  arising  on  a  contract  herein- 
after referred  to.     The  claim  was  presented  to,  and  disal- 
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lowed  by,  the  administrator  of  the  decedent.  This  action  was 
then  brought  in  the  district  court  thereon.  The  questions  in- 
volved in  this  appeal  arise  on  the  action  of  the  trial  court  in 
striking  from  tlie  complaint  portions  thereof,  on  motion  of 
defendant,  and  thereafter  sustaining  demurrer  interposed  to 
the  complaint,  on  the  ground  that  it  shows  no  Bufficient  facts 
to  constitute  a  cause  of  action,  because  it  appears  on  the  face 
thereof  that  the  cause  of  action  is  barred  by  the  statute  of 
limitations. 

It  appears  that  in  1880  a  contract  for  the  transportation  of 
certain  freight  from  Bismarck,  Dakota,  via  the  Missouri  river 
by  boat  to  Fort  Buford,  was  made  between  plaintiff,  as  trans- 
porter, and  decedent  and  several  others,  as  consignors.  The 
contract  was  made  and  evidenced  by  the  following  letter: 

"  Bismarck,  D.  T.,  Nov.  3,  1880. 
"Capt.  Wm.  Braithwaite,  Steamer  ^EclipseJ' 

*'  Dear  Sir:  On  your  accepting  this  proposition,  will  agree 
to  give  you  one  dollar  and  seventy-five  cents  ($1.75)  per  one 
hundred  pounds,  from  Bismarck  to  Fort  Buford,  on  freight 
up  to  the  amount  of  one  hundred  tons,  and  on  all  over  and 
above  one  hundred  tons,  one  dollar  and  fifty  cents  ($1.50) 
per  one  hundred  pounds.  Receipts  to  be  equal  to  lOO  tons 
to  Buford.  Freight  to  be  paid  on  receipt  of  bills  of  lading 
by  draft  at  ten  days'  sight  on  Jos.  Leighton,  St.  Paul. 

"  Yours,  etc.  J.  C.  Barr, 

"Agt.  for  H.  C.  Akin,  Jos.  Leighton  &  Benton  Line." 

***  The  freight  mentioned  was  transported,  as  appears, 
with  some  delays  and  other  incidents  in  relation  to  the  ful- 
fillment of  the  contract,  which  are  not  necessary  to  recite  in 
this  determination,  and  thereby  the  claim  for  the  enforce- 
ment of  which  this  suit  is  prosecuted  accrued  in  said  year. 

The  complaint  not  only  pleads  this  contract,  but  alleges 
that  on  the  twelfth  day  of  November,  1887,  this  plaintiff  in- 
stituted a  suit  in  the  district  court  of  the  then  territory  of 
Dakota,  in  and  for  the  county  of  Burleigh,  now  in  the  state 
of  North  Dakota,  against  Joseph  Leighton,  and  several  other 
parties  alleged  to  be  interested  with  him,  to  recover  the 
amount  alleged  to  be  due  plaintiff  thereon.  This  suit  was 
by  attachment,  and  the  property  of  Joseph  Leighton  in  said 
territory  at  the  time  was  seized  thereunder.  All  the  pro- 
ceedings in  said  suit,  and  the  history  thereof,  are  set  out  in 
the   complaint,  or  referred   to  as   exhihits,  and  made   part 
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thereof,  including  the  judgment  of  the  district  court,  and  the 
appeal  therefrom  to  the  supreme  court  of  said  territory,  and 
the  judgment  of  said  supreme  court.  In  these  allegations  the 
death  of  Joseph  Leighton  is  shown  to  have  occurred  on  the 
second  day  of  September,  1888,  at  Custer  county,  in  the  state 
of  Montana,  where  he  resided.  Joseph  Leighton  was  never 
personally  served  with  process  in  the  Dakota  suit.  After  his 
death  one  Harvey  Harris  was  appointed  administrator  of  his 
estate  in  Dakota  territory,  and  appeared  as  sucii,  and  de- 
fended such  suit.  It  seems,  too,  that,  pending  said  suit  in 
Dakota,  certain  other  parties  were  permitted  to  intervene 
therein.  These  matters  are  particularly  set  out  in  para- 
graphs 17,  19,  20,  21,  22,  and  23  of  the  complaint,  and  are  as 
follows: 

"  17.  That  thereafter,  on  or  about  the  eleventh  day  of  Feb- 
ruary, 1889,  one  Harvey  Harris,  of  said  Burleigh  county,  was 
duly  appointed  administrator  of  the  estate  of  said  Joseph 
Leighton,  deceased,  by  the  tlien  probate  court  of  said  Bur- 
leigh county,  territory  of  Dakota,  the  same  being  a  court  of 
general  jurisdiction  in  probate  matters,  and  having  and  pos- 
sessing jurisdiction  for  the  appointment  of  the  said  Harris, 
as  hereinbefore  shown;  that,  after  qualifying  under  said  ap- 
pointment, in  accordance  with  the  laws  of  the  then  territory 
of  Dakota,  now  state  of  North  Dakota,  the  said  Harris  en- 
tered **'  upon  the  discliarge  of  his  duties  as  such  adminis- 
trator of  the  estate  of  said  Joseph  Leighton,  deceased,  in  said 
Burleigh  county  and  territory,  and  continued  in  the  dis- 
charge of  said  duties  as  such  administrator,  until  the  said 
estate  in  said  Burleigh  county,  then  territory  of  Dakota,  now 
state  of  North  Dakota,  was  fully  administered. 

**  19.  That  thereafter,  on  or  about  the  fifteenth  day  of 
March,  1889,  by  stipulation,  a  copy  of  which  is  hereto  at- 
tached and  referred  to,  and  found  upon  page  46  of  Exhibit 
'  1,'  and  by  an  order  of  said  district  court,  in  which  said 
action  was  pending,  a  copy  of  which  order  is  hereto  attached 
and  referred  to,  and  found  upon  pages  47  and  48  of  Exhibit 
*  1,'  hereto  attached,  said  Harvey  Harris,  as  administrator  of 
the  estate  of  Joseph  Leighton,  deceased,  came  into  said  court, 
and  entered  bis  appearance  in  said  action,  and  as  a  party 
defendant  therein,  and  as  the  administrator  and  successor  of 
the  said  Josepii  Leighton,  deceased,  and  that  said  action  was 
revived  and  continued  against  said  Harris,  as  said  adminis- 
trator, and   thereafter  proceeded  with  said  Harris  as  said 
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administrator  of  said  Joseph  Leigh  ton,  deceased,  as  a  party 
defendant. 

"  20.  That  on  or  about  the  twenty-third  day  of  February, 
1889,  William  Rea  and  George  F.  Robinson,  copartners  as 
Robinson,  Rea  &  Co.,  J.  C.  Kay,  and  Woodruff  McKnight, 
copartners  as  Kay,  McKnight  &  Co.,  A.  W.  Cad  man  as  A.  W. 
Cadman  &  Co.,  and  Joseph  McC.  Biggert,  applied  to  said 
court  to  intervene  in  said  action,  and  by  said  court  were  per- 
mitted so  to  do,  and  so  did,  and  thereafter  said  action  pro- 
ceeded with  said  intervenors  as  parties  thereto;  and  tliat  a 
copy  of  the  order  of  said  court  permitting  said  intervention  is 
hereto  attached  and  referred  to,  and  found  on  pages  51  to  62 
of  Exhibit  '1,'  hereto  attached;  and  said  intervenors  served 
and  filed  their  complaint  in  intervention  in  said  action,  and 
a  copy  of  the  same  is  hereto  attached,  and  referred  to  and 
found  upon  pages  53  to  60  of  said  Exhibit '  1,'  hereto  attached, 
and  that  thereafter,  on  or  about  the  twenty-second  day  of 
March,  1889,  the  plaintiff  served  and  filed  his  answer  to  said 
intervenors'  complaint,  and  a  copy  of  the  same  is  hereto 
attached  and  referred  to,  and  made  a  part  hereof,  and  found 
upon  pages  61  to  66  of  Exhibit  '  1,'  hereto  attached. 

218  u  21.  That  the  defendant  herein,  as  the  general  admin- 
istrator of  the  estate  of  said  Joseph  Leighton,  deceased,  im- 
mediately upon  his  appointment  and  qualification  as  such 
as  hereinbefore  shown,  was  notified  of  the  pendency  of  said 
action  in  said  Burleigh  county,  territory  of  Dakota,  now  state 
of  North  Dakota,  and  of  the  plaintiff's  claim  therein,  and 
thereafter  said  action  proceeded  to  trial  in  said  district  court, 
and  the  defendant  herein  the  same  contested  and  defended 
in  the  name  of  said  Harvey  Harris  as  administrator,  as  here- 
inbefore shown,  and  therefore  invoked  the  jurisdiction  and 
determination  of  said  court,  employed  counsel,  produced  evi- 
dence, and  the  issues  of  said  contest  and  defense  prosecuted 
to  a  final  determination;  and  such  proceedings  were  had  ia 
said  action  from  time  to  time  by  the  direction  and  co-opera- 
tion of  the  defendant  herein,  that  on  the  twenty-eiglith  day 
of  August,  1891,  final  judgment  was  rendered  and  entered  in 
said  action,  in  favor  of  the  plaintiff  and  the  said  intervenors, 
and  against  the  defendant  Harvey  Harris,  as  administrator 
of  the  estate  of  said  Joseph  Leighton,  deceased,  to  be  paid  in 
due  course  of  administration,  and  the  other  defendants  in 
said  action,  except  Akin,  for  the  sum  of  seven  thousand  three 
hundred  and  thirty-five  dollars  and  eighty-five  cents,  and  for 


March,  1894.]       Braithwaite  v.  Harvbt.  629 

certain  costs  of  said  action,  amounting  to  the  ium  of  two 
hundred  and  fifty  dolhirs  and  thirty-six  cents,  and  that  said 
judgment  is  in  full  force  and  unreversed,  and  that  a  copy 
thereof  is  liereto  attached,  and  referred  to  as,  and  made  a 
part  of,  this  allegation,  and  found  upon  pages  73  and  89  of 
Exhibit  '  1,'  hereto  attached. 

"22.  That  the  said  Joseph  Leigh  ton,  in  his  lifetime,  in 
writing,  signed  by  him,  the  said  Joseph  Leighton,  and  on  the 
twenty-first  day  of  July,  1888,  acknowledged  the  said  indebt- 
edness under  the  said  contract  for  the  work,  labor,  and  ser- 
vice performed  under  and  by  virtue  of  said  contract  of 
affreightment  by  this  plaintiff,  as  aforesaid,  which  acknowl- 
edgment was  in  words  and  figures  as  follows,  that  is  to  say; 

"  'Joseph  Leighton,  E.  B.  Weirick, 

" '  President.  Cashier. 

"  ♦  W.  B.  Jordan,  H.  B.  Wiley, 

"  Vice  Pres't.  Asst.  Cashier. 

"*  2,752  First  National  Bank. 

" '  Capital 150,000 

"  '  Surplus  and  undivided  profits 65,000 

"  '  Miles  City,  Montana,  7/21,  1888. 
»*»  "  V.  D.  Biggert,  Pittsburg, 

"  '  Dear  Sir:  Nothing  from  you  yet.  If  I  don't  hear 
soon,  I  will  go  to  Bismarck,  and  tender  amt.  due,  as  I  don't 
want  to  be  bothered  any  more.  Whatever  is  due  is  ready,  as 
it  has  been  for  the  last  seven  years,  whenever  I  can  safely 
pay  either  you  or  Braithwaite. 

"  *  Yours  truly, 

"  '  J.  Leighton.* 

"  That  the  sum  owing  to  plaintiff,  as  shown  by  the  allega- 
tions hereinbefore  contained,  was  the  amount,  and  not  other- 
wise, referred  to  in  said  letter;  and  the  Braithwaite  mentioned 
therein  is  this  plaintiff,  and  none  other;  and  the  said  J.  D. 
Biggert,  claiming  to  act  and  acting  on  behalf  of  said  inter- 
venors,  was  not  a  stranger  to  the  transaction.  That  on  divers 
and  sundry  times  the  said  Joseph  Leighton  acknowledged 
said  indebtedness,  to  wit,  on  the  twenty-seventh  day  of  June, 
1888,  on  the  twenty-second  day  of  July,  1888,  and  on  the 
fifth  day  of  August,  1888,  as  will  more  fully  appear  from 
pages  74  to  77  of  Exhibit  *  1,'  hereto  annexed,  and  made  a 
part  hereof.  That  again,  on  the  first  day  of  August,  1888, 
the  said  Joseph  Leighton,  by  one  George  T.  Webster,  his 


630  Braithwaite  v.  Hakvey.  [Montana, 

attorney,  duly  authorized  so  to  do,  acknowledged  under 
oath  the  making  of  the  contract  of  affreightment  hereinbefore 
mentioned,  and  the  voyage,  as  will  more  fully  appear  from 
pages  42  to  45  of  said  Exliibit  *  1,'  hereto  annexed,  and  made 
and  referred  to  as  a  part  hereof. 

"  23.  That  there  has  been  paid  plaintiff,  and  applied  in 
liquidation  of  a  part  of  the  amount  so  due  plaintiff,  as  afore- 
Bai(i,  from  the  said  Harvey  Harris,  as  administrator  of  the 
estate  of  Joseph  Leighton,  deceased,  the  sum  of  four  hundred 
and  thirteen  and  92-100  (413.92)  dollars,  said  payment  being, 
made  on  the  thirty-first  day  of  March,  1892.  That  there- 
tofore, and  the  twenty-eighth  day  of  November,  1891,  there 
was  paid  on  account  of  said  indebtedness  owing  to  this 
plaintiff  the  further  sura  of  two  thousand  dollars  ($2,000), 
which  sum  was  paid  for  and  in  behalf  of  the  said  Joseph 
Leighton  by  Kelly  &  Jordan,  who  had  heretofore  obligated 
themselves  to  pay  the  same  for  and  in  behalf  of  the  said 
Joseph  Leighton.  And  that  the  estate  of  the  said  deceased  \x\ 
the  territory  of  Dakota,  now  state  of  North  Dakota,  has  been 
fully  administered  upon,  settled,  and  exhausted,  and  said 
administrator's  final  accounts  ****  presented  to  the  county 
court  in  and  for  said  Burleigh  county,  state  of  North  Dakota, 
the  same  having  exclusive  jurisdiction  therein,  and  by  said 
court  passed,  allowed,  and  approved,  and  said  administrator 
discharged  from  said  trust,  and  that  a  copy  of  the  order  of 
said  county  court  passing,  allowing,  and  approving  said  final 
account  is  hereto  attached,  and  referred  to  and  made  a  part 
hereof,  and  found  on  pages  92  to  94  of  Exhibit  '  1,*  hereto 
attached." 

On  motion  of  the  defendant  the  court  struck  these  para- 
graphs from  the  complaint,  on  the  ground  that  they  were 
irrelevant  and  redundant.  This  action  of  the  court  is  assigned 
as  error.  To  determine  this  question  it  is  necessary  to  deter- 
mine the  force  and  effect  of  a  judgment  against  an  adminis- 
trator in  one  state  against  an  administrator  of  the  same  estate 
in  another  state. 

In  Johnson  v.  Powers,  139  U.  S.  156,  this  subject  is  thor- 
oughly discussed,  and  the  authorities  are  collected  and  cited. 
In  this  case  Mr.  Justice  Gray,  delivering  the  opinion  of  the 
court,  says: 

"A  judgment  in  rem  binds  only  the  property  within  the 
control  of  the  court  which  rendered  it,  and  a  judgment  in 
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pfraonnm  binds  only  the  parties  to  that  judgnoent  and  those 
in  privity  with  them. 

''A  judgment  recovered  against  the  administrator  of  a 
deceased  person  in  one  state  is  no  evidence  of  debt  in  a 
subsequent  suit  by  the  same  plaintiff  in  another  state,  either 
against  an  administrator,  whether  the  same  or  a  different 
person  appointed  there,  or  against  any  other  person  having 
assets  of  the  deceased":  Aspden  v.  Nixon,  4  How.  467; 
Stacy  V.  Thrasher,  6  How.  44;  McLean  v.  Meek,  18  How.  16; 
Low  V.  Barilett,  8  Allen,  259. 

In  Stacy  v.  Thrasher,  6  How.  44,  in  which  a  judgment, 
recovered  in  one  state  against  an  administrator  appointed 
in  that  state,  upon  an  alleged  debt  of  the  intestate,  was  held 
to  be  incompetent  evidence  of  the  debt  in  a  suit  brouglit  by 
the  same  plaintiff  in  the  circuit  court  of  the  United  States 
held  within  another  state  against  an  administrator  there 
appointed  of  the  same  intestate,  the  reasons  given  by  Mr. 
Justice  Grier  have  so  strong  a  bearing  on  the  case  before  us, 
and  on  the  argument  of  the  appellant,  as  to  be  worth  quot- 
ing from: 

a»i  "The  administrator  receives  his  authority  from  the 
ordinary  or  other  officer  of  the  government  where  the  goods 
of  the  intestate  are  situate.  But  coming  into  such  possession 
by  succession  to  the  intestate,  and  encumbered  with  the  duty 
to  pay  his  debts,  be  is  considered  in  law  as  in  privity  with 
him,  and  therefore  bound  or  estopped  by  a  judgment  against 
him.  Yet  his  representation  of  his  intestate  is  a  qualified 
one,  and  extends  not  beyond  the  assets  of  which  the  ordinary 
had  jurisdiction":  Stacy  v.  Thrasher,  6  How.  53. 

In  answering  the  objection  that- to  apply  these  principles 
to  a  judgment  obtained  in  another  state  of  the  union  would 
be  to  deny  it  the  faith  and  credit,  and  the  effect,  to  which  it 
was  entitled  by  the  constitution  and  laws  of  the  United 
States,  he  observed  that  it  was  evidence,  and  conclusive  by 
way  of  estoppel,  only  between  the  same  parties,  or  their 
privies,  or  on  tiie  same  subject  matter  when  the  proceeding 
was  in  rem;  and  that  the  parties  to  the  judgments  in  ques- 
tion were  not  the  same;  neither  were  their  privies,  in  blood, 
in  law,  or  by  estate;  and  proceeded  as  follows: 

"An  administrator  under  grant  of  administration  in  one 
state  stands  in  none  of  these  relations  to  an  administrator  in 
another.  Each  is  privy  to  the  testator,  and  would  be  es- 
topped by  a  judgment  against  him;  but  they  have  no  privity 
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with  each  other,  in  law  or  in  estate.  They  receive  their 
authority  from  different  sovereignties,  and  over  different  prop- 
erty. Tlie  authority  of  each  is  paramount  to  tlie  other. 
Each  is  accountable  to  the  ordinary  from  whom  he  receives 
his  authority.  Nor  does  the  one  come  by  succession  to  the 
other  into  the  trust  of  the  same  property,  encumbered  by  the 
same  debts":  Stacy  v.  Thrasher,  6  How.  59,  60. 

"It  is  for  those  who  assert  this  privity  to  show  wherein  it 
lies,  and  the  argument  for  it  seems  to  be  this:  That  the 
judgment  against  the  administrator  is  against  the  estate 
of  the  intestate,  and  that  his  estate,  wheresoever  situate, 
is  liable  to  pay  his  debts.  Therefore  the  plaintiff,  having 
once  established  his  claim  against  the  estate  by  the  judg- 
ment of  a  court,  should  not  be  called  on  to  make  proof  of 
it  again.  This  argument  assumes  that  the  judgment  is 
in  rem,  and  not  in  personam,  or  that  the  estate  has  a  sort 
of  corporate  entity  and  unity.  But  ***  that  is  not  true, 
either  in  fact  or  in  legal  construction.  The  judgment  is 
against  the  person  of  the  administrator,  that  he  shall  pay 
the  debt  of  the  intestate  out  of  the  funds  committed  to  his 
care.  If  there  be  another  administrator  in  another  state, 
liable  to  pay  the  same  debt,  he  may  be  subjected  to  a  like 
judgment  upon  the  same  demand,  but  the  assets  in  his  hands 
cannot  be  afifected  by  a  judgment  to  which  he  is  personally  a 
stranger.  The  laws  and  courts  of  a  state  can  only  affect 
persons  and  things  witliin  their  jurisdiction.  Consequently, 
both  as  to  the  administrator  and  the  property  confided  to 
him,  a  judgment  in  another  state  is  res  inter  alios  acta.  It 
cannot  even  be  prima  facie  evidence  of  a  debt,  for,  if  it  have 
any  effect  at  all,  it  must' be  as  a  judgment,  and  operate  by 
way  of  estoppel":  Stacy  v.  Thrasher,  6  How.  60,  61. 

In  Low  v.  Bartlett,  8  Allen,  259,  266,  following  the  deci- 
sions of  this  court,  it  was  held  that  a  judgment  allowing  a 
claim  against  the  estate  of  a  deceased  person  in  Vermont, 
under  statutes  similar  to  those  of  Michigan,  was  not  com- 
petent evidence  of  debt  in  a  suit  in  equity  brought  in  Mas- 
sachusetts by  the  same  plaintiff' against  an  executor  appointed 
there,  and  against  legatees  who  had  received  money  from 
him;  the  court  saying:  "The  judgment  in  Vermont  was  in 
no  sense  a  judgment  against  them,  nor  against  the  property 
which  they  had  received  from  the  executor." 

If  the  judgment  recovered  in  Dakota  against  the  adminis- 
trator there  is  of  no  binding  force  and  effect,  not  even  effec- 
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tual  as  evidence  of  a  debt,  against  the  administrator  in  this 
state,  as  is  held  by  the  authority  just  quoted,  then  the  plead- 
ing of  the  same,  as  is  done  in  this  case,  could  subserve  no 
valuable  purpose,  and  it  cannot  be  properly  contended  that 
the  court  erred  in  striking  the  same,  and  all  reference  thereto, 
from  the  complaint.  Appellant  contends  that  it  was  neces- 
sary to  plead  such  judgment  and  proceedings  in  order  to 
show  that  the  demand  sued  on  here  had  been  given  credit 
for  the  amount  realized  under  the  Dakota  judgment.  We 
think  this  position  untenable.  Such  credit  could  have  been 
given  in  any  suit  on  the  demand  in  litigation. 

The  appellant  further  contends  that  it  was  necessary  to 
plead  the  Dakota  judgment  and  proceedings,  in  order  to 
show  that  *"  the  Montana  administrator,  the  defendant  here, 
is  estopped  from  disputing  the  claim  sued  on  by  reason  of 
his  having  taken  part,  as  alleged  in  paragraph  21,  stricken 
from  the  complaint,  in  defending  said  Dakota  suit  in  the 
name  of  Harvey  Harris,  administrator  there.  We  think  this 
contention  cannot  be  maintained.  There  was  no  privity 
between  these  two  administrators.  This  defendant  had  no 
authority  to  act  or  bind  the  estate  outside  of  the  jurisdiction 
of  his  own  state  or  appointment :  See  Johnson  v.  Powen^ 
139  U.  S.  156,  and  authorities  cited  therein;  1  Woerner's 
American  Law  of  Administration,  sec.  160,  p.  362. 

Appellant  contends  that,  whatever  force  and  effect  the  court 
might  give  the  Dakota  judgment  and  proceedings  set  out  in 
the  complaint,  and  the  action  of  the  court  therein,  still  he 
has  a  cause  of  action  independent  tliereof,  by  reason  of  the 
alleged  new  promise  in  writing  of  Leighton  in  his  lifetime, 
pleaded  in  paragraph  22  of  tl)e  complaint,  which  was  stricken 
out  by  the  court.  After  striking  out  said  parts  of  the  com- 
plaint the  court  sustained  defendant's  demurrer  thereto  on  the 
ground  that  the  demand  sued  on  was  barred  by  the  statute  of 
limitations.  This  action  of  the  court  is  especially  attacked  and 
complained  of  by  appellant,  as  he  says  the  court,  by  striking 
out  paragraph  22  of  the  complaint,  left  the  same  demurrable, 
as  said  paragraph  set  up,  as  claimed,  a  new  promise,  made 
by  Leigiiton  in  his  lifetime,  to  pay  the  demand  sued  on. 
While,  perhaps,  it  would  have  been  more  appropriate  to 
attack  this  particular  paragraph  of  the  complaint  by  delnur- 
rer,  yet  whether  prejudicial  error  was  committed  by  the  court 
in  its  action  we  will  consider  later  on.  Does  paragraph  22 
of  the  complaint  contain  and  plead  such  a  new  promise  to 
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pay  the  demand  sued  on  as  will  relieve  it  from  the  bar  of  the 
statute  of  limitations?  It  is  conceded  that  the  demand  is 
barred  unless  the  bar  is  removed  by  the  new  promise  of 
Leighton  in  his  lifetime,  set  out  in  said  paragraph  22.  We 
will  consider  this  question  as  if  said  paragraph  had  not  been 
stricken  from  the  complaint.  The  written  new  promise  of 
Leighton  relied  on  to  remove  the  bar  of  the  statute  of  limita- 
tions in  this  case  is  as  follows: 

»*■*  "Miles  City,  Montana,  7/21,  1888. 

"/.  D.  Biggert,  Pittsburg, 

"Dear  Sir:  Nothing  from  you  yet.  If  I  don't  hear  soon, 
I  will  go  to  Bismarck,  and  tender  amt.  due,  as  I  don't  want 
to  be  bothered  any  more.  Whatever  is  due  is  ready,  as  it  has 
been  for  the  last  7  years,  whenever  I  can  safely  pay  either 
you  or  Braithwaite.  Yours  truly, 

"J.  Leighton." 

The  appellant  relies  on  two  other  written  instruments, 
signed  by  said  Leighton,  to  relieve  this  demand  from  the  bar 
of  said  statute.     These  instruments  are  as  follows: 

"  Miles  City,  Montana,  6/27,  1888. 
"John  Biggert,  Pittsburg, 

"Dear  Sir:  Have  just  returned,  and  have  been  looking 
over  matters.  I  am  not  satisfied  about  the  settlement  of 
Eclipseirip.  Please  write  me  your  understanding  of  it.  Also, 
if  I  settle  with  your  folks,  if  they  will  see  me  clear  of  Braith- 
waite, &c.     Write  me  at  once.  Your  truly, 

"J.  Leighton." 
"  Miles  City,  Montana,  7/22,  1888. 
**/.  D.  Biggert,  Pittsburg, 

"Dear  Sir:  Yours,  with  check,  at  hand.  I  am  anxious 
to  see  Joe  better.  He  came  out  and  figured  up  books,  and 
saw  that  we  had  a  loss  for  1,  and  went  away  satisfied,  but  we 
will  write  him  after  I  get  his  letter.  I  cannot  wait  loitg  for 
your  decision.  You  know  I  am  very  ill,  and  I  must  have 
this  thing  off  my  hands.  I  want  to  help  you  in  the  matter, 
but  the  suit  has  got  to  be  attended  to. 

"Very  truly, 

"J.  Leighton. 

"Why  don't  you  write  me  about  your  letter  of  April,  '82"? 

These  last  two  instruments  are  referred  to  as  exhibits,  and 
the  first  instrument  is  set  out  in  full  in  said  paragraph  22. 
Said  first  written  instrument  or  letter  is  especially  relied  oa 
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by  appellant  as  constituting  Buch  an  acknowledgment  of  the 
demand  sued  on,  and  Dew  promise  to  pay  the  same,  as  to  take 
the  debt  out  of  the  operation  of  the  statute  of  limitations. 

In  Bell  V.  Morrison^  1  Pet.  852,  a  case  involving  the  doc- 
trine under  dii^cussion,  Mr.  Justice  Story,  speaking  for  the 
•*'  court,  says:  "To  remove  the  bar  of  the  statute  of  limita- 
tions by  a  new  promise  it  must  be  determinate  and  unequiv- 
ocal; and,  if  the  new  promise  is  to  be  raised  by  implication 
of  law  from  an  acknowledgment,  there  must  be  an  unqualified 
acknowledgment  of  a  subsisting  debt  which  the  party  is  lia- 
ble and  willing  to  pay." 

In  Biddell  v.  Brizzolara,  56  Cal.  382,  the  court  say:  "If 
there  be  no  express  promise,  but  a  promise  is  to  be  raised  by 
implication  of  law  from  the  acknowledgment  of  the  party, 
such  an  acknowledgment  ought  to  contain  an  unqualified 
and  direct  admission  of  a  previous  subsisting  debt,  which 
the  party  is  liable  and  willing  to  pay.  If  there  be  accom- 
panying circumstances  which  repel  the  promise  or  intention 
to  pay;  if  the  expressions  be  equivocal,  vague,  and  undeter- 
minate,  leading  to  no  certain  conclusion,  but  at  best  to  j>rob- 
able  inferences,  which  may  affect  different  minds  in  different 
ways,  we  think  they  ouglit  not  to  go  to  a  jury  as  evidence  of 
a  new  promise  to  revive  the  cause  of  action:  Mr.  Justice 
Story,  Bell  v.  Morrison,  1  Pet.  3G2."  "An  acknowledgment 
of  the  debt  to  take  the  case  out  of  the  statute  of  limitations 
must  be  clear  and  unambiguous,  and  must  recognize  and  be 
directed  to  the  particular  debt  and  amount  to  an  unqualified 
admission  that  it  is  due  and  unpaid":  5  Gen.  Dig.  U.  S., 
sec.  526,  p.  1399,  and  authorities  there  cited. 

In  McCormick  v.  Brown,  36  Cal.  185,  95  Am.  Dec.  170,  the 
court  say:  "  The  acknowledgment  must  be  a  direct,  distinct, 
unqualified  admission  of  the  debt  which  the  party  is  liable 
and  willing  to  pay." 

We  think  it  cannot  be  contended  that  the  two  writings 
claimed  to  be  acknowledgments  and  new  promises,  dated 
respectively  6/27,  1888,  and  7/22,  1888,  and  set  out  above, 
contain  any  such  acknowledgments  of  this  debt,  or  new 
proniise  to  pay  the  same,  as  to  relieve  the  demand  sued  on 
from  the  bar  of  the  statute.  The  instrument  dated  7/22, 
1888,  says  nothing  about  this  demand.  The  instrument 
dated  6/27,  1888,  shows  that  Leighton  is  not  satisfied  about 
the  settlement  of  the  Eclipse  trip,  and  asks,  "  If  I  [Leighton] 
settle  with  your  folks,  if  they  will  see  me  clear  of  Brailh- 
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waite,"  etc.  If  there  is  any  promise  in  this,  is  it  not  con- 
ditional? This  certainly  does  ***  not  come  within  the 
requirements  to  take  it  out  of  the  operation  of  the  statute, 
even  if  the  instruments  were  otherwise  definite  and  certain, 
in  which  respect  it  seems  fatally  defective.  Now,  as  to  the 
first  instrument  or  letter  of  Leighton,  chiefly  relied  on  to 
take  this  case  out  of  the  statute  of  limitations,  this  letter, 
like  the  others,  is  written  to  one  J.  D.  Biggert,  at  Pittsburg. 
In  this  letter  Leighton  seems  to  complain  of  Biggert's  delay. 
He  says  if  he  does  not  hear  soon,  he  will  go  to  Bismarck, 
and  tender  amount  due,  as  he  does  not  want  to  be  bothered 
any  more.  Then  he  says,  "Whatever  is  due  is  ready,  as  it 
has  been  for  7  years,  whenever  I  can  safely  pay  either  you  or 
Braithwaite."  Now,  what  are  the  legitimate  inferences  to  be 
drawn  from  this  letter  and  the  others?  1.  That  Leighton 
was  ill,  and  was  anxious  to  settle  this  matter  in  his  lifetime; 
2.  That  he  was  willing,  and  had  been  for  seven  years,  to  pay 
whatever  was  due  from  him,  when  the  amount  could  be  ascer- 
tained, and  he  should  know  to  whom  he  could  safely  pay  such 
amount.  It  is  very  evident  that  there  was  a  dispute  as  to 
what  was  due,  and  to  whom  it  was  payable.  Leighton  seemed 
anxious  to  pay  when  these  two  important  matters  were  set- 
tled. His  willingness  to  pay  was  evidently  conditioned  upon 
the  ascertainment  of  the  amount  due,  and  when  he  was  made 
secure  in  paying  either  to  the  parties  represented  by  Biggert 
or  to  Braithwaite.  It  does  not  appear  that  either  of  these 
things  was  ever  done,  or  that  Leighton's  letter  and  terms 
therein  stated  were  ever  accepted  or  acted  upon  in  any  man- 
ner by  plaintiff  or  any  other  party  connected  with  this  matter. 
These  conditions  should  have  been  shown  to  have  been  per- 
formed by  plaintiff  before  he  seeks  the  benefit  of  the  alleged 
new  promise  to  pay:  Bell  v.  Morrison,  1  Pet.  351.  This  is 
not  shown  to  have  been  done.  But  plaintifi*  seems  to  have 
disregarded  the  terms,  conditions,  and  overtures  of  settle- 
ment contained  in  this  alleged  new  promise,  and  now,  after 
the  death  of  Leighton,  seeks  to  avail  himself  of  the  benefits 
thereof,  as  if  such  conditions  were  immaterial.  We  think 
no  other  conclusion  can  be  fairly  reached  from  a  proper  con- 
struction of  all  these  letters  and  alleged  new  promises  to 
pay.  In  none  of  these  letters  is  there  an  unconditional, 
definite,  certain,  and  unqualified  acknowledgment  of  this 
demand,  or  any  certain  ***  demand  and  promise  to  pay  the 
eame.     We  are  therefore  of  the  opinion  that  these  written 
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instrntnents  or  letters  of  Leighton  are  insufficient  to  remove 
the  bar  of  the  statute  of  limitations.  So  holding,  we  see  no 
error  in  the  action  of  the  court  in  holding  the  complaint  bad 
on  demurrer,  or  that  any  substantial  right  of  appellant  was 
prejudiced  by  striking  said  paragraph  22  from  the  complaint, 
as,  in  our  view,  the  complaint  did  not,  in  any  event,  state 
facts  sufficient  to  authorize  a  recovery,  for  the  reason  that  the 
demand  sued  on  is  barred  by  the  statute  of  this  state. 

We   are   of    the   opinion   that   the  judgment  ehould   be 
affirmed,  and  it  is  so  ordered. 

Harwood  and  Db  Witt,  JJ.,  concur. 


IbCKCDTORS  AND   ADMINISTRATORS  —  EXTRATERRITOBIAL   EpROT   OV  Ap> 

FOINTHENT  OF. — Letters  of  adnuDistration  have  no  legal  force  or  effect 
beyond  the  territorial  limits  of  the  state  in  which  tbey  are  granted:  Smith 
▼.  Hotoard,  86  Me.  203;  41  Am.  St.  Rep.  537,  and  note,  with  the  cases  coU 
lected,  discussing  the  various  questions  as  to  foreign  executors  and  adminis* 
trators.  These  questions  will  be  found  discussed  at  length  in  the  extended 
notes  to  Ela  v.  Edwards,  90  Am.  Dec  175;  Vaughn  v.  Barrett  26  Am.  Dec 
309,  and  DooUttU  v.  LewU,  11  Am,  Dec  394. 

LiuiTATiONS  or  Actions — New  Promise. — A  new  promiae  is  implied 
from  a  general  anqualitied  acknowledgment  of  a  debt:  Custy  v.  Donlany 
159  Mass.  245;  38  Am.  St.  Rep.  419,  and  note.  See,  also,  the  notes  to  Man- 
duster  V.  Braedner,  1  Am.  St.  Rep.  831;  Spongier  v.  SpangUr,  9  Am.  St.  Rep. 
116;  and  Stater.  Finn,  14  Am.  St.  Rep.  660. 


McCulloh  v,  Pbiob. 

[14  Montana,  320.] 

A  CoNYKTAKCB  Or  All  thb  Lands,  Tknehbnts,  HsRisrrAiiBKTa,  Arw 
fdrtbnances  of  Evert  Desckiftiun  belonging  to  the  grantors,  or  either 
of  them,  or  in  which  they  have,  or  either  of  them  has,  any  interest* 
wherever  such  property,  or  any  part  thereof,  may  be  situate,  is  not 
void  for  want  of  description,  and  transfers  their  title  to  any  and  all 
lands  in  which  they  have  any  interest. 

Oonyeyancb. — An  Exckption  rEOM  a  CoNvrTAKcr  of  Aix  Pbopirtt  or 
THE  Grantors,  or  Either  or  thbm,  EIxbmpt  rsuM  Exbcotiob  by  the 
laws  of  the  state  wherein  the  conveyance  is  made,  does  not  render  it  void 
for  nncertaiuty.     That  is  certain  which  may  be  made  certain. 

Henry  C.  Smith,  for  the  appellant. 

n.  0.  Mclntire,  for  the  respondent. 

■»*  De  Witt,  J.    This  is  an  action  In  the  nature  of  eject- 
ment, in  which  plaintiff  recovered  judgment.     A  motion  fcr 
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a  new  trial  was  denied.  From  this  order  and  from  the  judg- 
ment defendant  appeals. 

Respondent  contends  that  the  order  denying  the  new  trial 
cannot  now  be  reviewed,  because  the  notice  of  motion  was  not 
filed  in  time.  But  we  may  pass  this  contention,  because  the 
only  point  made  upon  the  motion  for  a  new  trial  is  also  prop- 
•erly  preserved  in  a  bill  of  exceptions;  thus  becou)ing  part  of 
the  judgment-roll,  and  reviewable  on  the  appeal  from  the 
judgment.  That  point  is  as  follows:  Plaintiff  relied  for  title 
to  the  premises  in  controversy  upon  a  deed  of  general  assign- 
ment for  the  benefit  of  creditors  made  by  Bennet  Price,  de- 
fendant, to  S.  E.  Atkinson,  as  his  assigiiee,  said  Atkinson 
'**  afterward  conveying  to  plaintiff.  When  the  deed  of 
assignment  was  offered  in  evidence  as  part  of  plaintiCf's  chain 
of  title  defendant  objected  to  it  upon  two  grounds.  His  ob- 
jections were  overruled.  He  excepted,  and  now  urges  error 
in  this  respect. 

The  first  objection  was  that,  in  the  deed  of  assignment,  the 
■description  of  the  property  was  insufficient  to  pass  the  title 
to  real  estate.  The  instrument  was  executed  by  this  defend- 
ant and  J.  H.  Jurgens  and  wife.  The  granting  and  descrip- 
tive portion  of  the  deed  of  assignraeut  is  as  follows:  "Said 
parties  have,"  etc.,  "and  by  these  presents  do  grant,  bargain, 
sell,  assign,  transfer,  and  set  over  to,"  etc.,  "  all  and  singu- 
lar, the  lands,  tenements,  hereditaments,  and  appurtenances, 
goods,  etc.  [describing  personal  property],  of  every  descrip- 
tion, belonging  to  the  said  parties  of  the  first  part,  or  either 
of  them,  or  in  which  they,  or  either  of  them,  have  any  right 
or  interest  ....  and  wheresoever  said  property,  or  any  part 
thereof,  may  be  situated." 

This  description,  appellant  contends,  is  insufficient,  as  being 
too  general.  He  does  not  cite  us  to  any  authorities  support- 
ing his  contention.  The  description  is  of  all  the  lands  of  this 
appellant,  of  every  description,  belonging  to  him,  wherever 
situated. 

Tlie  United  States  supreme  court  said  in  Wilson  v.  Boyce^ 
92  U.  S.  325:  "  The  question  is.  Does  the  word  '  property '  in 
the  statute  create  a  valid  lien  on  these  lands.  The  general- 
ity of  its  language  forms  no  objection  to  the  validity  of  the 
mortgage.  A  deed  *of  all  my  estate'  is  sufficient.  So,  a 
deed  'of  all  my  lands,  wherever  situated,'  is  good  to  pass 
title:  Jackson  v.  De  Lancey,  4  Cow.  427;  Fond  v.  Bergh,  10 
Paige,  140;  1  Atkinson  on  Conveyancing,  2.     A  mortgage 
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*  of  all  my  property,*  like  the  one  we  are  considering,  is  suf- 
ficient to  transfer  title." 

AVe  also  cite  as  follows  from  Petligrew  v.  Dobhelaar,  63  Cal. 
396:  "Appellant  also  urges  that  the  second  deed  from  Har- 
vey to  Lacey  contains  no  description,  and  is  void.  The  de- 
scriptive clause  is,  'AH  lands  and  real  estate  belonging  to  the 
paid  party  of  the  first  part,  wherever  the  same  may  be  situ- 
ated, together,'  etc.  If  the  lands  in  controversy  belonged  to 
Harvey  they  '*'  passed  by  the  deed  last  mentioned:  Lick  v. 
O'Donnell,  3  Cal.  59;  58  Am.  Dec.  383." 

In  the  case  at  bar  there  is  no  question  but  the  lands  bo- 
longed  to  Price  when  the  assignment  was  made.  The  con- 
tention in  this  case  is  between  assignor  and  assignee's  grantee. 
There  is  no  claim  that  this  general  description  attempted  to 
cover  any  fraud,  or  was  likely  to  work  any  fraud.  There  is 
no  reference  to  any  schedule  to  limit  the  general  description. 
Under  all  these  circumstances  there  can  be  no  doubt  that 
the  description  of  the  premises  was  sufficient:  Frey  v.  Clifford, 
44  Cal.  343;  Brown  v.  Warren,  16  Nev.  237;  Prettymnn  v. 
Wnlston,  34  111.  175;  Kellogg  v.  Slnioson,  15  Barb.  58;  Harmon 
V.  Jauies,  7  Smedes  &  M.  Ill;  45  Am.  Dec.  296;  Slrong  v. 
Lynn,  38  Minn.  315;  Jackson  v.  De  Lancey,  11  Johns.  365;  6 
Lawson's  Rights,  Remedies,  and  Practice,  sec.  3017,  p.  4889; 
1  Jones  on  Mortgages,  sec.  65;  Bun  ill  on  Assignments,  5th 
ed.,  sec.  95. 

The  second  objection  made  to  the  introduction  in  evidence 
of  the  deed  of  assignment  was  that  it  was  void  for  uncertainty, 
in  that  it  provides  that  certain  exempt  property  shall  be 
excepted  from  the  operation  of  the  deed,  which  exempt  prop- 
erty is  uncertain  in  amount.  To  the  descriptive  part  of  the 
deed,  which  we  have  quoted  heretofore  in  this  opinion,  is 
added  the  clause,  "  Except  what  are  exempt  to  them  ^the 
first  parties),  or  either  of  them,  from  execution,  by  the  laws 
of  Montana  territory."' 

Appellant  cites  us  to  no  authority  holding  that  such  except 
tion  renders  the  deed  of  assignment  void,  nor  does  he  suggest 
any  reasons  why  it  should  be  so  held.  It  was,  indeed,  so  held 
in  Tennessee;  but  the  Tennessee  decisions  were  reviewed,  and, 
as  we  think,  their  reasons  refuted,  in  Richardson  v.  Marqueze^ 
59  Miss.  80,  42  Am.  Rep.  353,  in  which  case  tbe  court  says, 
after  speaking  of  the  Tennessee  cases: 

"  But  we  dissent  from  them,  in  thinking  that  a  failure  spe- 
cifically to  describe  the  exempt  property  renders  the  convey- 
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ance  void  for  uncertainty.  If  it  has  any  evil  effect  whatever, 
manifestly,  it  must  be  to  render  void  the  claim  for  exemption, 
and  to  cause  a  forfeiture  of  such  claim.  It  is  the  exception 
or  reservation  that  is  insufficiently  described,  and  thereby  left 
uncertain  and  void,  while  the  conveying  words  of  the  instru- 
ment, being  '**  definite,  and  embracing  all  the  property  of 
the  grantor,  must  be  operative  to  pass  it  all.  The  rule  is  well 
settled  that  in  order  to  except  certain  property  out  of  a  con- 
veyance, which  without  the  exception  would  carry  all,  the 
words  of  exception  must  be  as  definite  as  those  required  to 
convey  title,  and  that  if  they  are  not  so  the  whole  property 
passes.  An  exception  must  be  a  part  only  of  the  thing 
granted;  must  be  a  particular  thing  out  of  the  general  one, 
and  must  be  described  with  certainty:  Coke  on  Littleton, 
142  a.  In  a  grant  of  land,  excepting  one  anda  half  acres,  the 
exception  is  void  for  uncertainty,  and  the  title  to  the  whole 
passes  to  the  grantee.  The  language  both  of  grants  and  of 
exceptions  is  to  be  taken  strongly  against  the  grantor:  Darling 
V.  Crowell,  6  N.  H.  421,  and  cases  cited.  We  agree,  however, 
with  the  supreme  court  of  Michigan,  in  Smith  v.  Mitchell,  12 
Mich.  180,  that  a  reservation  of  exempt  property,  without  a 
minute  specification  of  it,  neither  avoids  the  deed,  nor  is  void 
in  itself  for  uncertainty.  That  is  certain  which  may  be  made 
certain.  The  law  fixes  the  amount  of  the  exemption,  and 
points  out  the  mode  of  its  ascertainment.  It  was  remarked 
by  the  court,  in  the  case  last  cited,  that  'a  bona  fide  selection 
is  as  practicable  here  as  under  a  levy.'  We  are  not  aware  that 
officers  holding  executions  or  attachments  ever  experience 
any  difficulty  in  finding  out  what  is  and  what  is  not  exempt 
by  law  to  the  debtor;  and  this,  it  would  seem,  can  be  as  read- 
ily done  by  an  assignee  under  a  general  assignment.  Where 
theright  of  selection  resides  in  the  debtor  he  can  easily  be 
made  to  exercise  it,  or  forfeit  it;  and  to  compel  him  to  do  so 
would  seem  far  more  reasonable  than  lo  declare  a  conveyance 
embracing  thousands  of  dollars'  worth  of  property  void,  be- 
cause of  the  failure  accurately  to  enumerate  and  describe  the 
two  mules,  or  the  four  cows  and  calves,  that  he  claims  as 
exempt." 

The  authorities  are  with  the  view  expressed  in  the  Missis- 
sippi case:  See  cases  therein  cited;  also,  Burrill  on  Assign- 
ment, 5th  ed.,  sec.  96,  p.  142;  4  Lawson's  Rights,  Remedies, 
and  Practice,  sec.  1988,  p.  3388,  and  cases  cited  in  Ihese  text- 
books.    Whatever  was  said  in  Goll  v.  Huhbellj  61  Wis.  293. 
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following  the  Tennessee  cases,  and  looking  to  appellant's  view 
of  this  matter,  was  abandoned  upon  a  rehearing  of  the  case 
»»*  {Goll  Y.mibbell,  61  Wis.  300),  following  the  case  ol  First 
Nat.  Bank  v.  Hachtt,  61  Wis.  336. 

We  are  therefore  of  opinion  that  the  objections  to  the  deed 
of  assignment  were  properly  overruled.  The  judgment  is 
therefore  aflBrmed. 

Pemberton,  C.  J.,  and  Habwood,  J.,  concur. 

Assignment  tor  thk  BENKrrr  o»  Creditors— Scheduli — SamciKNCT 
OF  DESCRiP'rioN. — A  general  assignment  for  the  benefit  of  creditors  is  good 
without  containing  a  scbedale  of  the  property  assigned:  Deaver  r.  Savage, 
3  Mo.  252;  25  Am.  Dec.  437,  and  note.  A  schedule  detailing  at  large  the 
property  trauaferred  is  not  necessary  to  the  validity  of  an  assignment  for 
the  benefit  of  creditors:  Nye  v.  Van  Husan,  6  Mich.  329;  74  Am.  Dec.  690, 
and  note;  Loomia  v.  Griffin,  78  Iowa,  482.  A  general  transfer  of  all  of  a 
person's  estate,  real,  personal,  and  mixed,  as  at  large  and  explained  by  sched- 
ule thereof  annexed,  will  be  confined  to  the  property  enumerated  in  the 
schedule:  Scott  v.  Coleman,  5  Litt.  849;  15  Am.  Dec.  71;  ii'iUcet  v.  Ferrit, 
6  Johns.  335;  4  Am.  Dec.  364,  and  extended  note;  Mims  v.  Armstrong,  31 
Md.  87;  1  Am.  Rep.  22.  Unless  there  is  some  description  to  property  con- 
veyed, either  in  the  body  of  the  trust  deed  or  the  schedule  annexed  to  it, 
BO  as  to  render  the  property  capable  of  being  ascertained  and  identified,  the 
deed  will  not  ordinarily  transfer  title,  but  will  be  inoperative  and  void: 
Linn  v.  Wi-iyht,  18  Tex.  317;  70  Am.  Dec.  282;  Wilt  v.  Franklin,  1  Binn. 
502;  2  Am.  Dec.  474.  See,  also,  the  note  to  Turnipseed  v.  Schatfer,  2  Am. 
St.  Rep.  26. 

Assignment  tor  thb  Benefit  of  CREDiroas— Reservation  o»  Ex- 
empt Property. — A  general  reservation  of  exempt  property  does  not  inval- 
idate an  assignment  for  the  benefit  of  creditors:  Richardson  r,  Marquete,  59 
Miss.  80;  42  Am.  Rep.  353.  An  assignment  for  the  benefit  of  creditors  is 
not  made  void  because  of  a  reservation  by  the  assignor  of  so  much  of  his 
property  as  is  exempt  by  law  from  execution:  MuJir  v.  Pinover,  67  Md.  480; 
Oerman  Bank  v.  Peterson,  69  Wis.  561.  Property  which  is  exempt  from 
execution  does  not  pass  by  the  statutory  assignment  to  the  assignee:  Mogk 
T.  Peteiaon,  75  Cal.  496. 


Simpkins  v,  Simpkins. 

[14  MONTANA,  386.] 

JuDOMBNT,  Vacatiko  FOR  EXCUSABLE  Neolect. — The  defendant  b  entitled 
to  have  a  judgment  vacated  on  motion  on  the  ground  that  it  was 
recovered  against  her  through  her  excusable  negltct,  when  it  appears 
that  she  was  vigilant  from  her  first  knowledge  of  the  action,  that  she 
employed  an  attorney  to  defend  it  in  the  state  wherein  it  was  pending 
and  of  which  she  was  a  nonresident;  that  she  forwarded  to  him  a 
verified  answer;  and  that  he  refused  to  file  it  because  she  did  not 
accept  a  compromise  negotiated  by  him  and  refused  to  open  letters 
addressed  to  him  and  forwarded  by  her  and  her  counsel  from  her  plaoe 
AK.  8T.  Rsp..  Vol.  X MIL  — 41 
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of  residence.  She  cannot  be  regarded  as  inexcusably  negligent,  though 
she  received  a  letter  from  the  attorney  stating  that  unless  she  accepted 
the  terms  of  the  compromise  he  would  have  nothing  more  to  do  with 
the  case  and  would  not  file  the  answer,  when  she  afterward  wrote  to 
him  explaining  tliat  the  coniproiiiise  had  never  been  authorized  by  her 
and  requesting  him  to  file  the  answer.  She  could  not  anticipate  that 
he  would  refuse  to  open  and  read  her  letter. 
Judgment  for  Divorce,  Vacating. — The  Subsequent  marriage  of  the 
plaintiff  does  not  impose  any  obstacle  to  the  vacation  of  the  decree  of 
divorce  if  it  was  procured  through  the  excusable  neglect  of  the  defend- 
ant, where  such  motion  is  made  promptly  and  within  the  time  allowed 
by  the  statute. 

Suit  for  divorce.  The  defendant  was  a  resident  of  the 
state  of  Wisconsin.  Upon  receiving  information  of  the  pend- 
ency of  the  suit  against  her  she  procured  W.  S,  Burroughs, 
an  attorney  of  her  state  of  residence,  who  communicated  with 
Mr.  Whitehill,  an  attorney  of  the  county  in  which  the  suit 
was  pending.  Mr.  Whiteliill  wrote  to  Mr.  Burroughs  acknowl- 
edging the  receipt  of  his  letter,  and  promising  to  look  up  the 
complaint  in  Simpkinsv.  SimpJcin$,  and  put  in  an  appearance 
for  the  defendant  to  prevent  default  being  taken  against  her. 
In  compliance  with  his  promise  Mr.  Whitehill  interposed  a 
demurrer  which  remained  for  a  considerable  time  undis- 
posed of.  Mr.  Burroughs  then  wrote  to  the  attorney  in  Mon- 
tana, stating  the  facts  of  the  defem-e,  and  adding  that  he 
thought  the  defendant  would  accept  the  sum  of  one  thousand 
dollars  as  alimony.  On  July  7,  1892,  the  attorney  in  Mon- 
tana sent  to  the  attorney  in  Wisconsin  for  verification  the 
proposed  answer  in  the  case,  with  a  request  that  it  be  returned 
at  once.  It  was  upon  its  receipt  verified,  and  on  July  11th 
forwarded  to  the  attorney  in  Montana.  On  the  9th  he  wrote 
Mr.  Burroughs  respecting  some  negotiations  of  a  compromise 
as  to  alimony.  The  attorney  in  Wisconsin  replied  that  the 
defendant  could  not  accept  the  sum  of  one  tliousand  dollars 
as  alimony,  and  stating  the  reasons  why  she  would  not  ac- 
cept such  sum,  and  proposing  that  she  would  accept  two 
thousand  in  cash,  or  one  thousand  with  an  agreement  to  pay 
the  additional  sum  of  twenty-five  dollars  per  month  to  the 
defendant  toward  the  support  of  her  minor  daughter  until 
the  latter  became  twenty-one  years  of  age,  Mr.  Whitehill 
replied  by  a  letter  of  July  24th  of  the  same  year,  expressing 
his  surprise  at  the  demand  of  two  tliousand  dollars  for  ali- 
mony, and  stating  in  substance  that  he  had  made  an  agree- 
ment to  accept  the  sum  of  one  thousand  dollars,  and  adding^ 
"  But  I  do  not  propose  to  bother  with  Mrs.  Simpkins'  case 
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any  further.  If  she  wishes  to  take  one  thousand  dollars  and 
let  Simpkins  take  the  divorce,  she  can  get  it.  If  not,  I  shall 
withdraw  from  the  case  and  you  may  arrange  at  once  for 
some  other  attorney  to  appear  for  her.  I  shall  not  file  the 
answer  at  all.  Answer  at  once  by  telegraph  whether  this 
ofifer  is  accepted  or  not."  On  the  receipt  of  this  letter  a 
telegram  was  sent  to  tiie  attorney  in  Montana  stating  that 
Mrs.  Simpkins  would  not  accept  and  directing  him  to  file 
the  answer  and  an  application  for  alimony.  On  receiving 
this  telegram  Mr.  Whitehill  declined  to  file  the  answer, 
refused  to  have  any  thing  further  to  do  with  the  case,  and  so 
informed  plaintiff's  attorney.  At  the  time  of  sending  the 
telegram,  defendant  by  her  counsel  in  Wisconsin  also  for- 
warded a  letter  to  Mr.  Whitehill  urging  him  to  file  the 
answer.  He,  however,  on  receiving  the  letter  refused  to  open 
it,  and  returned  it  unopened  to  the  writer,  and  before  it  had 
been  received  the  demurrer  interposed  in  the  defendant's 
behalf  had  been  overruled  and  she  given  twenty-four  hours 
in  which  to  answer,  and  not  having  answered  in  that  time, 
her  default  was  entered  and  judgment  subsequently  taken 
and  granting  the  plaintifiF  the  divorce,  and  thereafter  on  the 
same  day,  to  wit,  August  loth,  he  married  again.  On  the 
22d  of  the  following  September  the  defendant  moved  to  set 
aside  the  judgment,  open  the  default,  and  for  leave  to  defend 
the  action.  The  motion  was  denied,  and  she  thereupon 
appealed. 

Brazelton  &  Sehamikow,  for  the  appellant. 

Rogers  <fc  Rogers,  for  the  respondent. 

•®*  Per  Curiam.  The  motion  of  defendant  in  this  caae  to 
open  the  default  was  upon  the  ground  of  alleged  excusable 
neglect  on  her  part.  The  Code  of  Civil  Procedure  provides 
that  "  the  court  may  ....  relieve  a  party,  or  his  legal  rep- 
resentatives, from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect":  Code  Civ.  Proc,  sec.  116. 

Defendant  contends  upon  her  motion  that,  if  there  were 
any  neglect  on  her  part  in  allowing  default  and  judgment 
to  go  against  her,  it  was  excusable.  It  is  perfectly  evident 
from  all  the  facts  shown  by  defendant's  aflBdavit,  and  by  the 
correspondence  between  her  counsel  in  La  Crosse  and  Deer 
Lodge,  that  she  was  anxious  to  defend  this  action.  There  is 
nothing  whatever  looking  to  any  intention  to  neglect  it  or 
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allow  it  to  go  by  default.  Her  attitude  was  that  of  vigilance 
from  her  very  first  knowledge  of  the  commencement  of  the 
action  up  to  the  time  when  she  learned  tliat  the  judgment 
had  been  rendered.  At  that  time  she  came  at  once  from 
Wisconsin  to  Deer  Lodge,  a  distance  of  one  thousand  two 
hundred  miles,  and  ^*'  promptly  commenced  proceedings 
for  the  purpose  of  setting  aside  the  judgment  and  obtaining 
leave  to  defend  the  action.  She  had  at  once,  upon  receiving 
the  summons  by  mail,  consulted  an  attorney  at  her  home  in 
Wisconsin,  and  through  him  had  secured  the  services  of  an 
attorney  at  Deer  Lodge.  She  was  cognizant  of  the  letters 
written  by  Mr.  Burroughs  to  Mr.  Whitehill.  From  them  it 
clearly  appears  that  she  was  extremely  vigilant  and  attentive 
to  every  step  in  the  case.  When  finally  the  judgment  was 
rendered  against  her  she  had  at  that  time  a  verified  answer 
in  the  hands  of  her  Deer  Lodge  attorney,  setting  up  a  com- 
plete and  meritorious  defense. 

Wherein  was  defendant's  negligence?  It  was  sought  to  be 
argued  that  it  was  in  not  at  once  employing  other  counsel 
upon  the  receipt  by  her  of  Mr.  Whitehill's  letter  of  July  24th, 
in  which  he  said  that  unless  she  accepted  certain  terms  of 
compromise,  which  he  set  forth,  he  would  have  nothing  more 
to  do  with  the  case.  It  appears  by  Mr.  Titus'  affidavit,  in 
contradiction  of  defendant,  that  at  this  time  the  defendant  and 
her  La  Crosse  attorney  knew  the  names  of  Deer  Lodge  attor- 
neys other  than  Mr.  Whitehill.  It  is  claimed  by  plaintiff 
that  it  was  negligence  in  defendant,  in  that  upon  the  receipt 
of  this  letter  she  did  not  at  once  employ  some  one  else.  But 
it  must  be  remembered  that  Mr.  Whitehill  then  had  charge 
of  her  case,  and  that  he  had  in  his  possession  the  verified 
answer  which  she  had  sent  to  him  to  file.  Furthermore,  Mr. 
Whitehill  never  informed  defendant  that  he  had  withdrawn 
from  the  case.  He  had  simply  told  her  that  he  would  do  so 
if  she  did  not  accept  those  certain  terms,  which  she  claims 
she  had  never  authorized  him  to  offer  to  plaintiff.  The  most 
that  appears  is  that  Mr.  Burroughs  had  said  at  one  time  that 
he  thought  those  terms  might  be  accepted.  Burroughs  tele- 
graphed for  Mrs.  Simpkins,  to  Whitehill,  that  she  did  not 
accept  the  terms,  and  requesting  Whitehill  to  file  the  answer 
and  go  on  with  the  defense.  Then  it  was  that  Burroughs 
wrote  fully,  setting  forth,  by  reference  to  the  correspondence, 
that  defendant  had  not  authorized  the  offer  which  Whitehill 
thought  he  had  power  to  make.     This  was  July  28th.     This 
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letter  Mr.  Whitehill  never  opened.  Nor  did  he  open  the  two 
others  which  followed  it;  hut,  on  the  other  hand,  he  returned 
them  unopened  to  the  '•*  writer.  We  are  of  opinion  that 
the  defendant  and  her  La  Crosse  representative  had  reason 
to  expect  at  least  that  these  letters  would  be  opened  and 
read  by  Mr.  Whitehill.  They  explained  fully  that  the  offer 
which  Mr.  Whitehill  claimed  that  he  was  autliorized  to  make 
to  plaintifTs  attorney  had  not  been  so  authorized.  The  de- 
fendant had  the  right  to  believe  that  when  Mr.  Whitehill 
received  these  letters  he  would  read  them,  and  that,  having 
read  them,  their  contents  would  lead  him  to  file  her  answer, 
or  place  her  in  some  position  to  secure  other  counsel,  or  at 
least  notify  her  of  his  withdrawal  from  the  case. 

No  question  was  raised  as  to  Mr.  Whitehill's  fees,  and,  the 
defendant  having  the  right  to  believe  that  her  Deer  Lodge 
counsel  would  read  the  letters  following  July  28th,  there  wag 
no  reason  apparent  to  her  why  he  would  leave  her  in  default. 
If  Mr.  Whitehill  had  read  the  unopened  letters  he  would 
have  read  therein  the  defendant's  statements  that  he  (White- 
hill) was  mistaken  when  he  considered  that  he  was  author- 
ized to  make  the  offer  to  plaintiff's  attorney  which  he  mentions 
in  his  letter  of  July  28th,  and  the  nonconcurrence  in  which 
proposition  by  defendant  was  the  cause  of  Whitehill's  threat- 
ened withdrawal.  Then  Mr.  Whitehill,  or  any  other  fair 
attorney,  if  he  still  persisted  in  withdrawing  from  the  case, 
would  have  notified  defendant,  and  put  her  in  a  position  not 
to  8ufi*er  a  default  by  his  withdrawal.  That  is  to  say,  this  is 
what  defendant,  sitting  in  her  home  at  La  Crosse,  one  thou- 
sand two  hundred  miles  from  the  court,  had  reason  to  believe; 
and,  so  having  reason  to  believe,  she  was  not  negligent  in  act- 
ing as  if  she  so  believed. 

We  can  see  no  negligence  whatever  of  defendant  which  was 
not  absolutely  excusable;  and  indeed  it  is  difficult  to  find  any 
negligence  on  her  part  at  all. 

Under  all  these  facts  of  the  case  we  are  of  opinion  that  it 
would  be  a  reproach  upon  the  administration  of  the  law  to 
allow  this  judgment  to  stand.  Divorce  laws  and  procedure 
in  some  jurisdictions  are  often  a  subject  of  adverse  criticism. 
If  such  a  proceeding  as  the  one  before  us  is  allowed  to  pass 
with  approval  or  unchallenged  such  criticism  would  be 
wholly  just. 

"*  It  is  urged  that  the  merits  of  the  motion  are  affected 
by  the  fact  that  plaintiflf  has  remarried  since  the  rendering 
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of  the  divorce  judgment.  Yes,  plaintiff  has  remarried,  ac- 
cording to  the  record,  and  he  did  this  before  the  ink  was  dry 
upon  the  judgment  divorcing  him  by  default  from  the  womai> 
who  had  been  his  wife  for  twenty-five  years,  who  had  borne 
his  children  and  reared  them  to  near  their  majority,  and 
who  had  kept  the  home  and  hearth  for  him  and  his  children 
during  all  these  years.  And  this  judgment,  obtained  without 
a  hearing  on  the  part  of  defendant,  was  upon  a  complaint 
not  charging  cruelty  or  adultery,  or  any  of  the  graver  offenses 
against  the  marriage  contract,  but  upon  a  complaint  alleging 
desertion  only,  and  a  desertion  after  twenty-five  years  of 
married  life — a  charge  by  plaintiff,  upon  the  truth  of  which 
all  the  circumstances  of  this  case  throw  the  gravest  suspicion. 
In  this  connection  it  is  appropriate  to  notice  the  verified  an- 
swer which  was  tendered  with  the  motion.  That  answer  not 
only  denies  the  allegation  of  desertion,  but  it  emphatically 
denies  that  plaintiff  is  a  resident  of  the  state  of  Montann,  and 
it  sets  up  facts  which,  if  true,  show  that  he  is  a  resident  of 
the  city  of  La  Crosse,  Wisconsin.  It  alleges  that  the  plaintiff 
was  a  railroad  conductor,  and  that  he  was  employed  in  differ- 
ent places,  and  that,  after  having  had  many  homes  at  divers 
times,  they  finally  settled  in  this  home  in  La  Crosse;  that 
plaintiff  always  treated  it  as  such,  and  tliat  he  spoke  of  it  as 
such  in  the  letters  which  he  wrote  to  defendant  and  his  chil- 
dren; that  he  wrote  to  them  in  affectionate  terms,  and  visited 
them  up  to  a  short  time  before  commencing  this  suit,  and  up 
to  that  time  sent  them  money  and  presents;  and  that  never 
did  he  intimate  his  claim  of  defendant's  alleged  desertion,  or 
of  his  intention  to  claim  a  residence  in  Montana.  Now,  un- 
der all  these  circumstances,  for  plaintiff  to  claim  that  his 
remarriage,  in  this  hot  and  indecent  haste,  is  pertinent  upon 
this  motion  is  a  sorry  sort  of  reply  to  the  motion  of  defendant 
setting  up  the  pitiable  facts  disclosed  by  this  record.  Nor  is 
the  situation  of  the  person  whom  plaintiff  purported  to  marry 
on  August  15th  a  consideration  that  can  set  aside  the  rights 
of  this  defendant.  Such  condition  is  not  of  defendant's  cre- 
ation or  her  fault. 

'**  The  order  denying  the  motion  to  open  the  default  is 
reversed,  and  the  case  is  remanded,  with  directions  to  the 
district  court  to  grant  the  application,  and  to  set  aside  the 
judgment,  and  allow  defendant  to  file  her  answer  and  make 
defense. 

All  concur. 
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JPDGMKNT  OT  DiVORCK— AkNULMEST  AfTER  ScBSEQUKST  MaRRIAOE.— A 

decree  of  divorce  obtained  by  fraud  may  be  vacated  at  a  subsequent  term, 
althongh  a  marriage  was  contracted  on  its  faith,  and  issue  born:  Allen  f. 
MacUlUtn,  12  Pa.  St.  328;  51  Am.  Dec.  608.  The  fact  that  a  marriage  ha^ 
taken  place  in  another  state  on  tlie  faith  of  a  prerioas  divorce  there  doe* 
not  prevent  inquiry  by  the  courts  of  another  state  as  to  its  validity  and  a 
denial  of  such  validity  if  the  divorce  is  one  that  would  be  decreed  void  if 
it  were  directly  in  issne:  Adamsv.  Adamx,  154  Mass.  290.  See,  also,  the 
note  to  Brown  v.  Grove,  9  Am.  St.  Rep.  826. 

Juuo4...Ni's.— Vacating  for  £xcu.sablk  Neglect:  See  the  notes  to  Tay* 
lor  V.  Pope,  19  Am.  St.  Rt-p.  533;  }YiUiain8  v.  WescoU,  14  Am.  St.  Kep.  296, 
and  the  extended  note  to  Burnham  v.  Hays,  58  Am.  Dec  397:  See.  also^ 
Learning  v.  McMillan,  59  Ark.  162;  ante,  p.  26,  and  note. 
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114  Montana,  467.] 
EviDSNOK,  Contract  to  Procure. — A  contract  Is  void  m  against  pnblio 
policy  if  by  it  one  of  the  parties  agrees  to  secure  such  testimony  as  will 
enable  the  other  to  win  an  existing  or  contemplated  suit.  It  is  not  nee- 
sary  tha^  the  contract  should  contemplate  the  production  of  perjured 
testimony.  It  is  void  because  its  tendency  is  to  promote  nnlawful 
acts. 

Action  to  recover  for  personal  services  of  the  plaintiff  in 
the  suit  of  Muller  v.  Buyck.  This  was  an  action  brought  by 
defendant  therein  to  recover  possession  of  certain  lands  which 
she  had  conveyed  to  Buyck,  and  to  have  the  conveyance 
thereof  canceled,  and  the  plaintifiF  herein  agreed,  respecting 
that  action  *'to  make  search  and  inquiry  and  ascertain  the 
names  of  persons  who  were  familiar  with  the  property,  and 
acquainted  with  the  defendant  Buyck  and  with  the  facts  and 
circumstances  connected  with  the  execution  of  the  instru- 
ment aforesaid,  and  the  financial  circumstances  of  the  de- 
fendant Buyck,  and  to  procure  such  other  testimony  which 
when  introduced  in  the  court  in  an  action  duly  and  regu- 
larly brought  would  entitle  the  said  defendant  to  the  pos- 
session of  said  property  and  the  cancellation  of  the  said 
instrument,  and  restore  to  her  all  her  rights  in  such  prop- 
erty."    Judgment  for  the  plaintiff;  defendant  appealed. 

/.  M.  Clements^  for  the  appellant 

Walsh  &  Newnuin,  for  the  respondent* 

*'•  Dk  Witt,  J.     We  are  of  opinion  that  the  complaint 
is  not  sullicient  to  sustain  the  judgment.     The  learned  dis- 
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trict  judge  would  have  doubtless  so  held  if  the  point  had 
been  made  before  him.  We  believe  that  the  contract  set  out 
in  the- complaint  is  void  as  against  public  policy,  and  as  tend- 
ing to  impede  the  *''*  administration  of  justice.  The  plain- 
tiff was  employed,  not  only  to  make  search  and  inquiry  for 
witnesses,  and  to  ascertain  the  names  of  persons  acquainted 
with  the  facts  and  circumstances, ^but  also,  in  addition  to 
this,  to  procure  such  other  testimony  which,  when  introduced 
in  evidence,  would  entitle  the  said  Anna  Muller  to  recover 
possession  of  the  property.  The  searching  for  witnesses  who 
had  disappeared  or  documents  which  had  been  lost,  or  the 
performance  of  legitimate  detective  work,  is  not  subject  to 
objection.  But  the  plaintiff  was,  according  to  his  contract, 
to  do  more  than  this.  These  things  he  was  to  do,  but  they 
were  not  considered  sufficient.  He  added  to  them,  and  con- 
tracted, in  connection  with  them,  that  he  would,  in  effect, 
procure  testimony  that  would  win  a  lawsuit.  It  is  alleged 
further,  in  effect,  that  the  testimony  which  he  thus  procured 
did  win  the  lawsuit.  Indeed,  the  contract,  brought  down  to 
a  simple  statement,  is  that  plaintiff  agreed,  for  a  considera- 
tion, to  procure  testimony  that  would  win  the  lawsuit.  He 
procured  the  testimony,  and  it  won  the  suit. 

We  do  not  hold  the  contract  void  because  it  was  an  agree- 
ment to  procure  perjury,  or  because  it  did  procure  perjury, 
but  the  contract  had  the  tendency  and  opened  the  very  strong 
temptation  to  the  procurement  of  perjury. 

Mr.  Bishops  says:  "The  mere  tendency  of  a  contract  to 
promote  unlawful  acts  renders  it  illegal,  as  against  the  policy 
of  the  law,  without  regard  to  any  circumstances  indicating 
the  probable  commission  of  such  acts":  Bishop  on  Contracts, 
sec.  476. 

In  the  case  of  Wellington  v.  Kelly,  84  N.  Y.  543,  the  court 
found  that  the  particular  contract  there  under  review  was  a 
legitimate  and  proper  one,  but,  upon  the  general  principle  of 
contracts  to  furnish  evidence  for  a  lawsuit.  Judge  Andrews, 
in  the  opinion,  says:  "  In  Stanley  v.  Jones,  7  Bing.  369,  it  was 
held  that  an  agreement  made  by  a  third  person  to  communi- 
cate to  a  person  claiming  to  have  been  defrauded  such  infor- 
mation as  would  enable  him  to  recover  damages  for  the  fraud, 
and  to  exert  his  influence  to  procure  evidence  to  substantiate 
the  claim,  upon  condition  of  receiving  portion  of  the  sum 
recovered,  was  illegal.  In  that  case  the  person  making  the 
agreement  to  communicate  the  information  was  an  entire  *'* 
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stranger  in  interest  to  tlie  proposed  litigation,  and  professed 
to  have  knowledge  of  facts  of  importance  to  the  party,  but 
which  he  did  not  disclose.  Lord  Den  man  said  that  such  an 
agreement  was  illegal,  from  its  manifest  tendency  to  pervert 
justice,  and  we  fully  assent  to  the  decision  in  that  case.  An 
agreement  by  a  stranger  to  furnish  evidence  to  substantiate 
a  claim  or  defense,  for  a  compensation  depending  upon  the 
success  of  his  efforts,  is  dangerous  in  its  tendency,  as  furnish- 
ing an  inducement  for  perjury  and  the  subornation  of  wit- 
nesses." In  the  English  case  cited  in  the  New  York  report, 
the  person  contracting  to  furnish  the  evidence  agreed  that  "  he 
should  and  would  use  and  exert  his  utmost  influence  and 
means  for  procuring  such  evidence  as  should  be  requisite  to 
substantiate  the  claims  of  the  said  defendant":  Stanley  y. 
Jones,  7  Bing.  379.  There  is  a  very  considerable  similarity 
between  the  contract  which  was  condemned  by  the  English 
court  and  that  which  is  now  before  us. 

The  supreme  court  of  Illinois  took  occasion,  in  the  case  of 
Gillett  V.  Board  of  Supervisors,  67  111.  256,  to  treat  this  sub- 
ject in  very  vigorous  and  pertinent  language.  A  case  was 
about  to  be  tried  involving  the  legality  of  an  election  to  deter- 
mine whether  the  county  should  subscribe  for  certain  railroad 
bonds.  The  legality  of  the  election  which  had  been  held  being 
questioned,  and  the  county  supervisors,  apparently  desiring  to 
overthrow  the  result  of  the  election,  made  certain  contract  as 
to  the  procuring  of  testimony  to  attack  the  result  of  that  elec- 
tion. In  the  contract  which  the  supervisors  made  with  one 
McNeal,  they  provided  as  follows:  "  That  if  he  [McNeal]  will 
hunt  up  testimony,  and  prepare  the  same,  and  pnsent  it  to  the 
proper  authorities  who  may  be  authorized  to  receive  it,  and, 
after  said  testimony  or  evidence  is  fully  received,  and  shall  be 
acknowledged  as  legal,  then,  for  said  services,  said  McNeal 
is  to  receive  from  Logan  county  the  following  amounts:  For 
ten  illegal  votes,  so  proved,  $100;  for  ten  other  illegal  votes, 
so  proved,  $200;  for  ten  other  illegal  votes,  so  proved,  $300; 
for  ten  other  illegal  votes,  so  proved,  $400;  for  ten  other  il- 
legal votes,  so  proved,  $400;  for  ten  other  illegal  votes,  so 
proved,  $400;  for  ten  other  illegal  votes,  so  proved,  $400. 
The  above-mentioned  illegal  votes  must  be  in  place  of,  an- 
swer to,  or  represent  *"  certain  unknown  names  on  the  east 
and  west  Lincoln  poll-books  of  the  election  above  mentioned. 
The  condition  of  this  obligation  is  such  that  the  said  Mc- 
Neal is  to  pay  all  his  own  individual  expenses,  and  the  ex- 


650  Quirk  v.  Mulleb.  [Montana, 

penses  of  any  parties  whom  he  may  employ  in  preparing  such 
testimony,  and  finding  such  testimony,  and  finding  sucli 
witnesses;  and  that  above  amount,  or  any  part  of  the  same, 
shall  not  be  due  or  payable  until  the  illegality  of  such  votes 
is  legally  proven.  It  is  further  agreed  that,  in  case  the  county 
of  Logan  is  finally  released  from  any  liability  to  pay  said 
bonds  now  in  dispute  between  said  county  and  the  P.  L.  and 
D.  R.  R.  Company,  by  means  of  proving  the  majority  in  said 
election  to  be  illegal,  the  county  of  Logan  further  agrees  to 
pay  said  M.  B.  McNeal  the  sum  of  twelve  hundred  dollars, 
which  said  amount  is  to  be  in  addition  to  the  scale  of  prices 
above  mentioned,  and  payable  only  after  the  courts  have  de- 
cided the  case  in  favor  of  the  said  county." 

The  supreme  court  of  Illinois  in  passing  upon  this  con- 
tract, said:  "The  evidence  disproved  the  actual  use  by  the 
committee  of  any  corrupt  means  or  any  corrupt  design,  on 
their  part,  in  the  use  of  the  money.  But  the  contracts  them- 
selves are  pernicious  in  their  nature.  They  created  a  power- 
ful pecuniary  inducement  on  the  part  of  the  agents  so  eno» 
ployed  that  the  testimony  should  be  given  of  certain  facts, 
and  that  a  particular  result  of  the  suit  should  be  had.  A 
strong  temptation  was  held  out  to  them  to  make  use  of 
improper  means  to  procure  the  needful  testimony,  and  to 
secure  the  desired  result  of  the  suit.  The  nature  of  the 
agreement  was  such  as  to  encourage  attempts  to  suborn 
witnesses,  to  tamper  with  jurors,  and  to  make  use  of  other 
'base  ap{)liances'  in  order  to  secure  the  necessary  results 
which  were  to  bring  to  these  agents  their  stipulated  compen- 
sation. The  tendency  of  such  arrangement  must  be  to  taint 
with  corruption  the  atmosphere  of  courts,  and  to  pervert  the 
course  of  justice.  A  pure  administration  of  justice  is  of  vital 
public  concern.  It  tends  to  evil  consequences  that  any  such 
venal  agency  as  is  constituted  by  these  contracts  should  have 
a  part  in  the  conduct  of  judicial  proceedings  where  the 
attainment  of  right  and  justice  is  the  end.  Should  such 
contracts  of  this  character  receive  countenance  we  might, 
among  the  multiplying  forms  of  agency  of  the  time,  have  to 
*''*•  witness  the  scandalous  spectacle  of  a  class  of  agents 
holding  themselves  out  to  the  public  as  professional  pro- 
curers of  desired  testimony  for  litigants  in  court  for  pay,  con- 
tingent upon  success  in  their  suits.  In  Marshall  v.  Railroad 
Co.,  16  How.  314,  it  was  held  that  a  contract  or  a  contingent 
compensation  for  obtaining  legislation  was  void  by  the  policy 
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of  the  law.  With  much  greater  reason,  we  think,  should  the 
contract  under  consideration  be  held  vicious.  We  cannot 
sanction  them.  On  account  of  their  corrupting  tendency  we 
must  hold  them  to  be  void,  as  inconsistent  with  public  policy": 
Gillett  V.  Board  of  SupervisorSf  67  III.  256.  See,  also,  Patler- 
son  V.  Donner,  48  Cal.  369. 

We  fully  concur  in  the  views  expressed  in  these  cases,  and 
we  are  of  opinion  that  the  contract  under  consideration  falls 
within  the  objectionable  class.  To  be  sure,  under  the  con- 
tract the  plaintiff.  Quirk,  may  have  performed  only  innocent 
acts,  and  there  is  nothing  to  indicate  that  both  his  intentions 
in  making  the  contract  and  his  acts  in  carrying  it  out  were 
other  than  wholly  innocent  and  lawful.  But  the  contract 
was  just  such  an  one  as  to  encourage  an  unlawful  act.  It 
invited  subornation  of  perjury.  It  held  out  a  large  reward 
for  success.  The  amount  claimed  by  plaintiff  was  some 
$1,800.  The  obtaining  of  this  large  sum  depended  upon 
plaintiff  procuring  testimony  which  would  win  the  lawsuit. 
The  law  does  not  tolerate  the  offering  to  any  one,  no  matter 
how  virtuous,  of  such  temptations  to  crime.  The  evils  and 
vices  of  such  a  contract  are  strongly  stated  in  the  language 
of  the  Illinois  court,  quoted  above.  It  would,  indeed,  be  a 
sad  spectacle  to  see  springing  up  in  this  state  the  business 
of  procuring  testimony  sufficient  to  win  lawsuits.  We  regret- 
fully express  the  fear  that  perhaps  such  a  business  might 
find  a  patronage.  But  from  such  a  result  we  will  secure  our- 
selves by  declaring  void  a  contract  the  manifest  tendency  of 
which  is  to  present  the  direct  temptation  and  the  great  induce- 
ment to  one  to  procure  subornation  of  perjury.  There  is  hero 
too  close  an  approach  to  the  evil  maxim,  sometimes  quoted: 
*'  Get  money;  honestly,  if  you  can;  but  get  money."  The 
contractor  in  plaintiff's  position  could  only  too  easily  be  led 
to.say  to  his  conscience:  "I  will  procure  the  necessary  testi- 
mony: honestly,  if  I  can;  but  I  *'*  will  procure  the  testi- 
mony." The  evils  of  such  contracts  are  illustrated  in  the 
very  case  for  which  this  plaintiff  contracted  to  procure  the 
testimony  which  would  succeed  in  winning  a  judgment  for 
plaintiff  thereiti.  That  case  was  before  us  on  appeal,  and  is 
reported  in  MtUler  v.  Buyck^  12  Mont.  354.  In  our  investiga- 
tion it  appeared  that  practically  the  only  witness  for  the 
plaintiff  was  herself.  It  seems  that  the  case  rested  solely 
upon  the  testimony  of  plaintiff,  MuUer,  and  the  defendant, 
Buyck.     So,  if  it  be  true  that  plaintiff  herein.  Quirk,  pro- 
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cured  the  testimony  which  won  the  judgment  in  Muller  v. 
Buyck,  he  procured  the  plaintiff  herself  to  testify,  and  the 
only  construction  of  the  situation  by  which  it  could  be 
claimed  that  he  procured  any  testimony  would  be  that  he 
procured  or  instructed  her  to  testify  as  she  did,  because  it 
was  her  testimony  that  won  the  case.  It  does  not  appear, 
on  an  inspection  of  the  decision  in  that  case,  that  plaintiff 
herein  did  or  could  have  rendered  service  of  such  nature,  or 
any  other.  We  speak  of  this  as  an  illustration  of  the  evil 
tendency  of  such  a  contract  as  is  pleaded  in  the  complaint 
in  this  case. 

We  think  that  nothing  here  said  can  be  interpreted  as  for- 
bidding the  offering  of  rewards  for  the  detection  of  crime, 
or  the  employing  of  persons  to  search  for  material  witnesses 
or  important  papers  or  documents  or  exhibits  which  have 
been  lost.  We  think  that  no  difficulty  will  arise  in  sustain- 
ing contracts  for  the  performance  of  legitimate  services,  while 
the  stamp  of  disapproval  is  put  upon  contracts  clearly  contra 
bonos  mores. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with 
directions  to  dismiss  the  complaint. 

Pembebton,  C.  J.,  and  Harwood,  J.,  concur. 

Contracts  to  Procure  Evidence. —Validity  of:  See  the  extended 
note  to  Cobb  v.  Coivdery,  94  Am.  Dec  375-378;  also  Goodrich  v.  Tenney,  144 
IlL  422;  36  Am.  St.  Rep.  459. 
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[14  Montana,  48t] 

Equitt — JtTBT  Trial. — The  Verdict  of  a  Jdry  is  not  Conclitsiv*  upon  a 
conrt  in  an  equity  case  by  virtue  of  section  250  of  the  Code  of  Civil  Pro- 
cedure of  Montana.  It  will  not  be  presumed  from  any  devious  and 
nncertain  lang^uage  that  the  legislature  undertook  to  prune  away  one 
of  the  most  distinctive  and  important  jurisdictional  functions  of  the 
equity  courts. 

Waters. — Abandonment  of  an  Appropriation  of  Water  does  not 
Resdlt  from  a  Change  in  the  Mode  of  Diversion  and  the  abandon- 
ment of  the  ditches  by  which  the  diversion  was  first  made  and  the  use 
of  others  in  place  thereof. 

Waters. — An  Appropriation  of  Water  cannot  be  Cot  Down  to  the 
quantity  necessary  to  irrigate  the  lands  which  the  appropriator  had  in 
cultivation  at  the  time  when  a  subsequent  appropriation  was  made  or 
attempted,  if  the  first  appropriator  had  other  lauds  suitable  for  irriga- 
tion which  he  had  not  yet  subdued  to  the  plow. 
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Shoher  &  Rnach,  for  the  appellants. 
Toole  &  Wallace,  for  the  respondents. 

*•»  Per  Cdbiam.  The  purpose  of  this  action  is  to  adjudi- 
cate and  determine  a  controversy  between  plaintiffs  and  de- 
fendants regarding  their  priority  of  rigiit,  by  appropriation, 
to  use  the  waters  of  Prickly  Pear  creek  and  its  tributary, 
Cafion  creek,  situate  in  Lewis  and  Clarke  county,  for  irriga- 
tion of  agricultural  lands  adjacent  thereto. 

Plaintiffs  allege  appropriation  about  November  11,  1882, 
of  four  thousand  inches  of  water  from  Canon  creek,  a  tribu- 
tary of  Prickly  Pear  creek,  diverted  by  means  of  a  dam 
and  ditch,  whereby  that  quantity  of  said  water  is  conveyed 
to  the  lands  of  divers  persons,  who  own  said  dam  and  ditch 
in  common;  that  such  appropriation  on  the  part  of  plain- 
tiffs is  prior  to  defendants*  appropriation  of  the  waters  of 
said  creek;  that  defendants  have  wrongfully  interfered  with 
and  removed  said  dam,  thereby  preventing  plaintiffs'  diver- 
sion of  the  waters  from  said  creek,  and  threaten  to  continue 
80  to  do,  thus  depriving  plaintiffs  of  the  use  and  enjoyment 
of  their  alleged  prior  right  to  the  use  of  said  waters.  Where- 
fore they  seek  judgment  establishing  tiieir  alleged  right  as 
prior  to  that  of  defendants,  *•*  witii  permanent  injunction 
forbidding  defendants'  interference  therewith. 

Defendants,  by  answer,  allege  appropriation  and  diversion 
of  diverse  quantities  of  the  waters  of  Prickly  Pear  creek  by 
them,  respectively,  or  their  predecessors,  aggregating  nine- 
teen hundred  inches,  according  to  statutory  measurement, 
all  of  which  appropriations  on  the  part  of  defendanis  are 
alleged  as  of  dates  several  years  prior  to  the  appropriation  by 
plaintiffs.  Defendants  also  allege  that  their  several  appro- 
priations were  and  are  necessary  for  the  irrigation  of  the 
agricultural  lands  owned  by  thera,  respectively.  The  jury 
sitting  in  the  trial  appear  to  have  returned  findings  satis- 
factory to  defendants,  awarding  them,  severally,  about  the 
amount  of  water  claimed  prior  to  plaintiffs'  appropriation; 
but  the  court  modified  the  findings  of  the  jury,  and  supple- 
mented the  same  by  some  further  findings,  whereby  the 
quantity  of  water  found  by  the  jury  to  have  been  appro- 
priated by  defendants,  prior  to  the  appropriation  by  plain- 
tiffs, was  diminished  to  three  hundred  and  twenty  inches, 
distributed  among  them  as  follows:  Greiser,  sixty  inches  by 
appropriation  of  1871;  Leedy,  forty  inches  by  appropriation 
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of  1871,  and  forty  inches  by  appropriation  in  1868;  Kenck, 
Duffy,  and  Coppler,  jointly,  one  hundred  and  eighty  inches 
by  appropriation  March  1,  1882.  Following  those  appro- 
priations, in  order  of  time,  the  court  found  plaintiffs  appro- 
priated seventeen  hundred  and  sixty  inches  of  water  of  said 
creek,  necessary  for  their  use  in  the  irrigation  of  tlieir  agri- 
cultural lands.  There  were  some  further  appropriations 
found  in  favor  of  defendants,  but  of  dates  subsequent  to  the 
appropriation  by  plaintiffs.  Decree  was  entered  accordingly. 
Defendants  appeal,  insisting  that  the  court  erred  in  several 
points  specified,  all  of  which  have  been  carefully  considered 
in  the  light  of  the  record. 

The  first  proposition  urged  by  appellants  is  that,  notwith- 
standing this  case  is  properly  classified  as  in  the  nature  of  an 
action  in  equity,  the  court  is  bound,  by  virtue  of  the  peculiar 
provision  of  section  250  of  the  Code  of  Civil  Procedure,  to 
make  its  decree  in  conformity  with  the  verdict  of  the  jury. 
This  proposition  has  been  several  times  argued  to  this  court, 
and  given  due  consideration,  resulting  on  each  occasion  in  the 
***  conclusion,  remarked  in  Arnold  v.  Sinclair,  12  Mont. 
248,  that  it  will  not  be  presumed,  from  any  devious  or  uncer- 
tain language,  that  the  legislature  undertook  to  prune  away 
one  of  the  most  distinctive  and  important  jurisdictional 
functions  of  the  equity  court;  and,  when  a  statute  is  found 
clearly  expressing  that  intention,  it  will  be  time  enough  to 
inquire  as  to  whether  the  legislature  possessed  power  to  that 
end. 

Passing  to  a  consideration  of  the  points  of  error  specified 
in  relation  to  the  findings  of  fact,  we  find  that  the  record, 
which  purports  to  contain  a  transcript  of  all  the  evidence  in- 
troduced, does  not  disclose  evidence  sufficient  to  support  the 
finding  by  the  court  that  defendant  Greiser  abandoned,  in 
the  year  1877,  all  but  sixty  inches  of  his  original  appropria- 
tion of  the  waters  of  said  creek.  According  to  the  evidence 
shown  by  the  record  defendant  Greiser  constantly  used  the 
waters  appropriated  for  his  ranch,  but  from  time  to  time  di- 
verted the  same  through  different  ditches,  and  in  1877  he 
abandoned  an  older  ditch  formerly  used  for  the  same  ])ur- 
pose.  This  does  not  constitute  abandonment  of  his  water 
right,  or  any  part  thereof,  nor  does  any  evidence  in  the 
record  support  such  finding.  Nor  is  there  evidence  in  tiie 
record  sufficient  to  warrant  the  finding  by  the  court  to 
the  effect  that  defendants  Duffy  and  Coppler  did  not  acquire 
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an  interest  in  the  Tierney  ditch  until  May,  1885.  The  un- 
disputed evidence,  as  disclosed  by  the  record,  shows  that 
they  acquired  an  interest  in  said  Tierney  ditch  in  June,  1882, 
and  that  testimony  is  corroborated  by  the  joint  notice  of  ap- 
propriation of  the  waters  of  said  creek  by  Tierney,  Duffy,  and 
Coppler,  introduced  in  evidence,  which  bears  date  May  25, 
1882,  and  declares  tlieir  appropriation  as  of  that  date.  Nor 
is  there  evidence  in  the  record  sufficient  to  warrant  the  find- 
ing that,  after  Duffy  and  Coppler  acquired  interests  in  said 
Tierney  ditch,  they  enlarged  the  same  to  a  capacity  sunicient 
to  divert  the  water  by  them  appropriated.  The  testimony  of 
\yitnes8es  on  this  point  is  emphatically  to  the  contrary  effect, 
except  that  of  witness  Ford,  who,  under  contract,  for  the 
owners,  continued  the  excavation  of  said  ditch  after  Duffy 
and  Coppler  acquired  interests  therein.  In  his  testimony  he 
describes  his  work  upon  said  ditch,  and  says  that  he  en- 
larged or  widened  the  excavation  of  a  portion  of  the  ditch, 
where  the  work  of**®  Tierney  in  the  excavation  thereof  was 
left  off;  that  Tierney  directed  Ford  to  widen  the  ditch  in 
that  part,  explaining  that  the  last  of  his  excavation  was  done 
in  the  winter,  and  was  not  made  of  sufficient  width  at  that 
part.  But  Ford  distinctly  testifies  tliat  it  was  only  the  por- 
tion of  the  excavation  toward  the  end,  where  Tierney  left 
off,  that  he  enlarged.  His  testimony,  under  such  explana- 
tion, becotnes  consistent  with  that  of  other  witnesses  on  this 
point,  all  of  which  is  insufficient  to  support  tiie  finding  that 
tiie  part  of  said  ditch  already  excavated  by  Tierney  was  en- 
larged after  Duffy  and  Coppler  acquired  interests  tlierein. 
The  effect  of  the  finding  by  the  court  on  this  point  would 
place  the  appropriation  of  Duffy  and  Coppler  as  of  May,  1883, 
subsequent  to  that  of  plaintiffs. 

There  is  another  finding  by  the  court  to  the  effect  that  only 
a  portion  of  certain  ranches  owned  by  defendants  was  avail- 
able for  irrigation,  and  apparently  upon  that  theory  tlie  quan- 
tity of  water  allotted  to  them  by  the  findings  of  the  court 
was  very  considerably  diminished  from  the  amount  appro- 
priated and  diverted  through  their  ditches,  and  claimed  to 
be  necessary  to  irrigate  their  lands.  It  is  always  proper  to 
inquire  into  the  question  of  the  necessity  and  ability  to  use 
the  quantity  of  water  appropriated  and  diverted.  If  it  should 
appear  from  proper  evidence  that  a  portion  of  defendants' 
lands  is  so  situate  that  the  water  claimed  by  such  defend- 
ants could  not  be  diverted  thereto,  or  that  the  laud  is  of  such 
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character  or  condition  as  that  crops  of  grass,  grain,  or  vege- 
tables could  not  be  grown  thereon  with  the  aid  of  irrigation, 
it  would  seem  proper  to  take  such  conditions  into  considera- 
tion in  determining  the  amount  of  water  to  which  such  defend- 
ants were  entitled.  But  the  evidence  in  this  case  does  not 
warrant  the  finding  that  only  the  portions  of  the  lands  owned 
by  defendants,  as  designated  by  the  court,  were  "available  for 
irrigation."  It  does  not  appear  from  the  evidence  that  there 
was  contention  by  the  litigants  that  certain  portions  of  the 
ranches  of  defendants  were  of  such  character,  or  so  situate, 
as  not  to  be  available  for  irrigation. 

There  was  much  evidence  introduced  on  the  question  as  to 
the  quantity  of  water  necessary,  per  acre,  to  irrigate  certain 
lands  owned  by  defendants,  and  how  the  quantity  varied 
when  **''  applied  to  different  characters  of  soil.  There  was 
also  considerable  evidence  introduced  on  the  inquiry  as  to 
how  much  land  defendants  had  under  cultivation  at  the  date 
of  plaintiffs'  appropriation  out  of  the  waters  of  said  creek,  in 
the  fall  of  1882;  and  some  findings  by  the  court  tend  to  indi- 
cate that  it  proceeded,  in  determining  the  quantity  of  water 
to  which  defendants  were  entitled  prior  to  plaintiffs'  appro- 
priation, on  the  theory  that  defendants  were  entitled  to  hold, 
prior  to  plaintiffs'  appropriation,  only  a  sufficient  quantity  to 
irrigate  the  lands  which  defendants  actually  had  under  cul- 
tivation at  the  date  plaintiffs  initiated  their  appropriation. 
It  is  not  shown  with  clearness  and  certainty  that  the  court 
proceeded  on  such  theory,  but  certain  findings  by  the  court, 
stating  particularly  that  the  defendants  named  had  under 
cultivation  at  the  date  of  plaintiffs'  appropriation  a  stated 
acreage  of  land,  tend  to  indicate  that  the  court  proceeded  on 
the  theory  that  defendants'  appropriation  of  water  prior  to 
plaintiffs'  should  be  cut  down  to  a  quantity  sufficient  to  irri- 
gate the  land  of  defendants  actually  cultivated  at  that  time. 
Such  theory,  if  followed,  is,  we  think,  without  doubt,  erroneous. 
Thereby  a  prior  appropriator  of  water  would  be  cut  down  to 
the  quantity  necessary  to  irrigate  the  land  he  actually  had 
under  cultivation  when  the  subsequent  appropriation  was 
made,  although  the  first  appropriator's  land  was  all  avail- 
able for  production  of  crops  by  aid  of  irrigation,  but,  at  the 
time  of  making  the  appropriation  of  water  necessary  for  its 
irrigation,  he  had  not  subdued  all  of  it  to  the  plow.  The 
priority  under  such  rule  would  depend  largely  upon  the  time 
appropriators  brought  their  lands  under  cultivation,  and  not 
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upon  the  priority  of  appropriation  and  diversion  of  the  water 
necessary  to  irrigate  the  land  owned  by  the  appropriator,  as 
the  law  provides. 

A  further  objection  urged  by  appellants  is  that  the  decree 
maintaining  the  dam  against  defendants'  interference  would 
in  certain  seasons,  in  effect,  withhold  all  the  water  of  said 
creek  from  appellants — even  that  awarded  them  by  the  de- 
cree prior  to  the  appropriation  of  plaintiffs.  Respondents 
answer  this  objection  by  admitting  that  the  intention  of  the 
decree  was  to  have  the  dam  bo  constructed  and  operated  as 
to  allow  the  volume  of  water  awarded  defendants  prior  to  the 
right  of  *•*  plaintiffs  to  pass  it  at  all  times,  if  to  much  water 
flowed  in  the  creek,  and  concede  that  if  the  decree  is  not 
thus  conditioned  it  may  be  modified  to  that  effect. 

Appellants  also  urge  that  the  decree  does  not  provide  at 
what  point  they  may  take  the  water  awarded  to  them  in  sev- 
eral amounts.  It  appears  to  be  agreed  that  the  appropriator 
of  water  should  have  the  amount  to  which  he  is  entitled  at 
the  place  where  his  ditch  taps  the  creek,  and  appellants  con- 
cede that  if  the  decree  in  this  case  does  not  provide  that 
respondents  shall  allow  sufficient  water  to  flow  past  their  d&uk 
to  give  the  appellants,  at  the  points  where  their  several 
ditches  tap  said  creek,  the  amount  of  water  awarded  them, 
the  decree  may  be  modified  to  so  provide.  In  our  opinion 
that  would  be  a  proper  provision,  and  the  decree  should  be 
conditioned  accordingly. 

For  the  reasons  above  set  forth  the  judgment  entered 
ought  to  be  reversed,  and  the  case  remanded  to  the  trial 
court  for  revised  findings  in  conformity  with  the  views  herein 
expressed,  upon  the  evidence  already  before  the  court,  sup- 
plemented by  such  other  evidence  as  may  be  necessary  to 
ascertain  and  determine  the  respective  rights  involved.  The 
order  of  this  court  will  be  entered  accordingly. 

Harwood  and  Db  Witt,  JJ,,  concur. 

Eqoitt— JuRT  Tbial — CoNCLUsivKNBss  OT  Vbrdiot  bt  Jcbt. — In  an 
equitable  action,  where  neither  party  is  entitled  to  a  jury  trial,  the  venlioi 
of  a  jury,  if  one  u  called,  may  be  disregarded  by  the  court:  Clark  r.  Mo»hn; 
107  N.  Y.  118;  1  Am.  St  Rep.  798.  When  the  chancellor  desires  the  aid 
of  a  jury  to  find  out  how  facts  appear  to  such  unprofessional  men  it  can  be 
dona  only  by  submitting  single  issues  of  fact,  and  the  jury  cannot  foreclose 
him  in  hia  conclusion  unless  his  judgment  is  convinced:  Brown  r.  Buck,  75 
Mich,  274;  13  Am.  St.  Rep.  438,  and  note.  Where  the  parties  to  an 
equity  case  have  submitted  the  issues  to  a  jury,  and  •  fall  iuTestigattoo 
AM.  9t.  Rip..  Vol.  XUII.-41 
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has  been  had,  every  doubt  iu  the  mind  of  the  chancellor  should  be  solved 
in  favor  of  the  finding  of  the  jury.  Unless  such  finding  is  unconscionable 
it  should  be  allowed  to  stand:  McDaniel  v.  Marygold,  2  Iowa,  500;  65  Am. 
Dec.  7S6,  and  note.  See,  also,  the  notes  to  Flint  Itivtr  Steamboat  Co,  v.  Hob' 
erta,  48  Am.  Dec.  183. 

Waters  —  Appropriation  —  Changing  Point  of  Diversion. — A  prior 
appropriator  of  water  from  a  stream  may  change  the  point  of  diversion  and 
the  place  of  use  without  affecting  his  right  of  priority,  so  long  as  the  rights 
of  others  are  not  injuriously  affected:  StrkkLer  v.  Colorado  Springs,  16  Col. 
61;  25  Am.  St.  Rep.  245,  and  note. 

Waters  —  Appropriation  —  Increasing  Amount. — Prior  appropriators 
of  water  for  mining  purposes  are  not  limited  to  the  quantity  of  water  they 
have  turned  into  their  ditch  in  the  first  instance  unless  by  the  general  size, 
plan,  and  grade  of  the  ditch  it  was  not  capable  of  carrying  more  water 
than  was  then  diverted:  White  v.  Todd  Valley  Water  Co.,  8  Cal.  443;  68 
Am.  Dec.  338,  and  note. 


Thamlinq  V,  Duffey. 

[14  Montana,  567.] 

Neoottablk  Instruments— Pleading  Fraud  in  Inception  of. — An  an- 
swer in  an  action  by  the  indorsee  of  a  negotiable  instrument  which 
avers  fraud  in  its  inception,  but  does  not  allege  that  the  plaintiff  par- 
ticipated in  or  had  notice  of  the  fraud  at  the  time  of  the  indorsement 
to  him,  is  sufficient.  The  plaintiff,  if  such  fraud  is  proved,  must  aa- 
■ume  the  burden  of  establishing  that  he  was  the  indorsee  for  value 
before  maturity  and  without  notice  of  the  fraud  which  is  sought  to  b« 
asserted  as  a  defense. 

Thompson  &  Maddox,  for  the  appellant. 

Smith  &  Gormley,  and  Waterman  &  Callaway,  for  the  re- 
spondent. 

*'*  Pemberton,  C.  J.  The  complaint  in  this  case  alleged 
that  on  March  6,  1893,  the  defendant  executed  and  delivered 
his  negotiable  promissory  note  to  Hatch  Bros.  &  Co.  for  five 
thousand  dollars,  with  interest,  payable  five  months  after  date; 
that  on  or  about  the  first  day  of  April,  1893,  and  before  the 
maturity  thereof,  the  said  Hatch  Bros.  &  Co.  indorsed  the 
same  to  plaintiff,  who,  in  this  action,  demands  judgment  for 
the  amount  of  said  note.  In  his  answer  defendant  admits 
the  execution  and  delivery  of  said  note,  as  alleged,  but  re- 
sists the  recovery  of  judgment  thereon,  on  the  ground  of  fraud 
practiced  upon  him  by  said  Hatch  Bros.  &  Co.  in  the  incep- 
tion of  said  instrument.  The  answer  does  not  allege  that 
plaintiff,  the  indorser  of  said  note,  participated  in  the  alleged 
fraud,  or  had  *'*  knowledge  thereof  at  the  time  of  the  in- 
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dorsement  of  Baid  note  to  him.  It  is  not  denied  that  the 
fraud  alleged  in  the  inception  of  the  note  would  defeat  a  re- 
covery thereon  in  an  action  by  the  original  holders.  The 
plaintiff  filed  a  replication  denying  any  knowledge  of  the 
fraud  alleged  in  the  answer.  After  filing  said  replication 
the  plaintiff  moved  the  court  for  a  judgment  on  the  plead- 
ings, on  the  ground  that  the  answer  did  not  state  facts  suf- 
ficient to  constitute  a  defense.  This  motion  was  sustained 
by  the  court,  and.judgment  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  said  note  and  interest.  From  this  judg- 
ment this  appeal  is  prosecuted. 

The  question  presented  by  this  appeal  is,  Was  it  essential 
to  the  sufficiency  of  the  answer  that  it  should  allege  that 
plaintiff  hud  knowledge  of  the  fraud  alleged  in  the  inception 
of  said  note  at  the  time  it  was  indorsed  by  him?  In  other 
words,  did  the  allegation  of  fraud  in  the  inception  of  the  note, 
contained  in  the  answer,  place  the  burden  of  proof  of  bona 
fides  upon  the  plaintiff,  or  was  the  defendant  required  to  al- 
lege and  prove  knowledge  of  such  fraud  on  the  part  of  plain- 
tiff at  the  time  the  note  was  indorsed  to  him? 

Mr.  Bliss,  in  his  work  on  Code  Pleading  (2d  ed.,  sec.  395), 
says:  "In  an  action  upon  negotiable  paper  the  defendant 
may  plead  fraud  or  illegality,  or  that  the  bill  or  note  was  lost 
or  stolen;  and  it  is  well  settled  that  in  showing  such  fraud, 
etc.,  be  makes  a  good  prima  facie  defense,  and  that  the  plain- 
tiff must  show  affirmatively  that  he  is  a  bona  fide  holder  for 
value.  But,  in  such  case,  how  should  the  issue  be  made  on 
paper?  Upon  principle,  every  pleader  who,  in  submitting 
evidence,  holds  the  affirmative  of  an  issue,  must  plead  the 
facts  upon  which  the  issue  is  made.  It  is,  however,  common 
in  pleading  fraud,  illegality,  or  other  matter  going  to  the 
validity  of  a  bill  or  note  in  the  hands  of  an  indorsee,  to  also 
aver  a  want  of  consideration,  and  to  charge  notice.  Is  this 
averment  necessary?  Is  it  sufficient  for  the  plaintiff  to 
traverse  it  if  made,  or  should  he  affirmatively  allege  the  facts 
he  is  required  to  prove?  I  do  not  find  these  questions  set- 
tled upon  authority.  In  the  analogous  cases  of  a  bill  to  en- 
force an  equity  against  one  who  has  obtained  the  legal  title, 
whether  to  land  or  chattels,  it  is  sufficient  for  the  plaintiff  to 
show  the  equity;  he  thereby  makes  •'•  a  prima  facie  case 
against  the  world.  A  purchaser  for  consideration  without 
notice  will,  however,  be  protected.  In  his  plea  or  answer  the 
purchaser  of  land  must  aver  expressly  tiiut  the  person  who 
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conveyed  was  seised,  or  pretended  to  be  seised,  when  he  exe- 
cuted the  conveyance,  and  that  he  was  in  possession,  must 
Btate  consideration,  and  its  actual  payment,  and  must  deny 
notice,  whether  it  has  been  averred  by  the  opposite  party  or 
not.  Tlie  purchaser  of  stock,  if  he  would  defend  against  a 
plaintiff's  prima  facie  title,  must  affirmatively  state  in  his 
answer,  and  must  prove  the  facts  showing  that  he  was  a  bona 
fide  purchaser  for  value.  In  the  matter  under  consideration 
the  plaintiff,  after  the  defendant's  showing,  can  only  protect 
himself  by  his  relation  to  the  paper.  In  itself  it  is  good  for 
nothing,  but  when  one  has  put  his  name  to  a  negotiable  in- 
strument the  law  merchant,  for  commercial  reasons,  will  pro- 
tect the  innocent  holder,  the  person  who  has  obtained  it  in 
good  faith  and  for  value.  As  we  have  seen,  he  must  prove 
that  he  has  obtained  it,  as  must  the  holder  of  a  legal  title  to 
property  as  against  the  holder  of  an  equity.  It  would  seem, 
both  from  analogy  and  upon  principle,  that  he  should  be  re- 
quired to  aflfirmatively  plead  the  facts  that  thus  protect  him, 
which  he  is  required  to  prove,  and  thac  the  allegation  of 
notice,  etc.,  in  the  answer  is  unnecessary":  And  see  authori- 
ties cited. 

In  Vosburgh  v.  Diefendorf,  119  N.  Y.  357,  16  Am.  St.  Rep. 
836,  a  case  involving  the  doctrine  involved  in  the  case  at  bar, 
the  court  says:  "The  learned  counsel  for  the  plaintiff  con- 
tends that  in  this  case  the  burden  of  proving  notice  to  the 
plaintiff  of  the  facts  connected  with  the  execution  of  the  note, 
and  of  the  fraud,  if  any,  was  upon  the  defendant,  and  that, 
in  the  absence  of  such  proof  by  the  defendant,  the  plaintiff 
was  entitled  to  recover.  We  think  that  this  proposition  can- 
not be  maintained.  Doubtless  some  support  may  be  found 
for  it  in  certain  elementary  books,  and  in  some  of  the  ad- 
judged cases  in  other  states.  But  in  this  state  it  must  be 
regarded  now  as  a  settled  rule  that,  when  the  maker  of  ne- 
gotiable paper  shows  that  it  has  been  obtained  from  him  by 
fraud  or  duress,  a  subsequent  transferee  must,  before  entitled 
to  recover  on  it,  show  that  he  is  a  bona  fi,de  purchaser:  First 
Nat.  Bank  v.  Green^  43  N.  Y.  298;  Farmers^  etc.  Bank  v.  Noxon, 
45  N.Y.  762;  »»*  Ocean  Nat.  Bank  v.  Carll,  55  N.  Y.  440; 
Wilson  V.  Rocke,  58  N.  Y.  643;  Grocers'  Bank  v.  Penfield,  69 
N.Y.  502;  25  Am.  Rep.  231;  Nicker  son  v.  Ruger,  76  N.  Y. 
279;  Seymour  v.  McKinstry,  106  N.  Y.  240;  Stewart  v.  Lan- 
8ing,  104  U.  S.  505;  Smith  v.  Livingston,  111  Mass.  342;  Sul- 
livan V.  Langley,  120  Mass.  437.    The  plaintiff  did  not  satisfy 
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thie  rule  by  ehowing  that  he  paid  value  for  the  note;  it  was 
necessary,  in  order  to  entitle  him  to  recover,  to  go  further, 
and  show  that  he  had  no  knowledge  or  notice  of  the  fraud 
with  which  the  instrument  was  tainted  from  its  origin." 

In  Canajoharie  Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191,  a 
recent  and  well-considered  case,  the  court  of  appeals  of  New 
York  say:  "The  plaintiflF  claims  that  the  proof  showing  it 
purchased  the  notes  before  maturity,  paying  value  therefor, 
conclusively  establishes  its  character  as  a  bona  fide  holder, 
and  entitles  it  to  recover,  in  the  absence  of  proof  showing 
that  it  had  notice  or  knowledge  of  facta  constituting  a  de- 
fense to  the  action.    The  plaintiff's  contention  eliminates  the 
element  of  good  faith  from  the  transaction;    and  assumes 
that  the  language,  'a  holder  for  value,*  as  used  in  the  au- 
thorities, is  satisfied  by  proof  that  the  notes  were  purchased 
before  maturity,  and  value  paid  therefor.    We  think  tiiis  con- 
tention is  contrary  to  the  weight  of  authority  in  this  state, 
even  if  it  is  not  wholly  unsupported  by  it.     The  payment  of 
value  for  negotiable  paper  is  a  circumstance  to  be  taken  into 
account,  with  other  facts,  in  delermining  the  question  of  the 
bona  fides  of  the  transaction,  and,  when  full  value  is  paid,  is 
entitled  to  great  weight;  but  that  fact  is  never  conclusive, 
except  in  the  absence  of  evidence  tending  to  show  notice  of 
bad  faith.    Those  who  seek  to  secure  the  advantages  which  the 
commercial  law  confers  upon  the  holders  of  bank  bills  and 
negotiable  paper  must  bring  themselves  within  the  conditions 
whicl)  the  law  prescribes  to  establish  the  character  of  a  bona 
fide  holder.     They  are  entitled  to  the  benefits  of  that  rule  only 
when  they  have  purchased  such  paper  in  good  faith,  in  the  usual 
course  of  business,  before  maturity,  for  full  value,  and  without 
notice  of  any  facts  affecting  the  validity  of  thepaper.    This  has 
been  the  law  in  this  state  since  the  case  of  Bay  v.  Codding- 
ton,  5  Johns.  Ch.  54;  9  Am.  Dec.  268;  20  »»»  Johns.  637;  11 
Am.  Dec.  342.    The  fact  that  they  took  the  paper  before  ma- 
turity, and  paid  the  full  value  thereof,  in  the  absence  of  other 
facts,  undoubtedly  affords  a  presumption  of  the  good  faith  of 
the  transaction;  but  where  it  further  appears  that  such  prop- 
erty has  been  fraudulently  or  illegally  obtained  from  its  owner 
or  maker,  and  under  such  circumstances  that  the  person  put- 
ting it  in  circulation  could  not  maintain  an  action  thereon,  it 
is  incumbent  upon  the  holder  in  order  to  succeed,  to  go  fur- 
ther, and  show  the  circumstances  under  which   it  came  into 
his  possession,  and  that  he  has  acted  in  good  faith  in  the 
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transaction.  What  constitutes  good  fuith  in  such  transac- 
tions has  beon  the  subject  of  frequent  discussion  in  the 
books;  and,  while  differences  of  opinion  may  exist  on  some 
points,  there  is  perfect  uniformity  among  them  upon  the  point 
that  a  want  of  good  faith  in  the  transaction  is  fatal  to  the 
title  of  the  holder,  and  that  gross  carelessness,  although  not 
of  itself  suflficient,  as  a  question  of  law,  to  defeat  title,  consti- 
tutes evidence  of  bad  faith.  The  requirement  of  good  faith 
is  expressed  in  the  very  term  by  which  a  holder  is  protected, 
and  is  fundamental  in  the  maintenance  of  the  character 
claimed  to  be  protected:  1  Parsons  on  Notes  and  Bills,  258. 
....  A  suflficient  number  of  authorities  have  been  cited  to 
show  the  uniformity  with  which  the  cases  in  the  highest 
courts  of  the  state  hold  that,  upon  proof  by  the  defendant 
that  his  obligations  have  been  fraudulently  or  illegally  ob- 
tained, and  put  in  circulation,  the  person  seeking  to  recover 
upon  them  must  show,  not  only  that  he  bought  before  ma- 
turity and  paid  value,  but  also  the  circumstances  under 
which  he  acquired  the  paper,  with  the  view  of  enabling  the 
jury  to  determine  whether  he  acted  in  good  faith  or  not.  It 
makes  no  difference,  in  the  question  presented,  whether  the 
plaintiff  pursues  the  orderly  course  of  first  presenting  and 
proving  his  note,  relying  upon  the  presumptions  of  bona  fides 
which  accompany  the  possession  of  the  paper,  and  delays 
making  proof  of  the  circumstances  of  his  purchase  until  after 
the  defendant  gives  evidence  of  his  defense,  or,  as  in  this 
case,  he  makes  the  proof  of  such  circumstances  as  part  of 
his  affirmative  case.  The  burden  of  making  out  good  faith 
is  always  upon  the  party  asserting  his  title  as  a  bona  fi.de  *''* 
holder,  in  a  case  where  the  proof  shows  that  the  paper  has 
been  fraudulently,  feloniousl}',  or  illegally  obtained  from  its 
maker  or  owner.  Such  a  party  makes  out  his  title  by  pre- 
sumptions, until  it  is  impeached  by  evidence  showing  the 
paper  had  a  fraudulent  inception;  and,  when  this  is  done, 
the  plaintiff  can  no  longer  rest  upon  the  presumptions,  but 
must  show  affirmatively  his  good  faith.  The  question  of  law 
involved  in  this  case  was  considered  in  the  case  of  Vosburgh 
V.  Diefendorf,  119  N.  Y.  360,  16  Am.  St.  Rep.  836,  and  there 
received  the  unanimous  approval  of  the  court." 

In  Stewart  v.  Lansing,  104  U.  S.  505,  Mr.  Chief  Justice 
Waite,  speaking  for  the  court,  says:  "It  is  an  elementary 
rule  that,  if  fraud  or  illegality  in  the  incei)tion  of  nego- 
tiable paper  is  shown,  an  indorsee,  before  he  can  recover, 
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must  prove  that  he  is  a  holder  for  value.  The  mere  posses- 
eion  of  the  paper  under  such  circumstances  is  not  enough: 
Smith  V.  Sac  County,  11  Wall.  139.  Here  the  actual  illegality 
of  the  paper  was  established.  It  was  incumbent,  therefore, 
on  the  plaintiff  to  show  that  he  occupied  the  position  of  a 
bona  fide  holder  before  he  could  recover." 

It  cannot  be  said  that  the  authorities  are  uniform  or  har- 
monious upon  the  questions  involved  in  this  case.  But  we 
are  of  the  opinion  that  the  authorities  cited  contain  the  better 
and  sounder  reason  on  the  questions  involved.  It  might 
frequently  occur  that  a  defendant  in  such  a  case  would  be 
powerless  to  allege  or  prove  knowledge  in  the  plaintiff  of  the 
fraud  which  tainted  the  note  sued  on,  at  its  inception— this 
knowledge  being  peculiarly  within  the  breast  and  possession 
of  the  plaintiff — whereas  it  would  very  rarely  be  a  hardship 
upon  an  indorsee  to  require  him  to  show  his  bona  fides  by 
proving  the  circumstances  and  facts  under  which  he  became 
the  owner  and  holder  of  the  paper  on  which  he  sues.  From 
the  foregoing  authorities  and  consideration  we  are  of  the 
opinion  that  the  allegation  of  fraud  in  the  inception  of  the 
note  sued  on,  contained  in  the  answer,  contained  a  prima 
facie  defense,  and  placed  the  burden  of  proving  bona  fidea^ 
which  includes  a  want  of  knowledge  of  the  fraud  alleged, 
upon  the  plaintiff  in  this  case;  and,  if  so,  the  burden  of 
pleading  such  want  of  knowl  dge  was  upon  him,  necessarily. 
It  therefore  follows  *''  that  the  action  of  the  trial  court  in 
rendering  judgment  on  the  pleadings  was  error. 

The  judgment  is  reversed  and  the  cause  remanded  for 
trial. 

Habwood  and  De  Witt,  JJ.,  concurred. 

Nbootiabls  Instromrnts — Fraud  in  Imckptiom  as  Attwjtiwo  Boka  ' 
Fide  Indorses. — Ono  who  aigns  an  instrument  which  he  knows  to  b«  A 
promissory  note  of  some  kind,  relying  upon  the  statements  of  the  party 
opposed  to  him  in  the  contract  as  to  its  nature,  and  without  informing  him- 
self as  to  its  contents,  is  guilty  of  such  nej;ligence  as  will  preclude  him  from 
availing  himself  in  an  action  on  the  note  by  a  bona  fide  indorsee  for  valae, 
of  the  defense  that  his  signature  was  fraudulently  obtained:  Ward  r.  Jokm- 
ton,  51  Minn.  480;  38  Am.  St.  Rep.  515,  and  note.  This  question  is  fullj 
discussed  in  the  extended  notes  to  Willard  ▼.  Nelson,  37  Am.  St.  Rep.  4M, 
aod  Bedell  ▼.  Herring,  11  Am.  St  Rap.  309. 
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Trespass  bt  Officir  in  Execution  of  Writ — Plaintiff's  Liabilitt. — 
One  who  placea  in  the  hands  of  an  officer  a  valid  writ,  without  direc- 
tions as  to  the  manner  of  its  service,  is  not  liable  for  torts  committed 
by  the  officer  in  the  execution  of  the  writ,  except  where  he,  with 
knowledge  of  the  facts,  advises  an  abuse  of  the  process,  such  as  a  tres- 
pass against  the  person  or  property  of  another,  or  subsequently  ratifies 
such  unlawful  act.  In  such  a  case  he  will  be  regarded  as  a  wrongdoer 
from  the  beginning. 

Trespass — Measure  of  Damages. — In  an  action  for  trespass  upon  personal 
property  compensation  for  mental  suffering  of  the  injured  party  is  a 
legitimate  element  of  damage  if  the  unlawful  act  was  inspired  by  fraud, 
malice,  or  like  motives;  but  if  the  wrong  consisted  in  the  taking  or 
destruction  of  personal  property,  without  fraud,  malice,  or  other  aggra- 
▼ating  circumstances  the  measure  of  damages  is  compensation  for  the 
plaintifiTs  loss,  which  is,  as  a  rule,  the  value  of  the  property,  with  such 
incidental  damage  as  is  shown  to  be  the  natural  and  proximate  result 
of  the  act  charged. 

Slabaugh,  Lane  &  Rusih^  and  Lake,  Hamilton  &  Mazwelly  for 
the  appellant. 

John  L.  Carrand  Frank  A.  Parlcer^  for  the  appellee. 

**  Post,  J.  This  is  a  petition  in  error  from  a  judgment  of 
the  district  court  of  Douglas  county.  The  defendant  in  error, 
who  was  plaintiff  below,  filed  in  the  district  court  the  follow- 
ing petition: 

•**  Maggie  Mace,  Plaintiffs    ) 

V.  > 

Thomas  Murray,  Defendant.) 

Petition. 
"The plaintiff  complains  of  the  defendant  for  that  on  the 
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24th  day  of  December,  1889,  and  at  divers  other  days  and 
times  before  the  commencement  of  this  suit,  the  defendant 
unlawfully  and  with  force  broke  and  entered  a  certain  dwell- 
ing-house of  the  plaintiff,  situated  on  lot  2,  block  145,  in  the 
city  of  Omaha,  in  Douglas  county,  Nebraska,  and  then  and 
there  made  a  great  noise  and  disturbance  therein,  and  staid 
and  continued  to  make  such  noise  and  disturbance  for  two 
hours  then  next  following,  and  then  and  there  took  and  car- 
ried from  said  house  all  of  the  defendant's  furniture  and 
household  utensils,  consisting  of  four  spring  bedsteads,  four 
mattresses,  three  commodes,  three  bedroom  tables,  three 
stoves,  one  lounge,  ten  chairs,  three  trunks,  a  large  quantity 
of  bedding,  dishes,  and  other  things,  and  forcibly  and  wan- 
tonly threw  said  furniture  down  a  steep  embankment  into 
the  public  street  and  broke  and  injured  said  property,  to  the 
value  of  $75.  By  means  of  which  said  several  premises  said 
plaintiff  was,  during  all  the  time  aforesaid,  greatly  disturbed, 
the  property  of  the  plaintiff  of  the  value  of  $75  was  destroyed, 
and  the  plaintiff  was  •*  prevented  from  carrying  on  and 
transacting  her  lawful  and  necessary  affairs  and  business, 
and  tiie  plaintiff  became  sick,  ill,  and  disordered,  and  so  con- 
tinued for  the  space  of  one  week,  and  the  plaintiff  suffered 
great  humiliation,  anguish,  and  distress  of  mind,  and  has 
continued  to  do  so  up  to  the  present  time,  to  her  damage  in 
the  sum  of  $5,000. 

"2.  The  plaintiff  complains  of  the  defendant  for,  that,  on 
the  24th  x)f  December,  1889,  the  defendant  unlawfully  and 
with  force  broke  and  entered  a  certain  dwelling-house  of  the 
plaintiff  situated  on  lot  2,  block  145,  in  the  city  of  Omaha, 
Douglas  county,  Nebraska,  and  then  and  there  ejected  and 
expelled  the  plaintiff  and  her  family  from  the  possession, 
use,  and  occupation,  and  has  kept  them  so  ejected  until  the 
present  time,  whereby  the  plaintiff,  during  all  said  time,  was 
deprived  of  the  benefit  of  said  dwelling-house,  to  her  damage 
in  the  sum  of  $50. 

"3.  The  plaintiff  complains  of  the  defendant  for,  that,  on  or 
about  the  24th  day  of  December,  1889,  the  said  defendant 
seized  and  forcibly  took  and  carried  away  the  following  de- 
scribed goods,  chattels,  and  effects,  the  proj^erty  of  the  plain- 
tiff, to  wit:  one  white  bedspread,  four  white  sheets,  one 
carpet,  one  bureau,  one  red  carpet,  one  old  axe,  of  the  value 
of  $25,  and  has  con  verted  the  same  to  his  own  use,  and  kept 
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plaintiff  from  the  possession  of  said  property  until  the  present 
time,  to  the  damage  of  the  plaintiff  in  the  sum  of  $25. 

"The  plaintiff  therefore  prays  judgment  against  the  de^ 
fendant  for  the  sum  of  $5,150  and  costs  of  suit. 

"Maggie  Mace, 

''Plaintiff:' 

The  answer  was  a  general  denial. 

The  facts  disclosed  by  the  evidence  are  as  follows:  In  the 
month  of  June,  1889,  Mrs.  Mace,  tb.e  plaintiff  below,  leased 
and  entered  into  possession  of  a  house  owned  by  Murray, 
the  defendant  below.  On  the  twenty-ninth  day  of  November 
following,  Murray  recovered  judgment  in  a  proceeding  *'  for 
the  forcible  detention  of  said  property  before  a  justice  of  the 
peace  for  Douglas  county,  and  an  order  for  a  writ  of  restitu- 
tion. On  the  second  and  tenth  days  of  December  writs  of 
restitution  were  issued,  which  were  both  returned  without  hav- 
ing been  served.  On  the  twenty- fourth  day  of  December  a 
third  writ  was  issued  and  placed  in  the  hands  of  one  Small, 
a  constable,  for  service.  On  the  day  last  named  said  Small, 
armed  with  the  writ  of  restitution,  visited  the  premises  in 
question  for  the  purpose  of  placing  Murray  in  possession,  but 
Mrs.  Mace  locked  the  door  and  refused  him  permission  to 
enter.  About  one  hour  later  Murray  and  the  constable  visited 
the  premises  in  the  absence  of  Mrs.  Mace,  and  entering  the 
house  tlirough  a  back  door  proceeded  to  remove  the  prop- 
erty found  therein,  and  which  acts  are  the  wrongs  alleged 
in  the  foregoing  petition. 

It  is  argued,  first,  that  Murray  incurred  no  liability  for  his 
acts  in  the  execution  of  the  writ,  for  the  reason  that  he  was 
merely  called  upon  to  assist  the  officer,  and  that  whatever 
was  done  by  him  in  the  premises  was  under  the  direction 
and  in  obedience  to  the  command  of  the  latter.  The  rule 
we  regard  as  settled  that  one  who  places  in  the  hands  of  an 
officer  a  valid  writ,  without  directions  as  to  the  manner  of 
its  service,  will  not  be  liable  for  torts  committed  by  the  latter 
while  engiiged  in  the  execution  thereof;  but  where  he,  with 
knowledge  of  the  facts,  advises  an  abuse  oi  the  process  of  the 
court,  such  as  a  trespass  against  the  person  or  property  of 
another,  he  will  be  regarded  as  a  wrongdoer  from  the  begin- 
ning: Taylor  v.  Ryan,  15  Neb.  573;  Hyde  v.  Cooper,  26  Vt. 
552;  Cooley  on  Torts,  129.  In  this  instance  Murray  was 
not  satisfied  apparently  to  trust  the  officer,  but  voluntarily 
assisted   in  the  removal  of  the  property,  and  now  justifies 
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their  joint  action  on  the  ground  that  it  was  necessary  and 
proper  in  the  execution  of  the  writ.  He  is,  therefore,  clearly 
within  the  rule  above  stated,  provided  there  was  an  abuse  of 
the  process,  a  question  which  will  now  be  considered. 

•*  The  evidence  of  the  plaintiff  below  tends  to  prove  that 
Murray  and  the  constable  tore  the  carpets  from  the  floor  and 
stairs  without  removing  the  tacks,  and  that  the  win'low- 
shades  were  torn  down  without  removing  the  fixtures.  It  is 
shown,  also,  that  there  were  two  or  three  dishes  broken,  and 
that  a  few  knives  and  forks,  a  breastpin,  and  four  sheets 
were  lost.  It  may  also  be  inferred  from  the  plaintifTs  evi- 
dence that  the  property,  when  removed  from  the  house,  was 
deposited  on  the  bare  ground  and  thereby  slightly  soiled. 
This  evidence  was  contradicted  by  the  witnesses  for  the  de- 
fendant below,  but  that  issue  appears  to  have  been  settled  by 
the  verdict  of  the  jury  in  favor  of  the  plaintiff,  and  with  that 
finding  we  must  be  content  in  this  proceeding.  In  the  lead- 
ing case  of  Jenner  v.  Joliffe,  9  Johns.  384,  the  rule  is  thus 
stated:  "And  where  the  plaintiff,  upon  a  process  of  attach- 
ment, causes  an  officer  so  to  conduct  himself  as  to  misbehave 
in  the  execution  of  his  office  and  produce  the  loss  or  destruction 
of  goods  in  his  custody,  the  party  has  his  election  either  to 
sue  the  principal  or  the  officer."  So  far  as  this  branch  of  the 
case  is  concerned,  we  agree  with  the  views  expressed  in  the 
instructions  of  the  district  court. 

The  record  presents  for  consideration  a  further  question, 
the  solution  of  which  is  attended  with  greater  difficulty.  It 
is  disclosed  by  an  examination  of  the  petition  that  the 
amount  claimed  for  the  destruction  of  property  is  seventy -five 
dollars,  and  for  property  lost  and  carried  away  twenty-five 
dollars.  While  the  evidence  tends  to  sustain  the  foregoing 
allegation  with  respect  to  damage  by  destruction  of  property 
the  highest  estimate  placed  upon  property  lost  is  twelve  dol- 
lars. It  is  apparent,  therefore,  from  the  verdict  for  six- 
teen hundred  and  twenty-three  dollars  and  ninety  cents, 
that  it  is  based  substantially  upon  the  claim  for  "humilia- 
tion, anguish,  and  distress  of  mind."  In  this  connection  it 
should  be  observed  that  the  proceeding  for  the  forcible  deten- 
tion of  the  property  is  apparently  regular  and  the  writ  of  res- 
titution in  due  form.  Indeed,  no  clainj  was  made  at  the  trial 
••  on  the  ground  of  a  want  of  jurisdiction  or  abuse  of  process 
other  than  as  above  stated,  viz.,  that  the  action  of  the  defend- 
ant below  was  "unlawful  and  with  force."     It  must  be  as- 
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sumed,  therefore,  that  the  entry  of  the  premises  did  not  of 
itself  amount  to  a  trespass,  and  that  all  acts  for  which  Mur- 
ray is  liable  relate  to  the  manner  of  the  execution  of  the  writ. 
Another  fact  which  calls  for  notice  is,  that  Mrs.  Mace  was 
not  present  at  the  time  her  property  was  removed.  Her  ver- 
sion of  what  transpired  on  that  occasion  best  appears  from 
her  own  language.  In  answer  to  the  question  **  What  conver- 
sation, if  any,  did  you  have  that  day  with  Mr.  Murray"? 
she  said,  "  I  had  in  the  morning  he  came  in  there.  I  was  in 
the  front  part  of  the  house,  and  I  thought  I  heard  some  one 
in  the  kitchen,  and  I  wanted  to  know  what  was  there;  and 
he  said  that  he  was  going  to  put  me  out  this  morning, 
and  I  said,  '  No,  Mr.  Murray/  I  said,  '  as  soon  as  I  get  money 
I  would  pay  you  ';  and  he  said  no,  he  was  going  to  put  me 
right  out,  he  said,  and  he  commenced  going  around  there  and 
swearing,  and  I  told  him  not  to  swear  in  the  house,  and  he 
said  he  would,  it  was  his  own  house,  and  he  would;  and  he 
went  away  and  he  came  back  again  in  about  twenty  minutes. 
I  saw  him  come  around  therewith  another  man,  and  I  locked 
the  door.  I  would  not  let  him  in,  and  he  kept  knocking  and 
knocking,  and  I  never  opened  it;  and  I  had  a  roomer  up- 
stairs, and  I  went  and  called  him,  and  told  him  to  come 
downstairs,  because  Mr.  Murray  was  going  to  put  me  out; 
and  he  said,  '0,  he  would  n't  put  me  out,'  and  I  said,  'Yes, 
he  said  he  will,'  and  then  he  came  downstairs  and  staid  awliile, 
and  I  never  opened  the  door  to  let  him  in.  I  sent  the  children 
indoors,  as  I  was  looking  for  them,  and  they  come  in,  and 
they  would  not  stay  in  the  house.  They  commenced  to  cry, 
and  they  said  they  wouldn't  stay  in,  so  they  went  out,  and  I 
locked  the  door  again,  and  I  dressed  myself  after  awhile  and 
went  uptown,  and  I  went  uptown  and  staid  about  half  an 
hour,  *®  and  when  I  came  to  Sixteenth  and  Harney  I  seen 
all  my  things  out  on  the  street."  Other  witnesses  testified 
that  she  cried  on  discovering  her  property  on  the  sidewalk, 
and  appeared  to  be  greatly  distressed  thereat;  but  it  does  not 
appear  that  she  suffered  insult  or  was  subjected  to  personal 
indignity  of  any  kind.  The  question  is  therefore  fairly  pre- 
sented, whether  the  measure  of  damage  in  an  action  for  a 
simple  trespass  to  personal  property  includes  injury  to  the 
feelings  of  the  complaining  party.  The  distinction  must  not 
be  overlooked  between  cases  like  this,  where  the  act  charged 
is  simply  unlawful  in  the  sense  that  it  is  a  violation  of  the 
right  of  property,  and  those  cases  where  the  unlawful  act  was. 
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inspired  by  fraud,  malice,  or  like  motives.  As  to  those  last 
named,  the  question  is  free  from  doubt.  In  all  such  cases 
mental  suffering  is  a  legitimate  element  of  damage:  Day  v. 
Woodworth,  13  How.  363;  Cutler  v.  Smith,  57  111.  252;  Jami- 
son V.  Moon,  43  Miss.  598;  nrown  v.  Allen,  35  Iowa,  306; 
Mernlla  v.  Tariff  Mfg.  Co.,  10  Conn.  384;  27  Am.  Dec.  682. 
But  in  cases  of  trespass,  where  personal  property  is  taken 
and  carried  away,  in  the  absence  of  fraud,  malice,  or  other 
aggravating  circumstances,  the  measure  of  damage  is  com- 
pensation to  the  plaintiff  for  his  loss,  which  is,  as  a  rule,  the 
value  of  the  property  with  such  incidental  damage  as  is 
shown  to  be  the  natural  and  proximate  result  of  the  wrong 
charged:  Brown  v.  Allen,  35  Iowa,  306;  Wooley  v.  Carter j  7 
N.  J.  L.  85;  11  Am.  Dec.  520;  Hopple  v.  Highee,  23  N.  J.  L. 
342;  Gushing  v.  Longfelloic,  26  Me.  306;  Sims  v.  Glazener,  14 
Ala.  695;  48  Am.  Dec.  120;  Woodham  v.  Gelston,  1  Johns.  134; 
Felton  v.  Fuller,  35  N.  H.  226;  Coolidge  v.  Choate,  11  Met.  79; 
Meagher  v.  Driscoll,  99  Mass.  281;  96  Am.  Dec.  759.  It  Ib  be- 
lieved that  no  precedent  can  be  found  in  the  reports  for  the  al- 
lowance of  damage  on  account  of  injury  to  feelings  in  actions 
of  tills  character.  It  is  certain  that  we  have  been  referred  to 
no  such  case,  nor  have  we  found  any  during  a  careful  exam- 
ination of  the  question.  It  follows  that  the  damage  awarded 
is  excessive,  and  that  anew  *'  trial  should  have  been  allowed 
on  that  ground;  but,  as  we  have  seen,  the  court  properly  per- 
mitted a  recovery  for  the  damage  actually  sustained,  to  wit, 
for  property  destroyed,  seventy-five  dollars,  and  property 
carried  away,  twelve  dollars.  The  defendant  in  error  may, 
therefore,  elect  to  remit  all  but  eighty-seven  dollars  of  the 
damage  allowed,  with  interest,  within  thirty  days,  in  which 
case  the  judgment  will  be  affirmed;  otherwise  it  will  stand 
reversed. 
Judgment  accordingly.      ____ 

Trespass  in  Exbcction  of  Wbit— Damaoks.— If  an  officer,  ander  a 
writ,  levies  upon  the  property  of  a  stranger  to  it,  b«  and  his  bondsmen  ar« 
liable  for  the  trespasii:  See  monographic  notes  to  CommontoeaUh  ▼.  Cole,  46 
Am.  Dec.  615,  on  what  constitute  breaches  of  official  bonds  of  sheriffs  and 
constables;  and  Kirtwood  v.  Miller,  73  Am.  Dec.  141,  142,  on  liability  of  co- 
trespassers,  and  showing  who  are  cotrespassers.  The  plaintiff  ia  not  liable 
unless  he  ratifies  and  adopts  the  tort  of  the  officer,  and  retains  or  seeks  to 
retain  the  beaetic  of  it,  in  which  case  be  is  jointly  liable  with  the  officer. 
By  giving  the  sheriff  a  bond  of  indemnity  against  the  consequences  of  his 
known  action  the  plaintiff  ratifies  the  sheriff's  unlawful  act,  and  becomes 
jointly  liable  with  him:  See  note  to  Kirkwood  v.  Miller,  73  Am.  Deo.  142.    A 
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«her5ff,  however,  ought  not  to  be  liable  in  vindictive  damages  for  seizing  the 
property  of  a  stranger  to  the  writ  where  he  has  great  difficulty  in  ascertain- 
ing the  title  to  the  property  seized:  See  note  to  Selden  v.  Cashman,  81  Am. 
Dec.  96.  In  trespass  the  measure  of  damages  is  the  amount  of  the  pecuniary 
loss  sustained  by  the  plaintiih  See  note  to  Isle  Royal  Min.  Co.  V.  Herlin,  26 
Am.  Rep.  527.  Mental  suffering  is  a  proper  element  of  damage  wlien  it  is 
one  of  the  direct,  proximate,  and  natural  consequences  of  an  actionable 
wrong:  Larson  v.  Chase,  47  Minn.  307;  28  Am.  St.  Rep.  .370;  Wyman 
V.  Leavitt,  36  Am.  Rep.  306.  But  tlie  rule  that  damages  must  be  the 
natural  and  proximate  consequence  of  the  act  complained  of  obviously  pre- 
vents mental  suffering  from  being  considered,  as  a  general  rule,  in  actions 
concerning  property:  See  monographic  note  to  West  v.  Western  Union  Tel. 
Co.,  7  Am.  St.  Rep.  534,  discussing  mental  anguish  as  an  element  of  dam- 
ages. 

If  an  officer  with  process  against  the  property  of  A  seizes,  by  virtue 
thereof,  thepro^^erty  of  B,  he  is  guilty  of  official  misconduct,  for  whicli  he 
«Dd  his  sureties  are  liable  on  his  official  bond.  Hence,  if  the  goods  of  B  are 
wrongfully  levied  upon  and  sold  on  an  execution  and  attachment  against  A, 
and  the  plaintiff  in  the  action  against  A  directs  the  levy  and  sale  and  in* 
Hlemnifies  the  officer,  he  is  liable  with  tlie  officer  and  hia  sureties  for  tha 
wrong:   Wonderlick  v.  WalkeVf  41  Neb.  806, 
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Constitutional  Law — Construciion  of  Statutes — "Eight-hour  Law." 
a  statute  declaring  that  a  day's  work  for  all  classes  of  mechanics, 
servants,  and  laborers,  excepting  those  engaged  in  farm  or  domestic 
labor,  shall  not  exceed  eight  hours,  and  that  for  working  any  employee 
over  the  prescribed  time  the  employer  shall  pay  extra  compensation 
in  increasing  geometrical  progression  for  the  excess  over  eight  hours, 
is  unconstitutional  as  being  special  legislation,  discriminating  against 
farm  and  domestic  laborers,  and  as  denying  the  constitutional  right  of 
parties  to  contract  with  reference  to  compensation  for  services. 

Constitutional  Law — CoNsxRucnoN  of  Statutes. — If  it  appears  that 
void  sections  of  an  act  formed  an  inducement  to  its  passage,  no  part 
of  the  act  can  be  sustained  as  constitutional. 

Constitutional  Law— Due  Process  of  Law — Restricting  Power  to 
Contract. — The  right  to  contract  necessarily  includes  the  right  to  fix 
the  price  at  which  labor  will  be  performed  and  the  mode  and  time  of 
payment;  and  a  statute  which  restricts  a  person  as  to  either  of  these 
essential  elements  of  the  right  to  contract  to  a  mode  different  from  that 
enjoyed  by  the  community  at  large  deprives  him  of  liberty  and  prop- 
erty without  "due  process  of  law." 

kOonstitutional  Law — "  Eight-hour  Law"  as  a  Polioi  Regulation. — 
Legislation  which  seeks  to  make  eight  hours  constitute  a  day's  work  is 
not  justified  aa  a  police  regulation,  for,  under  the  pretense  of  the  exer- 
cise of  that  power,  the  legislature  cannot  prohibit  harmless  acts  not 
concerning  the  health,  safety,  or  welfare  of  society,  such  as  •  contract 
.fixing  the  time  and  compensation  for  services. 


June,  1894.]        Low  v.  Rees  Printing  CJo.  671 

Mahoney,  Minahan  &  Srrnjth,  for  the  appellant. 
Ambrose  &  Dnjffie,  for  the  appellee. 

•»•  Ryan,  C.  In  the  district  court  of  Douglas  county 
plaintiff"  in  error  filed  his  petition,  wherein  were  stated  three 
causes  of  action.  Of  these  the  third  cannot  be  reviewed,  for 
the  reason  that  there  was  no  motion  for  a  new  trial  filed  or 
pnssod  upon  in  respect  to  it  after  a  trial  upon  evidence  ad- 
duced. The  stipulation  waiving  the  motion  for  a  new  trial, 
and  consenting  that  the  action  in  this  court  should  be  treated 
as  if  such  motion  had  actually  been  filed  and  ruled  upon  in 
the  district  court,  ignores  the  consideration  that  is  due  to  the 
trial  court,  where  the  motion  in  question  should  have  been 
duly  passed  upon  that  whatever  errors  were  presented  thereby 
might  be  corrected.  The  consideration  of  this  case,  for  the 
reason  just  indicated,  will,  therefore,  be  confined  to  the  first 
and  second  causes  of  action  stated  in  the  petition. 

*'*  After  alleging  that  the  defendant  was  a  corporation 
doing  business  in  the  city  of  Omaha,  the  averments  of  phiin- 
tiff  in  his  petition  were  as  follows:  "Further  complaining, 
plaintiff"  states  for  his  first  cause  of  action  that  on  the  tenth 
day  of  August,  1891,  he  contracted  with  the  defendant  to 
work  for  it  as  a  printer  for  thirty  cents  per  hour;  that  pur- 
suant to  said  contract  he  entered  the  employment  of  said 
defendant,  and  that  on  said  tenth  day  of  August  said  defend- 
ant worked  this  plaintiff"  eleven  hours.  Said  defendant 
thereby  became  indebted  to  this  plaintiff"  in  the  sum  of  six 
dollars  and  sixty  cents;  that  is  to  say,  two  dollars  and  forty 
cents  for  the  first  eight  hours  worked,  sixty  cents  for  the 
ninth  hour  worked,  one  dollar  and  twenty  cents  for  the  tenth 
hour  worked,  and  two  dollars  and  forty  cents  for  the  eleventh 
hour  worked.  Of  said  sum  thus  due  defendant  has  paid 
plaintiff"  three  dollars,  and  no  more. 

"For  a  second  cause  of  action  plaintiff  states  that  on  the 
eiglith  day  of  August,  1891,  he,  at  the  request  of  the  defendant, 
entered  into  a  contract  with  the  said  defendant,  which  con- 
tract was  in  the  words  and  figures  following,  vi«: 
** '  To  all  employees  of  Recs  Printing  Co: 

"  'From  and  including  August  1, 1891,  all  employees  of  this 
company  will  be  employed  and  paid  by  the  hour  for  thenuna- 
ber  of  hours  they  work,  at  the  same  rate  of  wages  now  paid, 
and  not  by  the  day.  Any  employee  who  is  willing  to  work 
the  same  number  of  hours  as  heretofore  at  the  rate  of  wages 
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heretofore  paid  him  will  report  in  writing  at  once  to  the  un- 
dersigned. Eees.  Pbinting  Co. 

"♦July  SOtli,  1891.» 

"  *  Receipt  of  the  above  rule  and  regulation  is  hereby  ac- 
knowledged. I  am  willing  to  continue  in  the  service  of  the 
company  subject  to  the  same.  Charles  G.  Low. 

"'August  8, 1891,' 

"That  the  rate  of  compensation  or  wages  agreed  upon  be- 
tween the  plaintiff  and  defendant  and  paid  to  the  plaintiff 
by  said  defendant  prior  to  entering  into  said  contract  was 
three  dollars  per  day  for  each  day  worked  by  plaintiff,  which 
*'*  day  consisted  of  ten  hours;  that  on  said  eighth  day  of 
August,  1891,  the  defendant  worked  this  plaintifiF  ten  hours, 
and  thereby  became  indebted  to  him  in  the  sum  of  four  dol- 
lars and  twenty  cents;  that  is  to  say,  two  dollars  and  forty 
cents  for  the  first  eight  hours,  sixty  cents  for  the  ninth  hour, 
and  one  dollar  and  twenty  cents  for  the  tenth  hour  worked. 
Of  said  sum  thus  due  to  the  plaintiff  defendant  has  paid 
three  dollars,  and  no  more." 

A  demurrer  was  filed  to  the  above  two  causes  of  action  on 
the  grounds  following: 

"  1.  The  said  petition  does  not  state  facts  constituting  a 
cause  of  action  against  the  defendant,  nor  does  any  of  the 
counts  thereof  state  facts  constituting  a  cause  of  action  in 
plaintiff's  favor  against  the  defendant. 

"  2.  Chapter  54  of  the  acts  of  the  twenty-second  session  of 
the  legislature  of  Nebraska,  under  the  provisions  of  which 
this  action  was  brought,  and  by  virtue  of  which  plaintiff 
must  recover,  if  at  all,  is  unconstitutional  and  void,  and  in 
contravention  of  the  constitution  of  Nebraska  and  of  the 
United  States. 

"  (a)  It  seeks  to  take  away  and  limit  the  right  of  the  citi- 
zen to  enter  into  contracts  relating  to  legal  and  lawful  busi- 
ness. 

"  (b)  It  seeks  to  abridge  the  rights  of  the  people  in  dis- 
posing of  their  lawful  property  and  the  purchase  of  the 
same. 

"  (c)  It  is  special  and  class  legislation,  and  an  attempt  on 
the  part  of  the  legislature  to  grant  special  immunities  and 
privileges  upon  certain  employees  and  employers. 

"  (d)  The  statute,  while  intending  to  be  general  in  its  oper- 
ation, excepts  certain  of  our  citizens  from  its  provisions. 
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"  (g)  It  seeks  to  abridge  the  privileges  of  certain  of  our 
citizens  and  deprive  them  of  their  property  without  due  pro- 
cess of  law,  and  denies  to  certain  of  our  citizens  equal  protec- 
tion of  the  law,  and  is,  therefore,  in  conflict  with  sections  1 
and  2  of  article  3  of  the  constitution  of  Nebraska,  '"  and  sec- 
tion 1  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States. 

"  3.  Said  act  is  broader  than  the  title,  in  so  far  as  it  pro- 
vides for  a  penalty  for  violation  thereof,  and  seeks  to  fix  the 
compensation  of  the  employee,  and  to  that  extent  the  pro- 
visions of  the  act  are  in  conflict  with  section  11,  article  3, 
of  the  constitution  of  this  state. 

"  4.  Said  act  is  in  conflict  with  section  5,  article  8,  of  the 
constitution  of  Nebraska,  in  that  it  seeks  to  give  to  the  em- 
ployee a  part  of  the  penalty  provided  for  its  violation." 

This  demurrer  was  argued  in  the  aforesaid  district  court,. 
Judges  Wakeley,  Doane,  and  Davis,  presiding,  by  whom, 
upon  due  consideration,  it  was  sustained  as  to  said  first  and 
second  causes  of  action.  Thereupon  the  plaintiff"  electing  to 
stand  on  said  two  causes  of  action,  and  refusing  to  further 
plead,  judgment  was  thereon  rendered  in  favor  of  the  defend- 
ant. By  petition  in  error  plaintiff"  has  duly  presented  for 
review  by  this  court  the  same  questions  passed  on  in  the 
district  court. 

Chapter  54,  specially  described  in,  and  against  which  the 
demurrer  was  directed,  is  in  the  following  language: 
"£e  it  enacted  by  the  legislature  of  the  state  of  Nebraska: 

**  Section  1.  That  eight  hours  shall  constitute  a  legal 
day's  work  for  all  classes  of  mechanics,  servants,  and  laborers 
throughout  the  state  of  Nebraska,  excepting  those  engaged  in 
farm  and  domestic  labor. 

"  Sec.  2.  Any  oflBcer  or  officers,  agent  or  agents,  of  the  state 
of  Nebraska,  or  any  municipality  therein,  who  shall  openly 
violate  or  otherwise  evade  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  malfeasance  in  office,  and  be  suspended  or 
removed  accordingly  by  the  governor  or  head  of  the  depart- 
ment to  which  such  officer  is  attached. 

"  Sec.  3.  Any  employer  or  corporation  working  their  em- 
I^loyees  over  the  time  specified  in  this  act  shall  pay  as  extra 
compensation  double  the  amount  per  hour  as  paid  for  previ- 
ous hour. 

*•*  "  Sec.  4.     Any  party  or  parties  contracting  with  the 
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«tate  of  Nebraska,  or  any  such  corporation  or  private  em- 
ployer, who  shall  fail  to  comply  with  or  secretly  evade  the 
provisions  hereof  by  exacting  or  requiring  more  hours  of 
labor  for  the  compensation  agreed  to  be  paid  per  day  than  is 
herein  fixed  or  provided  for,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  punished  by  a  fine 
of  not  less  than  one  hundred  ($100)  dollars,  nor  more  than 
one  thousand  ($1,000)  dollars." 

The  constitutional  provisions  with  which  it  is  claimed  the 
above  act  is  in  conflict  are:  1.  The  closing  sentence  of  sec- 
tion 15,  article  3,  that  "  in  all  other  cases  where  a  genenil 
law  can  be  made  applicable  no  special  law  shall  be  enacted  "; 
2.  The  third  section  of  the  bill  of  rights,  that  "  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law."  It  is  also  urged  against  the  act  that  it  is 
void,  as  an  attempt  by  the  legislature  to  prevent  persons 
legally  competent  to  enter  into  contracts  from  making  their 
own  contracts.  In  the  present  controversy  there  is  neces- 
sarily involved  the  validity  of  the  entire  act,  for  although 
only  the  first  ai^d  third  sections  are  directly  attacked,  yet  it 
is  apparent,  from  an  inspection  of  the  act  as  a  whole  that 
that  these  two  sections  formed  an  inducement  to  its  passage. 
The  act  must  therefore  stand  or  fall  as  an  entirety:  Trumble 
V.  Trumble,  37  Neb.  340. 

Tliere  seems  to  have  been  an  oversight  as  to  the  first  cause 
of  action,  for  the  averments  therein  were,  in  substance,  that 
there  was  a  contract  of  employment  at  the  rate  of  thirty 
cents  per  hour;  that  the  plaintiff  was  by  the  defendant  worked 
eleven  hours,  and  had  received  payment  to  the  amount  of 
but  three  dollars;  that  is,  for  ten  hours'  work  at  the  rate 
stipulated.  Oi\  the  face  of  the  petition  there  was,  therefore, 
unpaid  thirty  cents  upon  the  first  cause  of  action.  This  has 
not  been  insisted  upon  in  argument,  however,  and  will  there- 
fore receive  no  further  attention. 

The  second  cause  of  action  avers  that  there  was  a  written 
*•*  agreement  between  the  parties  that  after  August  1,  1891, 
employment  should  be  by  the  hour  at  the  rate  of  three  dol- 
lars for  ten  hours'  work;  that  is  to  say,  plaintiff  was  to  re- 
ceive thirty  cents  per  hour,  but  he  agreed  to  work  each  day 
ten  hours.  It  is  alleged  that  on  August  8,  1891,  plaintiff 
worked  ten  hours  and  had  been  paid  therefor  three  dollars. 
According  to  the  terms  of  the  agreement  between  the  parties 
the  plaintiff,  by  the  payment  of  three  dollars,  had  received  all 
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tliat  was  his  due.  By  virtue  of  the  provipions  of  Bection  8 
of  the  act  under  consideration  it  is  insisted,  however,  that  for 
the  ninth  hour  plaintiff  is  still  entitled  to  receive  thirty 
cents,  and  for  the  tenth  hour  he  is  yet  entitled  to  ninety 
cents.  This  clearly  presents  the  question  whether  a  con- 
tract fairly  entered  into,  and  in  compliance  with  which  both 
parties  have  acted  to  the  full  discharge  of  their  obligations 
thereunder,  must  be  deemed  modified  by  the  existing  pro- 
visions of  the  statute,  irrespective  of  the  intention  of  the 
parties  as  expressed  in  their  contract. 

Until  a  comparatively  recent  period  it  would  have  been 
quite  didicult  to  find  adjudications  pertinent  to  the  legal 
propositions  involved.  For  some  reason,  not  necessary  to 
consider,  there  has  in  modern  times  arisen  a  sentiment  favor- 
able to  paternalism  in  matters  of  legislation.  The  outgrowth 
of  this  sentiment  has  been  legislation  for  the  regulation  of 
the  media  of  payment,  the  manner  in  which  products  shall 
be  measured  or  weighed  when  compensation  depends  upon 
measure  or  weight,  the  hours  of  labor,  and  other  kindred 
subjects.  In  each  instance  the  statutory  provision  is  neces- 
sarily a  restriction  of  the  right  to  regulate  relations  and  du- 
ties by  contract.  To  the  fact  that  these  attempts  have 
recently  been  so  frequently  made,  we  are  indebted  for  a 
number  of  well-considered  adjudications  bearing  upon  the 
questions  now  presented  for  our  determination.  While  there 
has  not  been  entire  unanimity,  the  decided  weight  as  well  as 
the  nurnber  of  authorities  are  coincident  with  those  from 
which  quotations  will  hereafter  be  *'•  made.  That  these 
quotations  are  freely  made  requires  no  other  apology  than 
that  the  cases  quoted  from  are  so  ably  and  carefully  con- 
sidered that  to  them  we  should  be  hopeless  to  make  any 
additions  or  improvement  by  the  most  careful  research  of 
which  we  are  capable.  The  three  several  objections  to  the 
act  under  consideration  will  be  taken  up  in  the  order  of  their 
statement,  and  considered  rather  in  the  light  of  authority 
than  in  that  of  original  reasoning  or  research. 

1.  The  first  section  of  the  statute  under  consideration  pro- 
vided what  numl)er  of  hours  should  constitute  a  legal  day's 
work  for  all  classes  of  laborers  except  those  engaged  in  farm 
or  domestic  labor.  The  argument  made  in  favor  of  the  ne- 
cessity that  each  day  the  excess  over  eight  hours  should  be 
devoted  to  rest,  recreation,  and  mental  improvement  loses 
much  of  its  force  when  these  very  desirable  benefits  are  by 
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the  statute  itself  restricted  to  certain  defined  classes  of  labor- 
ers, no  one  of  which,  independently  of  the  statute,  devotes  so 
many  hours  to  labor  as  do  the  classes  denied  the  protection 
of  the  statute.  Legislation  of  this  kind  is  always  fraught 
with  danger,  hence'  arose  the  prohibition  of  special  legisla- 
tion when  avoidable  which  is  found  in  our  constitution.  In 
State  V.  Loomis,  115  Mo.  307,  we  find  an  opinion  of  the 
supreme  court  of  Missouri,  one  judge  alone  dissenting,  of 
which  the  syllabus  is  as  follows:  "Revised  Statutes  of  1889, 
sections  7058-70G0,  making  it  unlawful  for  any  corporation, 
person,  or  firm  engaged  in  manufacturing  or  mining  to  issue 
for  the  payment  of  wages  any  order,  check,  or  other  token  of 
indebtedness,  payable  otherwise  than  in  lawful  money,  unless 
the  same  is  negotiable  and  redeemable  at  its  face  value  in 
cash  or  in  goods,  at  the  option  of  the  holder  at  the  store  or 
other  place  of  business  of  the  corporation,  person,  or  firm, 
without  placing  similar  restrictions  on  others  employing  la- 
bor, is  unconstitutional  as  class  legislation."  In  the  majority 
opinion  which  was  filed  March  25,  1893,  class  *"'  legislation 
is  ably  discussed  in  the  following  language: 

"  There  is  no  doubt  but  many  of  our  legislative  enactments 
operate  upon  classes  of  individuals  only,  and  they  are  not 
invalid  because  they  so  operate,  so  long  as  the  classification 
is  reasonable  and  not  arbitrary.  Thus,  it  is  perfectly  compe- 
tent to  legislate  concerning  married  women,  minors,  insane 
persons,  bankers,  common  carriers,  and  the  like;  and  the 
power  of  the  legislature  to  prescribe  police  regulations  appli- 
cable to  localities  and  classes  is  very  great,  because  such 
laws  are  designed  to  protect  property  and  the  safety,  health, 
and  morals  of  the  citizen;  but  classification  for  legislative 
purposes  must  have  some  reasonable  basis  upon  which  to 
stand.  It  must  be  evident  that  dififerences  which  would 
serve  for  a  classification  for  some  purposes  furnish  no  reason 
whatever  for  a  classification  for  legislative  purposes.  The 
differences  which  will  support  class  legislation  must  be  such 
as  in  the  nature  of  things  furnish  a  reasonable  basis  for  sepa- 
rate laws  and  regulations.  Thus,  the  legislature  may  fix  the 
age  at  which  persons  shall  be  deemed  competent  to  contract 
for  themselves,  but  no  one  will  claim  that  competency  to  con- 
tract can  be  made  to  depend  upon  stature  or  color  of  the  hair. 
Such  a  classification  for  such  a  purpose  would  be  arbitrary 
and  a  piece  of  legislative  despotism,  and,  therefore,  not  the 
law  of  th«  land.     When  speaking  upon  this  subject  Judge 
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Cooley  Baj's:  'The  doubt  might  also  arise  whether  a  regula- 
tion made  for  any  one  class  of  citizens  entirely  arbitrary  in 
its  character,  and  restricting  their  rights  and  privileges  or 
legal  capacity  in  a  manner  before  unknown  to  the  law,  could 
be  sustained,  notwithstanding  its  generality.  Distinctions  in 
these  respects  must  rest  upon  some  reason  upon  which  they 
can  be  defended,  like  the  want  of  capacity  in  infants  and 
insane  persons;  and  if  the  legislature  should  undertake  to 
provide  that  persons  following  some  specified  lawful  trade  or 
employment  should  not  have  capacity  to  make  contracts,  or 
to  build  such  houses  as  others  "®  were  allowed  to  erect, 
or  in  any  other  way  to  make  such  use  of  their  property  as 
was  permissible  to  others,  it  can  scarcely  be  doubted  that  the 
act  would  transcend  the  due  bounds  of  legislative  power,  even 
though  no  express  constitutional  provision  could  be  pointed 
out  with  which  it  would  come  in  conflict.  To  forbid  an  indi- 
vidual or  a  class  the  right  to  the  acquisition  and  enjoyment 
of  property  in  such  manner  as  should  be  permitted  to  the 
community  at  large  would  be  to  deprive  them  of  liberty  in 
particulars  of  primary  importance  to  their  pursuit  of  happi- 
ness; and  those  who  shall  claim  a  right  to  do  so  Ought  to  be 
able  to  show  specific  authority  therefor  instead  of  calling  upon 
others  to  show  how  and  where  the  authority  is  negatived  *: 
Cooley's  Constitutional  Limitations,  6th  ed.,  484.  There  can 
be  no  doubt  that  the  legislature  may  regulate  the  business 
of  mining  and  manufacturing  so  as  to  secure  the  health  and 
safety  of  the  employees,  but  that  is  not  the  scope  of  the  two 
sections  of  the  statute  now  in  question.  They  single  out 
those  persons  who  are  engaged  in  carrying  on  the  pursuits  of 
mining  and  manufacturing,  and  say  to  such  persons:  '  You 
cannot  contract  for  labor  payable  alone  in  goods,  wares,  and 
merchandise.  The  farmer,  the  merchant,  the  builder,  and 
the  numerous  contractors  employing  thousands  of  men,  may 
make  such  contracts,  but  you  cannot.'  They  say  to  the  njin- 
ing  and  manufacturing  employees:  'Though  of  full  age,  and 
competent  to  contract,  still  you  shall  not  have  the  power  to 
sell  your  labor  for  meat  and  clothing  alone  as  others  may.* 
It  will  not  do  to  say  these  sections  simply  regulate  payment 
of  wages,  for  that  is  not  their  purpose.  They  undertake  to 
deny  to  the  persons  engaged  in  the  two  designated  pursuits 
the  right  to  make  and  enforce  the  most  ordinary,  every -day 
contracts,  a  right  accorded  to  all  other  persons.  This  denial 
of  the  right  to  contract  is  based  upon  a  classification  which 
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is  purely  arbitrary,  because  the  ground  of  the  classification 
has  no  relation  whatever  to  the  natural  capacity  of  persons 
to  contract." 

*'*  After  the  above  expression  of  its  views -the  supreme 
court  of  Missouri  reviewed  the  authorities  bearing  upon  the 
question  discussed.  This  review  we  shall  quote,  because 
therein  is  contained  a  condensed  statement  of  the  purport 
of  numerous  decisions  which  tend  to  enlighten  the  subject 
under  discussion.  The  language  in  which  this  review  was 
made  is  as  follows: 

"The  supreme  judicial  court  of  Massachusetts  had  under 
consideration  in  Commonwealth  v.  Perry,  155  Mass.  117,  31 
Am.  St.  Rep.  533,  a  statute  which  provides  that  *  no  employer 
shall  impose  a  fine  upon,  or  withhold  the  wages  or  any  part 
of  the  wages  of  an  employee  engaged  at  weaving,  for  imper- 
fections that  may  arise  during  the  process  of  weaving.* 
It  was  held  that  if  the  act  went  no  further  than  to  forbid  the 
imposition  of  a  fine  for  imperfect  work  it  might  be  sustained, 
but  that  the  attempt  to  make  inferior  work  answer  a  contrnct 
for  good  work  presented  a  different  question;  that  the  right 
to  acquire,  possess,  and  protect  property  includes  the  right  to 
make  reasonable  contracts  which  shall  be  under  the  protec- 
tion of  the  law.  Says  the  court:  'If  it  [the  statute]  be  held 
to  forbid  the  making  of  such  contracts,  and  to  permit  the 
hiring  of  weavers  only  upon  terms  that  prompt  payment 
shall  be  made  of  the  price  for  good  work,  however  badly 
their  work  may  be  done,  and  that  the  remedy  of  the  em- 
ployer for  their  derelictions  shall  be  only  by  suits  against 
them  for  damages,  it  is  an  interference  with  the  right  to 
make  reasonable  and  proper  contracts  in  conducting  a  legiti- 
mate business  which  the  constitution  guarantees  to  every  one 
when  it  declares  that  he  has  a  natural,  inalienable  right  of 
acquiring,  possessing,  and  protecting  property.' 

**  Godcharles  v.  Wigeman,  113  Pa.  St.  431,  was  an  action 
brought  by  Wigeinan  to  recover  wages  as  a  puddler.  Plea  of 
payment,  etc.  During  the  time  of  his  employment  the 
plaintifi"  asked  for  and  received  orders  from  defendants  on 
different  parties  for  coal  and  other  articles,  which  orders 
were  honored  by  the  parties  on  whom  ***  drawn,  and  the 
defendants  paid  them.  It  seems  an  act  of  the  legislature 
made  all  orders  given  by  employers  engaged  in  the  business 
of  manufacturing  to  their  workmen,  payable  in  goods  or 
any  thing  but  money,  void.     Speaking  of   these  sections   of 
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the  act  the  court  said:  'They  are  utterly  unconstitutional 
and  void,  inasmuch  as  by  them  an  attempt  has  been  made 
by  the  legislature  to  do  what  in  this  country  cannot  be  done; 
that  is,  prevent  persons  who  are  sui  juris  from  making  their 
own  contracts.  The  act  is  an  infringement  alike  of  the  right 
of  the  employer  and  the  employee.  He  may  sell  his  labor 
for  what  he  thinks  best,  whether  money  or  goods,  just  as  his 
employer  may  sell  his  iron  or  coal,  and  any  and  every  law 
that  proposes  to  prevent  him  from  so  doing  is  an  infringe- 
ment of  his  constitutional  privileges,  and  consequently  vi- 
cious and  void.' 

"  In  State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St.  Rep.  863, 
a  stiitute  of  that  state  prohibited  persons  engaged  in  mining 
and  manufacturing  from  issuing  orders  in  payment  for  labor 
except  as  such  should  be  made  payable  in  money.  It  made 
a  violation  of  its  provisions  a  misdemeanor.  The  constitu- 
tion of  that  state  declares  that  all  men  have  certain  inherent 
rights;  that  is  to  say,  *  the  enjoyment  of  life  and  liberty 
with  the  means  of  acquiring  and  possessing  property  and 
of  pursuing  and  obtaining  happiness  and  safety.'  The  stat- 
ute was  held  unconstitutional  after  a  full  consideration. 
Says  the  court:  'The  right  to  use,  buy,  and  sell  property, 
and  contract  in  respect  thereto,  including  contracts  for  labor, 
which  is,  as  we  have  seen,  property,  is  protected  by  the  con- 
stitution.' The  scope  of  the  opinion  is  well  summarized  in 
the  head  note  in  these  words:  'It  is  not  competent  for  the 
legislature  under  the  constitution  to  single  out  owners  and 
operators  of  mines  and  manufacturers  of  every  kind,  and 
provide  that  they  shall  bear  the  burdens  not  imposed  on 
other  owners  of  property  or  employers  of  labor,  and  prohibit 
them  from  making  contracts  which  it  is  competent  for  other 
owners  of  property  or  employers  ***  of  labor  to  make.' 
And  this  ruling  was  followed  and  approved  in  State  v.  Fire 
Creek  Coal  (fc  Coke  Co.,  33  W.  Va.  188;  25  Am.  St.  Rep.  891. 

"The  statute  brought  in  question  in  Millett  v.  People,  117 
111.  294,  57  Am.  Rep.  869,  required  all  coal  produced  in  the 
state  to  be  weighed  on  scales  to  be  furnished  by  the  mine- 
owners,  and  subjected  the  mine-owner  to  fine  or  imprison- 
ment for  a  failure  to  comply  with  its  provisions.  By  another 
section  it  was  provided  '  that  all  contracts  for  the  mining  of 
coal  in  which  the  weighing  of  coal  as  provided  for  in  this  act 
shall  be  dispensed  with,  shall  be  null  and  void.'  It  was  held 
that  the  mine-owners  could  not  be  compelled  to  make  their 
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contracts  for  mining  coal  so  as  to  be  regulated  by  weight; 
and  that  they  could  not  be  compelled  to  keep  and  use  scales 
for  such  purposes,  save  when  they  saw  fit  to  make  contracts 
for  mining  on  the  basis  of  weight.  The  law  was  considered 
repugnant  to  the  constitutional  provision  that  'no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law ';  that  to  single  out  coal-mine  owners  and  prohibit  them 
from  making  contracts  which  it  was  competent  for  other  em- 
ployers of  labor  to  make  was  not  due  process  of  law.  And 
for  like  reasons  the  same  court  held  an  act  void  which  denied 
to  persons  and  corporations  engaged  in  mining  and  manufac- 
turing the  right  to  keep  or  be  interested  in  a  truck-store  for 
furnishing  supplies,  etc.  Frorer  v.  People,  141  111.  171." 

The  opinion  above  quoted  from  reversed  the  judgment  of 
the  second  division  of  the  same  court  reported  in  20  S.  W. 
Rep.  332,  by  which  division  it  had  been  referred  to  the  full 
bench  for  determination. 

In  State  v.  Sheriff  of  Ramsey  County,  48  Minn.  236,  81  Am. 
St.  Rep.  650,  the  supreme  court  of  Minnesota  filed  an  opinion 
on  January  19,  1892,  in  which  was  used  this  language:  "In 
Nichols  v.  Walter,  o7  Minn.  264,  it  was  held  that  the  law  was 
general  and  uniform  in  its  operation  which  operates  equally 
upon  all  the  subjects  ***  within  the  class  for  which  the  rule 
is  adopted,  but  that  the  legislature  cannot  adopt  an  arbitrary 
classification,  though  it  be  made  to  operate  equally  upon  each 
subject  within  the  class;  and  the  classification  must  be  based 
on  some  reason  suggested  by  such  a  difllerence  in  the  situa- 
tion and  circumstances  of  the  subjects  placed  in  different 
classes  as  to  disclose  the  necessity  or  propriety  of  different 
legislation  in  respect  to  them.  In  State  v.  Donaldson,  41 
Minn.  74,  a  distinction  or  classification  of  dealers  in  medi- 
cines, based  on  the  location  of  their  places  of  business  in  re- 
spect to  distance  from  drug-stores,  was  held  reasonable  and  not 
a  mere  arbitrary  distinction.  In  Johnson  v.  St. Paul  etc.  R.  R, 
Co.,  43  Minn.  224,  this  court,  in  dealing  with  chapter  13,  Laws 
of  1887,  defining  the  liability  of  railway  companies  to  their 
employees,  said,  in  substance,  that  not  only  must  the  statute 
treat  alike,  under  the  same  conditions,  all  who  are  brought 
within  it,  but  in  its  classifications  it  must  bring  within  it  all 
who  are  under  the  same  conditions.  'Such  law  must  embrace 
all  and  exclude  none  whose  condition  and  wants  render  such 
legislation  necessary  or  appropriate  to  them  as  a  class':  Ran- 
dolph  V.  Wood,  49  N.  J.  L.  88 No  arbitrary  distinction 
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between  different  kinds  or  classes  of  business  can  be  sus- 
tained, the  conditions  being  otherwise  similar.  The  statute 
is  leveled  against  nuisance  occasioned  by  dense  smoke,  and 
it  can  make  no  practical  difference  in  what  business  the  own- 
ers or  occupants  of  the  buildings  in  which  such  smoke  is  pro- 
duced are  engaged,  or  whether  the  heat  evolved  from  the 
combustion  of  the  fuel  producing  such  smoke  is  applied  to 
the  generation  of  steam  or  other  useful  purposes;  or,  further, 
whether  steam  power  is  used  in  manufacturing  or  is  applied 
to  other  uses,  as  a  grain-elevator  or  hoisting  apparatus  in  a 
warehouse.  We  are  obliged  to  hold  that  the  distinction  or 
classification  attempted  to  be  made  is  untenable." 

There  is  perceived  no  reason  why  a  resort  to  special  legis- 
lation was  necessary  in  respect  to  the  subject  matter  ***  of 
the  act  with  which  we  are  now  dealing.  If  we  are  correct  in 
this  assumption  the  language  quoted  is  specially  applicable 
to  the  provisions  of  the  statute  by  which  its  benefits  are  with- 
held from  domestic  and  farm  laborers.  These  views  are 
enunciated  with  somewhat  more  of  confidence  because  they 
are  in  line  with  the  reasoning  of  this  court  in  Atchison  etc. 
R.  R,  Co.  V.  Baty,  6  Neb.  37;  29  Am.  Rep.  356. 

2.  The  third  section  of  article  1  of  th;i  constitution  of  this 
state  provides  that  "no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law."  What  is  im- 
plied by  the  term  "due  process  of  law"  is  a  question  which 
has  received  discussion  by  this  court.  In  Atchison  etc.  R.  R. 
Co.  V.  Baty,  6  Neb.  37,  29  Am.  Rep.  356,  it  was  held,  in  the 
language  of  the  first  paragraph  of  the  syllabus,  that  *'  legis- 
lative authority  cannot  reach  the  life,  liberty,  and  property 
of  the  individual,  exce[)t  when  he  is  convicted  of  crime,  or 
when  the  sacrifice  of  his  property  is  demanded  by  a  just  regard 
for  the  public  welfare.**  In  the  discussion  of  the  principles 
involved  in  the  case,  from  which  the  above  quotation  of  the 
first  paragraph  of  the  syllabus  was  taken,  Gantt,  J.,  deliver- 
ing the  opinion  of  this  court,  said:  "Tlie  terms  'due  process 
of  law  '  and  *  the  law  of  the  land  ' — one  or  the  other  of  which 
is  found  in  all  constitutions  of  the  states — are  said  to  mean  the 
Bame  thing;  and  it  is  quite  clear  that  they  are  indifferently 
used  in  constitutions  for  the  same  purpose.  They  are 
said  to  refer  to  a  pre-existing  rule  of  conduct,  and  designed 
to  exclude  arbitrary  power  from  every  branch  of  the  govern- 
ment: Slate  V.  Doherty,  60  Me.  509;  Norman  v.  Heist,  5 
Watts  &  S.  171;  40  Am.  Dec.  4'J3;  State  v.  Siinonsy  2  Spears, 
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767.  Hence  these  terms  do  not  mean  merely  a  legislative 
enactment,  for,  'if  they  did,  every  restriction  upon  the  legis- 
lative authority  would  be  at  once  abrogated.  For  what  more 
can  a  citizen  suffer  than  to  be  taken,  imprisoned,  disseised  of 
his  freehold,  liberties,  and  privileges;  be  outlawed,  exiled, 
and  destroyed;  and  be  deprived  of  his  property,  his  liberty, 
and  ***  his  life,  without  crime.  Yet  all  this  he  may  suffer, 
if  an  act  of  the  assembly,  simply  denouncing  these  penalties 
upon  particular  persons,  or  a  particular  class  of  persons,  be 
in  itself  the  law  of  the  land  within  the  sense  of  the  consti- 
tution':  Hoke  V.  Henderson,  4  Dev.  1;  25  Am.  Dec.  677. 
Webster  interprets  these  terms  to  mean  '  that  every  citizen 
shall  hold  life,  liberty,  property,  and  immunities  under  the 
protection  of  the  general  rules  which  govern  society.  Every 
thing  which  may  pass  under  the  form  of  an  enactment  is  not, 
therefore,  to  be  considered  as  the  law  of  the  land';  and,  he 
says,  *  if  this  were  so,  acts  directl}'  transferring  one  man's 
estate  to  another,  legislative  judgments,  decrees,  and  forfeit- 
ures in  every  possible  form  would  be  the  law  of  the  land. 
There  would  be  no  general,  permanent  law  for  the  courts  to 
administer  or  even  to  live  under.  The  administration  of 
justice  would  be  an  empty  form,  an  idle  ceremony.  Judges 
would  sit  to  execute  legislative  judgments  and  decrees,  and 
not  to  declare  the  law  or  administer  the  justice  of  the  coun- 
try': 5  Webster's  Works,  487;  State  v.  Doherty,  60  Me.,  509; 
Holden  v.  James,  11  Mass.  404;  6  Am.  Dec.  174;  Lane  v. 
Dorman,  3  Scam.  240,  241;  36  Am.  Dec.  543;  Commonwealth  v. 
Bnjne,  20  Gratt.  165;  Bank  of  Columbia  v.  Okely,  4  Wheat. 
243.  It  is,  however,  true  that,  subject  to  the  qualified  nega- 
tive of  the  governor,  the  legislature  possesses  all  the  legisla- 
tive [)ower  of  the  state;  but,  as  it  is  said  in  Taylor  v.  Porter^ 
4  Hill,  144,  40  Am.  Dec.  274,  '  under  our  system  of  govern- 
ment the  legislature  is  not  supreme.  It  is  only  one  of  the 
organs  of  absolute  sovereignty  which  resides  in  the  whole 
body  of  the  people,'  and,  therefore,  as  the  'security  of  life, 
liberty,  and  property  lay  at  the  foundation  of  the  civil  com- 
pact, to  say  that  the  grant  of  legislative  power  included  the 
right  to  attack  private  property  would  be  equivalent  to  say- 
ing that  the  people  had  delegated  to  their  servants  the  power 
of  defeating  one  of  the  great  ends  for  which  government  was 
established':  Smith's  Constitutional  Law,  484.  This  one 
great  end  of  government  *"**  is  the  protee'ion  of  the  absolute 
right  of  individuals — the  life,  liberty,  and  property  of  each 
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citizen  of  the  Btate."  lu  State  v.  Loomis,  115  Mo.  307,  the 
term  "due  process  of  hiw "  was  discussed  and  applied  to 
subjects  kindred  to  tliose  now  under  consideration.  The 
court  of  appeals  of  Texas,  in  an  opinion  filed  June  25,  1892, 
and  found  in  San  Antonio  etc.  Ry.  Co.  v.  Wilson,  19  S.  W. 
Rep.  910,  cites  with  approval  the  case  of  the  Atchison  etc. 
R.  R.  Co.  V.  Bnty,  6  Neb.  37;  29  Am.  Rep.  35G.  Immediately 
following  and  enforcing  their  approval  was  a  full  review  of 
the  same  subject  as  had  been  discussed  by  Judge  Gantt,  with 
a  synopsis  of  the  holdings  of  numerous  courts  with  reference 
thereto.  The  length  of  this  opinion  forbids  an  extetided 
quotation  from  the  opinion  to  which  reference  has  just  been 
made,  but  its  examination  will  be  found  to  further  illustrate 
and  enforce  the  principles  laid  down  in  Atchison  etc.  R.  R.  Co. 
V.  Baty,  6  Neb.  37;  29  Am.  Rep.  356.  The  special  practical 
application  of  the  principles  to  which  we  have  just  referred 
refer  to  the  alleged  attempt  to  deprive  parties  of  the  right  to 
contract  as  they  see  fit,  and  will,  therefore,  be  treated  under 
that  head. 

3.  In  Braceville  Coal  Co.  v.  People^  there  was  filed  October 
26, 1893,  by  the  supreme  court  of  Illinois,  an  opinion,  reported 
in  147  111.  66,  37  Am.  St.  Rep.  2C6,  in  which  was  the  follow- 
ing language:  "There  can  be  no  liberty  protected  by  govern- 
ment that  is  not  regulated  by  such  laws  as  will  preserve  the 
right  of  each  citizen  to  pursue  his  own  advancement  and 
happiness  in  his  own  way,  subject  only  to  the  restraints 
necessary  to  secure  the  same  right  to  all  others.  The  funda- 
mental principle  upon  which  such  liberty  is  based,  in  free 
and  enlightened  government,  is  equality  under  the  law  of  the 
land.  It  has  accordingly  been  everywhere  held  that  liberty, 
as  that  term  is  used  in  the  constitution,  means  not  only  free- 
dom of  the  citizen  from  servitude  and  restraint,  but  is  deemed 
to  embrace  the  right  of  every  man  to  be  free  in  the  use  of  his 
powers  and  faculties,  and  to  adopt  and  pursue  such  a  voca- 
tion or  calling  as  he  may  **®  choose,  subject  only  to  the 
restraints  necessary  to  secure  the  common  welfare:  Frorer 
V.  People,  141  111.  171;  Commonwealth -v.  Perry,  165  Mass.  117j 
31  Am.  St.  Rep.  533;  People  v.  Gill^on,  109  N.  Y.  389;  4  Am. 
St.  Rep.  465;  Lire  Stock  etc.  Assn.  v.  Crescent  City  etc.  Co.,  1 
Abb.  U.  S.  388;  Slaughter  House  Cases,  16  Wall.  36;  God- 
eharlea  v.  Wigewau,  113  Pa.  St.  431;  State  v.  Goodwill,  S3 
W.  Va.  179;  25  Am.  St.  Rep.  863.     Property,  in  its  broader 
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sense,  is  not  the  physical  thing  which  may  be  the  subject  of 
ownership,  but  is  the  right  of  dominion,  possession,  and  power 
of  disposition  which  may  be  acquired  over  it;  and  the  right  of 
property  preserved  by  the  constitution  is  the  right  not  only 
to  possess  and  enjoy  it,  but  also  to  acquire  it  in  any  lawful 
mode,  or  by  following  any  lawful  industrial  pursuit  which 
the  citizen,  in  the  exercise  of  the  liberty  guaranteed,  may 
choose  to  adopt.  Labor  is  the  primary  foundation  of  all 
wealth.  The  property  which  each  one  has  in  his  own  labor 
is  the  common  heritage;  and,  as  an  incident  to  the  right  to 
acquire  other  property,  the  liberty  to  enter  into  contracts  by 
which  labor  may  be  employed  in  such  way  as  the  laborer 
shall  deem  most  beneficial,  and  of  others  to  employ  such 
labor,  is  necessarily  included  in  the  constitutional  guaranty. 
.  .  .  .  We  need  not  extend  this  opinion  by  further  discussion. 
The  right  to  contract  necessarily  includes  the  right  to  fix  the 
price  at  which  labor  will  be  performed  and  the  mode  and 
time  of  payment.  Each  is  an  essential  element  of  the  right 
to  contract,  and  whosoever  is  restricted  in  either,  as  the  same 
is  enjoyed  by  the  community  at  large,  is  deprived  of  liberty 
and  property." 

For  a  further  discussion  of  these  propositions  reference  is 
made  to  the  case  entitled  Application  of  Jacobs,  98  N.  Y.  106; 
60  Am.  Rep.  636.  A  complete  review  of  the  authorities  upon 
this  point  will  be  found  in  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58 
Ark.  407,  41  Am.  St.  Rep.  109,  in  which  the  opinion  of  the 
supreme  court  of  Arkansas  was  filed  February  23,  1894.  It 
is  the  latest  case  which  has  come  under  our  observation 
**''  and  is  strictly  in  line  with  those  above  quoted  from  and 
cited  as  to  the  questions  under  consideration. 

A  full  and  careful  examination  of  all  the  questions  pre- 
sented has  satisfied  us  that  sections  1  and  3  of  the  act  dis- 
cussed are  unconstitutional  for  the  reasons  above  assigned. 
The  legislation  attempted  cannot  be  defended  as  a  police 
regulation,  as  was  attempted  in  argument,  for,  under  pre- 
tense of  the  exercise  of  that  power,  the  legislature  cannot 
prohibit  harmless  acts  which  do  not  concern  the  health, 
safety,  and  welfare  of  society:  Millett  v.  People,  117  111.  294; 
57  Am.  Rep.  869;  Frorer  v.  People,  141  111.  171;  State  v.  Loomis, 
115  Mo.  307;  Ex  parte  Kuhack,  85  Cal.  274;  20  Am.  St.  Rep. 
226;  Application  of  Jacobs,  98  N.  Y.  106;  -^0  Am.  Rep.  636; 
People  V.  Gillson,  109  N.  Y.  389;  4  Am.  St.  Rep.  465.     The 
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claim  that  this  act  was  a  proper  exercise  by  the  legislature 
of  its  police  power  cannot  be  sustained.  It  results  that  the 
judgment  of  the  district  court  is  afiirmed. 


Statutes — CoNSTRUcrriON  of. — If  a  statute  im  void  ia  aome  of  its  provi- 
sions, but  valid  in  others,  the  whole  statate  will  fall  if  the  various  provisions 
are  so  intermingled  and  mutually  dependent  one  upon  the  other  as  to  raise 
the  preaumptioa  that  the  legislature  would  never  have  passed  the  statute 
unless  it  believed  the  whole  could  stand  as  valid  and  constitutional:  See 
note  to  State  v.  Deal,  12  Am.  St.  Rep.  219. 

Constitutional  Law — Police  Power. — No  general  power  resides  in  the 
legislature  to  regulate  private  business,  prescribe  the  conditions  under  which 
it  shall  be  conducted,  fix  the  prices  of  commodities  or  services,  or  interfere 
with  freedom  of  contract:  People  r.  Budd,  117  N.  Y.  1;  15  Am.  St.  Rep. 
4SXk 
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Spxoino  PKBroRHANOi  IS  A  Matter  of  Discretion  in  the  court  which  with« 
holds  or  grants  relief,  according  to  the  circumstances  of  each  particular 
case,  when  the  general  rules  and  principles  which  govern  the  court  will 
not  furnish  any  exact  measure  of  justice  between  the  parties. 

Spbcifio  Performance  to  Prevent  Fraud. — If  an  oral  contract,  partly 
performed  by  one  party  and  wholly  by  the  other,  has  the  elements  of 
certainty,  and  is  established  by  clear  and  satisfactory  proof,  a  court  of 
equity  will  decree  a  specific  performance  of  it  if  nonfulfillment  would 
amount  to  a  fraud  on  the  one  who  has  performed  his  part. 

Adoption — Specific  Perforiiance  of  Contract — Agreement  to  Make 
Adopted  Child  an  Ukir. — If  a  young  child  is  given  by  its  parents  to 
its  uncle  and  aunt  to  be  as  their  own,  under  an  agreement  to  adopt  and 
rear  it,  to  nurture  and  educate  it,  and,  at  their  death,  to  leave  it  all 
their  property,  and  it  takes  their  name,  not  knowing  its  own  father  and 
mother,  but  recognizing  its  uncle  and  aunt  as  such,  and  lives  with  them 
for  a  number  of  years,  and  until  they  die  possessed  of  real  property 
which  they  do  not  either  by  deed  or  will  transfer  to  it,  there  is  such 
a  part  performance  by  the  parties  as  will  entitle  the  child  to  a  decree 
giving  it  the  title  to  the  property,  by  way  of  specitio  performance  of 
the  contract. 

Swiizler  &  Mcintosh^  for  the  appellant. 

Mahoney^  Minahan  &  Smyth j  for  the  appellee. 

■■•  Harrison,  J.  December  8,  1888,  the  following  pe- 
tition was  filed  in  the  district  court  of  Douglas  county. 

"The  plaintiff,  Josephine  Kofka,  appears  by  her  next 
friend,  James  Kofka,  and  for  her  cause  of  action  alleges  the 
fact  to  be  that  this  plaintiff  was  born  in  Omaha,  Nebraska 
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on  the  sixteentTi  day  of  March,  1877;  that  her  father's  name 
is  James  Kofka,  who  appears  here  as  her  next  friend,  and 
her  mother's  name  is  Mary  Kofka,  both  of  whom  were  then 
residing  in  Omaha,  and  have  ever  since  here  resided;  that 
the  parties  to  this  suit  are  all  of  Bohemian  nationality;  that 
soon  after  her  birth,  to  wit,  in  the  month  of  August,  1878, 
there  were  living  in  Omaha,  John  Spilinek,  deceased,  and 
his  wife,  Anna  Spilinek,  the  latter  being  a  sister  of  the  plain- 
tiff's mother.  During  said  month  the  said  John  Spilinek 
and  Anna  Spilinek,  who  never  had  any  children  of  their  own, 
requested  of  plaintiffs  parents  the  privilege  of  taking  this 
plaintiff  with  them  to  live  with  them  as  their  child.  The 
parents  of  plaintiff  having  several  children,  one  of  whom  at 
that  time  was  only  a  few  weeks  old,  fully  considered  the  mat- 
ter, and  having  full  confidence  that  plaintiff  would  receive 
at  the  hands  of  John  and  Anna  Spilinek  the  care  and  affec- 
tion which  is  due  from  parents  to  child,  consented  to  said 
request,  but  only  upon  the  expressed  and  well-understood 
conditions,  to  be  hereinafter  named;  that  is  to  say,  James 
Kofka  and  Mary  Kofka,  the  parents  of  the  plaintiff,  gave 
up  the  care,  custody,  and  control  of  said  child,  in  the  said 
month  of  August,  1878,  on  the  consideration  and  agreement, 
then  and  there  assented  "*  to  by  the  said  John  and  Anna 
Spilinek,  that  they  would  legally  adopt  and  receive  the  said 
child  as  their  own,  would  care  for  her,  rear  and  educate 
her,  and  that  she  should  have  their  fullest  and  best  affec- 
tion, and  at  their  death  she,  the  plaintiff,  should  inherit  and 
be  left  all  the  property  with  wliich  they  died  possessed. 

"  Plaintiff  further  says  that  she  went  to  live  with  the  said 
John  and  Anna  Spilinek  at  the  time  above  mentioned,  on  the 
terms  aforesaid;  that  she  continued  to  live  uninterruptedly 
with  them  until  their  death,  which  came  to  John  Spilinek  on 
September  16,  1888,  and  to  Anna  Spilinek  on  September  19, 
1888.  The  plaintiff  says  that  during  all  of  said  time  she 
conducted  herself  toward  the  said  Spilineks  as  an  affection- 
ate and  obedient  child  and  received  at  their  hands  all  the 
devotion  and  love  a  child  should  receive  from  parents;  that 
she  had,  for  several  years  previous  to  their  death,  assisted 
her  aunt,  Anna  Spilinek,  in  the  work  about  the  house,  in  the 
way  of  washing,  making  up  the  beds,  house-cleaning,  going 
on  errands,  and  generally  doing  at  their  request  anything 
within  her  power;  that  she  has  of  late  years  been  going  to  the 
jpublic  schools  of  the  city  of  Omaha,  where  she  was  always 
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enrolled  and  known  as  Josephine  S[)ilinek,  and,  in  fact,  she 
has  always  gone  by  that  name,  and  never  knew  any  other 
until  the  death  of  the  said  John  and  Anna  Spilinek.  Plain- 
tiff says  the  said  John  and  Anna  Spilinek  always  called  her 
their  own  cliild,  and  so  treated  her,  and  she  was  told  and 
given  to  understand  by  tiiem  that  her  own  father  was  her 
uncle  and  her  own  mother  her  aunt,  and  she  knew  not  the 
contrary  until  after  September  19,  1888,  and  she  always  be- 
lieved, and  in  her  own  mind  cannot  but  believe  yet,  that 
the  said  John  and  Anna  Spilinel£  were  her  real  father  and 
mother. 

"The  plaintiff  further  says  that  the  said  deceased,  John 
Spilinek  and  Anna  Spilinek,  often,  during  the  last  ten  years, 
expressed  and  made  known  to  friends  and  acquaintances, 
and  to  the  plaintiff's  parents,  their  intention  to  leave  "*  this 
plaintiff  all  their  property  at  their  death,  and  these  promises 
and  declarations  on  the  part  of  both  were  made  up  to  and 
within  a  few  days  of  and  on  tiie  very  day  of  their  death, 
and  plaintiff  says  that  up  to  the  very  time  of  their  death  they 
intended  to  leave  their  property  to  this  plaintiff;  that  the 
said  deceased  always  intended  to  fulfill  their  agreement  of 
adoption  by  legal  procee  lings  according  to  the  statutes,  but 
all  parties  concerned  were  on  intimate  and  friendly  terms, 
and  the  matter  was  allowed  to  go  by,  all  feeling  secure,  and 
that  for  all  intents  and  purposes  plaintiff  was  as  fully  their 
child  as  if  the  formalities  had  been  gone  through,  until  it 
was  finally  prevented  by  his  sudden  death  as  hereinafter 
mentioned. 

"Plaintiff  further  says  that  on  the  sixteenth  day  of  Sep- 
tember, 1888,  the  deceased  John  Spilinek  was  suddenly  over- 
taken by  a  loss  of  control  of  his  mental  faculties  and  while 
thus  afflicted  shot  himself  dead,  and  inflicted  mortal  wounds 
at  the  same  time  upon  his  said  wife;  that  John  Spilinek 
died  within  a  short  time  on  the  same  day,  but  his  said  wife 
Anna  lingered  until  September  19,  1888,  when  she  died  from 
the  effects  of  said  wounds.  Plaintiff  says  there  was  no  mar- 
ital or  family  difficulty  whatever  to  induce  this  conduct  on 
the  part  of  said  John  Spilinek,  but  it  was  wholly  caused  bj 
despondency,  brought  on  by  fancied  business  embarrass^ 
ments. 

"Plaintiff  says  that  the  deceased  John  Spilinek  died  in- 
testate, but  had  it  not  been  for  his  sudden  act  of  suicide,  he 
would  have  made  provision  by  will  for  his  property  to  go  to 
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bis  wife  daring  bar  Ute,  and,  at  ber  death,  to  this  plaintiff,  as 
was  his  oftrezpfCSBed  desiie  and  intentioa  ap  to  the  very 
time  of  bis  death. 

.*  Plaintiff  aUeges  thai  Anna  SfMlinek,  deceased,  while  in 
the  foil  and  complete  centred  oi  her  mental  facnlties,  and 
recalling  bo'  deceased  bnsband's  desire  in  the  premiees  as 
wen  as  their  aetceinent,  did  on  September  17,  1SS8,  make 
and  execute  a  will  in  writing,  which  said  will  was  dalj 
***  probated  and  allowed  on  the  twentieth  day  of  November 
JL  Ol  1888,  by  the  terms  c^  which  all  the  real  and  other  prop- 
erty of  which  she  died  poraessed,  subject  to  two  or  three 
•man  dd>t8,  was  1^  to  this  plaintiff,  whom  she  calls  therein, 
*oiir  adopted  child,  Joeqpha  Kcrfka.'  The  following  is  a  copy 
of  said  wiU: 

**LAar  WILI.  OF 

"  *  I,  Anna  Spilinek,  of  Doi^las  coonty  and  state  of  Ne> 
biai&a,  bang  aware  of  the  uncertainty  of  life,  but  of  sound 
asind  and  memory,  do  make  and  declare  this  to  be  my  last 
will  and  testament  in  manner  following,  to  wit:  I  ^ve,  de- 
▼Ise^  and  bequeath  nnto  oar  adopted  ehild,  Jos^ha  Kcrfka, 
aU  of  mine  real  estate,  money,  personal  property,  and  other 
that  I  may  be  possessed  of  or  entitled  to  after  my  de- 
sabjeci,  however,  to  all  my  legal  d^its;  that  is  to  say, 
I  and  my  hasband  owe  to  Karel  Spiling  $150^  and  to  John 
Barta  $oO,  and  to  Barbara  Spilinek  $9.  I  also  further  de- 
dare  that  oat  of  the  abore  real  estate  and  money  1 100  be  set 
and  giTsn  to  my  father,  Frank  BadiL  Signed  this  17th  day 
of  September,  1883,  at  Omaha,  Nebraska. 

***AkSA  SPILDffX. 

"'Sgned  In  the  pccsenee  of 

*  *  James  Engelthale^ 
"'Frank  Mrkwieka, 
••VaclarBenak.' 
"Hw  pluntiff  says  that  the  defendant  John  Bosicky  is 
tibe  doly  af^KMnted,  qualified,  and  acting  administrator  of 
the  estate  of  the  said  John  Spilinek;  that  the  other  defend- 
ants named,  to  wit,  Anton  SpOinek,  Frank  Spilinek,  Vincent 
^iQindc,  and  Albert  Splinek,  being  of  ages,  respectively, 
fifty-three,   fifty-one,   forty-nine,   and    forty-two   years,   are 
brothers  of  said  John  Spilinek,  deceased;  that  tbey  are  all 
naniwident  aliens,  living  at  Skubror,  Bohemia,  except  An- 
tsB,  and  he  is  a  resident  and  citizen  of  Nebraska. 

"Plaintiff  alkge*  that  the  defendant  Anton    Spilinek, 
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claims  to  be  tbe  sole  heir  at  law  <rf  the  estate  of  John  ••* 
Spilinek,  his  brothers  being  nonresident  aliens,  and  dis- 
putes the  right  of  this  plaintifif  to  inherit  anj  property  what- 
erer  from  the  estate  of  the  said  John  Spilinek,  and  he  claims- 
to  be  the  sole  heir  to  the  real  estate  mentioned  herein,  and 
maintains  that  this  plaintiff  has  no  rights  in  the  premifie&. 
The  other  brothers  are  made  defendants  in  this  case  and. 
brought  into  court  out  of  caution,  in  view  of  oor  present  law 
with  respect  to  nonresident  aliens. 

*'The  plaintiff  savs  that  at  the  time  of  his  death  the  de> 
ceased  John  Spilinek  was  poeaesaed  of  the  following  real 
estate,  situated  in  the  city  of  Omaha,  of  the  value  of  about 
six  thousand  five  hundred  dollars;  that  is  to  sav:  The  east 
half  of  lot  4,  in  block  11,  and  the  east  half  of  the  west  half  o€ 
lot  4,  in  said  block  11,  S.  E.  Rogers*  addition  to  Omaha^ 
Nebraska.  The  defendant  Herman  Tombrinck  claims  & 
mortgage  on  the  property  described  herein  for  six  hundred 
dollars,  bearing  date  May  4,  1887,  which  appears  of  record 
in  Douglas  county  as  a  lien  on  said  property,  bat  whether 
the  same  is  genuine  or  unpaid  this  plaintiff  has  no  informac 
tion,  and  in  order  to  put  said  Herman  Tombrinck  to  his 
proof  in  the  premises,  she  denies  said  mortgage  is  bonajids 
and  valid  lien  on  said  property. 

**  The  plaintiff  says  that  since  she  and  her  parents  hava 
fully  performed  the  agreement  herein  mentioned  on  their' 
part,  whereby  they  yielded  the  possession  of  and  control  over- 
this  plaintiff  to  said  deceased  parties  and  she  yielded  ta 
them  the  obedience,  services,  and  devotion  of  a  child  for  over 
ten  years,  and  would  have  continued  so  to  do  but  for  their 
death,  and  that  by  tiieir  own  acts  during  their  lives  she 
knew  no  other  mother  or  father  save  them,  and  that  wba«as 
these  decedents  fully  expected  and  intended  she  should  in> 
berit  their  property  at  their  death,  plaintiff  says  it  would  be 
a  fraud  on  her  and  on  them  to  have  their  agreements  in  that, 
particular  violated.  The  plaintiff  therefore  brings  her  cans» 
before  this  honorable  court  on  its  equity  side,  and  prays  that 
she  may  be  decreed  a  specific  performance  ***  of  the  contract 
mentioned  herein,  and  that  she  be  declared  to  be  the  law- 
fully adopted  child  of  the  deceased  John  and  Anna  Spilinek; 
that  she  may  be  declared  the  legal  heir  to  the  iHt)perty  de- 
scribed herein,  and  all  other  property  of  said  deceased,  and 
to  hold  the  same  free  from  any  claim  or  right  the  other  de- 
fendants may  have  or  claim  in  or  to  the  same,  and  for  such 
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further  relief  in  the  premises  as  the  facts  in  the  case  may 

■entitle  her." 

We  copy  the  allegations  of  the  petition  entire,  for  the  rea« 
'«on  that  it  is  probably  as  short  and  complete  a  statement  of 

the  plaintiflTs  cause  of  action  as  can  be  made  and  fully  set 
"forth  the  same.  A  demurrer  to  the  petition  was  filed,  argued, 
■  and  overruled,  and  the  answer,  filed   by  defendant  March  7, 

1890,  which  joined  the  issues  upon  which  the  case  was  tried 

•  and  determined,  contained  two  counts,  the   first  of  which 
^was  as  follows: 

*'  Now  comes  the  said  defendants,  John  Rosicky,  adminis- 
trator, Anton  Spilinek,  Frank  Spilinek,  Albert  Spilinek,  Vin- 
cent Spilinek,  and,  answering  for  themselves  only,  deny  each 
and  every  allegation  in  the  petition  filed  in  said  cause  except 
those  expressly  admitted  herein. 

*'  Defendants  admit  that  plaintiff  was  born  in  Omaha,  Ne- 
braska; that  her  father's  name  was  James  Kofka  and  her 
mother's  name  Mary  Kofka,  and  that  both  of  tliem  were  re- 
siding in  Omaha  when  the  said  plaintiff  was  born;  that  the 
parties  to  this  suit  are  of  Bohemian  nationality;  that  the  said 
plaintiff  lived  with  the  said  John  Spilinek,  deceased,  for  some 
jears;  that  in  1878  John  Spilinek  and  his  wife,  Anna  Spilinek, 
a  sister  of  plaintiff's  mother,  resided  in  Omaha;  that  said  John 
;Spilinek  and  Anna  Spilinek  never  had  any  children  of  their 
-own;  that  plaintiff  resided  with  the  said  John  Spilinek  and 
Anna  Spilinek  at  the  time  of  their  death,  and  that  Jolm  Spil- 
inek died  on  September  16,  1888,  and  Anna  Spilinek  on  the 
•nineteenth  day  of  September,  1888;  that  the  said  plaintiff 
has  of  late  years  attended  the  public  schools  of  the  city  of 
-339  Omaha;  that  on  the  sixteenth  day  of  September,  1888, 
-the  deceased  John  Spilinek  was  afflicted  by  a  loss  of  con- 
'trol  of  his  mental  faculties,  and  while  thus  afflicted  sliot 
himself  dead,  and  inflicted  a  mortal  wound  at  the  same  time 
upon  his  said  wife;  that  the  said  Spilinek  in  a  short  time 
died  and  his  said  wife  lingered  until  September  19th,  when 
fihe  died  from  the  effects  of  said  wound;  that  there  was  no  mar- 
ital or  domestic  difficulty  whatever  to  induce  this  conduct  on 
the  part  of  the  said  James  Spilinek,  but  was  wholly  brought 

•  on  by  fancied  business  embarrassments;  the  deceased  died 
intestate;  that  the  will,  a  copy  of  which  is  set  out  in  the 

I  petition,  was  signed  by  Anna  Spilinek;   that  the  defendant 

John  Rosicky  is  the  administrator  of  tlie  estate  of  said  John 

iSpilinek,  as  alleged  in  the  petition;  that  the  other  defend- 
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ants,  Anton  Spi'linek,  Frank  Spilinek,  Albert  Spilinek,  and 
Vincent  Spilinek,  are  brothers  of  the  deceased,  as  set  out  in 
the  petition;  said  brothers  are  all  nonresidents  except  Anton 
Spilinek,  and  that  he  is  a  resident  of  the  state  of  Nebraska; 
that  said  Anton  Spilinek  claims  to  be  the  sole  heir  at  law  of 
the  estate  of  John  Spilinek,  and  denies  tiie  right  of  the  plain- 
tiff to  inherit  any  property  whatever  from  the  estate  of  the 
said  John  Spilinek,  and  he  claims  to  be  the  sole  heir  to  the 
real  estate  mentioned  herein,  and  maintains  that  said  plain- 
tiff has  no  right  to  the  premises;  that  the  deceased  John 
Spilinek  was  possessed  of  the  real  estate  described  in  the 
petition  at  the  time  of  his  death,  and  that  the  defendant 
claims  a  mortgage  upon  said  premises,  as  alleged  in  said 
petition. 

"Further  answering  defendants  say  that  tiiey  have  no 
knowledge  or  belief  concerning  the  date  of  plaintiflfs  hirth, 
nor  concerning  the  allegation  that  she  continued  to  live  on 
uninterruptedly  with  the  said  deceased  until  their  death; 
nor  that  she  conducted  herself  toward  the  said  deceased  as 
an  affectionate  and  obedient  child  and  received  from  the 
hands  of  the  deceased  all  the  love  and  devotion  that  she 
should  receive  from  her  parents;  nor  that  she  had,  for  several 
•*®  years  previous  to  the  death  of  the  deceased,  assisted  in 
the  work  about  the  house  as  alleged  in  said  petition,  nor  that 
she  was  enrolled  in  the  public  sciiools  as  Josephine  Spilinek, 
and  that  she  was  always  known  by  that  name,  and  never 
knew  any  other  until  the  death  of  the  deceased;  nor  that 
said  deceased'called  her  their  child." 

Tiie  second  count  of  the  answer  pleads  the  statute  of  frauds. 
The  trial  of  the  case,  as  regards  the  rights  of  the  plaintiff, 
was  had  July  17,  1891,  and  the  issues  were  determined  in 
favor  of  defendants  and  the  action  of  plaintiff  dismissed, 
and  the  case  brought  to  this  court  on  appeal  by  plaintiff. 

The  evidence  in  this  case  discloses  that  the  mother  of 
the  plaintiff,  Mary  Kofka,  was  the  sister  of  Mrs.  Spilinek; 
that  they  were  living  near  each  other  in  the  city  of  Omaha, 
with  their  husbands,  John  Kofka  and  John  Spilinek.  The 
Kofkas  were  the  happy  possessors  at  the  time  (August, 
1878)  when  it  is  alleged  the  transaction  occurred  between 
them  out  of  which  this  suit  springs  or  to  which  we  may  refer 
as  its  source,  of  four  children,  among  them  the  plaintiff, 
then  about  seventeen  months  old.  The  Spilineks  had  no 
children,  and   it  was  agreed    between  the  parties  that   the 
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plaintiff  eliould  be  taken  by  11)6  Spilineks,  to  be  reared, 
educated,  and  cared  for  as  if  she  was  their  own  daughter — 
they  stating  that  any  property  they  iniglit  have  or  own 
during  life  should  be  given  to  her,  or  be  hers,  at  their  death, 
and  that  they  would  adopt  her  and  make  her  their  heir. 
Pursuant  to  this  agreement  the  plaintiff  was  taken  to  the 
house  of  the  Spilineks,  who,  at  the  time  of  these  occur- 
rences, were  poor,  and,  as  appears  from  the  testimony^ 
living  in  a  shanty  in  the  street.  The  plaintiff,  from  this 
time  until  the  death  of  the  Spilineks — of  whom  John  Spil- 
inek  died  September  16,  1888,  having  on  that  day  shot 
first  his  wife  and  then  himself,  he  dying  immediately  and 
she  two  or  three  days  later — lived  with  the  Spilineks 
and  was  taught  to  and  did  call  them  father  and  mother,  and 
'**  treated  them  as  such,  and  did  not  know  her  own  father 
and  mother,  although  she  saw  them  almost,  and  possibly, 
every  day,  but  accepted  them  as,  and  considered  and  called 
them,  aunt  and  uncle,  knowing  no  better,  yet  she  went  to 
the  premises  where  they  resided  and  played  with  their  other 
children,  thinking  they  were  her  cousins,  and  treating  them 
as  such;  that  she  did  not  know  but  what  the  Spilineks  were 
her  parents  until  after  their  death,  when  she  was  so  informed 
by  her  mother  and  other  parties.  The  plaintiff  was  known 
at  school  as  " Josie,"  or  "Josephine  Spilinek,"  and  so  wrote 
her  name  at  all  times  after  she  learned  to  write.  In  fact, 
there  seems  to  have  been  a  complete  loss  of  her  identity,  per- 
sonality, or  individuality  as  a  Kofka,  and  an  assumption  of 
the  Spilinek,  as  much  so,  apparently,  as  if  her  whole  being, 
both  mental  and  physical,  had  been  changed.  The  evidence 
further  shows  that  she  was  a  good,  obedient,  and  dutiful 
child  to  the  Spilineks,  and  also  that  they  treated  her  well 
and  affectionately.  At  all  times,  in  all  places,  and  under  all 
circumstances,  Spilinek  and  his  wife  treated,  looked  upon, 
claimed,  and  acknowledged  the  plaintiff  as  their  "child"  or 
**  girl."  The  Kofkas,  on  their  part,  never  made  any  claim 
to  her  or  her  services,  or  attempted  to  take  her  from  the 
Spilineks,  or  by  word  or  deed  to  inform  her  that  they  bore 
any  other  relation  to  her  than  that  of  uncle  and  aunt;  and 
through  all  this  was  interwoven,  as  a  part  of  the  life  and 
vitality  of  the  agreement,  the  proposition  that  the  plaintiff 
was  to  have  the  property.  It  was  always  spoken  of  when 
the  matter  was  mentioned  between  them,  which  was  very 
frequently,  and  the  Spilineks  made  it  a  subject  of  conversa- 
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tion  with  a  number  of  persons,  friends,  and  acquaintances, 
some  of  whom  were  called  and  so  testified;  and  in  a  letter 
written  by  Spilinek,  September  12th,  we  find  reference  niade 
to  "  my  girl,"  which  must  be  taken  to  mean  the  plaintiff,  and 
in  the  will  of  Mrs.  Spilinek,  made  just  prior  to  her  death, 
she  fully  recognized  the  position  and  rights  of  the  plaintiflT, 
•**  We  are  satisfied,  after  a  careful  examination,  compari- 
son, and  analysis  of  all  the  testimony  in  the  record,  that  the 
contract  was  one  clear  and  definite  in  its  terms  and  obliga- 
tions, and  was  both  made  and  peformed  as  such  with  refer- 
ence to  the  property  rights  tp  accrue  or  inure  to  or  in  favor 
of  plaintifif  as  much  as  with  reference  to  any  other  portion 
of  it. 

The  Spilineks  had  acquired  some  property,  a  piece  of  real 
estate,  the  title  to  which  is  now  in  controversy  in  this  case, 
for  which,  according  to  the  evidence,  Spilinek  was  at  one  time 
offered  four  thousand  dollars.  There  was  also  an  agreement 
to  adopt  the  plaintiff,  or  at  least  so  the  parties  testify,  and 
the  parents  and  Spilineks  often  conversed  about  "assign- 
ing" her,  but  it  does  not  seem  to  have  been  considered  by 
them  as  one  of  the  essentials  of  the  compact,  and  which  must 
necessarily  be  accomplished,  but  as  something  more  of  a 
formal  nature  or  character;  nor  do  we  think  it  was  so  insep- 
arably connected  with  the  other  part  of  the  contract  as  to 
carry  it  along  with  it  and  render  it  incapable  of  enforcement, 
if  so  capable  in  any  event,  provided  the  agreement  to  adopt 
cannot  be  decreed  to  be  performed,  which  we  think  unques- 
tionably it  cannot  be  as  in  this  state  the  matter  of  adoption 
is  statutory,  and  the  manner  of  procedure  and  terms  are  all 
specifically  prescribed  and  must  be  followed,  and  involve  a 
written  consent  by  the  parties,  a  relinquishment  by  those 
possessing  the  rights  to  and  over  the  child,  and  an  acceptance 
by  the  person  or  persons  desiring  to  acquire  such  righis  and 
a  decree  by  the  judge  of  the  county  court,  which  ir)troduces 
an  element  barring  the  jurisdiction  of  a  court  to  decree  spe- 
cific performance  in  the  first  instance. 

Having  reached  the  conclusion  that  a  contract  was  en- 
tered into,  the  query  now  arises,  Was  it  one  of  which  s 
court  of  equit}'  can  and  will  decree  a  specific  performance? 
The  property  which  the  plaintiff  seeks  to  recover  is  real 
estate,  and  it  is  contended  that  the  contract,  resting  entirely 
•*■  in  parol,  is  within  the  statute  of  frauds,  and  hence  cannot 
be  enforced.     Courts  in  the  past  (whether  such  action  was 
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wise  or  unwise  we  will  not  now  stop  to  discuss)  liave  re- 
moved   or   exempted    from   the  operation  of  the  statute  of 
frauds  certain  cases  in  whicli  they  have  concluded  that  the 
hardship  forced  to  be  endured  by  the  parties  was  greater  than 
was  warranted  by  the  benefit  to  be  derived  from  enforcing 
the    rule,  and   there  has    gradually  arisen  classes   of  cases 
known  as  "exemptions  from  the  rule  of  the  statute,"  and 
one  class  embraces  what  is  called  "  cases   of  specific  per- 
formance of  parol  contracts  for  the  transfer  or  conveyance 
of  real  estate."     The  agreement  in  this  case  did  not  contain 
any  thing  by  which  it  can  be  known  whether  the  transfer  of 
the    property  to    plaintiff  was  to  be  effected  by  will  or  by 
deed,  and  our  inquiry  in  reference  to  the  power  of  the  court 
todecree  performance  cannot  be  confined  to  either,  but  must 
include  both.     There  is  a  line  of  authorities  emanating  from 
some  of  our  able  courts  of  last  resort,  most  notably  those  of 
Indiana,  Illinois,  and  Iowa,  which  denies  the  right  to  spe- 
cific performance  of  a  contract  similar  to  the  one  under  which 
the  claim  in  this  case  arises,  mainly  upon  the  ground  that 
the  statute  was  enacted  to  cover  just  such  cases;  that  it  will 
work  no  hardship  to  require  parties  to  put  all  such  agree- 
ments in  writing,  and  that  the  testimony  of  witnesses  should 
not  be  received,  probably  several  years  after  the  happening 
of  the  event,  to  establish  a  contract  by  parol,  by  which  tlie 
course  of  the  descent  of  lands  will  be  changed.     These  are 
strong  and  cogent  reasons,  and  it  is  not  our  province  to  at- 
tack or  attempt  to  refute  them.     As  we  understand  it,  they 
are   the   underlying  principal  reasons   for  the  rule   as  em- 
bodied in  the  statute;  but  we  do  not  think  the  rule  should 
be  so  rigidly  adhered  to  as  to  accomplish  a  fraud  as  against 
one  of  the  persons  afiected  by  the  contract  to  which  it  is  to 
be  applied.     It  is  a  matter  of  discretion  in  the  court  which 
withholds  or  grants  relief,  according  to  the  circumstances  of 
•**  each  particular  case,  when  the  general  rules  and  prin- 
ciples  which    govern   the   court  will  not  furnish  any  exact 
measure   of  justice   between   the  parties:  2  Story's   Equity 
Jurisprudence,  sec.  742;  Clarke  v.  Koenig,  36  Neb.  572. 

Van  Dyne  v.  Vreeland,  first  reported  in  UN.  J.  Eq.  870, 
and  on  a  second  hearing,  was  a  case  in  which  *' the  father 
of  an  infant  child  made  an  agreement  with  an  uncle  of  t])e 
infant,  at  the  uncle's  requeist,  to  this  effect,  that  the  uncle 
should  take  the  infant  and  adopt  him  as  his  own  child,  and 
that  he  would  treat  him  as  his  own  son,  and  that  the  prop- 
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erty  he  should  have  should  be  given  to  the  child,  bo  tliat  it 
should  belong  to  him  at  the  death  of  the  uncle  and  his  wife. 
The  uncle  took  the  child  and  had  him  biiptized,  and  the  child 
assumed  his  surname,  and  lived  with  him  twentj'-five  years^ 
Held,  that  the  cliild  might  maintain  his  bill  upon  the  agree- 
ment after  such  performance."  Also,  "  Wliere  a  father 
makes  an  agreement  in  reference  to  his  infant  child,  froiu 
which  benefits  are  to  accrue  to  the  child  upon  his  perform- 
ance of  the  agreement,  after  performance  the  child,  in  his 
own  name,  may  file  his  bill  to  enforce  the  agreement.  The 
party  for  whose  benefit  the  agreement  is  to  be  performed, 
and  especially  if  any  valuable  portion  of  the  consideration 
has  been  rendered  by  him,  has  a  legal  right  to  enforce  it. 
It  is  of  no  consequence  that  the  promise  to  fulfill  it  wa» 
not  made  directly  to  the  person  who  is  entitled  to  remuner- 
ation.  It  is  enough  if  it  was  made  by  some  one  who  had 
autliority  to  make  it  on  his  behalf."  In  the  text  of  the 
opinion  it  was  stated:  "In  this  case,  if  the  agreement, 
which  is  the  ground  of  the  bill,  is  of  such  a  character  as 
could  be  enforced  by  either  party  if  it  were  in  writing, 
then,  I  think,  there  can  be  no  doubt  but  that  there  has 
been  such  a  part  performance  in  this  case  by  the  complain- 
ant as  will  take  the  agreement  out  of  the  operation  of  the- 
statute.  The  bill  alleges  that  the  agreement  has  been  fuliy 
performed  by  the  father  of  the  complainant,  one  of  th» 
parties  by  whom  it  was  made,  and  by  the  complainant, 
•'**  upon  whom  it  imposed  certain  duties  and  obligations. 
The  facts  stated  show  that  the  complainant  and  his  father 
have  performed  their  part  of  the  agreement  as  fully  as  such 
an  agreement  could  be  performed.  There  is  nothing  more 
for  them  to  do.  The  complainant  cannot  be  denied  his  re> 
dress  by  the  mere  interposition  of  the  statute.  The  question 
is.  Is  it  an  agreement  of  a  character  which  can  be  enforced  ii> 
equity"?  In  the  report  of  the  case  in  volume  12  it  was  heldr 
"  Tlie  principles  of  equity  will  be  applied  to  new  cases  as  they 
are  presented,  and  relief  will  not  be  withheld  merely  on  the 
ground  that  no  precedent  can  be  found."  In  the  opinion  the 
court  says:  "  The  agreement  was  this:  Vreeland  and  his 
wife  were  to  adopt  the  boy.  He  was  to  be  given  up  to  them, 
and  to  be  under  their  management  and  control,  and  when 
they  died  he  was  to  have  their  property.  It  is  true  the  agree- 
mejit  does  not  state  whether  the  property  should  be  secured 
to  the  complainant  by  deed,  so  that  he  might  enjoy  it  wheo 
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they  died,  or  whether  it  should  be  left  him  by  will In 

this  case  part  performance  is  set  up  in  avoidance  of  the  stat- 
ute. I  think  the  answer  admits,  and  the  evidence  shows,  a 
substantial  performance  of  the  agreement  on  the  complainant's 
part,  as  well  as  such  part  performance  on  the  part  of  the  de- 
fendant himself  as  will  take  the  case  out  of  tlie  operation  of 
the  statute.  There  has  been  such  a  performance  on  both 
«ides  as  puts  the  complainant  in  a  situation  which  is  a  fraud 
tipon  him  unless  the  agreement  is  fully  performed."  This 
■was  a  case  very  similar  in  its  facts  and  incidents  to  the  one 
-at  bar  and  directly  in  point. 

The  case  of  Fa?i  Tine  v.  Van  Tine,  15  Atl.  Rep.  249,  is 
smother  case  decided  by  the  New  Jersey  court  in  September, 
1888.  The  case  is  stated  and  the  rule  announced  in  the  first 
section  of  the  syllabus  as  follows:  "A  father  gave  his  child, 
then  only  a  few  months  old,  to  S.,  his  sister,  with  a  mutual 
^understanding  that  she  was  to  provide  for  the  child  and 
bring  her  up  as  her  own.  She  thereupon  took  charge  of  the 
-child,  refused  ***  to  give  her  up  to  her  father,  and  had  her 
baptized  in  her  own  name,  by  which  the  child  was  always 
known.  The  child  always  lived  with  S.,  assisted  her  in  her 
household  duties,  called  iier  '  mother,'  and  was  not  informed 
of  her  parentage  until  she  was  eighteen  years  old.  S,  often 
stated  that  the  child  was  to  have  all  her  property,  and  about 
fourteen  years  before  her  death  made  a  will,  bequeathing  to 
the  child  all  her  personal  property,  at  which  time  she  owned 
aione  but  personal  estate.  But  a  few  months  before  her 
death  she  purchased  the  land  in  question.  Her  death  was 
«udden,  and  there  was  nothing  to  show  that  she  bought  the 
land  to  prevent  that  much  of  the  estate  going  to  the  child. 
Held,  that  the  child  was  entitled  to  the  land,  as  the  agree- 
►ment  of  S.  to  receive  her  as  her  own  was  valid  and  binding, 
4;hough  not  in  writing,  and  had  been  partially  performed." 
In  the  opinion  the  court  said:  "The  obligations  of  parties  to 
<each  other  are  ascertained  as  well  by  what  they  say  as  by 
what  they  do;  admissions  often  giving  the  best  and  truest 
interpretation  to  contracts  previously  entered  into;  or  doings 
:showing  what  has  previously  been  agreed  to  be  or  promised 
'.should  be  done.  When  Mrs.  Stryker,  being  childless,  said 
to  her  brother  Peter,  the  father  of  Jessie,  that  she  would  take 
Jessie,  and  would  treat  her  as  her  own  child,  she  meant  just 
what  she  said,  both  in  law  and  in  conscience.  She  meant 
that  Jessie  should  have  all  the  benefit  of  the  relation  of 
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parent  an  J  child.  If  individuals  are  ever  to  be  taken  at 
their  word  and  held  to  it  by  the  courts,  surely  they  should 
be  so  taken  under  such  circumstances  as  are  here  presented. 
How  can  the  court  say  that  Mrs.  Stryker  did  not  mean  just 
H-hat  she  said?  And  liow  can  it  say  that  she  did  not,  by 
what  she  said,  most  fully  and  distinctly  bind  herself  to  per- 
form all  the  obligations  of  a  parent  toward  a  child  toward 
Jessie?  And  were  not  those  obligations  so  made,  of  the 
same  force  as  she  would  have  been  under  to  a  child  of  her 
own  loins?  I  cannot  see  how  obligations,  so  voluntarily 
'*''  assumed  by  a  citizen,  so  affecting  the  highest  welfare 
of  an  infant  of  the  tenderest  years,  can  be  regarded  as  other, 
wise  than  the  most  sacred  and  binding.  There  was  part  per- 
formance of  the  obligation":  See,  also,  Johnson  v.  Huhbell,  10 
N.  J.  Eq.  332;  66  Am.  Dec.  773,  and  authorities  cited  in 
note  on  page  784,  under  the  head  of  ''Agreements  to  make 
particular  disposition  of  property  by  will.  1.  Validity  of 
such  agreements;  and  3.  Mode  of  enforcement  in  equity." 
"It  seems  to  be  settled  that  the  payment  of  the  consid- 
eration  will  not  in  general  be  deemed  such  a  part  per- 
formance as  to  relieve  a  parol  contract  from  the  operation 
of  the  statute;  but  the  reason  for  this,  viz.,  that  in  such 
a  case  the  repayment  of  the  consideration  will  place  the 
parties  in  the  same  situation  in  which  they  were  before 
shows  that  the  rule  applies  to  a  moneyed  consideration.  If 
the  consideration  for  ihe  contract  be  labor  and  services,  those 
may  sometimes  be  estimated  and  their  value  liquidated  in 
money,  so  as  measurably  to  make  the  promisee  whole  on  the 
promisor's  rescission  of  the  contract;  but  in  a  c:ise  where  the 
services  rendered  were  of  such  a  peculiar  character  that  it  is 
impossible  to  estimate  their  value  to  the  promisor  by  any 
pecuniary  standard,  ....  it  is  out  of  the  power  of  any  court, 
after  the  performance  of  the  services,  to  restore  the  promisee  to 
the  situation  in  which  he  was  before  the  contract  was  made, 
or  to  compensate  him  in  damages.  Such  a  case  is  clearly 
within  the  rule  which  governs  courts  of  equity  in  carrying 
parol  agreements  into  effect,  where  possession  has  been  taken 
of  landed  property  or  moneys  laid  out  in  improvements  upon 
land  which  the  testator  agreed  to  devise  in  consideration  of 
care  and  maintenance  durijig  his  life:  Rhodes  v.  Rhodes,  3 
Sand.  Ch.  279." 

In  Wri(/ht  v.  Wriyht,  99  Mich.   170,  the  court  held:  "De- 
fendant in  his  second  year  was  indentured  to  deceased   until 
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bis  majority.  Wben  be  was  eight  deceased  and  bis  wife, 
being  childless,  adopted  him  under  the  law  then  in  force,  and 
his  name  was  changed.  '■**  He  gave  them  his  entire  ser- 
vices without  pay  till  he  was  over  twenty-two,  when  deceased 
died.  The  widow  testified  that  they  intended  that  be  should 
be  their  heir;  that  her  husband  believed  that  this  was  effected 
by  the  adoption;  that  defendant  thought  he  was  their  child 
till  after  her  husband's  death,  and  that  they  never  talked 
about  paying  bira  for  his  services.  The  adoption  law  was  held 
unconstitutional.  Held,  that  defendant's  performance  entitled 
him  to  the  inheritance,  by  way  of  specific  performance  of  the 
oral  contract,"  and  states  in  the  opinion:  *'In  Shahan  v. 
Swan,  48  Ohio  St.  517,  29  Am.  St.  Rep.  517,  the  supreme 
court  of  Ohio  expressly  recognize  the  doctrine  of  these  cases. 
It  there  said:  'Notwithstanding  that  it  is  the  established 
rule  in  Ohio  that  the  payment  of  the  consideration,  even  in 
the  personal  service  of  the  party  seeking  relief,  does  not  or- 
dinarily constitute  such  part  perforniance  as  will  take  the 
case  out  of  the  operation  of  the  statute,  we  do  not  wish  to 
be  understood  to  hold  that  cases  may  not  arise  where  specific 
performance  of  a  contract  in  parol  may  be  had  on  the  ground 
that  the  consideration  had  been  paid  in  personal  services  not 
intended  to  be,  and  not  susceptible  of  being,  measured  by  a 
pecuniary  standard.'" 

Sutton  v.  Hayden,  62  Mo.  101,  was  a  case  in  which  one 
Mrs.  Green  made  an  agreement  by  which  she  took,  in  its  in- 
fancy, the  child  of  lier  brother,  upon  the  understanding  that 
at  her  death  all  the  property  owned  by  her  should  go  to 
the  cliild.  The  child  was  to  come  and  live  with  her,  be  as  a 
daughter  to  her,  and  take  care  of  her  for  the  remainder  of  her 
life.  The  child  entered  upon  the  performance  of  her  part  of 
the  agreement,  and  througliout  the  course  of  Mrs.  Green's 
life  rendered  the  services,  and,  so  far  as  lay  in  her  power, 
performed  her  part  of  the  agreement.  Mrs.  Green  died  with- 
out having  in  any  way  secured  the  property  to  the  child. 
Say  the  court:  "There  are  things  which  money  cannot  buy; 
a  thousand  nameless  and  delicate  services  and  attentions, 
incapable  of  being  tiie  subject  of  explicit  '**  contract,  which 
money,  with  all  its  peculiar  potency,  is  powerless  to  purchase. 
The  law  furnishes  no  standard  whereby  the  value  of  such 
services  can  be  estimated,  and  equity  can  only  make  an  ap- 
proximation in  that  direction  by  decreeing  the  specific  execu- 
tion of  the  contract."     See,  also,  Sharkey  v.  McDerm  tt,  91 
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Mo.  655,  60  Am.  Rep.  270,  where  it  was  held  that  an  agree- 
ment by  a  man  and  his  wife  to  adopt  a  child,  provide  and 
care  well  for  her,  and  leave  her  their  property  at  their  death, 
performed  on  the  part  of  the  child  is  enforceable  as  to  the 
property  on  their  death. 

In  Brinton  v.  Van  Cott,  8  Utah,  480,  it  was  held  as  fol- 
lows: "A  verbal  contract,  whereby  plaintiff  agrees  to  live 
with  and  take  care  of  an  old  woman  until  her  death  in  con- 
sideration of  her  promise  to  leave  all  her  property  to  plain- 
tiflF,  is  taken  out  of  the  statute  of  frauds  by  the  rendition  of 
the  services  during  the  lifetime  of  the  woman;  and  after  her 
death  equity  will  specifically  enforce  the  contract,  on  the 
theory  of  part  performance,  since  the  services  rendered  are 
of  a  peculiar  character,  not  intended  by  the  parties  to  be 

measured   by  a  pecuniary  standard A  contract   by 

which  an  old  woman,  in  apparent  good  health  and  having 
the  expectancy  of  many  years  of  life,  agrees  to  leave  all  her 
property,  worth  about  five  thousand  dollars,  to  a  sixteen  ye;ir 
old  girl,  in  consideration  of  the  latter's  promise  to  live  with 
and  take  care  of  her  as  long  as  she  lives,  is  not  void  for  want 
of  mutuality  and  fairness;  and,  after  her  death,  the  contract 
will  be  specifically  enforced  in  favor  of  the  girl,  who  per« 
formed  her  part  of  the  agreement  though  the  woman  died 
within  three  or  four  months  after  the  execution  of  the  con- 
tract." Also,  "In  this  territory  the  statute  of  frauds  is  in 
full  force:  2  Comp.  Laws,  sec.  2831.  It  is  therefore  incum- 
bent upon  the  appellant  to  show  by  her  complaint  that  slie 
has  parti}'  or  wholly  performed  her  contract,  so  as  to  take  it 
out  of  the  statute  of  frauds.  *  When  the  consideration  of  the 
agreement  consists  in  work,  labor,  and  services  personally 
done  and  rendered  •*•  by  the  plaintiff,  if  the  value  of  the 
same  can  be  ascertained  with  reasonable  accuracy  in  an  ac- 
tion at  law,  and  adequately  compensated  by  the  recovery  of 
damages,  then  neither  the  services  themselves  nor  the  pay- 
ment for  ihem  will  avail  as  a  part  performance  of  the  verbal 
agreement;  but  if  the  services  are  of  such  a  peculiar  charac- 
ter that  it  is  impossible  to  estimate  their  value  by  any  pecun- 
iary standard,  and  it  is  evident  that  the  parties  did  not 
intend  to  n)easure  them  by  any  such  standard,  then  the 
plaintiff,  after  the  performance  of  these  services,  could  not  be 
restored  to  the  situation  in  which  he  was  before,  or  be  com- 
pensated by  any  recovery  of  legal  damages.'  Under  these 
circumstances  the  rendition  of  the  services  is  a  part  perform- 
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ance  of  a  verbal  agreement.  The  act  of  part  performance  of 
a  verbal  agreement  for  services  must  be  such  that  it  would 
be  a  fraud  upon  the  party  performing  for  the  other  party  to 
refuse  to  perform  his  part  as  agreed  between  them:  Ponieroy's 
Specific  Performance  of  Contracts,  sec.  114."  See,  also,  Kot' 
minsh/  v.  Korminsly,  21  N.  Y.  Supp.  611;  Godine  v.  Kidd,  64 
Hun,  585;  Jaffee  v.  Jacobson,  48  Fed.  Rep.  21;  1  Co.  Ct.  App. 
24;  McKinnon  v.  McKinnon,  56  Fed.  Rep.  409;  5  Co.  Ct.  App. 
530;  Haines  v.  Haines,  6  Md.  435. 

We  will  not  further  quote  or  cite  authorities.  We  are  fully 
<M>nvinced  that  the  weight  of  authority  and  reason  prepon- 
derates in  favor  of  the  position  that  the  contract  in  the  case 
at  bar  was  such  a  one  as  a  part  performance  will  relieve  from 
the  operation  of  the  statute  of  frauds;  that  there  was  a  full 
performance  of  the  contract  on  the  part  of  the  plaintiff  and 
such  a  part  performance  by  the  Spilineks  as  did  so  take  it 
out  of  the  operation  of  the  statute.  We  are  further  satisfied  * 
that  the  child  had  a  right  to  bring  the  action  to  enforce  the 
contract  made  for  it  by  the  parents,  and  that  the  proof  of  the 
contract  was  sufficiently  clear,  definite,  satisfactory,  and  un- 
equivocal to  call  for  its  enforcement  by  a  court  of  equity,  in 
the  exercise  of  its  discretion.  The  judgment  of  the  district 
court  is  reversed,  so  '**  far  as  it  afl'ected  the  rights  of  the 
plaintiff  herein,  and  a  decree  is  ordered  in  this  court  in  favor 
of  appellant,  that  ihe  title  to  the  property  described  in  the 
petition  is  in  appellant,  and  that  it  be  quieted  in  her,  except 
as  against  the  mortgage  liens  thereon  prior  to  the  death  ol 
the  Spilineks. 

Decree  accordingly,  ___ 

SPBcmc  pKRroRMAycB — CoNTKACT  TO  Maxk  Particulab  DisFosrnoa 
OF  Pbopertt  bt  Will. — The  specific  performance  of  a  coutract  iu  eqaitj 
ia  a  matter  resting  in  the  sound  discretion  of  the  coart.  He  who  aska  it  has 
not  an  absolute  right  to  it:  Friend  t.  Lamb,  152  Pa.  St  529;  34  Am.  St. 
Rep.  672,  and  note.  Courts  of  equity  have  power  to  decree  the  specific 
performance  of  an  oral  contract  to  dispose  of  property  by  will;  and  the 
ground  on  which  they  compel  a  specific  performance  of  a  parol  contract  con< 
cerniug  lands  in  the  prereution  of  fraud.  Such  contracts  are  within  the 
statute  of  frauds,  but  part  performance  takes  them  out  of  the  statute:  See 
mont^raphic  note  to  Johnttm  r.  Hubbell,  66  Am.  Dec.  787,  7SS,  discussing 
the  mode  of  enforcing  agreements  to  make  a  particular  disposition  of  prop* 
erty  by  will:  Orern  v.  Broyles,  3  Humph.  167;  39  Am.  Dec  156;  Carviichiul 
▼.  Cartnkhaelt  72  Mich.  76;  16  Am.  St.  Rep.  628,  and  note. 

Aqrskmsnt  to  Maks  Child  an  Heir,  Effkct  of— Adoptiok. — A  has> 
band  and  wife,  without  children  of  their  own,  having  agreed  to  take  a  young 
duld,  provide  for  and  bring  her  up  as  their  own,  and  at  their  death  to  leave 


Jane,  1894.]    Bublington  V.  R.  D.  v.  Whit*.  701 

fc«r  all  their  property,  and  the  hn^band,  with  his  wife's  consent  having 
afterward  adopted  the  child,  it  was  held  in  an  action  for  specific  perforni- 
•nce:  1.  That  the  hnsband  was  not  precluded  by  the  contract  from  the 
perfectly  free  and  unrestrained  enjoytneat  of  his  property,  and  that  he 
eoold  diapoaeof  it  as  he  pleased,  at  any  time  during  his  life,  by  gift  or  other- 
wise; 2.  That  a  conveyance  in  good  faith,  daring  his  lifetime,  of  all  hia 
property  to  hi.4  wife  vested  in  her  an  absolute  title  free  from  any  trast  in 
favor  of  the  child;  3.  That  the  contract  was  void  as  to  the  wife,  and  incapa- 
ble of  sabaequent  ratification  by  her,  because  of  her  coverture  at  the  time  it 
was  entered  into;  4.  That  a  new  verbal  contract,  made  by  the  wife  after  her 
husband's  death,  was  within  the  statute  of  frauds,  and  that  a  part  perform- 
ance by  the  child  did  not  take  it  out  of  the  statute:  Attsti»  r.  DaaSf  12S 
Ind.  472;  25  Am.  St.  Rep.  456. 

A:<  IirrAirr  mat  Sck  im  his  Owir  Namk  on  a  contract  made  for  his  ben* 
efit  between  two  other  persons,  whether  oral  or  written,  and  though  it  is 
maile  without  his  knowledge,  and  without  any  consideration  moving  from 
him:  See  monographic  note  to  Linueman  ▼.  Morota,  39  Am.  Sk  Bep.  532; 
633,  treating  of  a  promise  for  the  benefit  of  a  third  person. 


Bublington  Voluntary  Relief  Department  op 
Chicago  v.  White. 

[41  Nkbraska,  547.] 

LiTK  BEHKirr  Ashoctatiox — AcQaiRiNO  Right  of  Membership  Withoct 
Formal  Applicatiok — Estoppel. — The  relief  department  of  a  railroad 
eompany,  in  the  nature  of  a  mutual  insurance  asaociation,  organized  for 
the  benefit  and  protection  of  railroad  employees,  in  case  of  sickness  or 
death,  and  which  places  an  employee's  name  npon  the  roll  of  its  mem- 
bers at  his  solicitation,  and  deducts  from  his  wages  his  assea«ment  for 
benefits,  on  the  basis  of  membership,  with  knowledge  of  the  fact  thai 
so  formal  application  had  been  made,  and  no  physical  ezaminnt  on  had» 
M  required  by  the  by-laws,  is  estopped  from  disputing  such  employee's 
membership,  upon  the  suit  of  the  widow  to  recover  a  death  benefit,  not- 
withstanding a  rule  of  the  department,  defining  and  limiting  its  liability 
in  cases  of  regular  and  formal  applications. 

Lmt  Behetti  Association— Mctual  Insdrancb  Compaht— Eqcitabl* 
Estoppel. — The  fact  that  the  relief  department  of  a  railroad  corpora- 
tion, organized  for  the  benefit  and  protection  of  railroad  employees,  is  a 
mutual  insnrance  company,  does  not  relieve  it  from  the  operation  of  the 
rules  of  eqnitabls  eatoppeU 

bra  Benefit  Association — Adthorttt  of  Sobordinatb  OFFiciRa  to 
Waiv«  Reqcirehin'TS. — If  a  person  desiring  to  become  a  member  of 
the  relief  department  of  a  railroad  eompany,  organised  f<v  the  benefit 
•nd  protection  of  railroad  employees  in  case  of  sickness  or  death,  and 
placed  under  the  general  management  of  a  superintendent  does  become 
such  member,  by  the  acts  of  the  department,  and  in  a  manner  differ- 
•nt  from  that  prescribed  by  its  by-laws,  and  where  all  the  steps  taken 
toward  that  end  are  made  with  the  knowled((e  of  the  superintendent, 
there  is  no  question    of    the  authority  of  sabordinate   employees  t* 
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waive  requirements,  as  their  acts  in  sach  a  case  are  the  acts  of  the  d«« 
partment. 

liiFK  Benefit  Association — No  Dischargk  of  Accrued  Inability  bt 
Refdnding  Assessment. — If  a  person  is  enrolled  and  becomes  a  mem- 
ber of  a  mutual  railroad  insurance  association  without  the  formal  appli- 
cation or  pliysical  examination  required  by  the  by-laws  the  association, 
immediately  after  being  notified  of  such  person's  disability,  in  case  of 
subsequent  sickness,  cannot  absolve  itself  from  liability,  and  cancel  the 
membership  by  refunding  the  member's  contribution  by  "time  check," 
which  offer  is  made  and  refused  just  before  the  member's  death,  because 
the  tender  is  not  a  legal  one,  and  because  liabilities  have  already  accrued 
against  the  association  from  which  it  cannot  discharge  itself  by  refund- 
ing the  assessment. 

■Life  Benefit  Association  —  Bt-laws  cannot  Prevent  Action  to  En- 
force Death  Benefit. — The  rule  of  a  relief  department  of  a  railroad 
company,  having  the  nature  of  a  mutual  insurance  association,  restrict- 
ing themselves  to  remedies  before  tribunals  created  by  the  association, 
does  not  deprive  a  beneficiary  of  the  right  to  maintain  an  action  against 
the  department  to  enforce  tlie  payment  of  a  death  benefit. 

-Life  Benefit  Association — Widow  as  Beneficiary. — The  contract  of  a 
mutual  railroad  insurance  association  is  ordinarily  to  pay  the  death 
benefit,  where  no  beneficiary  is  named,  to  the  wife  of  a  member,  if  he 
has  one.  Hence,  if  one  has  become  a  member  of  such  association  with- 
out any  written  formal  application,  a  court  will  hold  the  widow  to  be 
the  beneficiary  the  same  as  it  would  if  an  application  had  been  filed 
without  designating  any  beneficiary. 

Marquett  &  Deweese^  John  H.  Ames,  and  Byron  Clark,  for 
the  appellant. 

Matthew  Gering,  for  the  appellee. 

***  Irvine,  C.  There  is  maintained  in  connection  with 
the  Chicago,  Burlington  &  Quincy  Railroad  and  certain  allied 
companies  what  is  called  "The  Burlington  Voluntary  Relief 
Department,"  which  is  the  plaintiff  in  error.  This  voluntary 
association  is  somewhat  in  the  nature  of  a  mutual  benefit 
society,  paying  to  its  members  stipulated  sums  during  dis- 
ability caused  by  sickness  or  accident,  and  paying  to  desig- 
nated beneficiaries  certain  sums  upon  the  death  of  members. 
The  members  are  employees  of  the  railroad  companies  oper- 
ating the  department.  The  employing  railroad  company 
contracts  to  make  up  deficiencies  in  the  relief  fund  for  the 
payment  of  losses  accruing  to  those  employees.  It  also  fur- 
nishes clerks  and  otlier  employees  to  conduct  the  aflfairs 
of  the  department.  The  department  has  a  superintendent 
charged  with  the  general  conduct  of  its  business,  but  subject 
to  the  supervisory  control  of  an  advisory  committee,  con- 
sisting of  the  general  manager  of  the  Chicago,  Burlington  & 
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Quincy  Railroad,  certain  members  chosen  by  the  directors 
•**  of  that  road,  and  other  members  chosen  by  employees 
of  different  divisions  of  the  road  who  are  members  of  the 
department.  The  method  prescribed  for  obtaining  member- 
ship  is  for  tiie  employee  to  make  an  application  upon  a  form 
prescribed  by  the  by-laws,  and  submit  himself  to  a  physical 
examination  by  an  examiner  appointed  by  the  department. 
His  application  is  tlien  passed  upon  by  the  superintendent, 
and,  if  approved,  a  certificate  of  membership  is  issued.  The 
principal  source  of  income  is  by  deducting  specified  amounts 
monthly  from  the  wages  of  the  members.  The  railroad 
company  makes  this  deduction  and  retains  the  fund,  paying 
interest  to  the  department  upon  monthly  balances  in  its 
hands.  These  are  the  general  features,  to  some  of  which  it 
■will  be  necessary  hereafter  to  refer  more  specifically. 

Landon  T.  White  was  in  1890  employed  as  an  engineer  by 
the  Chicago,  Burlington  &  Quincy  company.  On  July  2l8t 
of  that  year  he  met  a  soliciting  agent  of  the  department,  also 
an  employee  of  the  company,  and  suggested  to  him  his  desire 
to  become  a  member  of  the  department.  The  agent  then 
filled  out,  in  triplicate,  a  printed  form  used  for  the  purpose, 
headed  "Notice  of  Application  for  Membership,"  stating  the 
applicant's  name,  date  at  which  application  was  to  take 
effect,  applicant's  occupation,  age,  wages,  and  the  class  of 
membership  to  which  he  desired  to  be  admitted.  On  this 
form  the  date  at  which  the  application  was  to  take  effect  was 
stated  as  July  21,  1890,  the  day  the  form  was  filled  and 
dated.  One  of  these  forms  was  sent  to  the  superintendent 
at  Chicago,  one  to  the  paymaster,  and  one  to  the  superin- 
tendent of  motive  power.  The  following  day  White  was 
taken  sick.  Upon  a  subsequent  day  tiiC  medical  examiner 
called  at  his  house,  but  testifisd,  that,  finding  White  not  in  a 
piiysical  condition  to  make  the  examination,  none  took  place. 
According  to  Mrs.  White  some  kind  of  an  examination  was 
made,  but  its  nature  does  not  appear.  On  August  7th  the 
employee  of  the  company  charged  with  that  duty  filled  out 
another  form  in  triplicate,  entitled  **'  "Notice  of  Disa- 
bility," the  contents  being  indicated  by  the  title,  sent  one 
form  to  the  department  physician,  one  to  the  superintendent 
of  motive  power,  and  one  to  tiie  superintendent  of  the  relief 
^Jepartment.  In  the  mean  time  White's  name  iiad  been  placed 
on  a  roll  of  members  of  the  relief  department,  and  from  the 
payroll  for  July  there  had  been  deducted  from  the  wages  of 
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White, by  the  ofBcer  charged  with  that  duty,  four  dollars  and 
ten  cents,  being  an  assessment  upon  White  for  all  of  August, 
and  for  that  portion  of  July  following  the  21st.  On  Septem- 
ber 19th  the  superintendent  of  the  department  wrote  to  the 
superintendent  of  motive  power  as  follows: 

"  Chicago,  III.,  September  19,  1890. 
"  Mr.  D.  Hawksivorth,  Supt.  Motive  Power,  PlattsmoxUh,  Neb., 

"Dear  Sir:  L.  T.  White,  engineman,  Plattsmouth,  made 
preliminary  application  on  form  3  July  21  for  membership 
in  the  fourth  class,  to  take  effect  July  21,  and  was  taken  sick 
on  July  22,  as  per  form  8,  No.  15,753,  issued  by  J.  E.  Bar- 
wick,  before  medical  examination  could  be  made.  Mr.  White 
is  not  a  member  of  the  fund,  and  the  contribution  of  four 
dollars  and  ten  cents  deducted  on  the  July  roll  should  be 
refunded  him  at  once  by  time  check.  Will  you  please  see 
that  this  is  done,  also  that  the  form  8  is  canceled. 

"  Yours  truly, 

"J.  C.  Bartlbtt,  Supt.** 

On  the  20th  an  employee  was  sent  to  White's  house,  where 
he  made  a  tender  of  what  is  designated  a  "time  check." 
This  was  on  a  printed  blank,  in  form  a  certificate  signed  by 
the  master  mechanic  of  an  amount  due  for  labor  for  a  speci- 
fied time;  but  taking  this  document  as  it  was  written  it  reads 
as  follows: 

"Burlington  &  Missouri    River  Railroad  Company  m 

Nebraska. 
"(C,  B.  &  Q.  R.  R.  Co.,  Owner.) 

"  Plattsmouth,  Neb.,  Sept.  20,  1890. 

"L.  T.  White  has  worked  for  this  Company  Relief  Dept. 
C.  R.  in  month  of  September. 

SS4  "Amount  due,  four  dollars  &  ^  ($4.10). 

"  D.  Hawksworth,  Master  Mechanic. 
"S   W.  Button." 

This  was  refused  by  White  and  his  wife.  A  few  hours 
afterward  White  died.  No  application  according  to  the  form 
prescribed  had  ever  been  made  by  White,  and  it  may  be  as- 
sumed that  there  had  been  no  physical  examination.  The 
defendant  in  error  is  White's  widow,  and  she  brought  this 
action  to  recover  the  amount  of  the  death  benefit. 

A  portion  of  the  argument  is  addressed  to  the  rulings  of 
the  court  on  the  admission  of  evidence.  It  has  been  so  fre- 
quently decided  that  such  rulings  will  not  be  reviewed  in  the 
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absence  of  specific  assignments  in  the  petition  in  error  calling 
attention  to  the  particular  rulings  complained  of,  that  it  is 
unnecessary  to  cite  those  decisions.  There  is  no  assignment 
in  the  petition  in  error  herein  of  the  character  required  to 
present  any  of  these  questions  for  review.  This  leaves  the 
case  to  be  determined  practically  upon  a  consideration  of  the 
instructions  given  and  refused.  The  court  charged  the  jury 
quite  at  length,  and  refused  nine  of  the  instructions  asked 
by  the  defendant  below.  One  so  requested  was  given  with 
modification,  but  the  transcript  is  in  such  shape  that  it  is 
impossible  to  determine  in  what  the  modification  consisted, 
and  it  is  only  by  the  exceptions  noted  on  the  margin  that 
we  ascertain  that  there  was  any  modification.  Fortunately 
for  the  ends  of  conciseness  the  case  is  presented  in  such  a 
manner  that  it  becomes  unnecessary  to  review  the  instruc- 
tions in  detail.  The  burden  of  the  instructions  excepted  to 
was  to  the  efiect  that  if  the  jury  should  find  that  a  verbal 
application  for  insurance  was  made,  that  the  deceased  was 
not  called  upon  to  make  a  written  application;  that  he  was 
not  called  upon  to  submit  to  a  physical  examination;  that 
he  had  not  agreed  as  a  condition  to  his  insurance  to  subnnt 
to  such  examination;  that  the  relief  department  had  taken 
from  his  pay  the  assessments  due  from  a  member,  and  had 
retained  the  same,  ***  then  that  these  facts  would  estop  the 
department  from  denying  his  membership,  and  would  con- 
stitute a  waiver  of  the  written  aj)plication  and  physical  ex- 
amination. The  jury  was  furthermore  instructed  that  the 
tender  of  the  time  check  was  not  a  suflBcient  tender  of  a  re- 
turn of  the  assessment  withheld.  The  effect  of  the  instruc- 
tions requested  and  refused  was  that  by  the  by-laws  of  the 
department  the  assessments  were  to  be  made  in  advance;  that 
the  application  for  membership  must  be  made  according  to 
the  form  prescribed;  that  a  physical  examination  must  take 
place  and  thereafter  the  application  must  be  approved  by  the 
department  before  the  applicant  should  become  a  member; 
that  the  applicant  was  bound  by  all  the  conditions  of  the 
constitution  and  by-laws.  Under  the  evidence  in  the  case 
the  instructions  asked  by  the  defendant  amounted  practi- 
cally to  an  instruction  to  find  for  the  defendant,  and  the  in- 
structions given  practically  amounted  to  an  instruction  to 
find  for  the  plaintiff.  We  may,  therefore,  consider  the  ques- 
tions presented  generally,  without  reference  to  the  specific 
instructions. 

Am.  St.  Bbp.,  Vou  XUIL  —45 
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We  think  that  upon  every  princi[)le  of  equity  the  court 
took  the  correct  view  of  the  law.  The  notice  of  application 
was  transmitted  by  the  soliciting  agent  to  the  superintendent 
of  the  relief  department,  notifying  that  ofhcer  of  White's  de- 
eire  to  become  a  member.  It  was  also  sent  to  White's  im- 
mediate superior  as  an  employee  of  the  railroad  company, 
for  what  purpose  is  not  so  clear,  but  from  the  testimony 
evidently,  in  part  at  least,  for  the  purpose  of  enabling  clerks 
in  that  department  to  keep  their  records  upon  the  basis  of 
White's  membership  in  the  department.  A  third  copy  was 
sent  to  the  paymaster,  evidently  for  use  in  connection  with 
the  collection  or  rather  withholding  of  assessments.  The 
department  certainly  had  notice  of  his  application.  His 
name  was  entered  upon  a  membership  roll  of  the  depart- 
ment, with  a  statement  that  his  application  took  effect  July 
21, 1890.  Upon  the  subject  of  assessments  '****  the  rules  are 
as  follows:  ''Contributions  will  be  due  on  the  first  day  of 
the  month,  and  will,  ordinarily,  be  deducted  from  the  mem- 
bers' wages  from  the  payroll  of  the  preceding  month."  "The 
contribution  for  a  month,  or  any  unexpired  part  of  a  month, 
in  which  an  application  takes  efifect  shall  be  made  on  the 
payroll  for  that  month,  together  with  the  contribution  for 
the  following  month."  "A  member  shall  not  make  contri- 
bution for  any  time  during  which. he  is  entitled  to  benefits, 
except  for  the  month  in  which  the  disability  begins."  The 
deduction  was  made  in  accordance  with  these  rules  from 
White's  pay,  contribution  for  the  fraction  of  July  and  the 
whole  of  August  being  taken  from  the  July  payroll.  The 
only  right  which  the  company  could  claim  for  withholding 
these  assessments  from  the  members'  pay,  and  the  only  right 
which  the  department  could  claim  for  receiving  them,  is  de- 
rived from  a  clause  of  the  application,  which  is  a  part  of  the 
by-laws,  whereby  the  company  is  authorized  to  withhold 
Buch  moneys.  The  application  also  is  required  to  specify 
the  date  when  it  is  to  take  effect.  Another  provision  of  tl)e 
by-laws  is  that  if  the  application  is  approved  it  shall  take 
effect  on  the  date  specified  therein.  We  have  here,  then, 
this  association,  acting  through  the  same  officers  as  the  rail- 
road company,  or,  in  other  words,  the  railroad  employee** 
acting  under  authoritv  of  the  association,  receiving  notice  r"' 
White's  appiici-.tiun  :ot  ii-emt'er'^^hip,  and  that  it  was  to  ta«e 
effect  on  July  21st.  We  have  them  deducting  from  his  pay 
assessments  from  July  21st,  their  sole  right  to  do  so  being  bv 
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rirtue  of  White's  being  a  member  of  the  department  We 
have  them  liokling  tliis  money  until  the  day  before  his 
death,  when  an  effort  is  made  to  disclaim  his  menibership 
and  refund  his  contribution  by  the  tender  of  a  paper  wliich 
was  neither  money  nor  a  promise  to  pay  money.  In  a  case 
unencumbered  by  the  technicalities  of  tiie  law  of  insurance 
there  could  be  little  doubt  that  a  party  so  conducting  itself 
would  be  estopped  from  denying  liability.  ***  Wliile  the 
authorities  are  very  numerous  in  regard  to  contracts  of  mu- 
tual insurance  and  in  regard  to  benefit  associations,  but  little 
light  is  derived  from  them  in  the  solution  of  the  questions 
here  presented.  The  cases  are  nearly  all  inapplicable,  be- 
cause of  the  peculiar  constitution  of  this  association.  Most 
of  the  mutual  benefit  associations  perform  social  functions  or 
are  such  organizations  that  the  insurance  is  only  an  incident 
of  tiie  membership.  There,  the  question  as  to  whetlier  one 
is  or  is  not  a  member  must  be  solved  with  a  view  to  other 
objects  of  the  association.  In  the  case  of  mutual  insurance 
companies  every  payment  is  voluntarily  made  by  the  mem- 
ber and  may  be  with  the  express  or  implied  understanding 
that  its  payment  is  merely  conditional.  Here,  wliile  the 
assessments  are  termed  voluntary  contributions,  they  are 
only  voluntary  in  the  sense  that  an  employee  of  the  railroad 
may  enter  the  association  or  not  as  he  sees  fit.  If  he  elect 
to  enter,  he  must  in  so  doing  give  to  his  employer  and  the 
association  the  power  to  seize  the  assessments  without  any 
further  exercise  of  his  own  volition.  White  did  not  volun- 
tarily make  a  payment  in  connection  with  his  application, 
knowing  that  the  money  might  be  held  for  some  time  and 
then  his  application  refused;  but  the  department  seized  his 
money,  and  its  act  in  doing  so  was  wrongful,  unless  by  be- 
coming a  member  he  had  given  the  department  the  right  to 
take  it.  By  its  own  acts  it  subjected  him  to  the  obligations 
of  membership,  and  it  cannot  deny  him  its  privileges. 

It  is  urged  in  argument  that  White's  application  had 
simply  been  delayed  by  reason  of  his  sickness,  and  inaction 
for  that  reason  would  not  estop  the  department.  If  there 
had  been  merely  inaction  the  case  would  not  be  difficult,  but 
there  was  very  decided  action  on  the  part  of  the  depart- 
ment. It  seized  White's  money,  which  it  had  no  right  to  do 
unless  he  was  a  member,  and  retained  it  until  a  loss  occur- 
red and  for  &ome  six  weeks  after  notice  of  his  sickness.  If 
I  give  to  uuother  authority  to  take  my  property  **•  in  con- 
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Bideration  of  certain  agreements  by  him  to  be  performed,  and 
he  goes  and  seizes  my  property  and  retains  it,  it  is  not  diffi- 
cult to  determine  that  he  should  not  be  permitted  to  disclaim 
liability  upon  his  agreement.  He  cannot  receive  the  fruits  of 
his  contract  and  reject  its  burdens.  We  know  of  no  ])rin- 
ciple  of  law  exempting  a  mutual  insurance  company  from 
the  operations  of  such  an  estoppel.  If  there  were  authority 
to  that  effect  we  would  not  recognize  it.  The  doctrine  of 
estoppel  is  based  upon  the  requirements  of  morals  and  con- 
science, obligations  which  even  mutual  insurance  companies 
should  recognize.  But  it  is  said  that  White  did  not  alter  his 
condition  in  reliance  upon  the  acts  of  the  department,  and 
that  therefore  the  principle  of  equitable  estoppel  does  not 
apply.  We  presume  that  counsel  do  not  think  that  his  part- 
ing with  a  portion  of  his  pay  was  an  alteration  of  his  posi- 
tion. Generally,  the  payment  of  money  is  sufficient  as  an 
act  of  reliance  to  render  an  •stoppel  operative,  and  we  do  not 
think  that  the  amount  of  money  paid  affects  the  case.  Next 
it  is  said  that  neither  the  soliciting  agent  nor  different  clerks 
who  took  part  in  the  transactions  had  authority  to  waive 
compliance  with  the  by-laws  of  the  association.  We  need 
not  inquire  into  the  special  authority  of  subordinate  em- 
ployees. The  evidence  shows  that  every  material  fact  was 
speedily  communicated  to  the  superintendent  who  was 
charged  with  the  general  management  of  the  business,  and 
had  authority  to  approve  or  reject  applications.  This  is  true 
except  as  to  the  entry  of  Wiiite's  name  upon  the  roll  of  mem- 
bers; but  this  we  consider,  in  the  light  of  the  evidence,  an 
immaterial  fact,  except  as  such  entry  may  have  led  to  the 
withholding  of  White's  pay.  The  superintendent's  power 
was  general;  his  knowledge  was  that  of  the  department;  his 
acts  were  those  of  the  department.  We  think,  so  far,  there 
was  a  complete  case  of  estoppel  made  out,  and  the  court's  in- 
Btructions  were  fully  warranted. 

Much  stress  is  placed  upon  rule  49  of  the  department, 
***  wliereby  it  is  provided  that  an  employee  who  has  passed 
a  satisfactory  medical  examination  and  has  made  a  proper 
application  for  meirbership  shall,  notwithstanding  the  delay 
in  examining  his  application,  be  entitled  to  the  benefits  and 
subject  to  the  obligation  of  membership;  but  shall  in  the 
mean  time  be  entitled  only  to  benefits  on  account  of  injury 
or  death  caused  by  accident.  The  objection  to  applying  this 
rule  is  that  White  was  not  within  its  provisions.    This  was 
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not  the  case  of  a  delay  after  a  proper  application  and  medi- 
cal examination  where  the  application  would  bind  him  by  all 
its  terms,  but  the  case  of  the  department  treating  White  as 
a  member,  seizing  a  portion  of  his  pay  in  a  way  only  author- 
ized under  such  circumstances,  and  thereby  estopping  itself 
from  setting  up  that  there  had  not  been  an  application  and 
examination  and  approval  on  the  2l8t  of  July.  The  depart- 
ment cannot  invoke  this  rule  without  admitting  that  there 
had  been  both  an  application  and  an  examination.  The 
facts,  indeed,  require  it  to  admit  this  much,  but  require  it  to 
admit  more;  that  is,  that  the  application  had  been  accepted. 
But  little  is  required  to  be  said  as  to  the  effect  of  the  depart- 
ment's attempt  to  refund  the  so-called  contribution  tD  the 
defendant  before  White's  death.  Perhaps  the  company  re- 
cognized such  a  document  as  we  have  above  set  forth  as  an 
instrument  for  the  payment  of  money.  Certainly  no  one  else 
would  so  recognize  it,  and  even  if  money  had  been  tendered 
it  would  be  extremely  doubtful  whether  a  tender  made  to  a 
man  upon  his  death-bed,  within  a  few  hours  of  final  dissolu- 
tion, would  amount  to  a  valid  tender  in  any  case.  Certainly 
in  this  case.  White's  money  having  long  before  been  taken 
and  the  disability  having  already  accrued  by  which  he  be- 
came entitled  to  compensation  by  the  department,  he  was 
not  then  required  to  accept  a  return  of  his  money  in  lieu 
of  a  discharge  of  the  obligations  already  incurred  by  the 
department. 

A  section  of  the  rules  of  the  department  provides  that  all 
questions  or  controversies  of  whatsoever  character  arising 
***  in  any  manner  or  between  any  parties  or  persons  in 
connection  with  the  relief  department  or  operation  thereof, 
whether  as  to  the  construction  of  language  or  the  meaning 
of  the  regulations  of  the  relief  department,  or  as  to  any 
right,  decision,  instruction,  or  acts  in  connection  therewith, 
shall  be  submitted  to  the  determination  of  the  superintendent 
of  the  department,  whose  decision  shall  be  final  and  conclu- 
sive, subject  to  the  right  of  appeal  to  the  advisory  committee. 
Based  upon  this  rule  the  defendant  requested  an  instruction 
that  if  the  jury  believed  that  the  superintendent  had  passed 
upon  this  claim  and  rejected  the  same,  such  decision  was 
conclusive,  unless  an  appeal  had  been  taken  to  the  advisory 
committee.  This  instruction  was  properly  refused.  We 
have  no  doubt  of  the  power  of  members  of  voluntary  associ- 
ations to  restrict  themselves,  at  least  as  to  matters  incidental 
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to  the  operation  of  the  association,  to  remedies  before  tribu- 
nals created  by  the  association.  It  is  only  to  tins  extent 
that  the  rule  seems  to  apply.  It  certiiinly  does  not  apply  to 
this  case.  In  the  first  place,  while  the  superintendent,  im- 
mediately after  notification  of  White's  death,  did  write  a 
letter  denying  White's  membershij),  there  was  no  hearing 
before  him.  In  so  doing  he  was  acting  as  the  executive  offi- 
cer of  the  association  in  disclaiming  liability,  and  was  not 
judicially  examining  and  determining  a  controversy  between 
the  association  and  one  of  its  members.  In  the  next  place, 
we  fail  to  see  how  the  association,  while  denying  White's 
membership,  can  invoke  the  protection  of  a  rule  necessarily 
affecting  members  alone.  Finally,  this  was  not  a  contro- 
versy arising  during  White's  membership.  His  membership 
terminated  with  his  death.  Mrs.  White's  rights  were  then 
complete.  She  had  no  voice  in  the  management  of  the  asso- 
ciation, and  her  interests  were  adverse  thereto.  She  was 
not,  and  could  not  be,  bound  by  the  decision  of  the  officers  of 
the  association.  This  was  the  view  taken  in  the  opinion  of 
Judge  Gary  in  Railway  Passenger  etc.  Assn.  ***  v.  Lcoviis,  4B 
111.  App.  599.  The  supreme  court  of  Illinois  reversed  Judge 
Gary's  judgment,  but  upon  an  entirely  different  point:  Rail' 
way  Passenger  etc.  Assn.  v.  Loomis,  142  111.  560. 

Finally,  it  is  contended  that  the  widow  was  not  the  bene- 
ficiary, and  cannot  maintain  the  action.  The  application  in 
the  by-laws  contains  the  following:  "  Death  benefits  shall  be 
payable  to (here  designate  the  beneficiary  or  benefici- 
aries), or  to  such  other  person  or  persons  as  I  shall  subse- 
quently designate  in  writing  in  substitution  thereof,  .  .  ^  , 
otherwise  to  my  wife."  To  this  form  there  is  a  footnote  as 
follows:  "  If  no  beneficiary  is  designated  a  line  will  be  drawn 
through  the  blank  space,  and  through  the  following  words 
beginning  'or  such  other  person  or  persons'  and  ending  and 
including  the  words  'otherwise  to.'"  White  not  having 
designated  a  beneficiary,  his  application,  if  one  had  been 
filed,  would  read  under  this  by-law  "death  benefits  shall  be 
payable  to  my  wife."  It  is  clear  that  the  contract  of  the 
department  is  to  pay  the  death  benefit,  where  no  beneficiary 
is  named,  to  the  wife  of  a  member,  if  he  have  one,  and  Mrs. 
White  was,  therefore,  the  proper  person  to  maintain  tho 
action. 

Judgment  affirmed. 
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Mutual  Benefit  Associations  —  Rules  Governiko,  Estoppki.,  akd 
Bkneficiaries. —  There  ia  no  distinction  between  mutual  insurance  com- 
panies and  mutual  benefit  societies,  except  where  a  statute  has  created  a 
diflference:  Block  v.  Valley  Mutual  Ins.  Assn.,  52  Ark.  201;  20  Am.  St. 
Rep.  166.  Mutual  beuefit  societies  are  subject  to  the  rules  of  law  govern- 
ing life  insurance  companies,  except  so  far  as  those  rules  are  modified  by 
the  organization,  objects,  and  policy  of  such  societies:  See  note  to  Union 
Mutual  As»n.  v.  MonUjomery,  14  Am.  St.  Rep.  526.  It  is  competent  for  a 
mutual  benefit  society  to  provide  for  the  presentation  of  claims  to  officers 
designated  in  its  by-laws,  and  to  prescribe  a  mode  of  procedure,  provided 
it  does  not  deprive  parties  of  property  rights.  But  it  is  not  competent  for 
parties  to  a  contract,  in  advance  of  any  dispute,  to  oust  the  jurisdiction  of 
the  conrts  by  providing  that  the  decision  of  persons  named  in  the  contract 
shall  be  final  and  conclusive.  Therefore,  a  provision  in  the  by>law8  of  a 
mutual  benefit  insurance  society  that  the  decision  of  its  officers  on  a  mem- 
ber's claim  for  beuetits  shall  be  final  and  conclu:>ive  is  ineffective,  and  can- 
not  bar  an  action  to  recover  such  benefits:  Supreme  Council  v.  Forsinger,  125 
Ind.  52;  21  Am.  St.  Rep.  196.  A  beneficial  association  receiving  and  re- 
taining money  ofifered  in  payment  of  an  assessment  thereby  waives  any 
objection  growing  out  of  delay  in  such  payment.  It  cannot  retain  the 
money  on  some  coudit.iou  created  by  its  officers  or  agents,  and  not  conimuni- 
eated  to  the  payor,  and  then  upou  his  subsequent  death  escape  liability 
because  of  sncli  condition  and  the  noncompliance  therewith:  Shea  v.  Mtw 
»achus>tUi  Benefit  Assn.,  160  Mass.  289;  39  Am.  St.  Rep.  475.  Either  the 
•tatdtes  of  the  state  or  the  charter  or  by-laws  of  mutual  benefit  societies 
usually  provide  that  the  fund  is  established  for  the  benefit  of  the  widows, 
children,  orphans,  relatives,  or  dependents  of  deceased  members.  If  such 
provision  is  made,  the  beneficiary  designated  must  be  one  of  the  class  men- 
tioned, and  not  a  creditor  or  other  person  not  related  to  the  deceased  mem* 
ber.  On  the  failure  of  a  member  to  designate  a  valid  beneficiary,  bia 
benefit  will  go  to  the  parties  named  in  the  charter  and  by«laws  of  the 
association  as  benefic.aries,  in  the  order  therein  named:  See  monographic 
note  to  Bankers  etc.  Assn.  v.  Slajp,  19  Am.  St.  Rep.  786,  789,  discussing 
the  law  of  matual  beuefit  auociationa. 
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[41  Nebbaska.  662.] 
One  must  so  Dsb  His  Pbopertt  as  not  to  injure  his  neighbor. 
NoisAMCBr— Underground  Waters— Pollution  ok — Wbde  the  owner  may 
have  the  right  to  appropriate  underground  water  on  his  premise*,  and 
thus  prevent  its  use  by  another,  he  has  no  right  to  pollute,  contami* 
nate,  or  poison   it,  however  innocently,  so  that  when  it  reachea  bia 
neighbor's  land  it  is  in  such  condition  as  to  be  unfit  for  nse,  either  by 
man  or  beast. 
Nuisance — roLLUTioN   or  Well — Damages. — One  who  collects  injariona 
or  offensive  matter  upon  his  premises,  which,  by  percolation,  transmis- 
sion through  suliterranean  streams,  or  otherwise,  pollates  his  neighbor's 
well,  is  liable  for  the  damages  sustained. 
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Nuisance — Pollution  of  Well — Scienter.— To  recover  damages  for  the 
pollution  of  a  well  it  is  enough  that  it  was  the  natural  and  probable 
consequence  of  the  defendant's  acts.  It  is  not  necessary  that  the  fact 
of  contamination  was  known  to  the  defendant. 

CoNTiNDiNo  Nuisance — Pollution  of  Well— Measure  of  Damages. — If 
the  pollution  of  a  well  causes  permanent  and  irrenieiiiable  damage  to 
plaintiflf's  land  he  is  entitled  in  one  action  to  all  damages,  present  or 
prospective;  but  if  temporary  in  character,  and  capable  of  being  avoided 
in  the  future,  he  can  recover  damages  only  up  to  the  commencement  of 
the  action,  as  the  contamination  is  then  in  the  nature  of  a  continuing 
nuisance. 

Nuisance— Pollution  of  Well — Evidence. — In  an  action  to  recover  dam- 
ages for  the  pollution  of  a  well,  evidence  that  the  injury  can  be  avoided 
by  the  digging  of  a  new  well  is  admissible  in  mitigation  of  damages, 
but  is  no  defense  to  the  action. 

Nuisance — Pollution  of  Well— Evidence. — After  the  plaintifiF,  in  an 
action  to  recover  damages  for  the  pollution  of  his  well,  has  introduced 
evidence  that  other  wells  in  the  neighborhood  were  likewise  affected, 
defendant  should  be  allowed  to  show  that  other  wells  a  great  distance 
•way  were  similarly  polluted,  as  this  would  tend  to  show  that  the  cause 
in  both  cases  was  a  general  one,  affecting  the  whole  region,  and  not  the 
act  of  defendant.  Such  evidence,  however,  should  be  confined  within 
reasonable  limits  to  avoid  the  danger  of  introducing  collateral  issues 
into  the  trial. 

W.  S.  Summers,  for  the  appellant. 

R.  W.  Sabin  and  J.  B.  Beits,  for  the  appellee. 

***  Irvine,  C.  Tliomas  brought  this  action  against  the 
gas  company,  alleging  that  the  plaintiff  was  the  owner  of  a 
certain  lot  in  South  Beatrice,  and  had  been  such  owner  for 
five  years,  occupying  the  premises  as  a  homestead;  that  he 
dug  a  well  thereon  suitable  for  use;  that  the  gas  company 
operated  *®*  and  maintained  its  manufactory  one  block 
from  the  property  of  the  plaintiff;  that  contiguous  to  this 
factory  the  gas  company  made  a  large  excavation  in  the 
ground  reaching  into  the  sand,  into  which  it  emptied  all  the 
filth  and  waste  coming  from  its  factory,  consisting  of  a  deadly 
and  poisonous  liquid  which  was  absorbed  into  the  sand,  and 
by  said  sand  carried  and  percolated  itself  from  the  cesspool 
through  the  ground  to  the  plaintiff's  well,  rendering  the  water 
therein  unfit  for  use,  dangerous,  and  unwholesome;  that  by 
reason  of  the  premises  the  plaintiff  had  lost  his  well,  his  land 
had  been  rendered  unfit  to  make  another  well,  he  had  been 
compelled  to  carry  water  necessary  for  household  use  and  for 
stock  for  a  long  distance;  that  he  had  expended  large  sums 
of  money  in  efforts  to  remedy  the  evil;  that  the  value  of  his 
property  had  been  destroyed,  all  to  his  damage  in  the  sum  of 
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nine  hundred  dollars.  The  answer  amounted  to  a  general 
denial.  There  was  a  trial  to  a  jury,  and  a  verdict  and  judg- 
ment for  the  plaintiff  for  four  hundred  and  fifty-three  dollars 
and  seventy-eight  cents,  from  which  the  gas  company  prose- 
cutes error. 

The  evidence  on  the  trial  tended  to  show  that  the  gas 
company  sank  what  it  calls  a  "condense  well "  on  its  own 
property  at  a  distance  of  four  hundred  and  ninety-two  feet 
from  plaintiff's  well;  that  into  this  condense  well  the  com- 
pany permitted  to  flow  certain  waste  products;  that  some 
months  after  this  condense  well  went  into  use  it  was  dis- 
covered that  plaintiff's  well  was  contaminated.  Some  time 
afterward  the  water  became  wholly  unfit  for  use.  There 
seems  here  to  be  a  stratum  ©f  sand  between  beds  of  rock  and 
clay.  The  condense  well  reached  the  sand.  Plaintift^'s  well 
passed  through  the  sand  and  into  the  rock.  The  odor  of  the 
water  in  plaintiff's  well  after  its  contamination  was  similar 
to  the  odor  in  the  neighborhood  of  the  condense  well.  Tlie 
odor  resembled  that  of  naphtha,  and  there  was  evidence  tend- 
ing to  show  that  the  gas  company  used  naphtha  in  its  process. 
During  the  trial  evidence  was  introduced  tending  to  show 
that  other  wells  in  the  neighborhood  of  plaintiff  had  been 
***  contaminated  in  like  manner.  The  admissibility  of  this 
evidence  under  ordinary  circumstances  would  be  at  least 
doubtful,  but  under  the  circumstances  of  this  case  we  think 
the  action  of  the  trial  judge  was  correct.  The  evidence  first 
came  in  in  connection  with  proof  that  the  plaintiff  was  com- 
pelled to  carry  all  the  water  for  his  household  use  from  a 
great  distance,  and  he  accounted  for  this  fact  by  proving 
that  a  nearer  well  was  polluted  in  the  same  manner  as  his 
own.  Moreover,  there  were  suggestions  in  the  course  of  tlie 
examination  of  witnesses  that  plaintiffs  well  had  been  pol- 
luted by  the  voluntary  act  of  himself  or  some  other  person. 
After  this  evidence  was  in,  and  near  the  close  of  the  defend- 
ant's case,  an  effort  was  made  by  the  gas  company  to  show 
tliat  a  well  had  been  sunk  on  the  o])po8ite  side  of  the  river 
and  that  the  water  obtained  in  that  well  was  contaminated 
in  the  same  manner.  This  evidence  was  excluded.  The 
record  does  not  show  how  far  this  well  was  from  the  gas- 
works, but  it  does  appear  it  was  in  another  portion  of  the 
city.  We  think  the  court  should  have  admitted  this  evi- 
dence. The  fact  that  other  wells  at  a  considerable  dis- 
tance were  likewise  polluted  would  not  conclusively  show 
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that  the  pollution  of  plaintiff's  well  was  not  due  to  the 
gas  company,  but  it  would  tend  in  that  direction,  and 
the  greater  the  distance  tlie  stronger  the  inference  would  be 
that  the  cause  in  both  cases  was  a  general  cause  affecting  the 
whole  region,  and  not  the  act  of  the  gas  company  complained 
of.  We  are  aware  that  the  introduction  of  such  testimony 
leads  to  the  danger  of  introducing  collateral  issues  into  the 
trial.  At  the  same  time  we  think  that  such  evidence  was 
material,  and,  within  reasonable  limits,  should  have  been 
admitted,  especially  as  the  plaintiff  had  introduced  proof  of 
the  contamination  of  neighboring  wells.  For  this  error  the 
judgment  must  be  reversed,  but  as  a  new  trial  must  be  had 
it  is  proper  that  we  should  consider  the  fundamental  ques- 
tions raised  by  the  record. 

Tlie  gas  coujpany  contends  that  there  could  be  no  liability 
**'  for  an  injury  of  the  character  complained  of.  This  ques- 
tion is  raised  by  the  assignment  that  the  petition  does  not 
Btate  a  cause  of  action,  and  by  exceptions  to  the  instructions, 
which  were  to  the  effect  that,  if  matter  in  the  condense  well 
percolated  through  the  ground  into  plaintiff's  well,  polluting 
the  water,  then  the  condense  well  was  a  nuisance,  for  the 
maintenance  of  which  the  plaintiff  was  entitled  to  damages. 
The  law  on  the  subject,  as  stated  in  the  adjudicated  cases,  is 
not  in  a  condition  very  satisfying  to  the  reason.  Tlie  cases 
are  so  numerous  that  a  complete  review  would  be  unprofit- 
able and  almost  impossible.  We  shall  select  certain  cases 
which  are  probably  those  most  frequently  cited  and  those 
winch  have  served  as  landmarks  for  the  discussion. 

In  a  number  of  cases,  of  which  Acton  v.  Blundell,  12  Mees. 
&  W.  324,  is  representative,  it  has  been  held  that  the  law  in 
relation  to  surface  watercourses  is  not  applicable  to  subter- 
ranean streams,  a"d  that  a  proprietor  has  no  cause  of  action 
because  of  the  fact  that  another,  by  sinking  a  well,  or  by  the 
proper  opening  of  a  mine,  taps  a  subterranean  watercourse 
and  deprives  such  proprietor  of  the  water  supply  for  his  own 
well.  This  doctrine  is  put  chiefly  upon  the  ground  that  the 
existence,  course,  and  extent  of  a  subterranean  watercourse 
must  be  largely  unknown;  a  reason  not  altogether  satisfac- 
tory. In  such  cases  the  maxim  is  applied  that  the  propri- 
etor of  land  owns  from  the  center  of  the  earth  to  the  heavens. 
The  applicability  of  this  niaxim  is  doubtful,  for  the  reason 
that  it  would  seem  to  apply  as  well  to  a  stream  on  the  sur- 
face as  to  a  subterranean  stream.     Still  we  think  the  doc- 
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trine  must  be  accepted  because  of  its  firm  establishment,  and 
upon  the  principle  that  each  proprietor  is  entitled  to  the  use 
of  such  streams  while  on  his  premises,  although  the  effect  of 
that  use  may  be  to  diminish  his  neighbor's  use  thereof.     To- 
gether with  these  cases  came  a  series  represented  by  Wom- 
ersley  v.  Church,  17  L.  T.,  N.  S.,  190,  wherein  ****  it  was  held 
that  a  man  has  no  right  to  place  offensive  matter  upon  his 
land  where  percolation  through  the  soil  takes  place,  contam- 
inating his  neighbor's  well,  and  that  for  such   acts  an  action 
may  be  maintained.     In  Ball  v.  Nye,  99  Mass.  582,  97  Am. 
Dec.  56,  this  doctrine  was  followed  where  a  vault  had  been 
constructed  from  which  percolation  took  place  through  the 
soil  to  the  injury  of  another's  well  and  cellar.     Following 
these  cases  came  a  series  best  represented  by  Brown  v.  llliuSy 
27  Conn.  84,  71  Am.  Dec.  49,  and  Ballard  v.  Tomlinson,  26 
L.  R.   Ch.  Div.  194,  wherein  it  was  attempted  to  reconcile 
the  two  classes  of  cases  we  have  referred  to,  by  drawing  a 
distinction  between  a  percolation  through  the  soil  and  a  con- 
tamination   produced    by   means  of  a   subterranean   water- 
course, it  being  said  that  if  a  man  had  no  right  of  action 
because  his  supply  of  water  was  cut  off  by  tapping  the  sub- 
terranean stream  he  could  have  no  right  of  action  because  it 
was  polluted  through  such  subterranean  stream.     This  was, 
we  think,  a  non  eequitur.     While  a  man  may  use  water  from 
a  streant  to  the  diminution  of  his  neighbor's  supply,  it  does 
not  follow  that  he  may  pollute  the  water  and  'pass  it  on  to 
him  in  its  polluted  state.     So,  in  the  case  of  subterranean 
streams,  I  have,  as  much  as  my  neighbor,  the  right  to  tap 
them  and  use  tliem  while  they  are  on  my  premises,  and  he 
cannot  complain  of  that  use;  but  it  does  not  follow  that  I 
may  contaminate  them  on  my  premises  and  permit  the  pol- 
lution to  pass  upon  my  neighbor's.     The  fallacy  referred  to 
drove  the  courts  to  the  distinction  pointed  out.     The  effect 
of  such  distinction  would  give  the  plaintiff  here  a  right  of 
action,  provided  he  could  prove    that   the  offensive  matter 
percolated  through  the  soil  to  his  well  without  the  aid  of  a 
subterranean   watercourse,  but    would    deprive  him    of    his 
action  in  case   such    watercourse   was   a  conductor  of  the 
offensive  matter.     It  is  rather  strange  that  so  absurd  a  dis- 
tinction should  have  obtained  such  strong  support  in  the 
authorities.     It   has  even    received    the    approval  of  Judge 
Cooley  in   Upjohn  v.  **'*  Richland   Township,  46  Mich.  542, 
41  Am.  Rep.  178,  but  that  case  is  not  authority  in  support  of 
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the  doctrine,  for  the  reason  that  Judge  Cooley's  remarks  in 
that  case  are  clearly  obiter,  and  the  case  was  decided  upon 
other  grounds.  The  fallacy  of  these  cases  has  recently  been 
recognized  by  the  courts,  and  the  more  recent  decisions  tend 
strongly  to  overthrow  this  doctrine,  which  seemed  in  danger 
of  becoming  fixed  in  our  law  by  repeated  decisions. 

Collins  V.  Chartiers  Valley  Gas  Co.,  139  Pa.  St.  Ill,  was  a 
case  where  the  gas  company,  in  digging  a  well  for  natural 
gas,  tapped  a  fresh-water  watercourse,  and  also  a  salt-water 
stream.  By  negligence  in  its  manner  of  drilling  its  well  the 
salt  water  was  commingled  with  the  fresh  water,  injuring  a 
spring  of  plaintiff.  It  was  held  that  the  defendant  was 
liable  because  of  this  unnecessary  injury  of  plaintiff's  prop- 
erty. 

In  Pensacola  Gas  Co.  v.  Pebley,  25  Fla.  381,  Ballard  v. 
Tomlinson,  26  L.  R.  Ch.  Div.  194,  was  distinguished  upon 
the  theory  that  in  the  latter  case  the  pollution  had  been 
caused  by  the  plaintiff  himself  in  pumping  his  own  well  so 
as  to  draw  water  from  the  other.  In  drawing  this  distinction 
the  court  went,  perhaps,  too  far  to  sustain  the  English  case; 
but  we  think  the  conclusion  reached  was  in  accordance  with 
sound  principle,  to  wit,  that  it  was  the  duty  of  the  gas  com- 
pany to  confine  the  refuse  from  its  works  so  that  it  could  not 
enter  upon  and  injure  its  neighbors,  and  if  it  failed  to  do  so 
it  was  at  its  peril. 

The  most  'satisfactory  exposition  of  the  subject  which  has 
come  to  our  notice  is  found  in  the  case  of  Kinn air d  v.  Standi 
ard  Oil  Co.,  89  Ky.  468,  25  Am.  St.  Rep.  545,  where,  after 
a  review  of  some  of  the  cases  already  referred  to,  the  court 
says:  "  It  seems  to  us,  after  a  careful  review  of  the  authori- 
ties referred  to  by  counsel  for  the  corporation,  all  of  which 
are  entitled  to  great  weight,  that  there  is  a  manifest  distinc- 
tion between  the  right  of  the  owner  of  land  to  use  the  under- 
ground water  upon  it  that  originates  from  percolation,  or  *''• 
is  found  in  hidden  veins,  and  the  right  to  contaminate  it  so 
as  to  injure  or  destroy  the  water  when  passing  to  the  adjoin- 
ing land  of  his  neighbor.  It  is  a  familiar  doctrine  that  one 
must  80  use  his  property  as  not  to  injure  his  neighbor;  and, 
because  the  owner  has  the  right  to  make  an  appropriation  of 
all  the  underground  water,  and  thus  prevent  its  use  by  an- 
other, he  has  no  right  to  poison  it,  however  innocently,  or  to 
contaminate  it,  so  that  when  it  reaches  his  neighbor's  land  it 
is  in  such  condition  as  to  be  unfit  for  use,  either  by  man  or 
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beast.  One  may  be  entitled,  by  contract  with  liis  neighbor, 
to  all  the  water  that  flows  in  a  stream  on  the  surface  that 
passes  through  the  land  of  both,  and,  while  he  can  thus  ap- 
propriate it,  he  has  no  right  to  pollute  the  water  in  such  a 
manner  as,  when  it  passes  to  his  neighbor,  its  use  becomes 
dangerous  or  unhealthy  to  his  family,  or  to  the  beasts  on  his 
farm.  As  soon  as  the  water  leaves  the  land  of  the  one  who 
claims  the  right  to  use  it,  and  runs  on  the  land  of  another, 
the  latter  has  the  same  right  to  appropriate  it,  and,  if  prop- 
erty, it  then  becomes  as  much  the  property  of  the  last  as  the 
first  proprietor.  The  owner  of  land  has  the  same  right  to  the 
use  and  enjoyment  of  the  air  tiiat  is  around  and  over  his 
premises  as  he  has  to  use  and  enjoy  the  water  under  his 
ground.  He  is  entitled  to  the  use  of  what  is  above  the  ground 
as  well  as  that  below  it;  and  still  it  will  scarcely  be  in- 
sisted that  he  can  poison  the  atmosphere  with  noxious  odors 
that  reach  the  dwelling  of  his  neighbor  to  the  injury  of  the 
health  of  himself  or  family;  if  not,  we  see  no  reason  why  he 
should  be  permitted  to  so  contaminate  the  water  that  flows 
from  his  land  to  his  neighbor's,  producing  the  same  results, 
nnd  still  escape  liability  for  the  damages  sustained;  and 
whether  the  water  escapes  the  one  way  or  the  other  is  im> 
material." 

Our  conclusion  is,  therefore,  that  the  distinction  made  in 
the  earlier  cases  is  not  well  founded,  and  that  one  who  col- 
lects injurious  or  offensive  matters  upon  his  premises,  which, 
by  percolation,  transmission  through  subterranean  streams, 
•'*  or  otherwise,  pollutes  his  neighbor's  well,  is  liable  for  the 
damages  sustained. 

The  defendant  contends  that  no  action  will  lie  for  any 
dan)ages  sustained  prior  at  least  to  the  time  when  defendant 
had  notice  of  the  injury.  We  can  see  no  force  in  this  con- 
tention. It  is  true  that  some  of  the  cases  base  the  right  to 
recover  upon  defendant's  knowledge  that  ho  was  commit- 
ting the  injury.  But  the  injury  was  as  great  before  as  after 
notice.  An  action  in  tort  is  not  a  proceeding  to  punish  a 
defendant  for  a  willful  act,  but  to  compensate  the  plaintiff 
for  the  invasion  of  his  rights.  It  was  not  necessary,  in 
order  to  constitute  the  pollution  of  the  well  a  tort,  that  it 
should  be  done  willfully.  The  most  that  can  be  said  is  that 
the  defendant  would  not  be  liable  for  damages  unless  tiie 
injury  was  one  which  was  the  natural  and  probable  con- 
sequence of  his  acts.     While  the  defendant  may  not  have 
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known,  and  probably  did  not  know,  that  its  condense  well 
would  pollute  the  plaintiff's  well,  it  was  bound  to  know  that 
the  natural  and  probable  consequence  of  collecting  waste 
matter  in  its  condense  well  would  be  the  injury  of  some  wells 
which  might  be  connected  with  the  condense  well  by  the 
stratum  of  sand  referred  to. 

Complaint  is  also  made  of  the  court's  instruction  in  regard 
to  the  measure  of  damages,  for  the  reason  that  it  allowed 
the  jury  to  take  into  consideration  all  damages  sustained 
to  the  time  of  trial.  It  was  held  in  Omaha  etc.  R.  R.  Co.  v. 
Standeu,  22  Neb.  343,  that  a  bridge  negligently  constructed 
so  as  to  make  an  unlawful  obstruction  to  tlie  Platte  river, 
injuring  land  above  the  bridge,  was  a  continuing  nuisance, 
for  which  damages  could  only  be  recovered  to  the  time  that 
action  was  brought.  We  presume  this  was  upon  the  theory 
that  there  was  no  permanent  injury  to  the  land,  and  that  tiie 
damages  only  existed  while  the  bridge  was  maintained  in 
the  manner  complained  of.  The  general  policy  of  the  law  is 
to  avoid  multiplicity  of  actions,  and,  if  practicable,  without 
injustice,  to  afford  compensation  *''*  in  one  action  for  all 
injuries.  We  think  the  rule  is  stated  correctly  in  Wood  on 
Nuisances,  section  869,  as  follows:  "Where  the  damages  are 
of  a  permanent  character,  and  go  to  the  entire  value  of  the 
estate  affected  by  the  nuisance,  a  recovery  may  be  had  of 
the  entire  damages  in  one  action.  Thus,  in  an  action  for 
overflowing  the  plaintiff's  land  by  a  milldam,  the  land  being 
submerged  thereby  to  such  an  extent  and  for  such  a  period 
as  to  make  it  useless  to  the  plaintiff  for  any  purpose,  the 
jury  were  instructed  to  find  a  verdict  for  the  plaintiff  for  the 
full  value  of  the  land.  So,  too,  when  a  railroad  company 
by  permanent  erections  imposed  a  continuous  burden  upon 
the  plaintiff's  estate,  which  deprived  the  plaintiff  of  any 
beneficial  use  of  the  portion  of  the  estate  so  used  by  it,  it 
was  held  that  the  whole  damage  might  be  recovered  at  once; 
but  where  the  extent  of  a  wrong  may  be  apportioned  from 
time  to  time,  and  does  not  go  to  the  entire  destruction  of  the 
estate,  or  its  beneficial  use,  separate  actions  not  only  may, 
but  must,  be  brought  to  recover  the  damages  sustained." 
There  was  in  the  case  under  consideration  evidence  that  the 
value  of  plaintifiT's  property  liad  been  diminished  by  tlie  con- 
tamination of  the  well.  The  inquiry,  we  think,  should  have 
been  as  to  whether  or  not  the  defendant's  acts  had  caused  a 
.permanent  and  irremediable  injury  to  plaintifTs  property. 
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If  80,  the  plaintiff  was  entitled  to  compensation  in  this 
action  for  all  such  injury,  present  or  prospective.  If,  on  the 
other  hand,  the  injury  was  temporary  in  its  character  and 
capable  of  being  avoided  in  the  future  without  permanent 
injury  to  plaintift*'8  freehold,  the  case  was  one  of  a  continu- 
ing nuisance,  and  damages  should  have  been  restricted  to 
the  commencement  of  the  action. 

There  is  some  discussion  in  the  briefs  of  the  law  of  avoid- 
able consequences  as  applied  to  the  case.  The  court  prop- 
erly refused  to  instruct  the  jury  that  there  could  be  no 
recovery  because  plaintiff  had  not  endeavored  to  procure 
*"  a  good  well  upon  his  premises.  His  failure  to  do  so 
would  not  be  a  defense  to  the  action,  but  would  go  in  miti- 
gation of  damages,  provided  the  jury  should  find  that  by 
making  another  well  the  injury  could  be  avoided,  and  it  is 
for  the  same  reason  that  the  plaintiff  would  be  entitled  to 
recover  any  reasonable  expenses  he  might  have  incurred  in 
an  effort  to  purify  the  old  well  or  obtain  a  new  one. 

For  the  errors  referred  to  the  judgment  must  be  reversed 
and  the  cause  remanded.      

Evert  Onb  must  so  Usk  His  Own  Propertt  as  not  to  hnrt  anotbert 
FUh  V.  Dodge,  4  Denio,  311;  47  Am.  Dec.  254.  No  man  can  so  use  his 
property  as  to  create  a  nuisance,  or  have  property  which  is  a  nuisance  where 
it  is  situated:  Stale  v.  Yopp,  97  N.  C.  477;  2  Am.  St  Rep.  305. 

Nuisance  —  Subterranean  ok  Percolating  Waters  —  Pollution 
Thereof — Scienter — Damages. — Percolating  water  belongs  to  the  realty 
in  which  it  is  found:  See  monographic  note  to  Wheatley  v,  Baugh,  64 
Am.  Dec.  727,  treating  of  subterranean  or  percolating  waters.  But  ths 
owner  of  the  soil  ha^  no  rights  in  subsurface  waters  not  ruuning  in  well. 
defined  channels,  as  against  their  neighbors,  who  may  withdraw  them  by 
wells  or  other  excavations:  See  note  to  Kingsbm-y  v.  FUncert,  39  Am.  Rep. 
17.  Unless  the  injury  is  caused  by  malice  it  is  damnum  absfjue  injuria: 
Williamg  v.  Ladew,  161  Pa,  St.  283;  41  Am.  St.  Rep.  891;  note  to  SioeU  r. 
CuUs,  9  Am.  Rep.  284.  The  owner  may  cut  drains  or  mine  or  quarry, 
though  in  so  doing  he  interferes  with  tlie  flowage  of  water  in  hidileu,  un« 
known,  underground  channels:  See  note  to  People's  Gax  Co.  v.  Tyuev,  31 
Am.  St.  Rep.  438.  He  is  liable,  however,  for  polluting  or  fouling  waters 
which  percolate  and  pass  from  his  land  to  premises  adjoining:  See  note 
to  Wheatley  v.  Baugfi,  64  Am.  Dec.  729.  Hence,  if  the  owner  of  land  or 
his  teuaut  erects  a  warehouse,  and  places  and  keeps  coal  oil  therein,  which, 
leaking  from  the  casks,  saluratns  the  ground,  and  pollutes  a  subterranean 
stream  from  which  a  spring  on  the  land  of  an  adjacent  proprietor  is  fed,  th« 
latter  may  maintain  an  action  for  damages  thus  suffered  by  him,  though  the 
owner  did  not  know  of  the  injury  wliich  the  percolation  of  the  oil  was  doing 
to  the  spring:  Kumaird  r.  Standard  OU  Co.,  89  Ky.  468;  25  Am.  St.  Rep. 
64ix  aad  note. 
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Nuisance  —  Recovery  of  Damages  fob  in  One  Action. — If  nui- 
sances are  of  a  permanent  character  a  single  recovery  may  be  had  for  the 
whole  damages,  both  present  and  prospective,  resulting  from  the  act:  See 
note  to  Uodge  v.  Shaw,  39  Am.  St.  Rep.  295;  Joseph  Schlitz  Brewing  Co.  v. 
Complon,  142  111,  511;  34  Am.  St.  Rep.  92,  and  note;  but  if  not  of  a  per- 
manent character,  damages  can  be  recovered  only  for  the  injury  sustained 
up  to  the  time  of  the  commencement  of  the  action:  Denver  City  Irr.  etc. 
Co.  V.  Middaugh,  12  Col.  434;  13  Am.  St.  Rep.  234;  note  to  St.  Louis  etc 
Ry.  V.  Biggs,  20  Am.  St.  Rep.  177.  This  rule  applies  to  an  action  for  pol- 
luting a  spring  by  suffering  coal  oil  to  percolate  into  an  underground  stream 
from  which  the  spring  is  fed:  Kinnaird  V.  Standard  Oil  Co.f  89  Ky.  468;  25 
Am.  St.  Rep.  545. 
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Questions  of  Law  not  Arqued  in  the  Supbehb  Court  asb  Deemed 
TO  BE  Waivep. 

Judicial  Sales  —  Validity  of  Agreement  to  Make  Joint  Bid.  —  An 
agreement  to  make  a  joint  bid  at  a  judicial  sale,  although  it  may  indi- 
rectly have  the  effect  of  keeping  others  from  bidding,  is  not  illegal 
unless  it  is  intended  to  avoid  competition.  Hence,  in  the  absence  of 
any  fraudulent  or  illegal  intent  or  purpose,  an  agreement  whereby  one 
of  several  persons  is  authorized  to  bid  for  their  common  benefit  on 
property  about  to  be  sold  at  sheriff's  sale  is  not  invalid. 

Judicial  Sales  —  Combination  to  Make  Joint  Bid. — A  combination 
between  several  persons  holding  liens  against  real  property  sold  at 
sheriff's  sale,  no  one  of  whom  is  able  financially  to  bid  individually  at 
such  sale,  whereby  one  of  such  persons,  by  attorney,  bids  in  the  prop- 
erty for  himself  and  the  other  lienholders,  is  not  forbidden  or  contrary 
to  law,  and  does  not  vitiate  the  sale. 

Judicial  Sales — Sale  to  Combined  Bidders  will  be  Upheld,  When. — 
A  judicial  sale  to  an  association  of  persons  formed  for  an  honest  pur- 
pose and  with  an  honest  intent,  not  with  a  view  of  stifling  competition 
as  to  bids,  but  to  enable  them  to  compete  where,  without  combining, 
they  could  not  do  so,  will  be  upheld  and  completed. 

W.  Henry  Smithy  for  the  appellants. 

Stevens,  Love  &  Cochran,  for  the  appellee. 

'®®  Harrison,  J.  As  the  result  of  an  action  in  the  dis- 
trict court  of  Lancaster  county  to  foreclose  certain  mechanics' 
and  mortgage  liens,  the  property  proceeded  against,  to  wit, 
lots  Nos.  7  and  8,  in  block  No.  315,  of  Jane  Y.  Irwine's  addi- 
tion to  the  city  of  Lincoln,  otherwise  known  as  subdivision 
62  of  S.  W.  Little's  subdivision  of  the  west  half  of  the  south- 
west quarter  of  section  24,  in  township  10  north,  range  6  east 
of  the  sixth  parallel  meridian,  in  the  city  of  Lincoln,  Ne- 
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braska,  was  sold  by  the  sheriff  of  said  county  nnder  and  by 
virtue  of  an  order  of  sale  issued  in  accordance  with  the  terms 
of  a  decree  rendered  in  the  suit.  The  sale  was  made  on  the 
sixteenth  day  of  February,  1892,  to  William  H.  Tyler,  for 
the  sum  of  thirteen  thousand  dollars,  which  was  more  than 
two-thirds  of  the  appraised  value.  To  the  confirmation  of 
the  sale  objections  were  filed  by  George  E.  Bigelow,  as  fol- 
lows: 

"  Comes  now  the  defendant  George  E.  Bigelow,  and  shows 
and  represents  to  the  court  that  he  is  the  owner  of  '•*  the 
equity  of  redemption  in  and  to  the  property  described  in 
plaintiflTs  petition  in  the  above-entitled  cause,  and  in  the 
several  answers  and  cross-petitions  of  the  defendants  therein, 
and  objects  and  protests  against  the  confirmation  of  the  sale 
heretofore  made  by  the  sheriff  of  the  said  premises  described 
in  said  petition,  for  the  following  reasons,  to  wit: 

"  1.  That  said  premises  were  not  appraised  in  accordance 
to  the  laws  of  the  state  of  Nebraska;  that  they  were  not 
appraised  at  their  real  value  in  money,  but  were  appraised 
at  a  sum  far  below  and  vastly  less  than  their  real  value  in 
money. 

"2.  That  there  was  a  confederation  and  combination  oa 
the  part  of  the  judgment  lienholders  in  this  cause  to  bid 
said  property  in  at  a  certain  sum  far  less  than  its  value  and 
far  less  than  two-thirds  of  its  real  value  in  money,  and  that 
by  said  combination  and  confederation,  so  formed  and  en- 
tered into  by  the  said  judgment  lienholders,  purchasers  were 
prevented  from  bidding  at  said  sale,  and  said  property  was 
prevented  from  selling  for  a  sum  equal  to  what  it  would 
have  brought  had  such  confederation  and  combination  not 
been  formed;  that  said  confederation  and  combination  so 
formed  prevented  competition  in  bidding  at  the  sale  of  said 
property,  and  prevented  purchasers  from  bidding  thereon, 
and  was  in  fraud  of  the  rights  of  the  owner  of  the  equity  of 
redemption  of  said  premises;  and  if  said  sale  is  confirmed 
and  allowed  to  stand,  it  will  work  great  and  permanent  loss 
and  injury  to  this  defendant. 

"This  defendant  therefore  moves  the  court  that  said  sale 
be  not  confirmed,  but  that  the  same  be  set  aside  and  held 
of  no  force  or  effect." 

Subsequently  additional  objections  were  filed  by  D.  T. 
Coffman  and  George  E.  Bigelow,  as  follows: 

"And   now,    February   23,    1892,  come  the  above*named 

▲M.  art.  Ref„  Vou  XUU.  —46 
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parties  and  by  leave,  etc.,  file  the  following  objections  and 
protests  against  the  confirntiation  of  the  sheriff's  sale,  etc: 

710  u^  fpjjQ  property  was  not  properly  appraised,  as  ap« 
pears  by  appraisement  filed. 

"2.  No  proper  return  of  sale  was  made  by  the  sheriff,  as 
required  by  law,  prior  to  the  first  order  of  confirmation. 

"  3.  No  proper  notice  was  posted  in  the  sheriff's  office,  as 
is  the  custom  of  law  prior  to  sale. 

"4.  The  property  was  not  properly  described  in  the  news- 
paper publication,  as  per  affidavits  of  D.  T.  Cofifman  and 
George  E.  Bigelow,  filed  herewith  and  made  a  part  hereof, 
in  that  it  was  not  sufficiently  identified  and  located,  nor  was 
it  sufficiently  described  by  improvement,  so  as  to  distin- 
guish or  identify  it  or  to  attract  bidders  or  to  assure  them 
that  the  improvements  belonged  to  the  property. 

"5.  An  unlawful  combination  was  entered  ir)to  by  several 
of  the  claimants  and  lien  creditors  to  prevent  competition  at 
the  bidding  or  crying  of  the  sale,  and  that  such  combinatioa 
was  carried  out  and  rival  bidding  was  prevented,  to  the  injury 
of  the  defendant  and  certain  of  the  creditors. 

"  6.  The  property  was  sold  at  a  gros.sly  inadequate  price, 
far  below  what  it  would  have  brought  had  not  an  unlawful 
combination  been  entered  into  to  prevent  bidding,  and  to 
cause  it  to  be  sold  at  a  sacrifice  and  to  the  injury  of  the 
defendants  Coffman  and  to  the  second  mortgage  creditor, 
George  E.  Bigelow. 

"  7.  The  description  of  the  property  in  the  published  ad- 
vertisement was  inadequate,  vague,  and  uncertain,  and  cal- 
culated to  mislead  purchasers. 

"  8.  The  liens  in  the  district  court,  Lancaster  county, 
Nebraska,  against  the  property  sold  were  not  properly  certi- 
fied to  the  sheriff.  Witness  the  certificate,  made  a  part 
hereof,  under  date  of  February  15,  1892. 

"  9.  The  sale  was  contrary  to  law." 

Upon  a  hearing  in  the  district  court  the  objections  to  con- 
firmation were  overruled  and  the  sale  confirmed,  to  which 
action  of  the  court  the  parties  objecting  duly  excepted  and 
'**  have  removed  the  case  to  this  court  for  an  examination 
and  adjudication  upon  the  question  of  the  confirmation  of 
the  sale. 

Counsel  for  appellants  in  his  brief  filed  in  this  court  argues 
but  one  of  the  grounds  of  objection  to  confirmation  of  the 
sale,  and,  conforming  to  a  well-established  rule  that  ques- 
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tions  not  argued  here  will  be  deemed  to  be  waived,  we  con- 
clude that  he  rests  the  case  upon  the  one  ground  alone  and 
has  abandoned  all  others.  The  objection,  then,  upon  which 
the  appellants  rely  is  as  follows:  "An  unlawful  combination 
was  entered  into  by  certain  of  tlie  claimants  and  lienholders 
to  prevent  competition  at  the  bidding  or  crying  of  the  sale; 
that  such  combination  was  carried  out,  and  rival  bidding  was 
prevented,  to  the  injury  of  the  defendant  and  certain  of  the 
creditors."  The  evidence  (which  consists  of  affidavits  of 
various  persons)  discloses  that  five  of  the  lienholders,  whose 
liens  were  of  the  liens  foreclosed  in  the  action,  no  one  of  them 
being  of  sufficient  financial  ability  to  purchase  the  property, 
entered  into  an  agreement  or  combination  to  the  effect  that 
one  of  their  number,  William  Tyler,  was  to  bid  at  the  sale  in 
behalf  of  all  the  five  lienholders  and  bid  until  the  amount 
offered  for  the  premises  would  equal  the  mortgage  liens  of 
one  Gulick,  which  was  prior  to  the  liens  of  the  five  who 
entered  into  the  agreement,  and  eighty  per  cent  of  the  aggre- 
gate amount  of  their  liens.  A  careful  reading  and  analysis 
of  all  the  evidence  contained  in  the  affidavits  presented  and 
used  during  the  hearing  in  the  district  court,  as  preserved  in 
the  bill  of  exceptions  and  record  filed  in  this  court,  satisfies 
us  that  the  judge  who  rendered  the  decision  and  confirmed 
the  sale  was  fully  warranted  in  the  conclusion  which  he  evi- 
dently formed  as  a  basis  for  the  disposition  made  of  the  mat- 
ters in  controversy,  that  the  agreement  between  the  five 
lienholders  was  one  by  which  they  combined  to  jointly  pur- 
chase the  property  for  their  common  benefit,  and  not  an 
agreement  not  to- bid  or  to  '"  avoid  competition  or  to  deter 
others  from  bidding  or  competing  at  the  sale;  that  in  so 
combining  they  had  no  fraudulent  or  illegal  intent  or  pur- 
pose. This  being  established,  then,  the  question  arises  whether 
such  an  agreement  is  forbidden  by  or  is  contrary  to  law,  and 
sufficietit  to  set  aside  the  sale  to  the  trustees  acting  or  bid- 
ding for  the  parties  to  such  contract.  We  have  no  doubt 
that  in  the  earlier  cases  in  which  this  question  arose  and  was 
decided  some  courts  of  high  authority  have  announced  a 
doctrine  which  would  avoid  this  sale  solely  U|X)n  the  grounds 
of  the  formation  of  such  an  association,  regardless  of  the 
intent  or  nrotives  of  the  parties,  assigning  as  a  reason  that  its 
necessary  and  unavoidable  efTe^'t  is  to  tend  to  discourage  or 
prevent  competition;  but  the  later  cases  have  in  efTect  over- 
ruled the  above  doctrine,  and  established  what  we  consider  ft 
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better  and  more  practical  one,  that  where  an  examination  of 
all  the  facts  and  circumstances  sIjows  the  object  of  the  asso- 
ciation was  to  enable  the  parties  to  compete  where  without 
combining  they  could  not  do  so,  formed  for  an  honest  pur- 
pose and  with  such  an  intent,  and  not  with  any  view  to  pre- 
venting competition  or  deterring  bidders  or  "chilling  bids," 
the  sale  will  be  upheld  and  completed:  See  Rorer  on  Judicial 
Sales,  sec.  94;  Hunt  v.  Elliott,  80  Ind.  245;  41  Am.  Rep.  794; 
Herman  on  Executions,  sec.  205;  Freeman  on  Executions, 
sec.  297;  1  Lawson's  Riglits,  Remedies,  and  Practice,  sec.  220; 
Phippen  v.  Stickney,  3  Met.  385;  Smull  v.  Jones,  6  Watts  & 
S.  122;  Jenkins  v.  Frink,  30  Cal.  586;  89  Am.  Dec.  134; 
Fidelity  Trust  and  Safety  Vault  Co.  v.  Mobile  S.  R.  Co.,  54 
Fed.  Rep.  26;  Breslin  v.  Brown,  24  Ohio  St.  565;  15  Am.  Rep. 
627;  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J,  Eq. 
159;  Switzer  v.  Skiles,  3  Gilm.  529;  44  Am.  Dec.  723;  Marie 
V.  Garrison,  83  N.  Y.  14;  Hopkins  v.  Ensign,  122  N.  Y.  144; 
Wicker  v.  Hoppock,  6  Wall.  94;  Maffet  v.  Ijams,  103  Pa.  St. 
266;  Barling  v.  Peters,  134  111.  606;  Neely  v.  McClure  (Pa., 
Oct.  19,  1885),  1  Cent.  Rep.  230;  Ritchie  v.  »»'  Judd,  137 
III  453;  James  v.  Fxdcrod,  5  Tex.  512;  55  Am.  Dec.  743; 
Bellows  V.  Russell,  20  N.  H.  427;  51  Am.  Dec.  238;  Smith  v. 
Greenlee,  2  Dev.  126;  18  Am.  Dec.  564;  Goode  v.  Hawkins,  2 
Dev.  Eq.  393;  Smith  v.  Ullman,  58  Md.  183;  42  Am.  Rep. 
329.  The  decree  of  the  district  court  confirming  the  sale 
was  right  and  is  aflBrmed.    

Contracts  Among  Bidders  at  Judicial  Salb  to  Prevbnt  Competi- 
tion.— An  agreement  among  several  whereby  one  is  to  buy  land  about  to 
be  ofifered  at  sheriff's  sale  for  the  benefit  of  all  the  p&rties  to  the  contract, 
each  furnishing  his  proportion  of  the  money  to  the  buyer,  is  void,  as  against 
public  policy,  if  made  to  prevent  fair  competition  in  bidding,  or  for  any 
other  fraudulent  purpose.  But  parties  may  lawfully  associate  to  buy  prop- 
erty at  a  public  sale,  if  there  is  no  corrupt  bargain  or  combination  among 
them  for  the  purpose  of  preventing  a  fair  competition  among  bidders,  or 
amy  fraudulent  purpose  on  their  part  in  the  transaction.  So,  an  oral  agree- 
ment that  one  of  two  joint  mortgagees  of  personal  property  shall  buy  it  aft 
judicial  sale,  the  other  not  attending  or  bidding,  and  shall  hold,  use,  and 
dispose  of  it  for  the  benefit  of  both,  has  been  held  not  to  be  within  the 
statute  of  frauds  or  against  public  policy:  See  note  to  Barton  v,  Benson,  12 
Am.  St  Bep.  885. 
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WiTNBSS— Expert  Evidence. — A  shipwright  should  b«  permitted  to  an< 
•wer  a  hypothetical  question  upon  the  condition  of  a  yacht  before  and 
after  an  alleged  injury,  and  calling  for  his  opinion  as  to  the  cost  of  put- 
ting the  boat  into  as  good  coaditioD  as  it  was  assumed  by  the  question 
to  be  in  before  the  injury. 

EIxFERT  Evidence — Hypothetical  Qubstions. — When  the  testimony  of  an 
expert  is  proper,  counsel  may  assume  the  existence  of  any  state  of  facts 
which  the  evidence  tends  to  justify,  and  base  their  questions  upon  such 
assumption. 

Witness — Expert  Evidence. — A  Shipmaster  who  has  been  in  charge  of  • 
yacht,  which  has  subsequently  received  injuries  while  in  charge  of 
another,  may  be  asked  whether  such  injuries  were  the  result  of  ordi« 
nary  wear  and  tear. 

NiOLioENCz — Evidence  of. — Ih  ait  Acnon  Agaihst  a  Bailee  for  loss  and 
damage  to  property  by  accident,  proof  of  the  accident  may  afford  pyima 
/aeU  proof  of  negligence. 

Bailor  akd  Bailee — Bukdbk  ov  Proov  as  to  Cars. — If  a  bailor  provei 
the  condition  in  which  he  delivered  his  property  to  the  bailee,  the  na- 
ture of  subsequent  injuries  suffered  by  it,  and  that  they  were  not  the 
result  of  ordinary  wear  and  tear,  he  makes  out  a  prima  facie  caso;  and 
the  burden  of  proof  shifts  to  the  bailee  if  he  had  the  property  within  his 
exclusive  control,  and  he  must  be  held  answerable  for  such  injuries, 
aniess  he  can  show  that  they  were  not  the  reealk  of  bis  want  of  proper 
care. 

/.  Noble  Hayes,  for  the  appellant 

R.  Bumham  Moffat,  for  the  respondent. 

■  Bartlbtt,  J.    This  is  an  appeal  by  the  defendant  from  a 
judgment  of  the  general  terra  of  the  city  court  of  Brooklyn 
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*  modifying  and  aflSrining  a  judgment  for  plaintiflf  on  trial 
before  a  referee. 

The  plaintiff,  a  yacht-builder,  sued  for  services  rendered 
and  materials  furnished  to  defendant's  yacht  White  Wing. 

The  defendant  contested  the  plaintiff's  claim,  and  set  up 
two  counterclaims;  the  first  alleged  that  plaintiff  was  indebted 
to  the  defendant  in  the  sum  of  five  hundred  dollars  for  dam- 
ages growing  out  of  plaintiff's  negligence  in  the  perform- 
ance of  a  contract  to  give  a  mooring-berth,  and  take  care 
of  defendant's  yacht,  White  Wing,  while  out  of  commission; 
the  second  averred  that  plaintiff,  through  his  negligence,  had 
lost,  or  failed  to  deliver  upon  demand,  to  defendant,  a  yacht's 
small  boat  of  the  value  of  sixty-five  dollars. 

The  referee  allowed  the  plaintiff^s  demand,  and  dismissed 
both  counterclaims. 

The  general  term  held  that  the  first  counterclaim  was  im- 
properly dismissed  on  the  ground  that  certain  evidence  was 
erroneously  excluded,  and  that  a  presumptive  case  of  negli- 
gence was  made  out  against  plaintiff. 

Instead  of  reversing  the  judgment  and  ordering  a  new 
trial  the  general  term  held  that  the  amount  in  dispute  under 
the  first  counterclaim  was  thirty-six  dollars,  and  that  the  judg- 
ment should  be  reduced  by  that  amount  and  interest,  mak- 
ing a  total  of  forty-one  dollars  and  sixty-five  cents,  and  as 
60  reduced  should  be  affirmed,  or,  in  default  of  reduction, 
reversed. 

The  plaintiff' stipulated  to  reduce  the  judgment,  and  there- 
upon it  was  affirmed. 

The  general  term  was  obviously  in  error  in  holding  that 
thirty-six  dollars  and  interest  was  the  amount  involved  un- 
der the  first  counterclaim. 

The  defendant  claimed  that  his  yacht,  while  in  plaintiff's 
custody,  was  seriously  damaged,  and  demanded  five  hundred 
dollars.  The  defendant,  under  cross-examination,  testified 
that,  in  a  conversation  with  the  plaintiff,  the  latter  said  that 
to  make  temporary  repairs  of  the  yacht,  and  to  put  it  in 
shape  where  injuries  would  not  go  any  farther,  it  would  cost 
about  thirty-six  dollars.  The  defendant  then  adds:  "  I  am  not 
able  to  recollect  fully  *  what  the  repairs  were  beyond  they 
were  temporary.  It  was  not  pretended  that  they  would  put 
the  boat  back  in  her  original  shape."  This  is  not  denied  by 
plaintiff,  although  he  was  afterward  recalled  as  a  witness 
several  times. 
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The  defendant  sought  to  prove  the  amount  of  his  damages 
under  this  counterclaim  by  calling  as  a  witness  Maurice  D. 
Lawrence,  a  sljipwright.  This  witness  was  put  a  hypotheti- 
cal question  which  assumed  the  condition  of  the  yacht  before 
and  after  her  injury,  and  then  asked  what  it  would  cost  to 
put  the  boat  after  the  damage  described  in  as  good  condition 
as  she  was  assumed  by  the  question  to  be  at  the  time  she  wag 
laid  up.     This  question  was  objected  to  and  excluded. 

We  think  this  was  error;  the  question  was  within  the  well- 
settled  rule,  as  laid  down  by  this  court,  that,  when  the  testi- 
mony of  experts  is  proper,  counsel  may  assume  the  existence 
of  any  state  of  facts  which  the  evidence  fairly  tends  to  jus- 
tify: Stearns  v.  Fieldj  90  N.  Y.  641,  and  cases  cited. 

Defendant's  effort  to  make  this  proof  is  further  evidence 
that  the  general  term  was  mistaken  in  assuming  that  the 
amount  in  dispute  was  thirty-six  dollars  and  interest. 

We  agree  with  the  general  term  that  it  was  error  in  the 
referee  to  exclude  the  evidence  of  John  Macdonald  (a  ship- 
master, who  was  in  command  of  the  White  Wing  the  season 
before  plaintiff  took  charge  of  her),  when  asked  if  the  injuries 
to  the  yacht  were  the  result  of  ordinary  wear  and  tear. 

While  it  is  true,  as  a  general  proposition,  that  a  bailor 
charging  negligence  on  the  part  of  a  bailee  rests  under  the 
burden  of  proof,  yet  oftentimes  slight  evidence  will  shift  the 
burden  to  the  bailee.  In  an  action  against  a  bailee  for  loss 
or  damage  to  goods  by  accident,  proof  of  nature  of  the  acci- 
dent may  afford  prima  facie  proof  of  negligence:  J.  Russell 
Mfg.  Co.  v.  New  Haven  Steamboat  Co.,  50  N.  Y.  121. 

In  the  case  at  bar  if  the  defendant  in  support  of  his  first 
counterclaim  is  able  to  prove  the  condition  of  the  yacht  when 
delivered  to  plaintiff,  the  nature  of  the  subsequent  injuries 
she  sustained,  and  that  they  were  not  the  result  of  ordinary 
wear  and  tear,  he  will  have  made  out  a  pnma  facie  case,  and 
the  •  burden  of  proof  will  be  shifted  to  the  plaintiff,  who,  as 
bailee,  had  the  yacht  exclusively  within  his  control,  and 
should  be  able  to  show  the  manner  in  which  he  discharged 
bis  contract  obligations  in  the  premises:  Curtis  v.  Rochester 
etc.  R.  R.  Co.,  18  N.  Y.  544;  75  Am.  Dec.  258;  Collins  t. 
Bennett,  46  N.  Y.  494.  We,  of  cojirse,  express  no  opinion  as 
to  the  merits,  but  simply  lay  down  the  rule  of  evidence 
applicable  to  this  case. 

By  reason  of  the  errors  disclosed  in  this  record  before  the 
referee  and  at  the  general  term  there  must  be  a  new  triaL 
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In  view  of  this  conclusion,  it  is  unnecessary  to  examine 
the  question  presented  by  the  dismissal  of  the  second  counter- 
claim. 

The  respondent's  point  that  the  appeal  should  be  dismissed, 
because  the  matter  in  controversy  is  less  than  five  hundred 
dollars,  is  not  well  taken. 

The  judgment  appealed  from  is  reversed,  with  costs  to 
abide  the  event  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed.  

Witnesses — Experts — Hypothetical  Questions. — In  putting  a  hypo- 
thetical question  to  an  expert  the  attorney  may  assume  as  proved  all  that  the 
evidence  tends  to  prove:  Quinn  v.  Hiyyins,  63  Wis.  664;  53  Am.  Rep.  305, 
and  extended  note;  but  there  must  be  evidence  tending  to  prove  the  sup- 
posed facts:  Meeker  v.  Meeker,  74  Iowa,  352;  7  Am.  St.  Rep.  489,  and  note; 
Gulf  etc.  Ry.  Co.  v.  Compton,  76  Tex.  667;  People  v.  Dvnue,  80  Cal.  34;  Brber 
V.  herring,  115  Pa.  St.  599;  and  it  must  be  confined  to  the  assumed  facts 
upon  which  the  expert's  testimony  is  desired:  Mayor  v.  Wright,  63  Mich. 
32;  and  it  must  be  so  framed  as  to  faiily  reflect  the  facts  ailmitted  or  proved 
by  other  witnesses:  Burgo  v.  State,  26  Neb.  639.  Hypothetical  questions 
should  be  based  on  facts  assumed  to  have  been  proven:  People  v.  McEivuine, 
121  N.  Y.  250;  18  Am.  St.  Rep.  820,  and  note.  A  hypothetical  question  to 
an  expert  which  excludes  from  his  consideration  facts  already  proved  should 
not  be  permitted  when  the  excluded  facts  are  necessary  to  enable  him  to 
form  an  intelligent  opinion:  Vosburg  v.  Putney,  80  Wis.  523;  27  Am.  St. 
Rep.  47.  An  expert  may  be  asked  his  opinion  based  upon  a  particular 
portion,  though  not  the  whole  of  the  testimony,  the  truth  of  which  is 
assumed:   Yardley  v.  Cuthberison,  108  Pa.  St.  395;  56  Am,  Rep.  218. 

Negligence. — There  is  a  presumption  of  negligence  from  the  happening  of 
an  accident:  Uggla  v.  West  Endetc.  Ry.  Co.,  160  Mass.  351;  39  Am.  St.  Rep. 
481.  This  question  is  thoroughly  discussed  in  the  extended  notes  to  Phila- 
delphia etc.  R.  R.  Co.  V.  Anderson,  20  Am.  St.  Rep.  490;  IJuey  v.  Gahleubeck, 
6  Am.  St.  Rep.  792,  and  the  note  to  Fleming  v.  Piitsbunjh  etc  Ry.^  38  Am. 
St.  Rep.  837. 

Bailment — Negligence — Burden  of  Proof. — The  bailor  has  the  burden 
of  proving  that  the  bailee's  negligence  caused  a  loss  or  injury  when  the 
bailee  proves  the  loss  or  injury  and  the  attending  facts  and  circumstances: 
Mdls  V.  Gilbreth,  47  Me.  320;  74  Am.  Dec.  487,  and  note.  The  burden  of 
proof  of  negligence  is  on  the  plaintiff  in  an  action  on  the  case  for  negligence 
against  the  bailee  of  a  horse  for  hire,  and  is  not  shifted  by  showing  that  the 
horse  was  sound  when  delivered  to  the  badee,  and  when  returned  was 
injured  in  a  way  that  does  not  ordinarily  occur  without  neglicence:  Malaney 
V.  Taft,  60  Vt.  571;  6  Am.  St.  Rep.  135,  and  note.  Contra,  Cumins  v.  Wood^ 
44  III.  416;  92  Am.  Dec.  189,  and  note.  Neglig(  nee  is  not  presumed  from 
the  destruction  of  goods  by  fire  while  in  the  hands  of  a  bailee  for  hire,  and, 
if  the  bailor  seeks  to  recover  of  the  bailee  on  account  of  the  latter's  negli* 
gence,  he  must  allege  and  prove  it:  Lancaster  Mills  v.  Merdiant«' CoUon-pie$$ 
Co.,  89  Tena.  1;  24  Am.  St.  Rep.  586. 
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Saunders  v.  New   York  Central  and  Hudsoh 
River  Railroad  Company. 

[144  Nsw  York,  75.] 

AoOBBTloir. — To  give  a  littoral  proprietor  title  to  land  by  accretion  the  iii« 
crease  must  be  in  such  imperceptible  degrees  that  although  persons  are 
able  to  perceive  from  time  to  time  that  the  land  has  increased  on  the 
water  line,  they  could  not  perceive  the  progress  of  the  accumulation  at 
the  time  it  was  made.  The  filling  up  of  a  bay  by  cutting  down  the 
banks  and  bluffs  above  the  shore  does  not  give  title  by  accretion  within 
this  rule. 

AocRKTioN — Artificial  Filling  in  of  Waters.— Titlb  to  Land  Cot* 
ERED  BT  Water  and  Bklonginq  to  the  State  cannot  be  acqnired  by 
accretion  by  the  owner  of  the  adjacent  upland  filling  in  in  front  of  tliem, 
and  thus  extending  them  out  beyond  the  former  water  line.  As  be* 
tween  him  and  the  state,  it  still  legally  remains  land  under  water,  and 
subject  to  be  dealt  with  as  such. 

Grant  of  Pcblic  Lands — Collateral  Attack  upon. — A  grant  of  pub- 
lic lands  cannot  be  impeached  collaterally  unless  it  is  void  upon  its 
face.  It  must  be  assailed,  if  at  all,  by  a  direct  proceeding  to  review 
the  determination  of  the  commissioners  of  the  land-.ofiSce,  or  by  an  ac- 
tion in  equity  to  set  it  aside,  and  the  recitals  in  it  are  prima  facie  evidence 
of  its  regularity  and  of  compliance  with  the  preliminary  requisites  of 
the  statute. 

Lands  Under  Navigable  Waters,  State  Title  to  akd  Power  Over. — 
While  the  state  holds  the  title  to  lands  under  navigable  waters  in 
a  certain  sense  as  trustee  for  the  public,  it  is  competent  for  the  su- 
preme legislative  power  to  authorize  and  regulate  grants  of  the  same 
for  the  public  and  such  other  purposes  as  it  may  determine  to  he  for 
the  best  interest  of  the  state;  and  the  legislature  may  authorize  the 
commissioners  of  the  land-ofiice  to  grant  to  a  railroad  company  such 
lands  covered  by  navigable  waters  as  may  be  required  for  the  purpoeea 
of  the  road. 

EiPARiAN  Proprietors  —  Obstrcctiok  of  Access  of  to  Navigablx 
Waters. — A  railway  company,  authorized  to  construct  its  road  along  or 
over  navigable  waters  of  the  state,  has  no  right  to  so  construct  it  as  t4 
obstruct  access  to  such  waters  from  the  uplands  to  the  extent  of  inter 
fering  with  the  rights  of  the  adjacent  riparian  proprietors.  Where  tht 
roadbed  passes  between  the  uplands  and  the  usual  place  of  access  to 
such  waters  and  cannot  conveniently  be  crossed,  it  is  the  duty  of  the 
corporation  at  its  own  expense  to  construct  and  maintain  convenient 
passes  or  roads  across  or  under  the  railroad  for  the  passage  of  persons, 
cattle,  carriages,  aud  teams  from  the  uplands  to  such  navigable  waters 

Hamilton  Harris,  for  tlie  appellant. 

Ralph  Primej  for  the  respondents. 

'•  O'Brien,  J.  The  plaintiiTs  are  the  owners  of  certain 
uplands  on  the  ensterly  shore  of  the  Hudson  river  at  Yon- 
kers,  and  tliey  brought  tliis  action  to  enjoin  and  restrain  the 
defendant  from  maintaining  or  operating  its  railroad  over  or 
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upon  a  parcel  of  land  sixty  feet  in  width  and  about  one  hun- 
dred feet  in  length,  situated  below  the  original  high-water 
mark  and  in  front  of  their  uplands.     The  courts  below  have 
sustained  the  action  upon  the  ground  that  the  plaintiffs  have 
the  title  to  the  disputed  parcel,  and  that  the  possession  and 
use  of  the  same  by  the  defendant  is  wrongful.     The  impor- 
tant questions  of  law  involved  cannot  be  discussed  or  clearly 
understood  without  ®*  an  accur-ate  knowledge  of  the  mate- 
rial facts.     Omitting  many  that  are  merely  incidental  and 
collateral,  the  following  facts,  as  to  which  there  is  no  dispute, 
lie  at  the  basis  of  the  controversy.     The  defendant's  present 
corporate  organization  dates  from  the  year  1869,  when  the 
New  York  Central  and  Hudson  River  railroads  were  consoli- 
"dated  into  one  corporation,  under  the  authority  of  the  statute 
passed  in  that  year.     It  absorbed  these  two  corporations,  and 
succeeded  to  all  the  rights,  powers,  and  franchises  that  either 
or  both  possessed,  or  could  exercise,  and  became  capable  of 
acquiring  additional  rights,  franchises,  and   powers  In  con- 
formity with  law.     The  Hudson  River  Railroad   Company 
was  incorporated  by  chapter  216  of  the  Laws  of  1846.     Power 
was  conferred  upon  it  to  enter  upon  any  land  or  water  for 
the  purj)ose  of   locating  its  road  and  making  surveys   and 
maps.     The  location  of  tiie  road  at  the  point  in  question  was 
fixed  by  a  map  filed  in  September,  1847.     It  extended  from 
two  points  of  land  across  a  considerable  bay  formed  by  the 
river,  quite  a  distance  from  the  shore  and  below  high-water 
mark,  requiring  a  width  of  seventy-three  feet  in  the  bed  of 
the  river.     At  tiiat  time  one  Ethan  Flagg  was  the  owner  of 
the  uplands  on  the  easterly  shore  of  the  bay,  and  opposite  the 
land  under  water  which  the  railroad  required.     He  owned  to 
high-water  mark,  with  such  incidental  rights  in  the  shore 
and  river  as  pertain  to  riparian  ownership.     In  August,  1847, 
he  granted  to  the  railroad,  for  the  consideration  of  one  hun- 
dred dollars,  a  strip  of  land  under  the  waters  of  the  river,  be- 
low higli-water  mark,  seventy-three  feet  wide,  just  westerly 
from   and  adjoining  the  parcel  in  question.     Subsequently, 
and  not  later  than  the  year  1849,  the  railroad  was  constructed 
by  building  a  solid  embankment  of  earth  across  the  bay,  upon 
the  land  under  water  so  granted,  and  that  part  of  the  river 
east  of  the  embankment  became,  as  described  in  the  findings, 
a  landlocked  bay,  except  that  at  a  point  north  of  the  lands  of 
Flagg  a  small  culvert  was  constructed  under   the  roadbed 
through  which  only   small  boats  could  pass  at  half  tide. 
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While  this  opening  permitted  the  ^ow  of  the  water  to  some 
extent  into  the  bay,  yet  it  is  plain  that  the  bay  was  substan- 
tially cut  ofT  from  ®*  the  channel  of  the  river  except  so  far  as 
communication  was  possible  across  the  railroad.  It  is  im- 
portant here  to  get  a  clear  understanding  of  the  respective 
rights  of  Flagg  and  his  grantee,  the  railroad  company,  and 
the  changes,  if  any,  which  this  grant  worked  upon  his  riparian 
rights,  since  the  plaintiffs  have  succeeded  only  to  his  rights. 
There  was  no  stipulation  in  the  deed  binding  the  railroad 
to  construct  any  culvert  or  other  means  of  access  by  water 
from  the  bay  to  the  channel  of  the  river,  but  the  deed  re- 
served all  the  rights  of  the  grantor  to  all  lands  below  high- 
water  mark  in  the  river  except  the  portion  taken  by  the 
railroad  for  its  use  as  then  located.  The  railroad  was  re- 
leased from  all  damages  which  the  grantor  might  sustain 
by  reason  of  the  constrtiction  of  the  road  through  his  lands 
and  premises  during  the  construction  of  the  same  in  front  of 
his  premises.  The  railroad  covenanted  in  the  deed  that 
Flagg,  his  heirs  or  assigns,  might  at  any  time  erect  a  wharf 
or  wharves  into  the  river,  and  connect  the  same  with  the 
property  line  of  the  road,  and  that  the  company  should  make 
and  prepare  the  way  over  its  track  for  free  passage  of  the 
grantor,  his  heirs  and  assigns,  to  the  wharf  or  wharves  when- 
ever erected. 

The  railroad  was,  therefore,  built  in  the  bed  of  the  river 
across  the  bay,  in  front  of  the  grantor's  uplands,  with  his 
consent,  and,  except  as  specially  provided  in  the  deed,  his 
original  riparian  rights  were  thereby  cut  down  and  dimin- 
ished to  such  extent  as  was  reasonably  necessary  for  the 
maintenance  and  operation  of  a  railroad  upon  the  seventy- 
three  feet  granted.  This  proposition,  I  think,  is  not  denied, 
and  there  is  really  no  controversy  as  to  the  right  of  the 
defendant  to  maintain  and  operate  its  road  within  the  lines 
of  tlie  original  grant.  The  plaintiffs'  contention  rests  upon 
subsequent  acts,  which  must  now  be  stated. 

The  plaintiffs  have  succeeded  to  Flagg's  title  to  the  uplands 
through  various  iiiesne  conveyances,  and,  except  their  claim 
to  accretion  by  filling  up  the  bay  east  of  the  railroad,  which 
will  be  referred  to  hereafter,  they  have  his  title  and  no  other. 
In  June,  1868,  the  defendant  resolved  to  change  its  line,  or 
lather,  ***  it  seems,  to  make  the  roadbed  wider,  and  for  that 
purpose  to  acquire  more  land.  The  necessary  surveys  and 
ma]>s  for  that  purpose  were  made  and  filed,  which  included 
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the  parcel  in  question,  a  strip  east  of  and  adjoining  the 
seventy-three  feet,  which  extended  the  roadbed  toward  the 
shore  and  the  upland  sixty  feet,  but  all  below  original  high- 
water  mark.  The  defendant  procured  a  patent  of  this  strip 
from  the  commissioners  of  the  land-office  December  26,  1873, 
under  the  provisions  of  the  General  Railroad  Act  (Laws  of 
1850,  c.  140,  sec.  25).  This  is  the  grant  upon  which  the 
defendant's  claim  of  title  is  founded.  But  the  plaintiffs  also 
claim  title,  and  their  claim  rests  upon  the  following  facts: 
In  the  year  1869,  and  again  in  1887,  they  or  their  grantors 
obtained  from  the  state,  through  the  commissioners  of  the 
land-oflBce,  patents  for  a  strip  of  land  under  water  westerly 
of  the  original  exterior  line  of  the  railroad,  about  one  hun- 
dred and  twenty  feet  wide  and  adjoining  the  railroad,  as  was 
apparently  contemplated  by  the  Flagg  deed,  but  these  patents 
did  not  embrace  any  part  of  the  parcel  in  question,  which  is 
wholly  easterly  of  the  roadbed  as  originally  constructed.  In 
the  year  1853  one  of  the  plaintiffs'  predecessors  in  title  of  the 
uplands  filled  in  the  bay  between  the  original  shore  and  the 
railroad,  by  depositing  therein  earth  taken  from  the  banks 
and  bluffs  on  the  uplands,  but  this  filling  did  not  entirely 
reclaim  the  submerged  land,  as  the  water,  especially  at  high 
tide,  continued  to  flow  over  it  to  some  extent.  But  in  the 
year  1870,  when  the  defendant  was  about  to  increase  the 
width  of  its  roadbed,  it  made  extensive  additional  filling  on 
the  strip  in  question,  and  raised  it  up  on  a  grade  with  its 
original  roadbed,  and  then  laid  down  additional  tracks  upon 
it,  and,  having  obtained  the  grant  from  the  state,  of  December 
26,  1873,  has  since  substantially  operated  its  railroad  upon  a 
roadbed  one  hundred  and  thirty-three  feet  in  width.  The 
plaintifilB  have  no  grant  whatever  from  the  state  or  otherwise 
of  the  parcel,  but  rest  their  claim  of  title,  aside  from  their 
general  riparian  rights,  upon  the  reclamation  of  the  land  by 
filling  up  in  1853. 

Accretion  is  undoubtedly  one  of  the  modes  by  which  a  title 
®'  to  land  may  be  acquired,  but  whether  any  title  vested  in 
the  plaintifiFs  or  any  of  their  grantors  in  that  way,  under 
these  circumstances,  must  be  considered.  The  general  rule 
is  that,  in  order  to  give  a  littoral  proprietor  title  to  land  by 
accretion,  the  increase  must  be  by  such  imperceptible  degrees 
that,  although  persons  are  able  to  perceive  from  time  to  time 
that  the  land  has  increased  on  the  water  line,  they  could  not 
perceive  the  progress  of  the  accumulation  at  the  time  it  was 
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made;  Mulry  v.  Norton,  100  N.  Y.  424.  Tl)e  filling  up  of  the 
bay  by  cutting  down  the  banks  and  bluffs  above  the  shore 
certainly  did  not  give  title  by  accretion  within  this  rule. 
The  case  of  Steers  v.  City  of  Brooklyn,  101  N.  Y.  51,  does  not, 
I  think,  sustain  the  plaintiffs'  contention.  When  the  opin- 
ion in  that  case  is  examined  in  connection  with  the  facts  in 
the  record  and  with  the  statutes  under  which  the  plaintiff 
claimed,  it  will  be  seen  that  the  defendant  simply  built  a  pier 
upon  lands,  the  title  to  which  was  in  the  plaintiff,  and  the 
decision  was  to  the  effect  that  the  pier  thus  built  became  the 
property  of  the  plaintiff  upon  whose  lands  it  was  located.  It 
may  be  true  that  when  a  man  builds  a  structure  upon  his 
neighbor's  land  it  becomes  attached  to  and  a  part  of  the  free- 
hold upon  which  it  stands,  and  inures  to  the  benefit  of  the 
owner  of  the  soil  in  the  absence  of  some  agreement,  express 
or  implied,  to  the  contrary. 

But  that  principle  has  no  application  to  this  case,  for  the 
reason  that  here  no  one  filled  up  any  land  to  which  the  plain- 
tiffs or  any  of  their  grantors  had  title,  and  the  plaintiffs' 
grantors  could  not  acquire  title  by  filling  up  lands  under 
water  that  belonged  to  the  state.  The  plaintiffs'  contention 
in  this  respect  is  answered  by  the  remarks  of  Earl,  C.  J.,  in 
the  case  of  the  People  v.  Commissioners  of  Land-office,  135 
N.  Y.  447,  where,  after  discussing  some  other  claims  of  the 
relator,  he  says:  "  But  he  seems  to  place  some  reliance  upon 
other  facts.  A  few  years  before  the  grant  to  the  company, 
he,  being  president  of  the  company,  caused  the  refuse  fron> 
its  foundries  to  be  deposited  in  the  water  west  of  the  railroad 
upon  some  of  the  land  underwater,  subsequently  **  granted 
to  the  company,  and  by  this  deposit  the  land  was  raised 
above  the  water.  He  certainly  acquired  no  title  to  the  land 
by  thus  entering  upon  it  without  any  right  and  filling  it  up, 
and  he  did  not  thus  become  the  proprietor  of  the  'adjacent 
land,'  within  the  meaning  of  the  statute  above  quoted.  As 
between  him  and  the  state,  it  still  legally  remained  land 
*under  water,'  to  be  dealt  with  as  such." 

There  is  not,  I  think,  any  autliority  in  this  state  to  sustain 
the  proposition  that  an  adjacent  owner  can  acquire  title  to 
lands  under  the  waters  of  the  Hudson  river  below  high-water 
mark  by  filling  it  up,  and  the  contention  certainly  has  no 
foundation  in  reason  or  justice.  No  rights  vested  in  the 
upland  owner  in  virtue  of  these  acts  that  he  did  not  poa- 
eess  before. 
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This  conclusion  necessarily  leaves  the  plaintiffs  without 
any  right  to  the  parcel  in  question  that  can  be  derived  from 
its  title  or  ownership  and  goes  far  to  defeat  the  action,  since 
they  can  succeed  only  upon  the  strengtli  of  their  own  title, 
and  not  upon  the  weakness  or  defects  of  the  defendatit's. 
But  to  rest  here  would  leave  open  for  further  controversy 
some  important  questions  that  are  raised  by  the  objections 
urged  against  the  title  of  the  defendant  and  which  are  neces- 
sary to  decide  in  order  to  define  with  accuracy  the  rights  of 
the  parties.  The  learned  counsel  for  the  plaintifTs  insists 
that  the  grant  from  the  state  to  the  defendant  of  the  parcel 
in  question  by  the  patent  of  December  26,  1873,  is  absolutely 
void  for  reasons  which  require  some  consideration.  Before 
examining  these  objections,  however,  it  may  be  well  to  observe 
that  the  plaintiffs  cannot  impeach  this  grant  collaterally 
unless  it  is  void  upon  its  face.  It  must  be  assailed,  if  at  all, 
by  a  direct  proceeding  to  review  the  determination  of  the 
commissioners  of  the  land-office,  or  by  an  action  in  equity  to 
set  it  aside,  and  the  recitals  in  it  are  prima  facie  evidence  of 
its  regularity  and  of  compliance  with  the  preliminary  requi- 
sites of  the  statute:  Blakeslee  Mfg.  Co.  v.  Blakeslee  Sons'  Iron 
Works,  129  N.  Y.  155;  New  York  Cent.  etc.  R.  R.  Co.  v.  Aldridge, 
135  N.  Y.  83;  De  Lancey  v.  Piepgras,  138  N.  Y.  26.  It  is  not 
iind  cannot  ***  well  be  claimed  that  this  action,  though  in 
equity,  is  to  set  aside  the  patent.  It  is  to  restrain  a  trespass 
upon  the  plaintiffs'  rigiits  of  property.  If  the  commissioners 
had  the  power  to  make  the  grant  upon  any  state  of  facts 
their  action  concludes  the  plaintiffs,  and  this  brings  us  to  the 
objections  urged  against  it  by  them. 

The  main  assault  is  based  upon  the  proposition  that  the 
state  had  the  title  to  this  land,  not  as  proprietor,  but  as  sov- 
ereign and  trustee  for  the  public.  The  contention  as  to  the 
nature  of  the  title  cannot  be  denied,  but  the  tonclusion 
sought  to  be  drawn  from  the  fact  does  not  follow.  The  ques- 
tion was  decided  in  this  court  in  Langdon  v.  Mayor,  93  N.  Y. 
129,  and  Mayor  v.  Hart,  95  N.  Y.  443,  and  has  recently  been 
examined  with  great  learning  by  the  supreme  court  of  the 
United  States  in  the  case  of  Illinois  Cent.  R.  R.  Co.  v.  Illinois^ 
146  U.  S.  387. 

That  case  involved  the  title  to  a  vast  tract  of  land  under 
the  waters  of  Lake  Michigan,  in  and  around  the  harbor  of 
Chicago,  extending  a  mile  east  of  the  exterior  line  of  the 
original  roadbed  of  the  railroad,  which  the  state  assumed  to 
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grant  to  that  corporation  in  1869.     It  was  held  that  the  own- 
ership, dominion,  and  sovereignty  over  lands  covered  by  tide 
waters,  within  the  limits  of  the  several  states,  belong  to  the 
respective  states  within  which  they  are  found,  with  the  con- 
sequent riglit  to  use  or  dispose  of  any  portion  thereof,  when 
tlmt  can  be  done  without  substantial  impairment  of  the  pub- 
lic interests,  and  subject  to  the  paramount  right  of  Congress 
to  control  their  navigation  so  far  as  necessary  for  the  r<  gula- 
tion  of  commerce  with  foreign  nations  and  among  the  Ktaus, 
and  that  the  same  rule  was  applicable  to  land  under  the 
waters  of  the  great  lakes.     That  the  original  roadbed,  two 
hundred  feet  wide,  with  the  necessary  sidings  and  crossings 
which  had  been  granted  to  it  by  the  state,  under  a  prior 
grant  and  various  ordinances  of  the  city  of  Chicafjo,  was  a 
reasonable  public  use,  and  no  encroachment  upon  the  do- 
main  of  the   state,   and    was   valid.     But  that   the   grant 
extending  one   mile  easterly   of  the   line  of    the   roadbed 
amounted  to  an  abdication  of  its  sovereignty  *•  and  control 
by  the  state  over  the  waters,  and,  in  effect,  a  breach  of  the 
trust  under  which  it  held  tiie  same,  and  therefore  revocable 
by  the  action  of  a  subsequent  legislature.     The  doctrine  of 
that  case,  with  respect  both  to  wjiat  was  sustained  and  what 
was  condemned,  amply  supports  the  grant  in  tijis  case,  even 
if  there  was  any  ground  for  supposing  that  our  own  decisions 
■do  not  completely  settle  the  question,  as  I  think  they  do. 
The  land  which  a  railroad  corporation  acquires  in  this  state, 
though  it  n)ay  be  technically  called  a  fee,  is  for  its  use  as  A 
public  highway,  and  this  is  a  use  for  the  benefit  of  the  pub- 
lic, though  perhaps    the  j)articular  purpose  for    which  the 
grant  was  made  is  not  very  material:  Langdon  v.  Mayor,  93 
N.  Y.  129.     While  the  state  holds  the  title  to  lands  under 
-navigable  waters  in  a  certain  sense  as  trustee  for  the  public, 
•it  is  competent  for  the  supreme  legislative  power  to  authorize 
and  regulate  grants  of  the  same  for  public  or  sucIj  other 
.purposes  as  it   may  determine  to  be   for  the  best  interests  of 
ithe  state,  and  the  legislature  has  conferred   power  upon  the 
-connnissioners  of  the   land-odice   to  make  such  grants  for 
4'ailroad  purposes:  Shively  v.  Bnwlby,  152  U.  S.  1.     Chiipter 
140,  sections  25  and  49,  of  the  Laws  of  1850,  empowers  the 
'Commissioners   to  grant    to  any   railroad   company  formed 
•under  that  act  any  land  belonging  to  the  people  of  the  state 
which  may  be  required  for  the  purposes  of  the  road,  u|>on 
4iuch  terms  as   may  be  agreed  upon  by  theiQ.     This  right 
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vested  in  the  defendant  under  the  statute  which  authorized 
the  consolidation,  and  applies  to  all  railroads  by  section 
forty-nine. 

There  is  nothing  in  any  of  the  cases  in  this  court  to  the 
contrary.  In  fact  the  point  was  not  involved  in  any  of  them. 
In  New  York  Cent.  etc.  R.  R.  Co.  v.  Aldridge,  135  N.  Y.  83, 
both  the  upland  proprietor  and  the  railroad  had  a  grant  from 
the  state  of  the  same  land  under  water,  but  that  of  the  up- 
land owner  was  four  years  earlier  in  point  of  time,  and  it 
was  held  that  his  was  the  superior  title.  Except  for  the 
prior  grant  the  power  to  patent  to  the  railroad  was  assumed. 
In  the  case  of  Rumsey  v.  New  York  etc.  R.  R.  Co.,  114  N.  Y. 
423,  when  it  first  came  before  the  second  division,  it  was  held 
that  a  railroad  company  that  had  constructed  its  roadbed 
along  *''  the  shore  of  the  river  was  not  an  "  adjacent  owner" 
within  the  meaning  of  the  statute,  and  that  an  additional 
grant  made  to  it  by  the  state  did  not  cut  off  the  riparian 
rights  of  the  upland  owner. 

When  the  same  case  was  here  again  (133  N.  Y.  79;  28  Am. 
St.  Rep.  600;  136  N.  Y.  543)  it  appeared  that  the  railroad 
had  cut  off  the  plaintiff's  access  to  the  river  by  building  its 
road  upon  his  land  without  any  grant  or  condemnation  pro- 
ceedings, and  we  held  he  was  entitled  to  damages.  None  of 
these  cases  question  the  right  of  the  state  to  make  grants  of 
land  to  railroads  for  railroad  purposes,  and  in  all  of  them  the 
right  is  recognized. 

It  is  said  that  the  commissioners  were  expressly  prohibited 
from  making  grants  of  land  under  the  waters  of  the  Hudson 
river  to  any  one  but  the  adjacent  riparian  owner,  and  the 
defendant,  not  being  such  owner,  could  take  no  title  by  the 
grant.  This  prohibition  is  found  in  the  Revised  Statutes, 
passed  at  a  time  when  grants  for  railroad  purposes  were  not 
contemplated:  1  Rev.  Stats.  208,  sec.  67;  but  no  such  limita^ 
tion  is  to  be  found  in  section  25  of  the  act  of  1850,  authoriz- 
ing grants  for  railroad  purposes.  To  hold  that  a  railroad 
company  could  not  take  from  the  grant  of  the  state  in  such 
cases,  unless  it  was  an  upland  proprietor,  would  render  the 
statute  practically  inoperative.  That  was  a  subsequent  and 
independent  enactment  for  a  special  purpose,  enlarging  the 
power  of  the  commissioners,  and  the  restrictions,  qualifica- 
tions, and  limitations  contained  in  the  Revised  Statutes  as 
to  upland  ownership  were  not  imported  into  it.  The  defend- 
ant's patent  from  the  state  was,  therefore,  valid  and  effectual 
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to  veet  it  with  all  the  rights  that  the  state  had  in  the  parcel 
in  question.  But  it  could  not  extinguisli  or  impair  the  ease- 
ment or  riparian  rights  which  the  plaintiffs  or  their  grantors 
had  as  owners  of  the  uplands  and  bank  of  the  river. 

What  these  rights  are  has  been  decided  in  Rumsey  v.  New 
York  etc.  R.  R.  Co.,  133  N.  Y.  79,  28  Am.  St.  Rep.  600,  and 
since  that  decision  reaflBrmed  in  the  case  of  the  Illinois  Cent. 
R.  R.  Co.  V.  Illinois,  146  U.  S.  387.  They  embrace  the  right 
of  access  to  the  channel  or  navigable  part  of  the  river  for 
navigation,  fishing,  and  such  other  uses  as  ®®  commonly 
belong  to  riparian  ownership,  the  right  to  make  a  landing, 
wharf,  or  pier  for  his  own  use  or  for  that  of  the  public,  with 
the  right  of  passage  to  and  from  the  same  with  reasonable 
safety  and  convenience.  But  the  trial  court  has  found  that 
the  title  to  this  parcel  of  land  was  not  in  the  defendant,  but 
in  the  plaintiffs,  and,  eo  far  as  the  judgment  rests  upon  these 
findings,  it  cannot  be  sustained.  It  practically  deprives  the 
defendant  of  all  use  or  possession  of  the  land  for  any  pur- 
pose, and  requires  it  to  wholly  discontinue  the  operation  of 
its  railroad  upon  it.  We  have  already  seen  how  the  rights 
of  the  upland  owner  were  aflfected  by  the  grant  from  Flagg, 
tinder  which  the  defendant  acquired  the  right  to  operate  its 
road  upon  the  original  seventy-three  feet.  The  only  ground. 
of  complaint  that  the  plaintiffs  have  is  with  respect  to  6ucb< 
additional  obstructions  to  the  enjoyment  of  their  ripariaO' 
rights  as  have  since  that  time  been  created  by  the  defend- 
ant's acts  in  adding  to  the  width  of  its  roadbed  in  the  man« 
ner  described  and  in  the  manner  of  its  use.  The  plaintififs 
cannot  complain  of  the  operation  of  the  road  by  the  passage 
of  trains,  since  their  remote  grantor  consented  to  it  by  his 
grant  to  the  defendant,  without  linjitation  or  restriction  of 
any  kind.  Whether  any  additional  obstruction  to  the  enjoy- 
ment of  the  rights  incident  to  upland  ownership  have  been 
created  by  the  defendant  since  it  obtained  the  grant  of  De- 
cember 26,  1873,  was,  I  think,  under  the  circumstances,  a 
question  of  fact. 

The  fact  that  the  defendant  is  now  operating  its  road  upon 
a  bed  sixty  feet  wider  than  before  the  grant,  but  upon  its  own 
land,  does  not  furnish  any  substantial  ground  for  equitable 
interference.  The  trial  court  has  found,  however,  that  the 
rails  and  ties  placed  by  the  defendant  on  its  roadbed  so  pro- 
ject above  the  surface  of  the  ground  as  to  impede  the  passage 
of  men,  horses,  and  carriages  over  the  roud,  and  to  obblruct 
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access  to  the  river  from  the  upLand,  and  that  at  times  it 
maintains  standing  cars  thereon,  thus  interfering  with  the 
plaintiffs'  riparian  rights.  This  does  not  warrant  that  part 
of  the  judgment  which  enjoins  tlie  defendant  ahsolutely  from 
operating  its  road  upon  the  sixty  feet,  and  requires  it  to 
remove  the  track  **  and  ties,  and  never  to  rej)Lice  them, 
but  it  does  entitle  them  to  some  measure  of  relief.  The 
defendant,  under  the  covenant  in  the  deed  from  Flagg,  as 
well  as  by  its  general  relations  and  obligations  to  the  plain- 
tiffs as  riparian  owners,  is  bound  to  construct  and  maintain 
a  suitable,  safe,  and  reasonably  convenient  way  or  ways  over 
its  railroad  which  will  furnish  access  to  the  water-front  for 
all  such  purposes  as  the  plaintiffs  have  the  right  to  resort  to 
it  as  a  public  highway.  Moreover,  substantially  the  same 
duties  and  obligations  have  been  imposed  upon  the  defend- 
ant by  the  law  of  its  creation:  Laws  of  1846,  c.  216,  sees.  14- 
16.  Wherever  it  crosses  bays  or  streams  it  must,  so  far  as 
practicable,  restore  them  to  their  former  usefulness.  The 
owners  of  docks  or  water  rights  upon  the  river,  outside  the 
railroad,  are  protected  by  requiring  the  defendant  to  extend 
and  improve  the  same  when  cut  off,  and  generally  to  restore 
and  preserve  all  property  rights,  so  far  as  practicable. 

Where  the  roadbed  passes  between  the  uplands  and  the 
usual  place  of  access  to  the  river,  and  cannot  be  conveniently 
crossed,  it  is  the  duty  of  the  corporation,  at  its  own  expense, 
to  construct  and  maintain  convenient  passes,  or  roads,  across 
or  under  the  railroad  for  the  passage  of  persons,  cattle,  car- 
riages, and  teams  from  the  uplands  to  the  river  front.  The 
findings  in  this  case  are  to  the  effect  tliat  the  defendant  has 
not  performed  these  duties  and  obligations,  so  far  as  the  plain- 
tiffs are  concerned,  and  that  it  has  interfered  with  the  en- 
joyment of  their  riparian  rights  to  the  extent  and  in  the 
particulars  mentioned.  The  extent  of  the  relief  to  wiiich 
they  are  entitled  is  that  the  defendant  shall  be  required  by 
the  judgment  to  perform  these  duties  and  obligations. 

This  result  is  in  harmony  with  the  doctrine  of  the  case  of 
Rumsey  v.  New  York  etc.  R.  R.  Co.,  114  N.  Y.  423.  There  io 
a  marked  difference  between  that  case  and  this,  at  least  in 
the  form  of  the  action.  In  tlie  former  the  plaintiff  attemjited 
to  protect  his  riparian  rights  by  an  action  to  recover  dam- 
ages. In  this  case  there  is  no  claim  made  for  damages  sus- 
tained, but  the  owner  has  asked  simply  equitable  relief 
against  any  future  invasion  of  his  easements.     In  the  former 
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case  we  held,  that  so  far  as  the  owner  had  sustained  •*  dam- 
ages in  consequence  of  any  encroachments  by  the  defendant, 
that  he  was  entitled  to  recover.  In  this  case  we  hold  that  in 
so  far  as  the  facts  found  justify  the  conclusion  that  the 
•defendant  has  invaded  the  plaintin's'  riglits,  or  is  invading 
them,  they  are  entitled  to  relief.  In  that  case  it  had  been 
adjudged  in  previous  actions  that  the  defendant  was  obstruct- 
ing access  to  the  river  without  any  right  or  title  whatever  as 
against  the  upland  owner.  In  the  present  case  we  hold  that 
the  defendant  has  a  valid  grant  of  the  land  from  tiie  state, 
good  against  all  the  world,  except  the  plaintiffs'  right  of  access 
to  the  river,  and  that,  so  far  as  necessary  for  the  protection  of 
these  rights,  the  plaintiffs  are  entitled  to  prevail. 

The  judgment  should,  therefore,  be  modified  in  such  man- 
ner as  to  give  to  the  plaintiffs  this  relief,  and  this  alone.  The 
order  should  be  so  framed  as  to  accomplish  this  result,  and,  if 
its  terjns  cannot  be  agreed  upon  by  the  parties,  then  it  must 
be  settled  by  one  of  the  judges  of  this  court. 

The  judgment,  as  thus  modified,  should  be  affirmed,  without 
€OSts  to  either  party. 

Peckham,  J.  The  court  below  and  the  counsel  for  the 
plaintifi"  upon  the  argument  before  us  have,  as  it  seems  to  me, 
misconceived  the  extent  and  nature  of  the  decisions  of  this 
court  in  Rvmsey  v.  New  York  etc.  R.  R.  Co.,  114  N.  Y.  423, 
New  York  Cent.  etc.  R.  R.  Co.  v.  Aldridge,  135  N.  Y.  83. 
While  concurring  in  the  views  set  forth  in  the  very  satisfac- 
tory opinion  of  Judge  O'Brien,  I  only  desire  to  say  a  word 
epeciaily  regarding  those  two  cases.  The  point  therein  de- 
cided was  that  the  ancestors  or  grantors  of  the  individual 
parties  to  those  actions  had  not  by  their  grants  to  the  rail- 
road company  of  the  strips  of  land  under  water  or  along  the 
line  of  and  below  and  above  high-water  mark,  deprived  them- 
selves of  or  clothed  the  railroad  company  with  the  character 
of  riparian  owners.  We  accordingly  held  that  these  individ- 
ual parlies  could  in  their  character  of  riparian  owners  still 
take  title  to  lands  under  water  which  were  adjacent  to  their 
upland,  and  the  intervention  of  the  railroad  embankment  did 
not  form  an  obstacle.  We  did  not  decide  that  the  •*  railroad 
company,  under  the  provisions  of  sections  "25  and  49  of  the 
(jeneral  Railroad  Act  of  J 850,  could  not  take  a  grant  of  the 
title  of  the  state  for  the  purposes  of  the  road  from  the  com- 
missioners of  the  land-ottice  covering  land  under  water  upon 
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such  terms  as  they  might  agree  to.  In  both  of  the  cases 
tliere  was  a  grant  to  the  individuals  of  land  under  water,  and 
they  claimed  title  under  their  patents  from  the  state.  Ir> 
the  Rumsey  case  the  defendant  had  no  pretense  of  title,  and 
relied  upon  the  defense  that  the  plaintiffs  were  not  riparian 
owners,  and  therefore  obtained  no  title  by  virtue  of  the  patent 
from  the  land  commissioners.  In  the  Aldridge  case  the 
defendant  had  a  patent  which  was  attacked  as  not  carrying 
any  title  because  it  was  asserted  the  defendant  was  not  a 
riparian  owner,  and  could  take  no  title  by  such  patent  to  the 
lands  under  water.  Although  the  plaintiff  in  the  Aldridge 
case  had  a  patent  it  was  subsequent  to  the  one  granted  to 
defendant.  In  both  cases  the  patents  to  the  individuals  were 
held  good  because  the  patentees  were,  notwithstanding  the 
grants  to  the  railroad  company,  held  to  have  continued  to  be 
upland  proprietors  within  the  meaning  of  the  statute.  In  the 
case  at  bar  the  plaintiffs  have  no  patent  from  the  state  granting 
to  them  the  title  to  any  lands  under  water,  and  they  never  had 
any  title  to  such  lands  and  have  none  now.  They  simply  have 
those  rights  as  riparian  owners  which  Judge  O'Brien  has 
described,  while  the  defendant  has  obtained  the  title  of  the 
state  to  the  lands  under  a  patent  good  by  reason  of  the  pro- 
visions of  the  Railroad  Act  of  1850. 

All  concur. 

Judgment  accordingly.      

AccKETiONS. — Landowner,  When  Entitled  to:  See  Coultliardv.  Stevent, 
84  Iowa,  241;  35  Am.  St.  Rep.  .304,  and  extended  note. 

PoBLio  Lands — Grant  of— Collateral  Attack  on. — A  patent  issned 
to  public  lands  by  the  proper  officera  is  conclusive  in  a  court  of  law,  and  can- 
not be  collaterally  attacked:  Gale  v.  fiest,  78  Cal.  235;  12  Am.  St.  Rep.  44, 
and  note,  with  the  cases  collected;  Chever  V.  Home?;  11  Col.  68;  7  Am.  St, 
Rep.  217,  and  note. 

Waters. — Lands  Under  Navioablk  Waters  Belong  to  the  State: 
Lamprey  v.  State,  52  Minn.  181;  38  Am.  St.  Rep.  541;  Lewis  v.  City  of  Port- 
land, 25  Or.  133;  42  Am.  St.  Rep.  772.  See,  also,  the  notes  to  Commonwealth 
V.  Manchester,  23  Am.  St.  Rep.  838,  and  Miller  v.  Mendenhall,  19  Am.  St. 
Rep.  228. 

Waters— Riparian  Rights— A(X3ES3  to  Navigable  Waters.— A  ripa- 
rian owner  of  lands  on  navigable  waters  has  a  right  of  access  thereto  for  the 
purpose  of  making  a  lauding,  pier,  or  wharf,  for  his  own  or  the  public  use, 
subject  to  such  rules  as  the  legislature  may  impose,  and  he  is  entitled  to 
compensation  for  any  interference  with  such  right:  Rumsey  v.  Ifew  York  etc. 
B.  R.  Co.,  133  N.  Y.  79;  28  Am.  St.  Rep.  600,  and  note;  to  the  same  efiFect, 
see  P7-ior  v.  Swartz,  62  Conn.  132;  36  Am.  St  Rep.  333,  and  note,  with  the 
cases  collected.  See  especially  the  extended  note  to  Miller  v.  MendenJiall, 
19  Am.  St.  Rep.  231. 


Dec.  1894]  People  v.  Gardner.  741 


People  v.  Gardner. 

[144  Nkw  York,  119.] 
BXTORTIOIT,    AtTBMPT  TO    Ck>Ml(IT.— ThIS   CbIMB   DEPENDS  OH  THB    MiXD 

AND  Intent  of  the  Wronodobr,  and  not  on  the  effect  or  result  upoa 
the  person  sought  to  be  coerced.  Hence,  a  person  may  be  guilty  of  an 
attempt  to  commit  it  though  he  does  not,  as  he  intends,  produce  fear 
on  the  part  of  the  person  from  whom  he  attempts  to  extort. 

Chimin AL  Law.— Tub  ArrsHFr  to  Cohhit  a  Crimb  has  been  made  when 
the  opportunity  occurs,  and  the  intending  perpetrator  has  done  soma 
aot  tending  to  accomplish  his  purpose,  though  be  is  baffled  by  an  na* 
expected  obstacle  or  condition. 

Extortion. — Wherk  All  the  Elements  or  the  Criitb  of  an  Attempt 
to  commit  extortion  are  present  the  person  having  the  guilty  intent 
cannot  escape  conviction  on  the  ground  that  the  person  of  whom  he 
sought  to  extort  was  acting  as  a  decoy,  and  therefore  was  not  put  in 
fear  by  the  threats  of  the  accused. 

Cokstitctional  Law. — Accuskd  Giving  Evidenck  Against  Himself, 
What  is  not  a  Compbllinq. — The  fact  that  a  person  on  trial  charged 
with  a  criminal  offense  is  compelled  to  arise  for  the  purpose  of  enabling 
•  witness  to  identify  him  is  not  a  violation  of  a  constitutional  provi- 
sion declaring  that  he  shall  not  be  compelled  to  be  a  witness  against 
himself.  Every  coart  has  the  power  to  require  every  person  who  is 
present  as  a  party,  or  who  is  a  witness  under  examination,  to  disclose 
his  or  her  face  to  the  court  or  jury. 

Criminal  Proskcdtiun— Evidence. — \Yhere,  on  the  part  of  the  prosecn* 
tion,  evidence  ia  received  that  the  accused  was  frequently  in  the  com* 
pany  of  a  person  whom  he  is  charged  with  attempting  to  extort  money 
from,  and  that  he  visited  her  at  her  house,  and  in  saloons,  etc.,  it  is 
error  to  exclude  evidence  on  the  part  of  the  defendant  that  in  these 
acts  he  was  under  the  direction  of  the  officers  of  a  society  for  the  pre« 
vention  of  crime,  and  seeking  to  aid  them  in  bringing  other  persons 
to  justice. 

Henry  B.  B.  Stapler,  for  the  appellants. 

John  W.  Ooff,  for  the  respondent. 

**'  Earl,  J.  The  defendant  was  indicted  for,  and,  upon 
his  trial,  convicted  of,  an  attempt  to  comnait  the  crime  of  ex- 
tortion in  the  city  of  New  York,  on  the  fourth  day  of  Decem- 
ber, 1892,  by  attempting  to  obtain  one  hundred  and  fifty 
dollars  from  Catharine  Amos  by  threatening  to  accuse  her  of 
keeping  a  house  of  prostitution.  The  following  are  the  sec- 
tions of  the  Penal  Code  under  which  he  was  convicted: 

"  Sec.  552.  Extortion  is  the  obtaining  of  property  from 
another,  with  his  consent,  induced  by  a  wrongful  use  of  force 
or  fear,  or  under  color  of  official  right." 

"  Sec.  653.    Fear,  such  as  will  constitute  extortion,  may  be 
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induced  by  a  threat"  [among  other  things]  "to accuse  a  per- 
son of  any  crime." 

"Sec,  34.  An  act  done  with  intent  to  commit  a  crime^ 
and  tending,  but  failing,  to  effect  its  commission,  is  an  at- 
tempt to  commit  that  crime." 

"Sec.  685.  A  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  was  consummated,  unless  the  court,  in  its  discretion^ 
discharges  the  jury  and  directs  the  defendant  to  be  tried 
for  the  crime  itself." 

Catharine  Amos,  who  was  the  principal  witness  for  the 
people,  testified  that  for  nine  years  she  had  been  the  keeper 
of  a  house  of  prostitution  in  the  city  of  New  York,  and  tliat 
***  the  defendant,  in  December,  1892,  came  to  her  and  agreed 
with  her  that  if  she  would  pay  certain  suras  of  money  to 
him,  and  especially  the  sum  of  one  hundred  and  fifty  dol- 
lars, he  would  not  accuse  her  of  the  crime,  and  that,  from 
October  19,  1892,  to  December  4,  1892,  she  had  been  acting 
as  a  decoy  of  the  police  and  trying  to  induce  the  defendant 
to  receive  money  from  her  under  such  circumstances  as 
would  render  him  guilty  of  a  crime,  and  enable  the  police  to 
arrest  and  convict  him  of  it. 

The  evidence  tended  to  show  the  existence  of  every  ele- 
ment coi>stituting  the  crime  of  extortion  except  that  Mrs. 
Amos  in  paying  the  money  exacted  by  the  defendant  was 
not  actuated  by  fear. 

It  is  urged  on  behalf  of  the  defendant  that  the  fact  that 
his  threats  did  not  inspire  fear  inducing  any  action  on  the 
part  of  Mrs.  Amos,  an  element  essential  to  constitute  the 
completed  crime  of  extortion,  renders  it  impossible  to  sustain 
an  indictment  and  conviction  for  the  lesser  crime  of  an  at- 
tempt at  extortion;  and  so  a  majority  of  the  judges  consti- 
tuting the  general  term  held.  We  are  of  opinion  that  those 
learned  judges  fell  into  error. 

The  threat  of  the  defendant  was  plainly  an  act  done  with 
intent  to  commit  the  crime  of  extortion,  and  it  tended,  but 
failed,  to  efiect  its  commission,  and,  therefore,  the  act  wa» 
plainly  within  tlie  statute  an  attempt  to  commit  the  crime. 
The  condition  of  Mrs.  Amos'  mind  was  unknown  to  the  de- 
fendant. If  it  had  been  such  as  he  supposed,  the  crime 
could  have  been,  and  probably  would  liave  been,  consum- 
mated. His  guilt  was  just  as  great  as  if  he  liad  actually 
Bucceeded   in   his   purpose.      His  wicked  motive    was   tha 
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same,  and  he  had  brought  himself  fully  and  precisely 
within  the  letter  and  policy  of  the  law.  This  crime,  as  de- 
fined in  the  statute,  depends  upon  the  mind  and  intent  of 
the  wrongdoer,  and  not  on  the  effect  or  result  upon  the 
person  sought  to  be  coerced.  As  said  in  People  v.  AJoran, 
123  N.  Y.  254,  20  Am.  St.  Rep.  732,  where  the  defendant 
was  convicted  of  an  attempt  to  commit  the  crime  of  lar- 
ceny by  thrusting  his  hand  into  the  pocket  of  a  woman 
wliich  was  not  shown  to  contain  any  thing,  "  the  question 
***  whether  an  attempt  to  commit  a  crinie  has  been  made, 
is  determinable  solely  by  the  condition  of  the  actor's  mind 
and    his    conduct  in   the   attempted    consummation   of  his 

design An  attempt  is  made   when   an   opportunity 

occurs  and  the  intending  perpetrator  has  done  some  act  tend- 
ing to  accomplish  his  purpose,  although  he  is  baflQed  by  an 
unexpected  obstacle  or  condition."  In  Commonwealth  v. 
Jacobs,  9  Allen,  274,  the  defendant  was  convicted  of  solicit- 
ing a  person  to  leave  the  commonwealth  for  the  purpose  of 
enlisting  in  military  service  elsewhere,  although  such  person 
was  not  fit  to  become  a  soldier,  and  there  it  was  said: 
*•  Whenever  the  law  makes  one  step  toward  the  accomplish- 
ment of  an  unlawful  object,  with  the  intent  or  purpose  of 
accomplishing  it,  criminal  a  person  taking  that  step,  with 
that  intent  or  purpose,  and  himself  capable  of  doing  every 
act  on  his  part  to  accomplish  that  object,  cannot  protect 
himself  from  responsibility  by  showing  that,  by  reason  of 
some  fact  unknown  to  him  at  the  time  of  his  criminal 
attempt,  it  could  not  be  fully  carried  into  effect  in  the  par- 
ticular instance."  It  is  now  the  established  law,  both  in 
England  and  in  this  country,  that  the  crime  of  attempting 
to  commit  larceny  may  be  committed,  although  there  was  no 
property  to  steal,  and  thus  the  full  crinie  of  larceny  could 
not  have  been  committed:  Regina  v.  Brown,  L.  R.  24  Q.  B. 
Div,  357;  Regina  v.  Ring,  66  L.  T.  300;  Commonwealth  v.  Me- 
Donald,  6  Cush.  365;  People  v.  Jones,  46  Mich.  441;  State  v. 
Wilson,  30  Conn.  500;  Clark  v.  State,  86  Tenn.  511;  State  v. 
Real,  37  Ohio  St.  108;  41  Am.  Rep.  490;  Rogers  v.  Common- 
wealth, 5Serg.  &  R.  463;  Hamilton  v.  State,  36  Ind.  280;  10 
Am.  Rep.  22.  In  Rex  v.  Holden,  Russ.  &  Ry.  154,  it  was 
held  on  an  indictment  under  a  statute  against  passing  or 
disposing  of  forged  bank  notes,  with  intent  to  defraud,  that 
it  was  no  defense  that  those  to  whom  the  notes  were  passed 
knew  them  to  be  forged,  and  therefore    could  not  be  de- 
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frauded.  In  Regina  v.  Goodchild,  2  Car.  &  K.  293,  and 
Regina  v.  Goodall,  2  Cox  C.  C.  41,  it  was  held  under  a  statute 
i-Qaking  it  a  felony  to  administer  poison  or  use  any  instru- 
ment with  intent  to  procure  the  miscarriage  of  any  woman, 
that  the  crime  could  be  ***  committed  in  a  case  where  the 
woman  was  not  pregnant.  It  has  been  held  in  several  cases 
that  there  may  be  a  conviction  of  an  attempt  to  obtain  prop- 
erty by  false  pretenses,  although  the  person  from  whom  the 
attempt  was  made  knew  at  the  time  that  the  pretenses  were 
false,  and  could  not  therefore  be  deceived:  Regina  y.Hensler, 
11  Cox  C.  C.  570;  Reyina  v.  Banks,  12  Cox  C.  C.  393;  Regina 
V.  FranciSf  12  Cox  C.  C.  613;  Regina  v.  Ransford,  13  Cox 
C  C.  9;  Regina  v.  Jarman,  14  Cox  C.  C.  112;  Regina  v. 
Eagleton,  Dears.  C.  C.  515;  Regina  v.  Roebuck,  Dears.  &  B. 
C.  C.  24;  Regina  v.  Ball,  1  Car.  &  M.  249;  People  v.  Sliles, 
75  Cal.  570;  Hamilton  v.  State,  36  Ind.  280;  10  Am.  Rep.  22; 
People  V.  Bush,  4  Hill,  133;  People  v.  Lawton,  56  Barb.  126; 
McDermott  v.  People,  6  Park.  Cr.  104;  Mackesey  v.  People^ 
6  Park.  Cr.  114.  And  to  the  same  effect  are  the  text-books 
on  criminal  law:  1  Bishop  on  Criminal  Law,  sec.  723,  et  seq. 
So  far  as  I  can  discover  there  is  absolutely  no  authority 
upholding  the  contention  of  the  learned  counsel  for  the 
defendant,  that  because  the  defendant  did  not  inspire  fear 
in  the  mind  of  Mrs.  Amos  by  his  threats,  and  thus  could 
not  have  been  guilty  of  the  completed  crime  of  extortion, 
therefore  he  cannot  be  convicted  of  attempting  to  commit 
the  crime.  That  contention  is,  as  I  believe,  also  without  any 
foundation  in  principle  or  reason. 

Therefore,  upon  the  facts  alleged  in  the  indictment  and 
appearing  upon  the  trial,  the  defendant  could  be  convicted  of 
an  attempt  to  commit  the  crime  of  extortion,  and  the  gen- 
eral term,  in  reversing  the  judgment,  should  not,  therefore, 
have  refused  to  grant  a  new  trial  and  have  discharged  the 
defendant. 

Our  attention  has  been  called  on  behalf  of  the  defendant 
to  many  other  exceptions  taken  by  his  counsel  during  the 
progress  of  the  trial  which,  it  is  claimed,  point  out  errors. 
We  have  examined  all  of  them,  but  do  not  deem  it  important 
to  call  particular  attention  to  but  two. 

Upon  the  trial  it  was  proved  that  defendant  and  Mrs.  Amos 
were  together  upon  certain  occasions  having  a  material  bear- 
ing upon  the  case,  and  a  witness  was  called  to  identify  the 
defendant  as  the  person  who  was  in  her  company  at  one  of 
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the  times  *"  and  places  referred  to.  The  witness  was  asked: 
*'Do  you  know  Mr.  Gardner"  ?  A.  "  I  do  not."  Q.  "Would 
you  know  him  if  you  saw  him"?  A.  "Yes,  sir."  Then  the 
court  directed  the  defendant  to  stand  up.  The  defendant's 
counsel  objected  to  his  standing  up,  or  that  he  should  be 
compelled  to  stand  up,  or  to  testify  against  himself.  The 
court  replied:  "  The  prisoner  will  rise;  stand  hira  up."  And 
then,  against  the  objection  of  his  counsel,  the  defendant  was 
forcibly  compelled  to  stand  up,  and  then  he  was  ideniified  by 
the  witness.  It  is  now  claimed  on  his  behalf  that  this  action 
on  the  part  of  the  court  violated  his  constitutional  rightsi 
by  compelling  him  to  be  a  witness  against  hiniself:  N.  Y. 
Const.,  art.  1,  sec.  6;  U.  S.  Const.,  amendment  5.  We  do 
not  think  that  the  defendant's  constitutional  right  was  vio- 
lated, or  that  he  was  compelled,  within  the  meaning  of  the 
constitutional  provisions  referred  to,  to  give  evidence  against 
himself.  He  was  bound  to  be  in  court  and  in  the  presence 
of  the  jury,  the  recorder,  and  the  witnesses  who  might  be 
there.  The  recorder,  the  jurors,  and  the  witnesses  had  the 
right  to  see  him  and  he  had  the  right  to  see  them.  It  was 
necessary  that  he  should  be  identified  as  the  person  named 
in  the  indictment  and  charged  with  the  crime.  His  mere 
standing  up  did  not  identify  hira  with  the  alleged  crime,  and 
did  not  disclose  any  act  connected  with  the  crime.  There 
was  nothing  on  his  person  or  in  his  appearance  that  in  any 
way  connected  him  with  the  crime,  or  furnished  any  evi- 
dence whatever  of  his  guilt.  Suppose  he  had  come  into  court 
with  his  face  veiled,  could  not  the  recorder  compel  hira  to 
remove  the  veil  that  his  face  might  be  seen?  Could  he  not 
compel  him  to  remove  his  hat;  to  stand  or  sit  in  the  pris- 
oners' dock?  In  the  examination  of  the  witness  could  not 
the  district  attorney  have  pointed  to  the  defendant  and  asked 
the  witness  whether  he  was  the  person  he  had  seen  with  Mrs. 
Amos?  Instead  of  compelling  the  defendant  to  stand  up, 
could  not  the  recorder  have  directed  the  witness  to  go  to  the 
place  where  he  was  and  look  at  him  with  the  view  of  identi- 
fying him?  If  all  these  things  could  be  done  without  vio- 
lating ***  the  rights  of  the  prisoner,  how  is  it  possible  to  say 
that  he  was  harmed,  or  that  his  constitutional  right  was  in- 
vaded by  compelling  him  to  stand  up  for  the  purpose  of 
identification?  For  the  orderly  conduct  of  a  criminal  court 
it  is  requisite  that  the  trial  judge  should  have  the  power  to 
eay  what  place  the  prisoner  shall  occupy  in  the  courtroom, 
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and  whether  at  any  time  he  shall  stand  or  sit,  and  be  cov- 
ered or  uncovered;  and  he  must  have  the  power  at  all  times 
to  keep  the  prisoner  within  sight  of  the  court,  the  jury,  the 
counsel,  and  tiie  witnesses.  The  history  of  tlie  constitutional 
provision  referred  to  clearly  demonstrates  that  it  was  not  in- 
tended to  reach  a  case  like  this:  Story's  Constitutional  Lim- 
itations, sec.  1788;  1  Stephen's  History  of  Criminal  Law,. 
440.  The  main  purpose  of  the  provision  was  to  prohibit  the- 
compulsory  oral  examination  of  prisoners  before  trial,  or  uporv 
trial,  for  the  purpose  of  extorting  unwilling  confessions  or 
declarations  implicating  them  in  crime.  It  could  reach  fur- 
ther only  in  exceptional  and  peculiar  cases  coming  within, 
the  spirit  and  purpose  of  the  inhibition.  A  murderer  may 
be  forcibly  taken  before  his  dying  victim  for  identification,, 
and  the  dying  declarations  of  his  victim  may  then  be  proved 
upon  his  trial  for  his  identification.  A  thief  may  be  forcibly 
examined  and  the  stolen  property  may  be  taken  from  his 
person  and  brought  into  court  for  his  condemnatiot).  A 
prisoner's  person  may  be  examined  for  marks  and  bruises, 
and  then  tiiey  may  be  proved  upon  his  trial  to  establish  his 
guilt;  and  it  would  be  stretching  the  constitutional  inhibition 
too  far  to  make  it  cover  such  cases,  and  cases  like  this,  and 
the  inhibition  thus  applied  would  greatly  embarrass  the  ad- 
ministration of  justice.  In  Rice  v.  Eice,  47  N.  J,  Eq.  559^ 
Beasley,  C.  J.,  said:  **  That  every  court  of  judicature,  as  an 
indisi)ensable  attribute,  is  possessed  of  the  power  to  require 
every  person  wlio  is  present  as  a  party,  or  who  is  a  witness 
under  examination,  to  disclose  his  or  her  face  to  the  court  or 
to  the  jur3%  if  there  be  one,  would  not  seem  in  any  degree 
questionable.  Without  such  exposure  there  would  be  no 
certainty  who  the  person  really  was  who  assumed  to  act  a& 
party  or  witness.  To  order  such  persons  to  expose  their  fjices 
to  view  is  common  ***  usage  in  every  court,  and  thus  far 
the  practice  seems  not  to  be  open  to  any  question."  Our  at- 
tention is  called  to  authorities  bearing  more  or  less  upon  the 
question  we  are  now  considering,  and  we  find  that  they  are 
not  all  harmonious.  In  Slate  v.  Jacobs,  5  Jones,  259,  it  was 
held  that  a  judge  has  no  right  to  compel  a  defendant  in  a 
criminal  prosecution  to  exhibit  himself  to  the  inspection  of 
the  jury  for  the  purpose  of  enabling  them  to  determine  his 
status  as  a  free  negro.  There  the  defendant  was  indicted  as 
a  free  negro  for  carrying  arms,  and  it  became  necessary  for 
the  prosecution  to  show  that  he  vvas  a  negro,  and  in  that  stata 
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a  man  was  held  to  be  a  negro  who  had  as  much  as  one  six- 
teenth part  of  African  blood  in  his  veins.  There  the  defend- 
ant was  compelled  to  stand  up  that  the  jury  might  see  whether 
he  was  a  negro  or  not,  and  to  determine  that  fact  from  their 
own  observation.  Thus  there  was  a  sense  in  which  it  could 
be  said  that  the  defendant  was  compelled  to  furnish  evidence 
against  hin)self  upon  a  vital  issue  to  be  tried,  and  so  that  cas& 
is  distinguishable  from  this.  But  no  authority  was  cited 
to  uphold  that  decision,  and  we  entertain  no  doubt  that  it  wa» 
erroneous.  The  judge  writing  the  opinion  said:  "Admitting 
that  the  state  has  a  right  to  compel  his  presence  at  the  trial, 
it  does  not  follow  that  lie  is  bound  to  stand  or  sit  withiti 
view  of  the  jury."  Can  this  observation  be  correct?  Cer- 
tainly in  this  state  it  cannot  be  maintained  that  a  prisoner, 
when  on  trial,  could  not  be  compelled  to  stand  or  sit  in  view 
of  the  jury.  It  is  the  right  of  the  prisoner  to  be  in  the  pres- 
ence and  view  of  the  jury,  and  it  is  the  right  of  the  prosecu- 
tion to  have  him  in  the  view  of  the  presiding  judge  and  jury 
and  the  counsel  engaged  in  the  trial.  And  whether  at  any 
particular  time  he  shall  stand  up  or  sit  down  in  the  presence 
of  the  jury  must  be  a  matter  resting  in  the  discretion  of  the 
trial  judge,  and  in  no  sense  can  it  be  said  that  by  the  exercise 
of  such  discretion  his  constitutional  riglit  is  involved. 

In  the  case  of  the  State  v.  Johnson,  67  N.  C.  55,  the  defend- 
ant was  on  trial  for  rape,  and  on  the  trial  the  prosecutrix  was 
asked  by  the  prosecuting  attorney  to  look  around  the  *'• 
courtroom  and  see  if  she  could  identify  the  guilty  party^ 
and  she  pointed  to  the  prisoner  and  said,  "  That  is  the  black 
rascal."  It  was  insisted  that  this  was  to  make  the  prisoner 
furnish  evidence  against  himself;  that  he  had  the  right  to  be 
there  and  confront  his  accusers,  and  that  for  the  state  to  take 
advantage  of  his  presence  to  have  him  pointed  out  and  iden- 
tified  placed  him  in  the  dilemma  of  either  abandoning  hift 
constitutional  right  to  be  present  or  of  affording  the  mean» 
of  his  conviction  by  its  exercise.  The  court  held  against 
this  contention,  and  that  no  error  was  committed.  Suppose 
in  that  case  the  court  had  placed  the  prisoner  where  he: 
would  have  been  conspicuously  in  view  of  the  court,  the- 
jury,  and  the  witnesses,  and  the  prosecutrix  had  then  iden- 
tified him.  would  his  constitutional  right  have  been  invaded? 
And  if  he  had  been  compelled  to  stand  up  would  he  have 
been  compelled,  within  the  meaning  of  the  constitution,  to 
give   evidence  against   himself  7     We  think   not.     We  are. 
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therefore,  of  opinion  that  no  error  was  committed  in  the  case 
in  compelling  the  defendant  to  stand  up  for  identification. 

It  appeared  upon  the  trial  by  the  witnesses  for  the  prose- 
■cution  that  prior  to  the  lime  of  the  alleged  offense  the  de- 
fendant was  much  in  the  company  of  Mrs.  Amos;  that  he 
visited  her  at  her  house;  that  she  visited  him  at  his  house; 
that  he  frequently  rode  with  her  through  the  streets  of  New 
York,  and  visited  saloons  and  drank  wine  with  her.  Tliese 
facts  were  proved  on  the  part  of  the  prosecution  to  show  his 
relations  with  Mrs.  Amos,  and  his  motives,  and  as  links  ia 
the  chain  showing  the  commission  of  the  alleged  crime.  The 
<iefendant  offered  to  show  by  himself  and  other  witnesses 
that  in  his  relations  with  Mrs.  Amos  he  was  acting  under 
the  directions  of  officers  of  the  Society  for  the  Prevention  of 
Crime,  for  the  purpose  of  gaining  her  ijonfidence  and  good- 
will, and  securing  from  her  an  affidavit  which  could  be  used 
for  the  arrest  of  a  former  agent  of  that  society  who  was  sup- 
posed to  be  engaged  in  extorting  money  from  keepers  of 
houses  of  prostitution  by  threats  of  prosecution,  and  the 
recorder  excluded  the  evidence.  It  is  now  claimed  that  in 
such  exclusion  error  was  committed.  *'*  We  think  the  evi- 
xience  should  have  been  received.  The  defendant  should 
have  been  permitted  to  prove  that  he  acted  under  the  general 
instructions  of  the  Society  for  the  Prevention  of  Crime, 
whose  agent  he  was,  and  that  he  reported  his  acts  to  its  offi- 
cers and  followed  their  directions.  Such  proof  would  have 
had  a  tendency  to  put  an  innocent  aspect  upon  his  acts 
which  would  otherwise  seem  to  be  a  part  of  the  scheme  to 
oommit  the  crime  with  which  he  was  charged.  It  is  claimed 
on  behalf  of  the  people  that  the  exclusion  of  this  evidence 
was  not  harmful  to  the  defendant  as  the  facts  were  neverthe- 
less proved.  We  have  carefully  read  all  the  evidence,  and 
we  are  not  satisfied  that  the  defendant  did  not  suffer  harm 
from  the  rulings  complained  of.  The  recorder  had  laid 
down  the  law  by  these  rulings,  and  the  defendant  did  not 
have  the  benefit  of  the  evidence  offered  in  the  submission  of 
the  case  to  the  jury.  The  case  went  to  the  jury  with  the 
rulings  of  the  recorder  during  the  progress  of  the  trial  that 
that  kind  of  evidence  was  incompetent  and  illegal. 

Other  things  transpired  during  the  progress  of  the  trial  to 
^hich  our  attention  lias  been  called,  which,  though  not  pre- 
senting legal  errors  which  would  call  for  a  reversal  of  the 
judgment  of  conviction,  were  yet  of  such  a  character  that 
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tliey  may  have  been  harmful,  and  probably  were  harmful,  to 
the  defendant.  We  will  not  comment  upon  them,  as  they 
may  not,  and  probably  will  not,  ap{)ear  upon  another  trial. 

On  account  of  the  error  above  pointed  out,  while  the  gen- 
eral term  should  have  reversed  the  judgment  below,  it  should 
also  have  granted  a  new  trial. 

Our  conclusion,  therefore,  is  that  the  order  of  the  general 
term  should  be  so  modified  as  simply  to  reverse  the  judg- 
ment of  conviction  and  to  grant  a  new  trial. 

All  concur. 

Ordered  accordingly.         

Extortion  Defined:  See  the  extended  note  to  CommontoeaUh  t.  MUdieO^ 
96  Am.  Dec.  193. 

CuiMiNAL  Law — What  Constitutes  an  Attempt  to  Ck>MMiT  Criub. — 
Where  the  criminal  result  of  an  attempt  is  not  accomplished,  simply  be- 
cause of  an  obstruction  in  the  way  of  the  thing  to  be  operated  npon,  which 
is  ui)known  to  the  aggressor  at  the  time,  the  criminal  attempt  is  committed: 
Peof>le  V.  Lee  Kong,  95  Cal.  666;  29  Am.  St.  Rep.  165.  An  attempt  to  com- 
mit crime  ia  the  direct  movement  toward  its  commission  after  prepara- 
tions for  the  same  have  been  made:  Stalt  v.  Lung,  21  Nev.  209;  37  Am.  St> 
Rep.  503.  This  question  is  fully  discassed  in  the  extended  note  to  People- 
T.  Moran,  20  Am.  St.  Rep.  741 

Criminal  Law. — Defendant  as  WrrNESS  Against  Himself:  See  the 
note  to  /'eople  v.  MulUnga,  17  Am.  St.  Rep.  230,  and  the  extended  notes  to- 
State  V.  Duncan,  38  Am.  St.  Rep.  895:  Slate  v.  White;  27  Am.  Rep.  140,  and 
Commonvoealth  v.  NiclioU,  19  Am.  Rep.  348. 
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[144  New  York,  195.] 
Insurance,  Forfeiture  for  Change  of  Interest. — The  taking  of  a  part- 
ner by  the  assured  and  the  transfer  to  him  of  an  interest  in  the  prop- 
erty avoids  a  policy  if  it  contains  a  provision  that  if  the  property  is 
sold,  or  transferred,  or  any  change  takes  place  in  title  or  possession,  the 
policy  shall  be  void,  though  the  policy  also  stipulates  that  the  insurer 
will  make  good  to  the  assured,  his  heirs,  executors,  administrators,  and 
assigns  all  such  immediate  loss  as  shall  result  from  the  destruction  of 
the  premises  from  the  perils  insured  against. 

Q.  W.  Cotterill,  for  the  appellant. 

Oeorge  Richards,  for  the  respondent. 

*•''  Bartlett,  J.     This  is  an  appeal  from  the  judgment  of 
the  superior  court  of  the  city  of  New  York  affirming  a  judg- 
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ment  dismissing  the  complaint  after  trial  on  an  agreed 
written  statement  of  facts. 

The  material  fncts  are  as  follows,  viz:  The  defendant  in- 
sured Verdier  on  his  stock  of  hardware,  and,  during  the  life 
of  the  policy,  Verdier  took  in  a  coprirtner,  Brown,  transferring 
to  him  a  three-tenths  interest  in  the  insured  property;  shortly 
after  this  transfer  the  fire  occurred. 

The  policy  contained  this  provision,  viz:  "Or  if  the  prop- 
erty be  sold  or  transferred,  or  any  change  takes  place  in  title 
or  possession,  ....  tliis  policy  shall  be  void." 

The  question  presented  by  this  appeal  is  whether  the  fact 
of  the  insured  having  taken  in  a  partner  rendered  the  policy 
void. 

It  was  stated  on  the  argument  that  this  precise  point  had 
never  been  presented  to  this  court,  but  it  is  insisted  that  the 
*^®  trend  of  some  of  our  decisions  is  in  favor  of  plaintiflf's 
contention  that  the  policy  is  not  avoided  by  taking  in  a  new 
partner. 

The  first  case  is  Hoffman  v.  ^tna  Fire  Ins.  Co.,  32  N.  Y. 
405;  88  Am.  Dec.  337.  It  was  there  held  that  the  effect  of 
the  usual  proviso  against  sales  in  policies  of  insurance  is  not 
to  interdict  sales  by  the  owners  as  between  themselves;  that 
the  design  of  the  provision  was  to  prevent  sales  to  parties 
not  insured. 

The  second  case  is  Waltonv.  Agricvliurnl  Ins.  Co.,  116  N.  Y. 
326.  This  was  a  case  in  the  second  division.  The  policy 
contained  the  clause  against  transfer. 

While  the  policy  was  in  force,  Walton,  through  a  third  per- 
son, conveyed  the  insured  property  to  his  wife,  and  subse- 
quently the  fire  occurred. 

The  plaintiff  sought  to  relieve  themselves  from  the  effect 
of  this  transfer  by  showing  that  Walton  informed  the  de- 
fendant's solicitor  of  his  intention  to  convey  to  his  wife  after 
a  few  months,  and  requested  that  the  policy  be  so  drawn  as 
to  cover  his  interest  before  conveyance  and  that  of  his  wife 
afterward,  and  that  the  solicitor  informed  him  that  there- 
suit  could  be  accomplished  by  naming  him  and  his  wife  as 
the  parties  insured. 

The  trial  court  admitted  the  evidence,  and  this  court  re- 
versed the  judgment  on  the  ground  that  it  was  error  to  admit 
parol  evidence  to  vary  or  contradict  one  of  the  provisions  of 
the  policy. 

While  the  decision  of  this  case  went  ofiF  on  a  question  of 
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■evidence,  it  is  clear  that  the  wife  of  Walton  had  no  insurable 
interest  at  the  time  the  policy  was  issued,  and  that  the  sub- 
sequent transfer  to  her  was  not  a  transaction  between  the  in- 
sured, but  was  a  sale  by  the  insured  to  a  stranger  to  the 
policy.  As  the  case  was  properly  disposed  of  on  the  ques- 
tion of  evidence  the  court  did  not  pass  on  this  point. 

Tiie  third  case  is  Walradl  v.  Phoenix  Ins.  Co.,  136  N.  Y. 
375,  32  Am.  St.  Rep.  752,  where  it  was  decided  that  the 
issuing  of  an  execution,  and  a  levy  thereunder,  did  not  work 
A  change  of  title  or  interest  within  the  meaning  of  the 
policy. 

**•  None  of  these  cases  deals  with  the  question  now  under 
consideration. 

We  think  it  perfectly  clear  on  principle  that  the  sale  of  an 
interest  in  the  insured  property  by  Verdier  to  Brown  and  the 
formation  of  a  copartnership  between  the  two  rendered  the 
policy  void. 

The  contractof  insurance  is  peculiarly  personal  in  its  nature, 
and  the  success  of  the  business  of  underwriting  depends 
largely  upon  what  is  known  as  the  moral  hazard. 

It  is  a  well-establisiied  principle  of  the  common  law  that 
every  man  has  the  right  to  determine  with  whom  he  will  enter 
into  contract  obligations. 

An  insurance  company  is  induced  to  issue  or  withhold  its 
policy  after  carefully  scrutinizing  the  character  of  the  appli- 
cant for  insurance. 

It  is  of  the  utmost  importance  to  the  company  to  ascertain 
who  is  to  be  vested  with  the  title  and  possession  of  the  prop- 
erty sought  to  be  insured. 

It  would  be  a  harsh  and  indefensible  rule  that  required 
the  underwriter,  who  had  insured  an  individual  on  a  stock  of 
goods  in  a  store,  to  continue  the  insurance  after  the  insured 
had  taken  in  two  partners,  and  formed  a  firm  wherein  each 
partner  was  vested  with  an  undivided  third  interest  in  the 
property  covered  by  the  policy,  without  having  been  afforded 
the  opportunity  to  examine  into  the  moral  and  business  char- 
acters of  two  strangers  to  the  original  contract. 

This  right  of  the  insurance  company  was  in  nowise  in- 
vaded when  this  court  held  that  a  sale  by  one  partner  to 
anotiier  of  his  interest,  where  both  were  insured,  did  not 
avoid  the  policy. 

It  is  only  when  a  stranger  is  to  be  brought  into  contractual 
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relations  with  tlie  insurance  company  that  the  consent  of  th& 
latter  is  essential. 

This  right  of  the  company  has  been  upheld  in  other  juris- 
dictions: Drennea  v.  London  Assur.  Corp.,  20  Fed.  Rep.  657;. 
Card  V.  Phoenix  Ins.  Co.,  ^  Mo.  App.  424;  Malley  v.  Atlantic 
Fire  and  Marine  Ins.  Co.,  51  Conn.  222,  250,  251. 

200  The  appellant  urges  that  the  protection  of  the  policy 
should  be  extended  to  the  new  partner  by  virtue  of  the  fol- 
lowing words  contained  therein,  viz:  "And  the  said  Home 
Insurance  Company  hereby  agree  to  make  good  unto  the 
said  assured,  his  executors,  administrators,  and  assigns,  all 
such  immediate  loss,"  etc.  It  is  argued  that  the  word  "as- 
signs" extends  the  insurance  to  the  new  partner's  interest. 

The  policy  is  capable  of  no  such  construction;  the  clause 
in  question  is  merely  a  covenant  oh  the  part  of  the  company 
with  the  insured  to  pay  to  him  or  his  legal  representatives  or 
assigns  the  amount  of  the  loss  that  may  become  due  to  him 
under  the  terms  of  the  policy. 

The  judgment  and  order  appealed  from  should  be  aflSrmed, 
with  costs. 

All  concur. 

Judgment  accordingly.      

Iksurance— Condition  Against  Change  of  Interest. — A  condition  in 
a  policy  of  insurance  against  the  sale  or  transfer  of  the  property  insured  is 
not  broken  by  the  tale  of  part  of  the  interest  of  the  assured  therein,  as 
where  he  takes  a  partner,  and  the  property  insured  becomes  vested  in  th» 
partnership:  BUickwell  v.  Insurance  Co.,  48  Ohio  St.  633;  29  Am.  St.  Rep. 
674,  and  note,  with  the  cases  collected. 


London  and  Lancashire  Fire  Ins.  Co.  v,  Rome, 
Wateetown,  and  Ogdensburg  E.  R.  Co. 

[144  New  York.  200.] 

Carriers — When  Become  Liable  as  Such. — Though  a  shipper  has  agreed 
to  load  his  property  in  the  carp,  and  has  not  yet  done  so,  the  carrier  is 
liable  for  its  loss  if  it  has  been  placed  in  his  freight-house  for  the  pur* 
pose  of  shipment,  with  the  consent  and  under  the  direction  of  his 
freight  agent,  and  it  is  ready  for  immediate  transportation,  and  the 
cause  of  delay  is  the  failure  of  the  carrier  to  furnish  the  requisite  cars, 

Oakriers.  —  The  Liability  oe  a  Carrier  as  Soch  is  not  Prevented 
TROM  Attaching  by  the  fact  that  it  is  not  ready  to  perform  its  duty 
and  retains  the  property  iu  its  possession  because  not  then  able  to  pro> 
vide  the  means  of  transportatioo. 
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D.  G.  Origin^  for  the  api)ellant. 
A.  H.  Sawyer,  for  the  respondent. 

••*  Earl,  J.  This  action  is  brought  to  recover  damages 
against  the  defendant  for  the  destruction  by  fire  of  a  large 
quantity  of  hay,  alleged  to  have  been  delivered  to  it  as  a 
common  carrier  for  transportation. 

It  is  admitted  that  if,  at  the  time  of  the  destruction  of  the 
hay,  it  was  in  the  possession  of  the  defendant  as  a  common 
carrier,  it  is  liable  in  this  action;  and  the  sole  question  for  our 
determination  is  whether  the  hay  had  been  so  delivered  to 
the  defendant  and  placed  in  its  custody  as  to  make  it  liable 
as  a  common  carrier.  The  plaintiff  sues  as  assignee  of  the 
shippers  and  stands  in  their  place. 

The  hay,  at  the  time  of  its  destruction,  was  in  the  defend- 
ant's *•*  freight-house  at  Cape  Vincent,  and  had  been  placed 
there  by  the  plaintiff's  assignors  with  the  consent  and  under 
the  direction  of  the  defendant's  freight  agent  at  that  place. 
It  was  delivered  in  bales,  and  it  was  the  usage  and  the  reg- 
ulation of  the  defendant,  known  and  assented  to  by  the 
shippers,  that  they  were  to  load  it  into  the  defendant's  cars. 
The  claim  of  the  defendant  is  that  its  responsibility  as  a  com- 
mon carrier  had  not  attached  to  it  at  the  time  of  the  fire,  for 
the  sole  reason  that  the  duty  of  loading  the  hay  into  its  cars 
rested  upon  the  shippers,  and  that  its  duty  as  a  common 
carrier  could  not  attach  until  the  hay  was  thus  loaded. 

There  is  no  doubt  that  it  is  the  duty,  generally,  of  a  rail- 
road company  to  load  the  freight  delivered  to  it  for  trans- 
portation into  its  cars,  and  that  it  cannot  generally  devolve 
this  duty  by  any  regulation  upon  the  shipper;  and  that  it 
cannot  legally,  as  a  condition  of  transportation  generally, 
exact  from  the  shipper  a  contract  to  place  the  freight  into  its 
cars.  But  we  know  from  our  own  observation  that  as  to  hay, 
lumber,  sawlogs,  live  animals,  and  other  bulky  freight,  the 
shipper  usually  loads  the  freight  into  the  cars.  We  need 
not,  however,  now  decide  whether  a  railroad  company  can, 
as  to  such  bulky  freight,  make  a  regulation  that  the  shipper 
shall  load  it,  because  here  the  shippers  acquiesced  in  the 
regulation  and  undertook  the  duty  of  loading.  But  we  do 
not  think  that  the  fact  that  the  shipper  undertakes  to  load 
the  freight  into  the  cars  necessarily  postpones  the  time  wiieii 
the  railroad  company  takes  on  the  character  of  a  common 
carrier.  The  rule  as  to  the  responsibility  of  the  carrier  is 
AM.  St.  Rip,  Vou  XLllL— 4« 
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laid  down  in  varying  pliraseology  in  a  variety  of  cases,  as 
follows:  To  render  a  common  carrier  liable  for  goods  to  be 
carried  by  him,  the  fact  that  the  goods  were  actually  deliv- 
ered to  him,  or  to  some  person  autliorized  to  act  in  his  be- 
half, must  be  established.     His  liability  attaches  only  from 
•the  time  he  accepts  the  goods  to  be  carried.    To  complete  the 
'delivery  of  goods  to  the  carrier  it  is  essential  that  the  prop- 
'€rty  be  placed  in  a  position  to  be  cared  for,  and  under  tlie 
-control  of  the  carrier  or  his  agent,  with   his  knowledge  and 
-consent.     The  liability  of  a  railroad  company  *®®  as  com- 
mon carrier  of  goods  delivered  to  it  attaches  only  when  the 
•duty  of  immediate  transportation   arises.     So  long  as   the 
shipment  is  delayed  for  further  orders  as  to  destination  of 
•the  goods,  or  for  the  convenience  of  the  owners,  the  liability 
•of  the  company  is  that  of  warehousemen.     The  liability  of  a 
■common  carrier  for  goods  received  by  him  begins  as  soon  as 
they  are  delivered  to  him,  his  agents,  or  servants,  at  the 
place  appointed  or  provided  for  their  reception  when  they  are 
in  a  fit  and  proper  condition,  and  ready  for  imniediate  trans- 
portation.    If  a  common  carrier  receives  goods  into  his  own 
■warehouse  for  the  accommodation  of  himself  and  his  custom- 
ers, so  that  the  deposit  there  is  a  mere  accessory  to  the  car- 
riage, and  for  the  purpose  of  facilitating  it,  his  liability  as  a 
carrier  will  commence  with   the  receipt  of  the   goods.     But, 
on  the  contrary,  if  the  goods  when  so  deposited  are  not  ready 
for  immediate  transportation,  and  the  carrier  cannot  make 
Arrangements  for  their  carriage  to  the  place  of  destination 
juntil  something  further  is  done  or  some  further  direction  is 
■given  or  communication  made  concerning  them  by  the  owner 
or  consignor,  the  deposit  must  be  considered   to  be  in  the 
mean  time  for  his  convenience  and  accommodation,  and  the 
receiver,  until   some  change  takes  place,  will  be  responsible 
only  as  a  warehouseman.     The  party  bringing  the  goods 
must  first  do  whatever  is  essential  to  enable  the  carrier  to 
■  commence,  or  to  make  needful  preparations  for  commencing, 
■the  service  required  of  him,  before  he  can  be  made  liable  or 
'Subjected    to  responbibility  in   that  capacity.     Where  goods 
are  delivered   to  a  common  carrier  to  await  further  orders 
from  the  shipper  before  shipment,  the  former,  while  they 
are  in  his  custody,  is  only  liable  as  warehouseman,  and  his 
only  responsibility  as  carrier  is  where  goods  are  delivered  to 
;and  accepted  by  him  in  the  usual  course  of  business  for  im- 
juediate  transportation.     The  duties  and  the  obligations  of 
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the  common  carrier  with  respect  to  the  goods  commence 
with  their  delivery  to  him,  and  this  delivery  must  be  com- 
plete, 60  as  to  put  upon  him  the  exclusive  duty  of  seeing 
to  their  safety.  The  law  will  not  divide  the  duty  or  the  obli- 
gation *•*  between  the  carrier  and  the  owner  of  the  goods. 
It  must  rest  entiicly  upon  the  one  or  the  other,  and  until  it 
has  become  imposed  upon  the  carrier  by  a  delivery  and  ac- 
ceptance, he  cannot  be  held  responsible  for  them.  The  entire 
Height  of  the  responsibility  rigorously  in)posed  by  law  upon 
•a  common  carrier  falls  upoti  him  contemporaneously  {eo  in- 
stanti)  with  a  complete  delivery  of  the  goods  to  be  forwarded, 
if  accepted,  with  or  without  a  special  agreement  as  to  reward; 
for  the  obligation  to  carry  safely  on  delivery  carries  with  it  a 
promise  to  keep  safely  before  the  goods  are  put  in  itinere: 
Jiidson  V.  Western  R.  R.  Co.,  4  Allen,  520;  81  Am.  Dec.  718; 
Barron  v.  Eldredge,  100  Mass.  455;  1  Am.  Rep.  126;  Grosve- 
MT  V.  New  York  Cent.  R.  R.  Co.,  39  N.  Y.  34;  O'Neill  v.  New 
York  Cent.  etc.  R.  R.  Co.,  60  N.  Y.  138;  Redfield  on  Carriers, 
80;  Angell  on  Carriers,  sec.  129.  In  Wilson  v.  Atlanta  etc. 
Ry.  Co.,  82  Ga.  386,  a  case  somewhat  relied  on  by  defend- 
ant's counsel,  a  quantity  of  wood  was  piled  along  the  line  of 
the  defendant's  railroad  for  the  purpose  of  having  it  trans- 
ported thereon,  and  the  shipper  was  to  place  the  wood  in  the 
defendant's  cars.  There  the  action  was  brought  to  recover 
damages  on  account  of  unreasonable  delay  in  transporting 
some  of  the  wood,  and,  also,  for  the  loss  of  some  portion 
thereof.  The  plaintiflF  failed  to  recover  on  the  ground  that 
upon  all  the  facts  in  that  case  the  wood  had  not  been  deliv- 
ered to  and  accepted  by  the  railroad  company  for  immediate 
shipment;  and  no  principle  was  laid  down  in  that  case  which 
can  be  i:ivoked  for  the  protection  of  the  defendant  in  this. 
Here  the  hay  was  delivered  to  the  defendant  for  immetiiate 
shipment,  and  it  was  accepted  by  H  and  placed  in  its  freight- 
house.  It  was  not  stored  for  the  accommodation  and  conven- 
ience of  tiie  shippers.  They  were  there  ready,  willing,  and 
anxious  to  put  the  hay  into  the  cars  as  fast  as  the  defendant 
would  furnish  them.  There  was  no  delay  whatever  by  the 
request  of  the  shippers  or  on  account  of  any  act  or  omission 
on  their  part.  Whatever  delay  there  was  in  the  shipment 
■was  due  exclusively  to  the  omission  of  the  defendant  to 
promptly  furnish  cars  for  the  transportation.  Although  a 
railroad  company  may  not  be  '•'*  able  promptly  to  transport 
freight  delivered  to  it,  and  there  may  be  considerable  delay 
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and  even  long  storage  of  the  freight  until  cars  can  be  fur- 
nished, nevertheless  it  takes  on  the  character  of  a  common 
carrier  the  moment  the  property  is  delivered  and  received  by- 
it  for  immediate  transportation.  It  can  make  no  difference 
whether  the  railroad  company  was  to  place  this  hay  in  lt» 
cars,  or  whether  the  shippers  were  to  do  that  work.  Who- 
ever was  to  load  the  hay  into  the  cars,  it  was  delivered  and 
received  for  immediate  shipment,  not  for  storage,  not  to  be 
kept  for  the  shippers,  and  not  subject  to  their  control,  and  it 
was  not  in  their  custody.  It  was  simply  left  in  the  freight- 
house  of  the  railroad  company  until  it  could  furnish  cars  for 
its  transportation.  It  was  there  for  immediate  shipment, 
with  nothing  more  to  be  done  than  to  place  it  in  the  cars, 
and  whether  that  work  was  to  be  done  by  the  railroad  com- 
pany or  by  the  shippers  can  make  no  diflFerence  in  reason  or 
principle.  If,  however,  in  such  a  case  the  delay  in  the  ship- 
ment is  caused  by  some  fault  of  the  shippers,  if  they  are  not 
ready  to  place  the  freight  in  the  cars  when  they  are  furnished, 
and  thus  shipment  is  delayed  until  the  property,  without  the 
fault  of  the  carrier,  is  destroyed,  the  loss  would  then  fall  upon 
the  shippers,  because  it  was  due  to  their  default. 

In  this  case,  at  the  time  of  the  fire,  the  property  was  stored 
for  the  convenience  of  the  carrier,  and  not  for  the  convenience 
of  the  shippers,  and  its  destruction  was  due  to  its  default, 
and  in  no  way  to  any  default  on  their  part. 

We,  therefore,  see  no  reason  to  doubt  that  this  recovery  was 
right,  and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur  (Peckham  and  Baetlett,  JJ.,  in  result),  except 
O'Brien,  J.,  taking  no  part. 

Judgment  affirmed.  

Cakriers— When  Liability  Begins — Delivery  to.— Delivery  to  and 
acceptance  by  a  carrier  are  essential  to  make  him  liable  for  goods,  but  ac- 
ceptance may  be  either  actual  or  constructive:  Mtrriam  v.  Hartford  etc 
R.  R.  Co.,  20  Conn.  354;  52  Am.  Dec.  344,  and  note.  Delivery  of  goods  tO' 
a  carrier  by  leaving  them  on  the  dock  near  his  boat,  according  to  the  usual 
custom,  will  not  render  him  liable  unless  accompanied  by  express  notice: 
Packard  v.  Getrtuin,  6  Cow.  757;  16  Am.  Dec.  475,  and  note.  Delivery  of 
goods  to  a  servant  or  duly  authorized  agent  of  a  carrier,  who  is  in  the  habit 
of  receiving  such  goods  in  the  ordinary  scope  of  his  employment,  is  a  suffi- 
cient delivery  to  make  the  carrier  responsible  for  their  loss:  Minter  v.  Pacific 
R.  R.,  41  Mo.  503;  97  Am.  Dec.  288,  and  note.  For  a  further  discussion  of 
this  subject  see  the  notes  to  Illinois  Cent.  R.  R.  Co.  v.  Smyser,  87  Am.  Dec. 
804;  Merriam  v.  Hartford  etc.  R.  R.  Co.,  62  Am.  Dec.  349;  Governor  v. 
Withers,  50  Am.  Dec.  99,  and  the  extended  note  to  CampbeUr.  City  q/'SiiU^ 
vxUer,  60  Am.  Rep.  571. 
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Contract,  Whkk  Perfect  Though  the  Parties  Coatemplats  its  Bkin'o 
Reduced  to  a  More  Formal  Writing. — If  the  corrcsp.nulence  and 
telej^rania  between  the  parties  contain  all  the  details  of  a  contract  it  ia 
enforceable  though  they  intended  that  their  agreement  should  be  for* 
tnally  expressed  in  a  single  paper,  which,  when  8igne<i,  should  be  th« 
evidence  of  what  already  had  been  agreed  apon.  Neither  party  has  tha 
right  to  insist  that  such  agreement  should  contain  terms  not  stated  ia 
the  correspondence  and  telegrams,  and  if  he  does  so  insist  and  refuses 
to  sign  the  agreement  or  perform  the  contract  without  such  additional 
terms,  he  is  answerable  for  the  damages  sustained  by  his  withdrawal 
from  his  contract. 

A  Contract  to  Make  and  Execute  a  Cebtain  Written  Aokbemknt,  the 
terms  of  which  are  mutually  understood  and  agreed  upon,  is  in  all 
respects  as  valid  and  obligatory,  where  no  statutory  objection  inter- 
poses, as  the  written  contract  itself  would  be  if  executed.  Neither 
party  is  at  liberty  to  refuse  to  perform  or  to  enter  into  the  agreement 
•8  stipulated. 

Eugene  M.  Bartlett,  for  the  appellants. 
George  W.  Daggetty  for  the  respondent. 

■*•  O'Brien,  J.  The  plaintiffs  in  this  action  sought  to 
recover  damages  for  the  breach  of  a  contract  for  the  sale  and 
delivery  of  a  quantity  of  apples.  The  complaint  was  dis- 
missed by  the  referee  and  liis  judgment  was  affirmed  upon 
appeal.  The  only  question  to  be  considered  is  whether  the 
contract  stated  in  the  complaint,  as  the  basis  for  damages, 
was  ever  in  fact  made  so  as  to  become  binding  upon  the 
parties.  On  the  28th  of  October,  1891,  the  plaintiffs  sub- 
mitted to  the  defendant  the  following  proposition  in  writing: 

•♦Buffalo,  N.  Y.,  Oct.  28,  1891. 
"  Messrs.  Pottlitzer  Bros.  Fruit  Co.,  Lafayette^  Ind.y 

"  Gentlemen:  We  offer  you  ten  carloads  of  apples  to  be 
from  175  to  200  barrels  per  car,  put  up  in  good  order,  from 
stock  inspected  by  your  Mr.  Leo  Pottlitzer  at  Nunda  and 
Silver  Springs.  The  apples  not  to  exceed  one-half  green 
fruit,  balance  red  fruit,  to  be  shipped  as  follows: 

"First  car  between  1st  and  I5th  December,  1891. 

"Second  car  between  15th  and  30th  December,  1891,  and 
one  car  each  ten  days  after  January  1,  1892,  until  all  are 
shipped.  Dates  above  specified  to  be  considered  as  approxi- 
mate a  few  days  eitiier  way,  at  the  price  of  $2.00  per  barrel, 
free  on  board  cars  at  Silver  Springs  and  Nunda,  in  refrigera- 
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tor  cars,  this  proposition  to  be  accepted  not  later  ••*  than 
the  SIst  inst.,  and  you  to  pay  us  $500  upon  acceptance  of 
the  proposition,  to  be  deducted  from  the  purchase  price  of 
apples  at  the  rate  of  $100  per  car  on  the  last  five  cars. 
'*  Yours  respectfully, 

"  J.  Sanders  &  Sox." 

To  this  proposition  the  defendant  replied  by  telegraph  oa 
October  31st  as  follows: 

"  Lafayette,  Ind.,  Slst  October. 

"J.  Sanders  &  Son:  We  accept  your  proposition  on  apples, 
provided  you  will  change  it  to  read  car  every  eight  days  frooj 
January  first,  none  in  December;  wire  acceptance. 

u  Pottlitzer  Bros.  Fruit  Co." 

On  the  same  day  the  plaintiffs  replied  to  this  dispatch  to 
the  effect  that  they  could  not  accept  the  modification  pro- 
posed, but  must  insist  upon  the  original  offer.  On  the  same 
day  the  defendant  answered  the  plaintiff's  telegram  as  follows: 

"  Can  only  accept  condition  as  stated  in  last  message.  Only 
way  we  can  accept.  Answer  if  accepted.  Mail  contract  and  we 
will  then  forward  draft.  Pottlitzer  Bros.  Fruit  Co." 

The  matter  thus  rested  till  November  4th,  when  the  plain- 
tiffs received  the  following  letter  from  the  defendant: 

"Lafayette,  Ind.,  November  2,  1891. 
"  /.  Sanders  &  Son,  Stafford,  N.  Y., 

"  Gents:  We  are  in  receipt  of  your  telegrams,  also  your  favor 
of  the  Slst  ult.  While  we  no  doubt  think  we  have  offered  you  a 
fair  contract  on  apples,  still  the  dictator  of  tiiis  has  learned  on 
his  return  home  that  there  are  so  many  near-by  apples  coming 
into  market  that  it  will  affect  the  sale  of  apples  in  December, 
and,  therefore,  we  do  not  think  it  advisable  to  take  the  contract 
unless  you  made  it  read  for  shipment  from  the  1st  of  Janu- 
ary. We  are  very  sorry  you  cannot  do  this,  but  perhaps  we 
will  be  able  to  take  some  fruit  from  you,  as  we  will  need  it 
in  the  spring.  If  you  can  change  the  contract  ***  so  as  to 
read  as  we  wired  you  we  will  accept  it  and  forward  you  draft 
in  payment  on  same.  Pottlitzer  Fruit  Co." 

On  receipt  of  this  letter  the  plaintiffs  sent  the  following 
message  to  the  defendant  by  telegraph: 

"  November  4th. 

*' Pottlitzer  Brothers  Fruit  Company,  Lafayette,  Ind.i 
Letter  received.  Will  accept  conditions.  If  satisfactory^ 
answer  and  will  forward  contract.  J.  Sanders  &  Son." 
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The  defendant  replied  to  this  message  by  telegraph,  sayingr 
"  All  right;  send  contract  as  stated  in  our  message."  The 
plaintiffs  did  prepare  and  send  on  the  contract  precisely  in- 
the  terms  embraced  in  the  foregoing  correspondence,  wliich. 
was  the  original  proposition  made  by  the  plaintiffs,  as  modi-- 
fied  by  defendant's  telegram  above  set  forth,  and  which  was 
acceded  to  by  the  plaintiffs.  This  was  not  satisfactory  to 
the  defendant,  and  it  returned  it  to  the  plaintiffs  with  cer- 
tain modifications,  which  were  not  referred  to  in  the  corre- 
spondence. These  modifications  were:  1.  That  the  fruit- 
should  be  well  protected  from  frost  and  well  hayed;  2. 
That  if,  in  the  judgment  of  the  plaintiffs,  it  was  necessary  or 
prudent  that  the  cars  should  be  fired  through,  the  plaintiffs 
should  furnish  the  stoves  for  the  purpose,  and  the  defendant, 
pay  the  expense  of  the  man  to  be  employed  in  looking  after  the- 
fires  to  be  kept  in  the  cars;  3.  That  the  plaintiffs  should  line 
the  cars  in  which  the  fruit  was  shipped.  These  condition* 
were  more  burdensome  and  rendered  the  contract  less  profit- 
able to  the  plaintiffs.  They  were  not  expressed  in  the  cor- 
respondence and  I  think  cannot  be  implied.  They  were  not 
assented  toby  the  plaintiffs,  and  on  their  declining  to  incorpo- 
rate them  in  the  paper  the  defendant  treated  the  negotiations 
as  at  an  end,  and  notified  the  plaintiffs  that  it  had  placed  it» 
order  with  other  parties.  There  was  some  further  correspond- 
ence, but  it  is  not  material  to  the  question  presented  by  the 
appeal.  The  writings  and  telegrams  that  passed  between 
the  parties  **'  contain  all  the  elements  of  a  complete  con- 
tract. Nothing  was  wanting  in  the  plaintiffs'  original  propo- 
sition, but  the  defendant's  assent  to  it  in  order  to  constitute  a 
contract  binding  upon  both  parties  according  to  its  terms. 
This  assent  was  given  upon  condition  that  a  certain  specified 
modification  was  accepted.  The  plaintiffs  finaLy  assented  to 
the  modification,  and  called  upon  the  defendant  to  signify  it» 
assent  again  to  the  whole  arrangement  as  thus  modified,  and  ii 
replied  that  it  was  "  all  right,"  which  must  be  taken  a9 
conclusive  evidence  that  the  minds  of  the  parties  had  met 
and  agreed  upon  certain  specified  and  distinct  obligationsi 
which  were  to  be  observed  by  both.  It  is  true,  as  found  by 
the  learned  referee,  that  the  parties  intended  that  the  agree- 
ment sliould  be  formally  expressed  in  a  single  paper,  which,, 
when  signed,  should  be  the  evidence  of  what  had  already 
been  agreed  upon.  But  neither  party  was  entitled  to  insert 
in  the  paper  any  material  condition  not  referred  to  in  the  cor- 
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respondence,  and  if  it  was  inserted  without  the  consent  of 
the  other  party  it  was  unauthorized.  Hence  the  defendant, 
by  insisting  upon  further  material  conditions  not  expressed  or 
implied  in  the  correspondence,  defeated  the  intention  to  reduce 
the  agreement  to  the  form  of  a  single  paper  signed  by  both  par-^ 
ties.  The  plaintiffs  then  had  the  right  to  fall  back  upon  their 
written  proposition  as  originally  made  and  the  subsequent 
letters  and  telegrams,  and,  if  they  constituted  a  contract  of 
themselves,  the  absence  of  the  formal  agreement  contemplated 
was  not  under  the  circumstances  material.  When  the  par- 
ties intend  that  a  mere  verbal  agreement  shall  be  finally  re- 
duced to  writing  as  the  evidence  of  the  terms  of  the  contract, 
it  may  be  true  that  nothing  is  binding  upon  either  party 
until  the  writing  is  executed. 

But  here  the  contract  was  already  in  writing,  and  it  was 
none  the  less  obligatory  upon  both  parties  because  they  in- 
tended that  it  should  be  put  into  another  form,  especially 
when  their  intention  is  made  impossible  by  the  act  of  one 
or  the  other  of  the  parties  by  insisting  upon  the  insertion 
of  conditions  and  provisions  not  contemplated  or  embraced 
in  ***  the  correspondence:  Vassar  v.  Camp,  11  N.  Y.  441; 
Brown  v.  Norton,  50  Hun,  248;  Pratt  v.  Hudson  Riv.  R.  R.  Co.f 
21  N.  Y.  308.  The  principle  that  governs  in  such  cases  was 
clearly  stated  by  Judge  Selden  in  the  case  last  cited  in  these 
words:  "A  contract  to  make  and  execute  a  certain  written 
agreement,  the  terms  of  which  are  mutually  understood  and 
agreed  upon,  is,  in  all  respects,  as  valid  and  obligatory,  where 
no  statutory  objection  interposes,  as  the  written  contract 
itself  would  be,  if  executed.  If,  therefore,  it  should  appear 
that  the  minds  of  the  parties  had  met,  that  a  proposition  for 
a  contract  had  been  made  by  one  party  and  accepted  by  the 
other,  that  the  terms  of  this  contract  were  in  all  respects 
definitely  understood  and  agreed  upon,  and  that  a  part  of  the 
mutual  understanding  was  that  a  written  contract,  etnbody- 
ing  these  terms,  should  be  drawn  and  executed  by  the  re- 
spective parties,  this  is  an  obligatory  contract,  which  neither 
party  is  at  liberty  to  refuse  to  perform." 

In  this  case  it  is  apparent  that  the  minds  of  the  parties  met 
through  the  correspondence  upon  all  the  terms  as  well  as  the 
subject  matter  of  the  contract,  and  that  tiie  subsequent  fail- 
ure to  reduce  this  contract  to  the  precise  form  intended,  for 
the  reason  stated,  did  not  affect  the  obligations  of  either 
party,  which  had  already  attached,  and  they  may  now  resort 
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to  the  primary  evidence  of  their  mutual  stipuhTtions.  Any 
other  rule  would  always  permit  a  party  who  has  entered  into 
a  contract  like  this  through  letters  and  telegraphic  messages 
to  violate  it  whenever  the  understanding  was  that  it  should 
be  reduced  to  another  written  form,  by  simply  suggesting 
■other  and  additional  terras  and  conditions.  If  this  were  the 
rule  the  contract  would  never  be  completed  in  cases  where  by 
changes  in  the  market  or  other  events  occurring  subsequent 
to  the  written  negotiations  it  became  the  interest  of  either 
party  to  adopt  that  course  in  order  to  escape  or  evade  obliga^ 
tions  incurred  in  the  ordinary  course  of  commercial  business. 
A  stipulation  to  reduce  a  valid  written  contract  to  some  other 
form  cannot  be  used  for  the  purpose  of  imposing  upon  either 
party  additional  burdens  or  obligations  or  of  evading  the  per- 
formance ***  of  those  things  which  the  parties  have  mutually 
agreed  upon  by  such  means  as  made  the  promise  or  assent 
binding  in  law.  There  was  no  proof  of  any  custom  existing 
between  the  shippers  and  consignees  of  such  property  in 
regard  to  the  payment  of  the  expense  of  firing,  lining,  and 
haying  the  cars.  If  it  be  said  that  such  precautions  are 
necessary  in  order  to  protect  the  property  while  in  transit, 
that  does  not  help  the  defendant.  The  question  still  remains, 
Who  was  to  bear  the  expense?  The  plaintiffs  had  not  agreed 
to  pay  it  any  more  than  they  had  agreed  to  pay  the  freight 
or  incur  the  other  expenses  of  transportation.  The  plaintiffs 
sent  a  plain  proposition  which  the  defendant  accepted  with- 
out any  such  conditions  as  it  subsequently  sought  to  attach 
to  it.  That  the  parties  intended  to  make  and  sign  a  final 
paper  does  not  warrant  the  inference  that  they  also  intended 
to  make  another  and  different  agreement.  The  defendant  is 
in  no  better  position  than  it  would  be  in  case  it  had  refused 
to  sign  the  final  writing  without  alleging  any  reasons  what- 
ever. The  principle,  therefore,  which  is  involved  in  the  case 
is  this.  Can  parties  who  have  exchanged  letters  and  telegrams 
with  a  view  to  an  agreement,  and  have  arrived  at  a  point 
where  a  clear  and  definite  proposition  is  made  on  the  one 
side  and  accepted  on  the  other,  with  an  understanding  that 
the  agreement  shall  be  expressed  in  a  formal  writing,  ever 
be  bound  until  that  writing  is  signed?  If  they  are  at  liberty 
to  repudiate  tiie  proposition  or  acceptance,  as  the  case  may 
be,  at  any  time  before  the  pnper  is  signed,  and  as  the  market 
may  go  up  or  down,  then  this  case  is  well  decided.  But  if 
At   the   close   of  the  correspondence  the  plaintiffs  became 
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bound  by  their  offer,  and  the  defendant  by  its  acceptance  of 
that  offer,  whether  the  final  writing  was  signed  or  not,  as  I 
thiiili  they  did,  under  such  circumstances  as  the  record  dis- 
closes, then  the  conclusion  of  the  learned  referee  was  erro- 
neous. To  allow  either  party  to  repudiate  the  obligations 
clearly  expressed  in  the  correspondence,  unless  the  other  will 
assent  to  material  conditions,  not  before  referred  to,  or  to  be 
implied  from  the  transaction,  would  be  introducing  an  ele- 
ment **®  of  great  confusion  and  uncertainty  into  the  law  of 
contracts.  If  the  parties  did  not  become  bound  in  this  case 
they  cannot  be  bound  in  any  case  until  the  writing  is  executed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Earl,  Gray,  and  Bartlett,  JJ.,  dis- 
Benting. 

Judgment  reversed.  , 

Contracts — ^'hen  Cojtplete. — When  parties  enter  into  »  general  con« 
tract,  and  the  uiuleratancling  is  that  it  is  to  be  reduceii  to  writing,  or,  if  it 
is  alreidy  in  a  written  form,  that  it  is  to  be  signed  before  it  is  acted  upon, 
or  to  take  efifect,  it  is  not  binding  until  it  is  so  written  or  signed:  JHi$isissippi 
etc.  S.  8.  Co.  T.  Swift,  86  Me.  248;  41  Am.  St.  Rep.  545,  and  note. 
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[144  New  York,  306.] 

Tenancy  by  Entireties  Continues  to  Exist  in  New  York  when  a  con- 
veyance has  been  made  to  a  husband  and  wife,  notwithstanding  the 
separate  property  acts  relating  to  the  rights  of  married  women. 

Tenancy  by  Entireties. — The  Great  Characteristic  which  distinguiahee 
a  tenancy  by  entireties  from  a  joint  tenancy  is  its  inseverability,  whereby 
neither  the  husband  nor  the  wife,  without  the  consent  of  the  other,  can 
dispose  of  any  part  of  the  estate,  so  as  to  afifect  the  rigiit  of  survivor- 
ship of  the  otlier. 

Tenancy  by  Entireties  —  Power  and  Controi,  of  Husband.  —  At  the 
common  law  a  husband  was  held  to  be  entitled  to  the  full  control,  and 
to  take  all  rents  and  profits  of  the  land  during  the  joint  lives  to  the 
exclusion  of  the  wife,  and  he  had  power  to  sell,  mortgage,  or  lease  for 
the  same  period,  and  this  life  interest  was,  according  to  the  weight  of 
authority,  subject  to  the  claims  of  his  creditors. 

Tenancy  by  Entikkties— Control  of  Husband. — Under  the  Statutes 
Respecting  the  Separate  Property  of  Married  Women  by  which 
a  husband  is  deprived  of  his  control  over  the  property  of  his  wife,  and 
of  his  right  to  exclude  her  from  its  enjoyment,  he  has  no  greater  inter- 
est in,  or  control  over,  the  property  held  by  hiiu  and  bia  wife  as  teu> 
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ant«  by  the  entireties  tlian  she  has,  and  therefore  a  mortgaga  ma«le  by 
him  and  a  sale  thereunder  do  not  confer  upon  the  purchaser  any  right 
to  exclude  the  wife  from  the  property,  or  from  the  rents  or  protit» 
thereof.  Such  purchaser  becomes  in  effect  a  tenant  in  commou  witl> 
the  wife,  subject  to  her  paramount  rights  of  sui  vivorsliip. 

Case  submitted  by  ngreement  to  determine  tlie  rigbts  of 
the  parties  in  certain  property.  The  defendants  William. 
R.  and  Maria  J.  Fisher  were  husband  and  wife,  and  had  been 
for  thirty  years.  During  their  marriage  the  property  in  dis- 
pute was  conveyed  to  them,  the  purchase  price  being  wholly 
paid  by  the  wife,  she  consenting  that  the  conveyance  be 
taken  in  their  joint  names.  Several  years  afterward  th& 
liusband  borrowed  moneys  for  which  he  and  his  wife  executed 
their  promissory  note.  Afterward  the  husband,  to  secure- 
this  note  and  some  other  indebtedness,  executed  to  Goodrichi 
a  mortgage  on  the  property,  in  which  the  wife  refused  to- 
join.  The  mortgagee  assigned  the  mortgage  to  the  plaintiff 
herein.  At  a  later  day  the  husband  executed  a  conveyance  of 
the  property  by  deed  of  quitclaim  to  his  wife.  Default  having 
been  made  in  the  payment  of  interest  on  the  mortgage,  it 
was  foreclosed  by  statutory  foreclosure,  and  at  the  sale  there- 
under was  bid  in  by  the  plaintiff.  The  general  term  ad- 
judged that  the  plaintiff,  by  the  mortgage  and  the  sale 
thereunder,  had  acquired  the  right  of  possession  to  the  wholfr 
property  during  the  joint  lives  of  the  husband  and  wife,  and 
to  the  fee  in  case  the  husband  survived  her.  The  defend- 
ants appealed. 

A,  P.  Smith,  for  the  appellant. 

S.  D.  Halliday,  for  the  respondent. 

■**  Andrews,  C.  J.  It  was  decided  in  Berths  v.  Nunan^ 
92  N.  Y.  152,  44  Am.  Rep.  361,  that  the  separate  property 
acts  relating  to  the  '**  rights  of  married  women  had  not 
abrogated  the  common-law  doctrine,  that  under  a  convey- 
ance to  husband  and  wife  they  take  not  as  tenants  in  com- 
mon, nor  as  joint  tenants,  but  by  the  entirety,  and,  upon  the- 
death  of  either,  the  survivor  takes  the  whole  estate.  In  that 
case  the  husband  had  died,  leaving  his  wife  surviving,  and 
the  question  was  whether  the  wife,  as  survivor,  took,  uporv 
the  death  of  her  husband,  the  entire  fee  under  the  doctrine- 
of  the  common  law.  The  question,  what  change,  if  any,  had 
been  wrought  by  the  separate  property  acts  in  respect  to  the- 
common-law  rights  of  the  husband  to  control  and  use  th» 
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property  conveyed  to  husband  and  wife  during  their  joint 
lives,  was  not  considered  or  decided,  but  was  expressly  re- 
served on  the  ground  that  it  was  not  involved  in  the  case 
then  before  the  court.  That  question  is  involved  in  the 
present  case,  and  must  now  be  decided. 

The  decision  in  Berths  v.  Nunan,  92  N.  Y.  152,  44  Am. 
Kep.  361,  is  supported  by  the  great  weight  of  authority  in 
other  jurisdictions  in  this  country,  but  in  some  of  the  states 
it  has  been  held  that,  as  a  consequence  of  statutory  provisions 
fiubstantially  like  those  in  this  state,  conferring  upon  mar- 
ried women  the  right  to  take  and  hold  separate  property  to 
their  own  use,  free  from  the  control  of  their  husbands  as 
femes  sole,  estates  by  entireties  have  been  abrogated  and 
turned  into  tenancies  in  common.  In  the  states  where  this 
eonstruction  has  been  put  upon  the  married  women's  acts, 
the  question  of  the  rigiits  of  the  parties  to  the  usufruct  dur- 
ing their  joint  lives  could  scarcely  arise,  because  it  is  one  of 
the  generally  admitted  results  of  this  legislation  that  the 
■common-law  right  vested  in  the  husband  to  the  rents,  profits, 
and  use  of  his  wife's  real  estate  during  their  joint  lives  has 
'been  destroyed. 

It  is,  however,  a  much  m«)re  serious  question  what  the 
effect  of  this  legislation  is  upon  the  common-law  right  of  the 
husband  to  the  usufruct  during  the  joint  lives  of  the  husband 
and  wife,  of  lands  conveyed  to  them  jointly,  in  those  states 
where  it  is  held  that,  notwithstanding  the  new  legislation,  a 
■conveyance  to  husband  and  wife  retains  its  common-law 
•character  and  incidents.  If  the  right  of  the  husband  to  the 
dse,  during  the  joint  lives,  of  lands  held  under  this  tenure 
was  a  right  growing  '**  out  of  and  incident  to  this  particular 
«pecies  of  tenancy;  in  other  words,  if  it  was  one  of  its  specific 
and  essential  characteristics,  then  it  would  be  diflScult  to 
segregate  this  right  from  the  other  rights  incident  to  and 
flowing  from  the  tenancy,  and  to  say  that  while  the  estate 
by  entireties  continues,  this  feature  of  it  was  intended  to  be 
taken  away.  But  the  taking  away  from  the  husband  the 
usufruct  during  the  joint  lives  of  lands  conveyed  to  husband 
and  wife  would  not  be  inconsistent  with  the  continuance  of 
tenancies  by  entireties,  provided  the  common-law  right  to 
the  usufruct  was  not  an  incident  of  the  tenancy,  but  of  the 
martial  right  operating  upon  property  so  held,  as  upon  all 
other  real  property  of  the  wife.  The  grand  cliaracteristic 
which  distinguishes  a  tenancy  by  the  entirety  from  a  joint 
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tenancy  is  its  inseverability,  whereby  neither  the  husband 
nor  the  wife,  without  the  assent  of  the  other,  can  dispose  of 
any  part  of  tlie  estate,  so  as  to  affect  the  right  of  survivor- 
ship in  the  other:  1  Bl.  182;  Washhurn  on  Real  Property, 
425.  Each  is  said  to  be  seised  of  the  whole  estate,  and 
they  do  not  take  by  moieties,  and  the  reason  assigned  in  the 
old  books  for  this  anomalous  characteristic  of  this  estate  is 
the  legal  unity  of  the  husband  and  wife,  and  the  incapacity 
of  the  wife  to  hold  a  separate  and  severable  estate  in  lands 
under  a  joint  conveyance  to  both.  The  alleged  incapacity  of 
a  wife  to  take  and  hold  lands  conveyed  to  husband  and  wife- 
as  joint  tenant,  or  tenant  in  common  with  him,  seems  incon- 
sistent with  the  doctrine  which  has  finally  obtained,  that  by- 
express  words  of  H  grant  or  devise  to  husband  and  wife  that 
species  of  tenure  would  be  created.  This  was  pointed  out  in 
Miner  v.  Brown,  133  N.  Y.  308,  and  authorities  were  cited  to- 
show  that  where  the  intention  disclosed  by  the  deed  or  will 
was  to  create  a  tenancy  in  common,  that  estate  would  be^ 
created:  See,  also,  McDermott  v.  French,  15  N.  J.  Eq.  78;. 
Wales  V.  Coffin,  13  Allen,  213;  1  Washburn  on  Real  Prop- 
erty, 425.  There  is  a  tendency  now  to  regard  the  creation  of 
an  estate  by  the  entirety  as  resting  upon  a  rule  of  construc- 
tion rather  than  upon  a  rule  of  law,  and  to  regard  the  in- 
tention as  disclosed  by  the  deed  or  will  creating  it  as  the 
■*'  governing  rule  for  determining  whether  that  estate  was- 
created  rather  than  a  joint  tenancy  or  tenancy  in  common: 
See  In  re  March,  27  Ch.  Div.  166,  and  cases  before  cited.  It 
was  conceded  under  the  old  law  that  husband  and  wife,  who- 
were  joint  tenants  or  tenants  in  common  of  lands  befuic  mar- 
riage, remained  so  afterward:  Coke  on  Littleton,  187  6.  It 
would  seem  to  follow  that  there  was  no  general  incapacity  in 
the  wife  to  hold  lands  with  the  husband  in  joint  tenancy  or 
as  tenant  in  common.  The  quality  of  the  estate  held  by 
husband  and  wife  as  tenants  by  the  entirety,  in  the  aspect 
of  its  inseverability,  has  been  adverted  to.  But  it  is  impor- 
tant, in  view  of  the  subsequent  discussion,  to  observe  that  the 
wife,  as  well  as  the  husband,  took  an  estate  under  a  grant  to 
both.  Each  was  said  to  be  seised  of  the  whole,  and  not  of 
any  separate  part.  Neither  could  convey  his  or  her  interest 
to  the  prejudice  of  the  right  of  survivorship  in  the  other. 
The  common  law,  however,  wholly  ignored  this  principle  of 
equality  between  husband  and  wife  in  regulating  the  rights 
of  the  parties  to  the  enjoyment  of  the  estate  during  the  joint 
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-lives.  They  were  not  regarded  as  having  a  joint  seisin  or  a 
joint  possession  for  the  purpose  of  the  use  during  coverture. 
The  husband  was  held  to  be  entitled  to  the  full  control  and 
to  take  the  rents  and  profits  of  the  land  during  the  joint 
lives,  to  the  exclusion  of  the  wife,  and  he  had  power  to  sell, 
mortgage,  or  lease,  for  the  same  period,  and  this  life  interest 
was,  according  to  the  weiglit  of  authority,  subject  to  the 
■claims  of  his  creditors:  Barber  v.  Harris,  15  Wend.  615; 
Jackson  v.  McConnell,  19  Wend.  175;  32  Am.  Dec.  439; 
Meeker  v.  Wright,  76  N.  Y.  262;  Bertles  v.  Nunan,  92  N.  Y. 
152;  44  Am.  Rep.  361;  Ames  v.  Norman,  4  Sneed,  683;  70 
Am.  Dec.  269;  Pray  v.  Stehbins,  141  Mass.  219;  55  Am.  Rep. 
462.  But  the  right  of  the  husband  at  connnon  law  to  take 
the  rents  and  profits  of  lands  held  by  him  and  his  wife  as 
tenants  by  the  entirety,  during  coverture,  and  to  assign  and 
dispose  of  them  during  that  period,  did  not,  we  apprehend, 
spring  from  the  peculiar  nature  of  this  estate.  He  acquired 
no  such  right  by  force  of  the  conveyance  itself,  and  it  was 
not  an  incident  thereto.  It  was  a  right  which  followed  the 
conveyance  and  inured  to  the  husband  ***  from  the  gen- 
eral principle  of  the  common  law  which  vested  in  the  hus- 
band jure  uzoria  the  rents  and  profits  of  his  wife's  lands 
during  their  joint  lives:  2  Kent's  Commentaries,  130;  Stew- 
art on  Husband  and  Wife,  sec.  308.  The  husband  took  the 
rents  and  profits  of  lands  held  in  entirety  upon  the  same 
right  that  he  took  the  rents  and  profits  of  her  other  real 
estate,  whether  held  by  a  sole  or  joint  title,  namely,  his  right 
as  husband.  In  none  of  the  definitions  of  tenancies  by  en- 
tireties have  we  found  any  suggestion  that  this  was  one  of 
the  incidents  or  characteristics  of  such  estates,  and  we  think 
it  is  plain,  both  upon  reason  and  analogy,  that  it  had  its 
origin  in  those  harsh  principles  of  common  law  which  de- 
stroyed for  most  purposes  the  legal  identity  of  the  wife,  and 
subjected  her  person  and  property  to  the  control  of  her  hus- 
band. 

In  considering  what  effect,  if  any,  the  legislation  in  this 
state  has  had  upon  the  right  of  the  husband  to  the  rents, 
profits,  and  control  of  lands  held  by  him  and  his  wife  in 
entirety,  during  their  joint  lives,  it  is  important  to  regard 
not  only  the  language,  but  the  spirit  of  the  new  enactments. 
The  sole  purpose  of  the  original  statute  of  1848  was  to  se- 
cure to  married  women  the  en.joyraent  of  their  real  and  per- 
sonal property  which  belonged  to  them  at  the  time  of  their 
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marriage,  or  which  they  might  thereafter  acquire  by  gift, 
grant,  or  bequest  from  third  persons,  and  to  abrogate  the 
common-law  right  of  the  husband  in  and  to  tiie  real  and 
personal  property  of  the  wife.  The  right  to  the  rents  and 
profits  of  her  lands  jj/re  uxoriK,  during  the  joint  lives,  was 
completely  swept  away,  not  by  express  enactment,  but  as  a 
necessary  consequence  of  investing  her  with  the  beneficial 
use  of  her  own  property,  free  from  his  control.  Subsequent 
legislation  confirmed  her  rights  as  defined  by  the  act  of  1848, 
and  enlarged  them  in  other  directions,  but  the  act  of  1848 
was  the  seed  from  which  all  the  subsequnnt  legislation 
sprung.  This  legislation  rendered  unnecessary  any  longer 
the  cumbrous  mechanism  of  settlements  or  resorts  to  the  im- 
perfect powers  of  courts  of  chancery  to  secure  to  married 
women  the  enjoyment  of  their  own  property. 

In  determining  the  question  now  before  us,  too  much  em- 
phasis *'*  cannot  be  placed  upon  the  fact  that  the  legisla- 
tion of  1848  and  the  subsequent  years  uprooted  the  principle 
of  the  common  law,  hoary  with  age,  wiiich  vested  in  the 
husband,  by  virtue  of  the  marriage  relation,  control  of  the 
property  of  his  wife,  and  the  right  to  exclude  her  from  its 
enjoyment.  If  it  is  still  held,  notwithstanding  this  legisla- 
tion, that  the  husband  takes  the  whole  rents  and  profits  dur- 
ing coverture  in  lands  held  in  entirety,  and  may  exclude  the 
wife  from  any  participation  therein,  an  exception  is  allowed, 
standing  upon  no  principle,  and  it  deprives  the  wife,  although 
she  has  an  undoubted  interest  and  estate  in  the  land,  from 
any  benefit  thereof  during  the  lives  of  both.  There  are,  as 
we  can  perceive,  but  two  other  alternatives.  Either  the  rents 
and  profits  follow  the  nature  of  the  estate,  and  can  neither 
be  disposed  of  nor  charged  except  by  the  joint  act  of  both 
husband  and  wife,  which  seems  to  be  the  view  taken  in 
McCurdy  v.  Canning,  64  Pa.  St.  39,  or  the  parties  become 
tenants  in  common  or  joint  tenants  of  the  use,  each  being 
entitled  to  one-half  of  the  rents  and  profits  during  the  joint 
lives,  with  power  to  each  to  dispose  of  or  to  charge  his  or  her 
moiety  during  the  same  period,  which  seems  to  be  the  view 
taken  in  Biittlar  v.  Rosenhlalh,  42  N.  J,  Eq.  651;  59  Am.  Rep. 
52.  We  think  the  rule  adopted  in  New  Jersey  best  reconciles 
the  difficulties  surrounding  the  subject.  The  estate  granted 
is  not  thereby  changed.  It  leaves  it  untouched,  with  all  its 
common-law  incidents.  It  deals  with  the  rents  and  profits 
and  the  use  and  control  of  the  estate  during  coverture  only, 
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and  gives  to  each  p.irty  equal  rights  so  long  as  the  question 
of  survivorship  is  in  abeyance,  thereby  conforming  to  the 
intention  of  the  new  legislation  to  take  away  the  husband's 
right  ^wre  uxorls,  in  his  wife's  property,  and  to  enable  the  wife 
to  have  and  enjoy  "  whatever  estate  she  gets  by  any  convey- 
ance made  to  her,  or  to  her  and  others  jointly,  and  does  not 
enlarge  or  diminish  that  estate."  The  rule  in  Pennsylvania 
not  only  deprives  the  husband  of  his  common-law  right  to 
the  enjoyment  of  the  whole  rents  and  profits,  but  of  the  enjoy- 
ment of  any  share  thereof,  except  with  the  concurrence  and 
permission  of  his  wife. 

***  The  conclusion  we  have  reached  requires  a  reversal  of 
the  judgment  below  so  far  as  it  adjudges  that  the  mortgage 
executed  by  the  husband  to  the  plaintiff,  and  the  sale  there- 
under, vested  in  the  plaintiff  the  right  to  the  possession  of 
the  whole  estate  during  the  joint  lives  of  Mr.  and  Mrs.  Fisher. 
The  husband  had  a  right  to  mortgage  his  interest,  which  wa& 
a  right  to  the  use  of  an  undivided  half  of  the  estate  during 
the  joint  lives,  and  to  the  fee  in  case  he  survived  his  wife,  and 
by  the  foreclosure  and  sale  the  plaintiff  acquired  this  interest 
and  became  a  tenant  in  common  with  the  wife,  of  the  prem- 
ises, subject  to  her  right  of  survivorship.  The  opinion  of  the 
general  term  exhibits,  with  great  clearness,  the  reasons  upon 
which  it  was  held  that  a  conveyance  or  mortgage  by  the  hus- 
band, without  restrictive  words,  binds  the  fee  in  case  he  sur- 
vives the  wife:  See  1  Washburn  on  Real  Property,  425;  1 
Preston  on  Estates,  135;  Ames  v.  Norman,  4  Sneed,  683;  70 
Am.  Dec.  269. 

The  judgment  below  should  be  modified  in  accordance  with 
this  opinion,  and,  as  modified,  affirmed,  without  costs  to  either 
party. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  accordingly.      

Hdsband  and  Wife — Estates  bt  the  Entireties,  Whether  Abol- 
ished BY  Married  Women's  Acts. — Teuancy  by  the  entireties  is  not  aboU 
isbed  by  a  statute  abolishing  survivorship  among  joint  tenants,  nor  by 
legislation  which  secures  to  a  wife  the  enjoyment  of  her  separate  estater 
Bramberry'a  Appeal,  156  Pa.  St.  628;  36  Am.  St.  Rep.  64,  and  note.  See^ 
also  the  extended  note  to  Hulett  v.  Inlow,  26  Am.  Rep.  65. 

Husband  and  Wife — Estates  by  the  Entireties— Power  of  ErrHEB 
TO  Convey. — Neither  a  husband  nor  a  wife  can  mortgage  nor  convey  an 
estate  vested  in  them  as  tenants  in  the  entirety,  unless  both  of  them  join 
in  the  instrument,  and  every  instrument  by  which  either  attempts  alone  to 
make  saoh  oouveyauce  is  void:  Naylor  v.  Minocif  96  Mich.  182;  35  Am.  St. 
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Rep.  595,  and  note.  See  farther  the  note  to  Phelpt  r.  Simont,  38  Am.  St.. 
Rep.  4.%. 

HOSBAND  AND  WiTE — R<rrATKS  BT  TH«   EnTIRKTIKS— POWBB  0»  HCSBAND- 

Otkr. — A  devise  to  a  hasband  and  wife  vests  in  them  an  estate  by  th» 
entireties,  which  the  husband  has  the  right  to  use  during  coverture,  but 
cannot  alienate:  Phelps  v.  Simoris,  159  Mass.  415;  38  Am.  St.  Rep.  430. 
This  qaestion  is  further  discussed  in  the  extended  note  to  Den  r.  Harden^ 
bergh,  18  Am.  Deo.  377-388. 
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(144  NXW  TOBK,  462.] 
Tbadkmarks — BcsiMKsa  Namb. — Any  person  may  use  in  his  business  hi» 
family  name,  provided  be  uses  it  honestly,  without  artifice  or  decep* 
tion,  althongh  the  business  he  carries  on  is  the  same  as  the  business  of 
another  person  of  the  same  name  previously  established  which  had 
become  known  to  the  public  by  that  name,  and  although  it  may  appear 
that  the  repetition  of  that  name  in  connection  with  the  new  business  of 
the  same  kind  may  produce  oonfusiou  and  subject  the  other  party  to 
pecuniary  injury. 

TaADBMARK.S — Ck)RFORATION,  RiOHT  07  TO  UsB  A  FaKILT  BdSINBSS  NAMk. 

The  fact  that  the  chief  stockliolders  of  a  corporation  are  members  of 
the  same  family  does  not  entitle  the  corporation  with  their  consent  ta 
use  the  family  name  as  a  part  of  the  name  of  a  corporation  in  such  ». 
manner  as  to  interfere  with  a  business  previously  established  and  ex- 
tensively advertised  under  the  same  name.  Hence,  if  a  business  ha»- 
been  established  in  the  name  of  the  Higgins  Soap  Company,  and  sold  to- 
ft corporation  bearing  that  name,  a  corporation  subsequently  organized 
nnder  the  same  or  a  very  similar  name  to  carry  on  the  same  business 
may  be  enjoined  from  using  the  name,  though  its  principal  stockholdera^ 
are  members  of  the  Higgins  family. 

Tradbharks — Business  Name. — An  exclusive  right  may  be  acquired  iir 
the  name  in  which  a  business  has  been  carried  on,  whether  the  name  of 
•  partnership  or  of  an  individual,  and  it  will  be  protected  against 
infringement  by  another  who  assumes  it  for  the  purpose  of  deception, 
or  even  when  innocently  used  without  right,  to  the  detriment  of 
another,  and  this  right,  which  is  in  the  nature  of  a  trademark,  may  b» 
sold  and  assigned. 

OoRPORATioN,  Pbotkction  or  BcsiMESS  Namb  of. — In  respect  to  corpo* 
rate  names  the  same  rule  applies  as  to  the  names  of  firms  or  individ« 
nals,  and  an  injunction  lies  to  restrain  the  simulation  and  use  by  one 
corporation  of  the  name  of  a  prior  corporation,  which  tends  to  create 
confusion,  and  to  enable  the  latter  corporation  to  obtain  by  reason  of 
the  similarity  of  names  the  business  of  the  prior  one. 

H.  Aplington,  for  the  appellant. 

Jesse  Johnson,  for  the  respondent. 

*••  Andrews,  C.  J.     The  plaintiff  seeks  in  this  action  to 
restrain  the  use  by  tiie  defendant  in  this  state  of  its   corpo- 

AM.  Br.  Kxp.,  Vou  XLIII.-49 
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rate  name,  "Higgins  Soap  Company,"  in  tlie  business  of 
manufacturing  and  selling  soap,  on  the  ground  that  such  use 
is  an  unlawful  invasion  of  the  rights  of  the  "Ciias.  S.  Hig- 
gins Company,"  the  plaintiff  corporation.  The  corporate 
names  of  the  respective  corporations  are  not  identical,  but  it 
is  claimed  in  behalf  of  the  plaintiff  that  there  is  a  similarity 
between  them  which,  in  connection  with  other  facts,  is  liable 
to  and  has  produced  confusion,  and  will  enable  the  defendant 
to  appropriate  the  trade  of  the  plaintiff.  The  facts  found 
show  that  in  1890,  prior  to  the  organization. of  the  corpora- 
tion defendant,  under  the  laws  of  New  Jersey,  which  took 
place  in  1892,  the  plaintiff,  a  domestic  corporation,  organized 
by  Charles  S.  Higgins  and  others,  purchased  from  Ciiarlea 
S.  Higgins  and  his  partner,  for  the  sum  of  eight  hundred  and 
ten  thousand  dollars  in  stock  and  bonds,  the  soap  business 
originally  established  in  Brooklyn  by  the  father  of  Charles 
S.  Higgins  in  1846,  to  which  business  Charles  S.  Higgins 
succeeded  on  his  father's  death  in  1860,  together  with  the 
goodwill,  labels,  trademarks,  and  other  pro{)erty  employed 
in  the  business.  The  business  was  very  valuable,  and  the 
plaintiff  and  its  predecessor  expended,  subsequent  to  1879, 
in  advertising,  the  sum  of  three  hundred  thousand  dollars, 
and  the  product  was  extensively  sold  in  New  York  and  other 
states,  and  was  well  known  to  the  trade  as  "Higgins  Soap," 
and  the  plaintiflf  corporation  was  sometimes  known  as  the 
"Higgins  Soap  Company."  The  plaintiff  and  its  prede- 
cessors manufactured  a  great  variety  of  soaps,  which  were 
put  up  under  different  names,  the  leading  article  being 
known  as  "Chas.  S.  Higgins  German  Laundry  Soap,"  but, 
as  we  infer  from  the  findings,  all  the  soap  so  n)anufactured 
passed  under  the  general  name  of  "  Higgins  Soap."  On  the 
organization  of  the  plaintiff  corporation  and  the  purchase 
of  the  business  it  continued  to  carr}'  it  on  in  **'*  Bro'>klyn, 
where  it  had  been  originally  established,  and  where  it  has 
ever  since  been  carried  on.  Charles  S.  Higgins  was  a  director 
of  the  plaintiff  and  its  first  president,  and  so  continued  for  a 
year  after  its  incorporation,  when  he  was  displaced  from  his 
position  as  president  and  ceased  to  be  a  director  of  the  com- 
pany. The  ground  of  his  discharge  does  not  appear.  Soon 
afterward,  in  the  summer  of  1892,  Charles  S.  Higgins,  with 
his  wife,  his  son,  and  two  otiier  persons,  organizfid  the  defend- 
ant corporation  under  the  name  of  the  "Higgins  Soap  Com- 
pany," to  carry  on   the  soap  business,  and  commenced  the 
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manufacture  of  soap,  having  its  factory,  principal  office,  and 
place  of  business  outside  of  New  Jersey,  in  tiie  city  of  Brook- 
lyn. Charles  S.  Higgins  became  the  president  of  tiie  defend- 
ant corporation,  and  among  other  products  it  manufactured 
and  put  up  a  soap  in  bars,  on  tlie  wrappers  of  which  appear 
the  words  "  Higgins  Soap  Company,  Original  Laundry  Soap, 
Charles  S.  Higgins,  Prest.,"  and  the  bars  were  impressed 
with  substantially  tlie  same  words. 

It  was  shown  on  the  trial  tiiat  letters  intended  for  the 
plaintiff",  containing  orders  for  goods,  or  relating  to  other 
business  matters,  h;id  been  sent  addressed  to  the '*  Higgins 
Soap  Company,"  "Clias.  S.  Higgins  Soap  Co.,"  and  "Chas. 
Higgins  Co.,"  but  in  general  the  plaintiff^'s  place  of  business 
was  added  to  the  address,  and  they  were  received  by  the 
plaintiff".  There  were  produced  iwenty-eight  letters  and 
envelopes  of  this  kind,  written  within  four  n)ontlis  after  the 
organization  of  the  defendant  and  tiie  commencement  of  this 
action,  and  it  was  stated  that  these  did  not  comprise  all  the 
letters  of  this  description. 

Tlie  main  ground  upon  which  the  plaintiff  has  been 
defeated  in  the  courts  below  is  that  Charles  S.  Higgins  or 
the  members  of  his  family,  either  separately  or  jointly,  liad 
the  right  to  establish  the  soap  business,  and  to  use  the  name 
of  Higgins  in  conducting  it,  and  to  designate  the  product  as 
*'  Higgins  Soap,"  and  that  no  right  of  the  plaintiff  was 
invaded  by  giving  to  the  corporation  formed  by  them  the 
name  of  "Higgins  Soap  Company." 

The  case  of  Meneely  v.  Meneely,  62  N.  Y.  427,  20  Am.  Rep. 
489,  following  ***  other  cases,  is  an  authority  upon  the  prop- 
osition that  any  person  may  use  in  his  business  his  family 
name,  provided  he  uses  it  honestly  and  without  artifice  or 
deception,  although  the  business  he  carries  on  is  the  same  as 
the  business  of  another  person  of  the  same  name  previously 
established,  which  has  become  known  under  that  name  to  the 
public,  and  altliough  it  may  appear  that  the  repetition  of 
that  name,  in  connection  with  the  new  business  of  tlie  same 
kind,  may  produce  confusion  and  subject  the  other  party  to 
pecuniary  injury.  The  right  of  a  person  to  use  his  family 
name  in  his  business  is  regarded  as  a  natural  right  of  which 
he  cannot  be  deprived,  by  reason  simply  of  priority  of  use  by 
another  of  the  same  name.  In  the  bill  of  sale  from  Charles  S. 
Higgins  to  the  plaintiff  the  former  consented  that  so  long  as 
he  should  be  allowed  a  salary  of  fifteen  thousand  dollars  per 
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year  for  his  services  he  would  give  to  the  company  the  full 
benefit  of  his  receipts,  procesees,  etc.,  and  that  "  so  long  as  h& 
may  be  employed  at  the  salary  aforesaid,  he,  said  Higgins^ 
would  refrain  from  making  or  selling  soap  in  the  city  of  Brook- 
lyn except  for  said  company,"  thereby,  by  implication,  reserv- 
ing the  right  to  engage  in  the  business  if  the  plaintiff  should 
terminate  his  employment.  But  the  question  as  to  the  right 
of  the  defendant  to  assume  the  name  of  the  "Higgins  Soap 
Company,"  or  to  do  business  in  that  name,  is  not  affected  by 
any  contract  entered  into  between  Charles  S.  Higgins  and  the 
plaintiff.  The  defendant  is  a  distinct  person  in  the  law  from 
Charles  S.  Higgins,  one  of  its  corporators  and  officers.  It  had 
entered  into  no  contract  with  the  plaintiff,  nor  does  it  derive 
any  of  its  rights  from  Charles  S.  Higgins.  It  stands,  in  respect 
to  the  question  involved  in  this  litigation,  in  the  same  situation 
as  if  Charles  S.  Higgins  had  never  been  a  corporator  or  stock- 
holder. It  cannot  appropriate  the  name,  or  the  trademarks^ 
or  the  business  of  the  plaintiff  by  any  simulation  or  deceit, 
because  the  law  prohibits  such  appropriation  by  any  person, 
natural  or  artificial;  but  the  fiict  that  Charles  S.  Higgins  was 
active  in  organizing  the  defendant,  or  that  he  may  have  been 
actuated  in  doing  so  by  feelings  iiostile  to  the  plaintiff  or  by  a 
***  desire  to  injure  its  business,  is,  as  we  conceive,  irrelevant  to 
the  case.  The  sole  test  of  liability  is  whether  the  acts  done, 
either  in  organizing  the  defendant  or  in  the  prosecution  of  its 
business  subsequently,  invaded  any  right  of  the  prior  corpora- 
tion or  exceeded  the  boundaries  of  fair  competition.  On  the 
other  hand,  we  think  it  is  equally  clear  that  the  defendant 
derives  no  additional  immunity  from  the  fact  that  the  name 
of  "  Higgins,"  in  its  corporate  name,  was  that  of  one  or  more 
of  its  corporators,  or  that  Charles  S.  Higgins,  or  any  one  of 
that  name,  might  engage  in  the  soap  business  under  the  family 
name,  or  that  Charles  S.  Higgins  and  the  other  corporators  of 
the  same  name  had  consented  to  its  use.  The  right  of  a  man- 
to  use  his  own  name  in  his  own  business  the  law  protects, 
even  when  such  use  is  injurious  to  another  who  has  established 
a  prior  business  of  the  same  kind  and  gained  a  reputation 
which  goes  with  the  name.  But  in  such  cases  the  courts 
require  that  the  name  shall  be  honestly  used,  and  they  per- 
mit no  artifice  or  deceit,  designed  or  calculated  to  mislead 
the  public  and  palm  off  the  business  as  that  of  the  person 
who  first  e8tal»lished  it  and  gave  it  its  reputation:  Croft  v» 
Day,  7  Beav.  84;  Holloway  v.  Holloway,  13  Beav.  209;  Russia. 
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<Jement  Co.  v.  Le  Page,  147  Mass.  206;  9  Am.  St.  Rep.  685. 
It  is  well  settled  that  an  exclusive  right  may  be  acquired 
in  the  name  in  which  a  business  has  been  carried  on, 
whether  the  name  of  a  partnership  or  of  an  individual,  and 
it  will  be  protected  against  infringement  by  another  who 
assumes  it  for  the  purposes  of  deception,  or  even  when  inno- 
cently used  without  right  to  the  detriment  of  another,  and 
this  right,  which  is  in  the  nature  of  a  right  to  a  trademark, 
may  be  sold  or  assigned:  Levy  v.  Walker^  10  Ch.  Div.  436; 
Hoxie  V.  Chaney,  143  Mass.  592;  58  Am.  Rep.  149;  Bassett 
V.  Percivaly  5  Allen,  345;  Russia  Cement  Co.  v.  Le  Page,  147 
:Mass.  206;  9  Am.  St.  Rep.  685;  Millinglon  v.  Fox,  3  Mylne 
<&  C.  338.  In  respect  to  corporate  names  the  same  rule 
applies  as  to  the  names  of  firms  or  individuals,  and  an 
injunction  lies  to  restrain  the  simulation  and  use  by  one 
corporation  of  the  name  of  a  prior  corporation  which  tends 
to  create  confusion  and  to  enable  the  latter  corporation  to 
obtain,  by  reason  of  the  similarity  of  names,  the  **'  busi- 
ness of  the  prior  one.  The  courts  interfere  in  these  cases, 
not  on  the  ground  that  the  state  may  not  affix  such  cor- 
porate names  as  it  may  elect  to  the  entities  it  creates,  but 
to  prevent  fraud,  actual  or  constructive.  The  names  of  cor- 
porations organized  under  general  laws,  and  in  most  other 
cases,  are  chosen  by  the  promoters,  and  it  would  be  an  easy 
way  to  escape  from  the  obligations  which  are  enforced  as 
between  individuals,  if  a  corporation  were  granted  immunity 
by  reason  of  their  corporate  character.  The  principle  upon 
which  courts  proceed  in  restraining  the  simulation  of  names 
in  the  nature  of  trademarks,  and  have  come  to  designate  the 
business  of  a  particular  person  or  company,  is  stated  in  Lee  v. 
Haley,  L.  R.  5  Ch.  App.  155,  an  action  to  restrain  the  use 
by  the  defendant  of  the  name  of  "The  Guinea  Coal  Co.,"  in 
his  business.  "I  quite  agree  (said  Gifford,  L.  J.)  that  they 
(plaintiflFs)  have  no  property  in  the  name  (Guinea  Coal  Co.), 
but  the  principle  upon  which  the  cases  on  the  subject  proceed 
is,  not  that  there  is  property  in  the  word,  but  that  it  is  a  fraud 
on  a  person  who  has  established  a  trade  and  carries  it  on 
under  a  given  name,  that  some  other  person  should  assume 
the  same  name,  or  the  same  name  with  a  slight  alteration  in 
euch  a  way  as  to  induce  persons  to  deal  with  him  in  the 
belief  that  they  are  dealing  with  the  person  who  has  given  a 
reputation  to  the  name."  The  cases  are  not  infrequent  in 
which  the  use  of  corporate  names  has  been  restrained  on  the 
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principle  of  the  trademark  cases:  Holmes  v.  Holmes  etc.  Mfg.. 
Co.,  37  Conn.  278;  9  Am.  Rep.  324;  Massam  v.  Thorley  Cattle 
Food  Co.,  L.  R.  14  Ch.  Div.  748;  Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.,  32  Fed.  Rep.  94;  Neiohy  v.  Oregon  Cent.  Ry.  Co., 
1  Deady,  609;  Rogers  Mfg.  Co.  v.  Rogers  <&  Spurr  Mfg.  Co.,  11 
Fed.  Rep.  495;  Le  Page  Co.  v.  Russia  Cement  Co.,  51  Fed. 
Rep.  942. 

Whether  the  court  will  interfere  in  a  particular  case  must 
depend  upon  circumstances;  the  identity  or  similarity  of  the 
names;  the  identity  of  the  business  of  the  respective  corpo- 
rations; how  far  the  name  is  a  true  description  of  the  kin(i 
*^®  and  quality  of  the  articles  manufactured  or  the  business 
carried  on;  the  extent  of  the  confusion  which  may  be  created 
or  apprehended,  and  other  circumstances  which  might  justly 
influence  the  judgment  of  the  judge  in  granting  or  withhold- 
ing the  remedy.  Whether,  upon  equitable  princij)les,  the 
remedy  should  have  been  awarded  in  this  case  upon  the  facts 
proved  and  found  is  the  question  in  this  case.  If  the  right 
of  the  plaintiff  to  relief  depended  exclusively  upon  the  com- 
parison of  the  corporate  names  of  the  parties,  and  the  infer- 
ences to  be  drawn  from  such  comparison  alone,  and  witliout 
reference  to  any  extrinsic  facts,  it  might  well  be  doubted 
whether  the  names  are  so  similar  that  the  court  could  find 
that  confusion  and  injury  would  be  likely  to  arise.  But  the 
case  does  not  rest  alone  upon  the  inferences  from  such  com- 
parison. It  would  naturally  be  inferred  from  the  names  that 
both  parties  were  corporations.  The  name  of  "  Higgins" 
appears  in  each.  The  name  of  the  plaintiff  does  not  itself 
indicate  the  business  of  the  plaintiff  corporation,  while  the 
name  of  the  defendant  describes  its  business.  But  while 
the  plaintiff's  name  does  not  describe  its  business,  its  product 
has  come  to  be  known  to  the  trade  as  "  Higgins  Soap,"  and 
to  the  public  the  name  of  the  product  identified  the  plaintiff 
as  the  manufacturer  of  this  product,  and  the  company  came 
to  be  known  and  called,  to  some  extent,  the  "  Higgins  Soap 
Company."  The  use  of  the  name  "Higgins"  in  connection 
with  the  business  was  valuable  because  of  its  use  for  a  great 
number  of  years  by  the  father  of  Charles  S.  Higgins  and 
subsequently  by  the  son,  under  which  a  large  business  had 
been  built  up,  and  by  reason  of  the  large  sums  which  had 
been  expended  in  advertising  the  product.  The  name  of  the 
plaintiff  in  connection  with  these  facts  indicated  to  dealer* 
in  soap  that  the  article  known  as  "  Higgins  Soiip"'  was  manu- 
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factured  by  the  plaiiitiflf.  The  manufacture  had  been  estab- 
lished for  fifty  years,  and  carried  on  in  tlie  same  place. 
Among  the  labels  which  were  transferred  to  the  phiintiff  was 
one  containing  the  words  "Higgins  Soap,"  and  the  word 
"  Higgins"  was  phiced  upon  many  of  the  labels.  It  cannot  be 
*^*  doubted  upon  the  findings  that  the  reputation  of ''Hig- 
gins Soap,"  when  the  defendant  corporation  was  organized, 
applied  to  and  designated  to  the  trade  the  soap  manufactured 
by  the  plaintiff  and  its  predecessors.  The  promoters  of  the 
defendant,  knowing  the  history  of  the  business  established 
by  Higgins,  Sr.,  in  1846.  its  transfer  to  the  plaintiff,  that  the 
product  was  known  to  the  trade  as  "Higgins  Soap,"  that  the 
business  had  become  very  valuable,  and  that  large  sums  had 
been  expended  in  advertising  it,  proceeded  to  organize  the 
defendant  corporation  under  the  name  of  the  'Higgins  Soap 
Company,"  and  to  manufacture  soap  in  the  same  city  where 
the  phiintiff's  business  was  carried  on.  The  inference  seems 
irresistible  that  the  defendant  assumed  its  corporate  name  so 
that  it  should  carry  the  impression  that  it  was  the  manufac- 
turer of  "Higgins  Soap,"  so  well  known  to  the  public.  But 
if  the  name  was  assumed  in  good  faith,  and  without  design 
to  mislead  the  public  and  acquire  the  plaintiff's  trade,  the 
defendant,  knowing  the  facts,  must  be  held  to  the  same  re- 
sponsibility as  if  it  acted  under  the  honest  impression  that 
no  right  of  the  plaintiff  was  invaded.  The  names  are  not 
identical,  but,  as  said  by  Bradley,  J.,  in  Celluloid  Co.  v.  Cellcy 
nite,  Co.,  32  Fed.  Rep.  94:  "Similarity,  not  identity,  is  the 
usual  recourse  where  one  party  seeks  to  benefit  himself  by 
the  good  name  of  another."  In  that  case  the  learned  and' 
experienced  judge  who  sat  therein  expressed  the  opinion  that 
the  use  of  the  corporate  name  of  the  defendant  should  be  re- 
strained, although  there  was  a  much  greater  dissimilarity 
between  the  names  there  in  question  than  exists  between  the 
names  of  the  parlies  here.  As  between  these  parties  the  case 
is,  we  think,  tiie  same  as  if  the  word  "soap"  was  written  into 
the  plaintiff's  name  and  its  corporate  designation  was  "Chas. 
S.  Higgins  Soap  Company."  The  evidence  shows  that  con- 
fusion has  arisen,  and  it  is  a  reasonable  presumption  that  if 
the  defendant  is  permitted  to  continue  to  carry  on  the  busi- 
ness of  soapmaking  under  its  present  name  the  public  will 
be  misled  and  the  plaintiff's  trade  diverted,  the  extent  of 
such  diversion  increasing  with  the  increase  of  the  defeiidant'a 
business. 
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«7»  \Ye  think  the  plaintiff,  upon  the  facts  found  and 
proved,  was  entitled  to  relief  by  injunction. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 
All  concur,  except  Haight,  J.,  not  sitting. 
Judgment  reversed.  

Trademarks  —  Use  or  One's  Own  Name  —  Transfer  of  Business.— 
One  who  transfers  a  business  and  the  goodwill  thereof,  including  trade- 
marks, a  part  of  which  is  his  name  or  initials,  and  at  the  same  time  enter* 
-into  an  agreement  by  which  he  is  to  be  employed  as  manager  of  the  business, 
has  no  right,  on  being  discharged  as  such  manager,  to  enter  upon  business 
-on  his  own  account  and  use  such  trademarks  therein:  Symoiids  v,  Jones,  82 
Me.  302;  17  Am.  St.  Rep.  485,  and  extended  note.  Generally  one  using 
his  own  name  as  a  trademark  cannot  deprive  another  having  the  same 
•name  from  using  it  in  conducting  his  business,  provided  tiie  latter  resorts 
tto  no  device  or  artifice  to  create  the  impression  that  the  goods  manufactured 
or  sold  by  him  are  manufactured  or  sold  by  the  former:  Frazer  v.  Frazer 
Lubricator  Co.,  121  111.  147;  2  Am.  St.  Eep.  73,  and  note;  El  Modello  Cigar 
Mfg.  Co.  V.  Oato,  25  Fla.  886;  23  Am.  St.  Rep.  537,  and  note.  See,  also,  th« 
cote  to  Russia  Cement  Co.  v.  Le  Paget  9  Am.  St.  Rep.  688. 


TuBRiDY  V.  Wright. 

[144  New  York,  519.] 
Mechanic's  Lien.— On  the  Death  of  the  Owner  oi'  Propkrtt  the  right 
to  file  a  mechanic's  lien  thereon  terminates. 

Lawrence  E.  Prendergasl,  for  the  appellant. 

William  J.  Leitch,  for  the  respondents. 

**®  Haight,  J.  This  action  is  brought  to  foreclose  a  me- 
chanic's lien.  It  appears  that  one  Samuel  0.  Wright,  in  his 
lifetime,  was  the  owner  of  seven  houses  in  the  course  of  erec- 
tion in  the  city  of  New  York;  that  he  entered  into  a  contract 
with  the  plaintiff  to  do  the  plumbing  therein  for  the  sum  of 
■eleven  thousand  dollars;  that  the  plaintiff  entered  upon  the 
performance  of  his  contract,  and  had  nearly  completed  the 
i«ame  when  the  work  was  postponed,  by  the  mutual  consent 
of  the  parties,  until  furtlier  direction  by  Wright.  Shortly 
thereafter  Wright  died,  leaving  a  will  whereby  he  devised  his 
iproperty  to  the  defendants  in  trust.  The  defendants  then 
•called  upon  the  plaintiff  to  complete  his  contract,  which  was 
tdone;  and  thereafter,  within  the  ninety  days  prescribed  by 
the  statute,  he  filed  a  lien  against  the  property  for  the  sum  of 
two  thousand  five  hundred  and  fifty-seven  dollars  and  seventy 
cents,  the  amount  then  remaining  unpaid  upon  his  contract. 
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**•  The  referee  found  that  the  value  of  the  work  done  hj 
the  plaintiff,  under  the  direction  of  the  defendants,  waa  the 
8ura  of  sixty  dollars,  for  which  amount  he  ordered  the  usual 
judgment,  and  refused  to  include  the  balance  of  the  plaintifiTs 
<:laira. 

The  question  presented  upon  this  review  is  as  to  whether 
the  plaintiS  acquired  a  valid  lien  upon  the  property  for  the 
"Work  done  under  the  contract  prior  to  the  death  of  the  defend- 
ant's testator. 

It  has  been  held  that,  upon  the  death  of  the  owner  of  real 
property,  the  title  passes  to  his  heirs  at  law  or  devisees,  and 
that  the  right  to  file  a  mechanic's  lien  for  materials  furnished 
and  labor  performed  terminates  with  bis  death:  Crystal  y, 
Flannelly,  2  E.  D.  Smith,  583;  Meyers  v.  Bennett,!  Daly, 471; 
Brown  v.  Zeiss,  9  Daly,  240;  Leavy  v.  Gardner,  63  N.  Y. 
€24. 

It  is  contended,  however,  that  these  decisions  were  made 
under  other  statutes,  and  were  based  upon  special  language 
incorporated  therein,  and  that  they  should  not  be  regarded  as 
decisive  of  the  question  now  presented. 

The  statute  under  which  the  plaintiff  sought  to  perfect  his 
lien  is  chapter  342  of  the  laws  of  18S5.  Section  1  of  the  act 
gives  to  the  person  perforjuing  the  work  or  furnishing  material 
used  in  the  erection  of  any  building,  etc.,  with  the  consent  of 
the  owner,  a  lien  to  the  extent  of  the  owner's  interest  therein, 
not,  however,  exceeding  tlie  amount  remaining  unpaid  upon 
the  contract.  Section  4  gives  him  the  right  to  file  his  lien  at 
any  time  during  the  performance  of  the  work  or  the  furnish- 
ing of  the  materials,  or  within  ninety  days  after  the  comple- 
tion of  the  contract.  Section  5  provides  that  "the  liens 
provided  for  in  this  act  shall  be  preferred  as  prior  liens  to 
any  conveyance,  judgment,  or  oilier  claim  which  was  not 
•docketed  or  recorded  at  the  time  of  filing  the  notice  of  lien 
prescribed  in  the  fourth  section  of  this  act,"  etc. 

The  statute  under  which  Broivn  v.  Zeiss,  9  Daly,  240,  was 
■decided  provided  that  "  the  liens  provided  for  in  this  act 
shall  be  preferred  to  any  lien,  mortgage,  or  other  encumbance 
of  ***  which  the  lienholder  had  no  notice,  and  which  was  un- 
recorded at  the  time  of  the  filing  of  the  claim,"  etc. 

It  will  be  observed  that  the  only  material  change  in  the 
statute  is  the  incorporating  therein  the  word  "conveyance," 
and  it  is  not  apparent  how  this  affects  tlie  construction  of  the 
6tatute  as  to  the  question  under  consideration.     Ko  provision 
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is  found  in  the  statute  giving  the  claimant  the  right  to  ac- 
quire a  lien  after  the  death  of  the  owner. 

Mechanics'  liens  are  created  by  the  statute,  and  whilst  the- 
law  should  receive  a  liberal  construction,  so  as  to  secure  the 
beneficial  purpose  had  in  view  by  the  legislature,  yet,  as  it 
creates  a  remedy  unknown  to  the  common  law,  it  may  not 
be  extended  to  cases  not  fairly  within  its  general  scope  and 
purview:  Spruck  v.  McRoherts,  139  N.  Y.  193;  Stevens  v.  Og^ 
den,  130  N.  Y.  182;  McCorkle  v.  Herrman,  117  N.  Y.  296. 

It  may  be  claimed  that  the  equities  in  favor  of  the  lienor 
are  as  strong  after  the  decease  of  the  owner  as  in  his  lifetime, 
but  the  difiiculty  is,  that  upon  his  death  the  rights  of  the 
general  creditors  intervene,  who  are  entitled  to  have  the  en- 
tire estate,  if  necessary,  devoted  to  the  payment  of  their 
claims. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed.  ____ 

Mechanic's  Lies — Parties. — Judgment  for  the  plaintifiF  in  a  suit  to  en- 
force a  mechanic's  lieu  must  be  reversed  for  want  of  tiie  necessary  partie* 
defemlaut,  if  the  only  defendant  in  the  suit  was  the  administrator  of  a  de- 
ceased owner  of  the  property  subject  to  the  lien:  Hughes  v.  Torgerson,  9& 
Ala.  346;  38  Am.  St.  Rep.  105. 

Mechanic's  Lien— Death  op  Owner  Beforb  Filing  Claim  of. — We- 
may  agree  with  the  statement  in  the  principal  case  that  a  statute  creating 
and  authorizing  the  euforcenieut  of  a  mechanic's  lieu  "may  not  be  extended 
to  cases  not  fairly  within  its  general  scope  and  purview"  without  at  all 
assenting  to  the  conclusion  that  the  right  to  such  a  lien  is  lost  by  the  death 
of  the  owner  during  the  progress  of  the  work,  or  at  any  time  before  the 
filing  of  the  claim  of  lien.  The  general  scope  and  purview  of  such  a  statute, 
in  our  judgment,  extends  to  the  full  protec  ion  of  all  persons  who  a» 
laborers,  contractors,  or  materialmen  perform  work  or  furnish  materials 
for  the  erection  of  a  structure  of  the  class  specified  in  the  statute,  and  ther© 
is  nothing  in  any  of  tlie  statutes  to  which  our  attention  has  been  called 
showing  that  such  protection  is,  after  the  death  of  the  owner,  any  les* 
within  the  purview  or  scope  of  the  statute  than  before.  The  other  New- 
York  decisions  cited  by  the  court  in  the  principal  case,  so  far  as  they  afford 
any  means  of  judging  the  reasons  which  induced  them,  appear  to  be  grounded 
on  the  assumption  that  any  transfer,  whether  voluntary  or  otherwise,  dur- 
ing the  progress  of  the  work,  destroys  the  right  to  assert  a  lien  therefor,  and 
yet  no  provision  of  the  statute  is  quoted  in  which  such  a  result  appears  to 
be  declared.  If  we  look  at  the  provisions  of  the  statute  to  be  found  in  the 
decision  of  the  principal  case  we  shall  certainly  see  nothing  therein,  either 
expressed  or  implied,  which  purports  to  cut  off  the  right  of  the  lien  claim- 
ant upon  the  death  of  the  owner  of  the  property.. 

The  question  decided,  rather  than  discussed,  in  the  principal  case  has  nofc 
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been  either  decided  or  discnsscd  in  the  other  states  as  frequently  as  might 
have  been  reasonably  anticipated.  Where  it  was  presented  to  the  superior 
court  of  the  city  of  Cincinnati  the  judge  who  delivered  the  opinion  said: 
"The  case  is  not  under  the  ninth  section,  which  provides  for  uiiftnislied 
work,  but  a  c^ise  where  the  time  of  tiie  work  being  done,  and  the  n)aterial» 
furnished,  was  during  the  life  of  the  owner;  but  the  time  for  taking  a  lien 
bad  not  expired,  nor  had  the  required  steps  been  taken  during  the  life  ot 
the  owner.  Does  his  death  prevent  those  steps  being  taken?  It  appears  to 
ns  that,  both  upon  principles  of  justice  and  upon  the  fair  construction  of  the 
statute,  it  does  not.  The  lien  is  expressly  given  by  the  first  sectiuo.  The 
steps  required  are  in  the  nature  of  cunditioas  snl>sequent.  In  none  of  those 
steps  is  the  personal  act  or  participation  of  the  owner  required.  If  the 
terms  of  those  conditions  have  been  atricily  complied  with  we  would  b» 
really  adding  something  to  the  law,  to  say  that  a  condition  that  the  owner 
should  survive  the  taking  the  proper  steps  to  secure  the  lien  is  required  "r 
Williams  v.  Webh,  2  Disn.  433.  In  Pi/er  v  Ward,  8  Blackf.  25  ?,  it  wa» 
said:  "The  question  has  been  raised  whether  a  bill  will  lie  against  the  heir* 
of  a  deceased  person  to  enforce  a  mechanic's  lien  which  accrued  against  him 
in  his  lifetime!  The  statnte  expressly  gives  a  lien  to  mechanics  for  work, 
etc.,  upon  the  building  constructed  or  repaired,  and  authorizes  a  bill  to  be 
brought  within  one  year  from  the  time  of  the  completion  of  the  work  ta 
enforce  the  lien,  the  proper  notice  having  been  given:  Rev.  Stats.  1883^ 
412.  413.  It  is  true  that  a  part  of  the  language  of  the  statute,  takea 
literally,  seems  to  contemplate  that  the  bill  is  to  be  brought  against  the 
•em[iloyer'  himself,  and  there  is  no  express  provision  for  any  other  de« 
fendant.  But  as  the  lien  attaches  to  the  realty,  and  the  proceedings  to 
enforce  it  are  in  rem,  and  as  the  remedy  would  be  very  inadequate  if  the 
death  of  the  employer  defeated  it,  we  think  that  the  equity  of  the  statute 
is  that  the  lien  survives  and  binds  the  property  in  the  hands  of  the  heirs  of 
the  employer,  and  that  consequently  a  bill  will  lie  against  them."  Tlie 
question  was  also  considered  in  Foster  v.  Stone,  20  Pick.  542,  but  the  statute 
there  involved  so  unquestionably  gave  the  right  to  enforce  the  lien  after  the 
death  of  the  owner  that  the  decision  is  not  relevant  when  the  statute  i» 
aileut  on  this  subject. 


CASES 

IN  THB 

SUPREME    COURT 

PENNSYLVANIA. 


Brown  Bros.  &  Co.  v.  Btllington. 

[163  Pennsylvania  State,  7«  ] 

8alk  or  Bailment. — A  person  who  receives  goods  under  an  agreement  by 
which  he  is  to  keep  them  a  certain  period,  and  if  he  paya  for  them  ia 
to  become  the  owner,  but  otherwise  is  to  pay  for  the  use  of  them,  re- 
ceives them  as  a  bailee  ouly,  and  the  property  in  them  ia  not  changed 
until  the  price  is  paid. 

43ALfi  OR  Bailment. — A  dealer  who  receives  goods  under  an  agreement  to 
hold  them  in  trust  for  another  as  the  property  of  the  latter,  with  liberty 
to  sell  on  his  account,  and  to  hand  the  proceeds  to  him  to  apply  on  the 
purchase  price,  and  for  the  payment  of  any  other  indebtedness  due 
from  the  dealer,  takes  no  property  in  the  goods,  and  they  are  not  liable 
for  his  other  debts. 

J.  G.  Johnson  and  Frank  P.  Prizcliard^  for  the  appellants. 

Amos  Briggs,  for  the  appellee. 

*®  Green,  J.  In  all  the  cases  which  have  come  before  us 
presenting  the  question  which  appears  on  this  record  we  have 
referred  ourselves  to  the  contract  of  the  parties,  and  upon  its 
interpretation  we  have  adjudged  the  rights  of  the  parties 
litigant.  If  the  transaction  was  a  conditional  sale,  whether 
in  form  or  in  substance,  we  have  held  the  title  in  the  vendee, 
and  therefore  subject  to  the  claims  of  his  creditors,  but,  if  it 
was  a  bailment,  we  have  held  the  title  in  the  bailor,  and  not 
subject  to  any  claims  of  the  vendee's  creditors.  The  cases 
are  so  numerous  that  it  will  be  desirable  to  select  only  a  few 
of  such  as  are  representative  in  their  character. 

Thus,  in  Myers  v.  Harvey,  2  Pen.  &  W.  478,  23  Am.  Dec. 
^0,  which  was  a  case  of  lease  of  farming  stock  to  a  tenant  in 
possession  with  compensation  for  its  use,  and  a  sale  to  the 

(780) 
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tenant  upon  payment  of  a  fixed  sum,  Gibson,  C.  J.,  said:  "A» 
it  appeared  on  the  evidence  '•  the  case  seemed  to  be  that 
of  a  bailment,  with  a  superadded  agreement  to  vest  the  title- 
in  the  bailee  when  he  should  pay  a  sum  certain;  and  such 
an  agreement  is  clearly  consistent  with  public  polic}'.  No^ 
facility  to  fraudulent  dealing  is  afforded  by  it  that  is  not 
afforded  in  the  same  degree  by  a  naked  contract  of  bailment. 
Such  a  transaction  includes  two  distinct  but  consistent  con- 
tracts, the  one  taking  effect,  if  at  all,  when  the  other  is  spent. 
The  contract  of  bailment  preserves  the  ownership  of  the 
bailor  during  the  particular  relation  created  by  it,  and  tho 
contract  of  sale,  which  supersedes  it,  transfers  the  title  as 
Boon  as  it  is  called  into  action  by  payment  of  the  price." 

This  is  a  distinct  declaration  of  the  dual  operation  of  sucb 
a  contract.  The  bailment  is  operative  to  fulfill  its  proper 
function,  and  it  is  subverted  by  the  happening  of  the  event 
which  brings  about  a  sale,  and  both  are  consistent,  and  may- 
stand  together  as  part  of  the  same  contract  relation. 

Following  this  principle  the  case  of  Rowe  v.  Sharp,  51  Pa. 
St.  26,  was  decided.  The  ultimate  object  there  was  a  sale^ 
but  a  preservation  of  the  title  in  the  grantor  with  possession 
in  the  grantee  was  desired  and  accomplished,  until,  b}'  the 
payment  of  the  full  consideration,  the  provision  for  a  sale  was 
brought  into  action.  The  contract  there  was  a  lease  of  two 
billiard-tables  for  nine  months,  upon  payment  of  defitiite 
sums  for  the  use  of  the  tables,  and  upon  the  whole  amount 
being  paid  a  bill  of  sale  was  to  be  executed  transferring  the 
title.  We  sustained  the  contract  in  both  its  aspects,  and  de- 
clared it  to  be  a  bailment  for  use  of  the  tables,  with  provision 
for  sale  in  case  of  the  payment  of  the  price.  This  is  what 
was  said,  Agnew,  J:  "That  a  sale  of  the  billiard-tables  was 
contemplated  in  the  lease  between  Sharp  and  Goff  of  the  16th 
of  November,  1865,  is  manifest  in  the  writing  itself,  as  well 
as  from  the  other  evidence  in  the  cause.  But  it  is  the  char- 
acter of  the  sale  which  must  determine  when  the  title  vested. 
The  bill  of  sale  of  the  13th  of  November,  18G5,  was  not  signed^ 
and  before  Sharp,  the  manufacturer,  parted  with  his  posses- 
sion he  had  a  riglit  to  dictate  the  terms  of  its  transfer.  He 
lived  in  the  city  of  New  York,  and  the  tables  were  to  be  taken 
by  Goff  into  Pennsylvania.  The  article  of  lease,  as  it  is 
called,  was  the  final  act  of  the  parties,  executed,  as  its  own 
provisions  show,  before  Sharp  had  ®**  parted  with  his  con- 
trol.    By  its  terms  it  is  clearly  a  bailment  for  use  (inaccu- 
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Tately  termed  a  lease),  with  a  provision  for  a  sale  in  case  the 
price  of  the  tables  should  be  fully  paid.  The  possession  was 
-delivered  to  GofF  upon  the  express  terms  that  he  was  to  take 
the  tables  to  his  place  of  business  in  Pennsylvania,  keep 
them,  and  not  remove  them  without  Sharp's  written  consent, 
and  would  surrender  them  at  the  end  of  nine  months,  or 
sooner,  on  Goff' s  failure  to  pay  the  installments  as  they  fell 
due;  and  a  title  or  bill  of  sale  was  only  to  be  made  on  full 
payment  of  the  price.  The  transaction  is  clearly  a  bailment 
of  tiie  possession,  with  an  agreement  for  a  future  sale  con- 
ditioned on  the  payment  of  the  price.  According  to  the  au- 
thorities this  is  a  valid  contract,  and  can  be  enforced  even 
against  creditors." 

Here  also  the  purpose  of  the  parties  was  to  effectuate  a 
sale,  in  the  future,  directly  to  the  bailee,  who  was  to  have 
actual  possession  in  the  mean  time  under  a  different  arrange- 
ment, and  we  gave  it  our  sanction  as  against  creditors  of  the 
bailee  because  of  the  contract.  In  other  words,  although  the 
intent  of  the  parties  and  the  effect  of  their  agreement  was 
to  vest  the  title  at  a  future  day  in  the  purchaser,  he  having 
actual  possession  in  the  mean  time,  yet,  as  the  intervening 
arrangement  was  upon  a  valid  contract  of  bailment  as  be- 
tween the  parties,  the  title  of  the  bailor  was  preserved  until 
teruiinated  by  compliance  with  the  provision  for  a  sale,  at 
which  time  that  portion  of  the  agreement  became  operative. 

Clark  V.  Jack,  7  Watts,  375,  is  another  instance  where  the 
same  doctrine  was  applied  to  a  future  sale,  where  the  inter- 
vening bailment  was  a  permission  to  use  the  chattel,  a  library 
of  books. 

In  Rose  v.  Story,  1  Pa.  St.  190,  44  Am.  Dec.  121,  we  said: 
"So  where  one  receives  goods  upon  a  contract,  by  which  he 
is  to  keep  them  a  certain  period,  and  if  in  that  time  he  pays 
for  them,  he  is  to  become  the  owner,  but  otherwise  he  is  to 
pay  for  the  use  of  them,  he  receives  them  as  a  bailee,  and 
the  property  in  the  goods  is  not  changed  until  the  price  ia 
paid." 

A  case  still  closer  to  the  present  is  Becker  v.  Smith,  59  Pa. 
St.  469,  the  syllabus  of  which  is  as  follows:  Becker,  by  arti- 
cles, sold  real  estate  to  Linn,  and  agreed  that  he  should  have 
the  use  of  certain  personal  property,  and  might  sell  materials 
belonging  ®*  to  Becker  on  the  premises  on  commission;  Lina 
to  deposit  the  proceeds  with  a  banker  named,  and,  when  the 
payments  to  the  banker  reached  a  sum  named,  Linn  was  to 
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become  the  owner  of  the  personal  property  and  materials  if 
any  remained;  if  the  sales  did  not  amount  to  the  sum,  Linn 
was  to  make  up  tlie  deficiency.  Held  not  to  be  a  conditional 
«ale,  but  a  bailment. 

We  said,  Agnew,  J:  "  Hence  the  contract  provided  that 
the  entire  stoclc  aliould  be  bailed  to  Linn,  to  be  sold  on  com- 
mission, the  new  and  the  old  metal  to  be  converted  into  cast- 
ings for  sale  in  like  manner,  and  after  allowing  twenty-live 
per  cent  commission  for  compensation,  storage,  and  sale,  the 
balance  to  be  applied  to  payment  of  the  judgments.  It  was 
only  in  the  event  that  the  four  thousand  two  hundred  and 
fifty  dollars  should  be  realized  by  the  sales  of  stock  that  the 
remainder  of  the  stock  and  other  personal  property  were  to 
become  the  property  of  Linn,  the  other  property  being  deliv- 
ered to  him  upon  a  contract  of  bailment  for  use  till  that 
event  happened.  Now,  clearly,  this  was  not  a  mere  condi- 
tional sale  to  Linn,  but  a  bailment  for  legitimate  purposes, 
recognized  by  repeated  decisions  as  not  falling  within  the 
principle  which  subjects  personal  estate  delivered  upon  a 
contract  of  sale,  to  the  execution  creditors  of  the  purchaser. 
.  ...  In  reference  to  the  peculiar  features  of  this  contract,  to 
wit,  the  bailment  to  sell  on  commission,  and  to  manufacture 
and  sell,  tljere  are  two  cases  directly  in  point.  In  McCuU 
lough  v.  Porler,  4  Watts  &  S.  177,  39  Am.  Dec.  68,  it  was  held 
that  an  agreement  to  furnish  goods  to  an  insolvent  to  be  sold 
at  invoice  prices,  he  returning  the  invoice  price  after  sale  to 
the  consignors,  and  retaining  all  above  that  sura  for  the  sup- 
port of  himself  and  family,  is  a  bailment,  and  the  goods  are 
not  subject  to  the  executions  of  the  insolvent's  creditors." 
The  other  case  referred  to  is  King  v.  Humphreys,  10  Pa.  St. 
217.  Proceeding,  Agnew,  J.,  further  said:  "The  delivery  of 
the  stock  on  hand  for  sale  on  commission,  and  of  the  metal 
to  be  converted  into  castings  also  to  be  sold  on  commission, 
and  the  proceeds  of  the  sales  deposited  with  a  banker  for  the 
purpose  of  paying  off  the  judgment,  was  clearly  a  bailment 
only;  and  the  property  thus  bailed  was  not  subject  to  the 
•executions  of  Linn's  creditors." 

We  may  now  pause  to  consider  the  character  of  the  con- 
tract under  which  the  present  contention  arises.  Sweeting, 
a  dealer  in  bicycles,  applied  to  Brown  Bros.  &  Co.  for  letters 
of  credit  ®*  to  purchase  bicycles  abroad.  The  letters  were 
sent  directly  to  the  parties  in  England,  who  shipped  the 
goods,  got  ihe  bills  of  lading  and  consular  invoices,  which 
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were  sent  to  the  London  house  of  the  plaintiffs,  accompanied 
by  the  drafts  and  invoices,  which  were  drawn  at  three 
months.  The  only  witness  in  the  case,  Dawson,  plaintiffs' 
manager,  testified:  "These  papers  were  accepted  by  our 
London  house,  and  the  goods  were  shipped  to  us  here  as  our 
property,  and  we  delivered  them  to  Mr.  Sweeting  upon  his 
signing  the  trust  receipt  as  we  call  it."  The  goods  were 
shipped  to  the  plaintiffs,  the  bills  of  lading  made  to  them. 
This,  of  course,  gave  them  the  property  in  the  goods  which 
could  only  be  obtained  by  the  surrender  of  the  bills  at  the 
custom-house.  The  plaintiffs  paid  the  drafts  drawn  on  them 
for  the  price  of  the  goods  at  maturity.  Before  surrendering 
the  bills  of  lading  to  Sweeting  he  signed  the  trust  receipt  in 
question,  containing  the  following  provision:  "  Received  from 
Brown  Brothers  &  Co.  tlie  following  goods  and  merciiandise, 
their  property,  specified  in  the  bill  of  lading  per  Lord  Clive, 
dated  Lpool.  May  17  '92,  marked  and  numbered  thus  (marks 
omitted),  and  in  consideration  thereof  {,,}  hereby  agree  to 
hold  said  goods  in  trust  for  them,  and  as  their  property,  with 
liberty  to  sell  the  same  for  their  account,  and  further  agree, 
in  case  of  sale,  to  hand  the  proceeds  to  them  to  apply  against 
the  acceptances  of  Brown,  Shipley  &  Co.,  on  {oZ)  account 
under  the  terms  of  letter  of  credit  No.  ^4f  issued  for  {oZ]  ac- 
count to  Brown,  Shipley  &  Co.,  or  Brown  Bros.  &  Co.  Brown 
Bros.  &  Co.  may  at  any  time  cancel  this  trust  and  take  pos- 
session of  said  goods,  or  of  the  proceeds  of  such  of  the  same 
as  may  then  have  been  sold,  wherever  the  said  goods  or  pro- 
ceeds may  then  be  found;  and  in  the  event  of  any  suspen- 
sion or  failure  or  assignment  for  benefit  of  creditors  on  {°^} 
part,  or  of  the  nonfulfillment  of  any  obligation,  or  of  the  non- 
payment at  maturity  of  any  acceptance  made  by  {as}  under 
said  credit,  or  under  any  other  credit  issued  by  Brown  Bros. 
&  Co.,  or  Brown,  Shipley  &  Co.,  on  {°i}  account,  or  of  any 
indebtedness  on  {"^}  part  to  either  of  them,  all  obligations, 
acceptances,  indebtedness,  and  liabilities  whatsoever  shall 
thereupon,  with  or  without  notice,  mature  and  become  due 
and  payable.  The  said  goods  while  in  liJJ}  hands  shall  be 
fully  insured  against  loss  by  fire." 

**'  It  will  be  observed  that  this  was  not  in  any  event  ai* 
undertaking  on  the  part  of  Brown  Bros.  &  Co.  to  sell  the  hi- 
cycles  to  Sweeting.  He  was  not  to  become  the  owner  of  them 
by  purchase  or  in  any  other  way.  In  this  respect  the  case  is 
far  stronger  than  any  of  the  reported  cases  in  favor  of  the. 
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grantor  or  bailor.  It  must  also  be  remembered  that  Sweet- 
lug  bad  no  title  to  the  goods,  and  no  possession,  except  as- 
derived  through  and  by  operation  of  the  trust  receipt.  He 
paid  nothing  for  them;  he  bad  no  right  or  title  to  them  prior 
to  the  trust  receipt,  and  that  paper  was  the  only  source  of  any 
right  to  the  possession  or  control  of  them  for  any  purpose 
whatever.  What,  then,  was  his  right  under  the  receipt? 
Only  this:  He  was  to  hold  the  goods  in  trust  for  Brown 
Bros.  &  Co.  as  their  property,  with  liberty  to  sell  them  for 
their  account,  and  pay  over  to  them  the  proceeds,  to  be  ap- 
plied to  the  payment  of  acceptances  given  for  the  price  of 
the  bicycles,  and  was  entitled  to  credit  upon  any  other  in- 
debtedness of  his  to  either  of  the  plaintiffs'  firms. 

In  what  conceivable  aspect  of  this  contract  was  Sweeting 
to  become  the  owner  of  the  goods?  Plainly  none.  His  duty 
was  to  sell  the  goods  for  the  account  of  the  plaintiffs,  audi 
while  he  was  selling  them  he  was  holding  them  in  trust  for 
the  plaintiffs.  Even  his  possession  was  not  on  bis  own  ao^ 
count,  but  on  theirs.  The  service  he  was  to  render  was  not 
for  himself  but  for  them.  Even  the  proceeds  of  the  sales  he 
made  did  not  belong  to  him  but  to  them.  At  the  very  ut- 
most the  contract  was  but  a  bailment  for  sale  without  any- 
title  or  ownership  of  any  kind  in  the  bailee  in  any  event. 
The  case  is  too  plain  for  extended  argument.  Not  a  case  has 
been  referred  to  us  in  which  an  ownership  was  held  to  arise^ 
in  the  bailee  upon  such  a  state  of  facts  as  this.  On  the  con* 
trary,  in  the  following  cases,  the  principles  and  authorities 
heretofore  cited  are  recognized,  affirmed,  and  applied,  and  in 
all  of  them,  allliough  an  interest  as  owner  was  to  be  acquired 
by  the  bailee  for  use  or  sale,  or  lessee,  or  other  party  ulti- 
mately interested,  the  right  of  the  bailor,  lessor,  or  vendor, 
was  sustained  against  the  creditors  of  the  other  party:  Enlow 
v.  Klein,  79  Pa.  St.  488;  Henry  v.  Palterson,  67  Pa.  St.  346; 
Edwards'  Appeal,  105  Pa.  St.  103;  Ditman  v.  CottreU^  126 
Pa.  St.  606.     See  Monjo  v.  French,  163  Pa.  St.  107. 

Judgment  reversed,  and  new  venire  awarded. 

Sale  or  Bailment. — Aa  to  when  certaiu  transactions  are  to  be  eoosidered 
■alea  and  when  bailments,  see  the  following  line  of  cases:  Mack  ▼.  SnelL,  140 
N.  Y.  193;  37  Am.  St.  Rep.  534,  and  note;  Chidcrring  T.  Bcutreas,  130  IlL 
206;  17  Am.  St.  Rep.  309,  and  note;  Bai^iea  r.  McCrea^  76  Iowa,  267;  9 
Am.  St.  Rep.  473,  and  note;  Wheeler  etc  Mfg.  Co.  r.  Heil,  115  Pa.  St.  487; 
2  Am.  St  Rep.  575;  Brelx  v.  DieJil,  117  Pa.  St.  689;  2  Am.  St  Sep.  706, 
and  extendeil  note;  Reherd  v.  Clem,  86  Va.  874. 
AM.  St.  Bkp..  Vou  X1.I1I.  -90 


786  SwAETz  V,  Morgan.  [Peniu 


SwARTz  V.  Morgan. 

[163  Penksylvania  State,  195.] 

Attornbt  at  Law— AuTuoRiTy  to  Givb  Indkmnitt. — An  attorney  em* 
ployed  to  bring  suit  has  authority  to  take  all  steps  necessary  in  the 
regular  course  of  the  litigation,  and  may  give  a  bond  of  iudeuinity  in 
his  client's  name. 

Pkincipal  and  Agent — Authority  of  Agent  to  Employ  Attorney. — 
A  general  agent,  with  authority  to  make  collections  of  cash  and  notes 
for  his  principal,  has  power  to  direct  an  attorney  at  law  to  bring  suit, 
and  to  give  a  bond  of  indemnity  in  the  name  of  such  principal. 

Judgments — ^^ Opening  and  Setting  Aside  —  Appearance.  — A  judgment 
regular  on  its  face,  without  evi'lence  of  defense  to  it  on  the  merits, 
cannot  be  opened  or  set  aside  on  the  ground  that  the  appearance  for 
the  defendants  was  unauthorized,  if  that  fact  is  not  admitted  or  proved. 

E.  W.  Biddle  and  J.  W.  Wetzel^  for  the  appellant. 

199  Mitchell,  J.  The  petition  of  the  defendants  to  have 
the  judgment  struck  off  as  to  them  avers  that  they  had  no 
knowledge  of  the  suit,  and  the  appearance  of  Swariz  for 
them  was  unauthorized;  that  they  had  a  good  defense,  based 
on  the  fact  that  they  did  not  execute  the  bond  on  which 
judgment  was  obtained.  The  testimony  of  defendants'  secre- 
tary, taken  on  the  rule,  shows  that  these  are  meant  to  be 
technical  averments,  and  are  only  true  in  the  letter. 

An  attorney  employed  to  bring  suit  has  authority  to  take 
all  the  steps  necessary  in  the  regular  course  of  litigation. 
Thus  it  has  been  held  that  he  may  enter  an  amicable  action: 
Cook  v.  Gilbert,  8  Serg.  &  R.  567;  he  may  agree  to  the  rein- 
fitatement  of  an  action  against  his  client  alter  it  has  been 
nonsuited:  Reinholdt  v.  Alherti,  1  Bijin.  469;  and  he  may 
refer  it  to  arbitrators  with  an  agreement  that  their  award 
shall  be  final:  Wilson  v.  Young,  9  Pa.  St.  101.  In  the  last 
case  it  was  said  that  "in  Pennsylvania  the  authority  of  an 
attorney  is  more  extensive  than  in  otlier  countries;  and 
indeed  it  would  be  difficult  to  point  out  any  matter  or  thing 
in  the  legitimate  conduct  of  a  suit  to  judgment  which  he 
may  not  do."  And  if  he  assumes  ex{)ense  or  liability  for  his 
client,  he  is  entitled  to  be  made  whole  by  any  regular  means. 
Thus  in  McDaniels  v.  Cutler,  3  Brewst.  57,  an  attorney  having 
issued  an  execution  was  met  by  a  claim  of  a  third  part}'  on 
the  goods,  and  thereupon,  without  any  express  autliority 
from  his  client,  indemnified  the  sheriff  and  the  execution 
proceeded.  Being  then  sued  for  trespass,  he  sent  a  demand 
to  his  client  for  indemnity,  to  which  no  reply  was  made,  and 
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a  bill  being  subsequently  filed  by  the  client  against  him  for 
an  account,  this  court  held  that  he  was  entitled  to  be  reim- 
bursed  his  expenses  in  defending  the  trespass. 

In  the  present  case  Mr.  Stuart  having  obtained  a  judg- 
t^ent  in  favor  of  Morgan  &  Co.  against  Neidig,  and  issued 
execution  tliereon,  was  asked  by  the  constable  for  indemnity. 
It  has  been  iield  that  an  attorney  for  a  nonresident  client  haa 
implied  authority  to  give  such  a  bond  in  his  client's  name: 
Clark  V.  Randall,  9  Wis.  135;  76  Am.  Dec.  252;  Sckoregge  v. 
Gordon,  29  Minn.  367,  It  is  not  necessary  for  us  to  go  so  far, 
or  to  consider  the  point,  as  Stuart  was  expressly  authorized 
by  Correll  to  give  the  indemnity  **•  on  behalf  of  Morgan  & 
Co.  This  raises  the  chief  question  in  the  case,  the  authority 
of  Correll  to  act  for  Morgan  &  Co.  in  the  matter.  The  depo- 
sitions show  that  he  called  himself  "general  agent,"  with 
their  autliority,  for  they  furnished  him  billheads  in  which  he 
is  so  described.  His  apparent  authority  therefore  extended 
to  the  management  of  all  their  business  within  the  district  to 
which  he  was  assigned.  But  without  entering  upon  that 
question  he  liad  authority  in  fact  to  make  collections  both  of 
cash  and  of  notes,  from  the  local  agents,  and  from  purchasers 
of  machines.  The  only  restrictions  the  secretary  of  Morgan 
&  Co.  mentions  are  that  Correll's  collections  were  to  be  sent 
as  fast  as  made  to  the  home  office,  and  he  was  not  to  keep  a 
bank  account  with  Morgan  &  Co.'s  money.  All  the  notes, 
the  secretary  says,  were  made  in  the  name  of  Morgan  &,  Co. 
In  collecting  them  Correll  necessarily  had  to  use  Morgan  <fe 
Co's  name,  and  had  their  authority  to  take  all  necessary 
and  usual  steps  for  the  purpose.  In  retaining  Mr.  Stuart» 
therefore,  to  collect  the  claim  against  Neidig,  Correll  was 
within  his  actual  authority,  and  it  extended  to  directing  him 
to  give  an  indemnity  bond  to  the  constable  in  furtherance  of 
the  execution,  on  which  Morgan  &  Co.  should  be  liable. 
Being  given  by  direction  of  their  agent  with  their  authority 
in  fact,  Morgan  &  Co.  were  as  much  bound  by  it  as  if  they 
had  executed  it  theajselves.  Whether  they  knew  it  was 
given  or  not  was  immaterial.  They  knew  that  Neidig's  ac- 
count was  in  arrear  and  unpaid,  and  afterward  that  it  had 
been  paid,  that  their  agent  was  attending  to  the  collection, 
and  that  he  sent  them  the  money  after  deducting  the  fees  of 
Mr.  Stuart  and  Mr.  Chamberlain  for  collection.  If  they  did 
not  choose  to  inquire  what  the  deductions  were  for,  or  bj 
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what  steps  their  agent  had  finally  got  the  money,  their  igno- 
rance was  their  own  fault. 

There  being  therefore  no  defense  shown  on  the  merits,  to 
the  liability  of  defendants  on  the  indemnity  bond,  we  have 
further  to  consider  whether  there  was  any  irregularity  in  the 
mode  of  entering  the  judgment.  Correll  had  notice  of  the 
suit,  and  his  reply  to  Stuart,  '*'  Morgan  &  Co.  are  square  peo- 
ple, and  we  will  take  care  of  you,"  shows  that  he  knew  the 
ultimate  liability  of  his  principals  to  save  the  bondsmen 
harmless,  and  acquiesced  in  what  Stuart  was  doing  in  the 
action.  Stuart  of  course  had  the  right  to  appear  for  himself 
and  his  cosurety,  and  the  notice  *®*  to  Correll,  and  his  con- 
duct on  receiving  it  are  convincing  evidence  of  his  consent 
to  Stuart's  acting  for  Morgan  &  Co.  also.  That  Stuart,  for 
professional  reasons,  entirely  proper,  preferred  to  have  the 
appearance,  in  a  case  to  which  he  was  a  party,  entered  in  the 
name  of  another  attorney,  is  of  no  importance  at  all.  There 
was  no  delegation  by  him  of  discretion  or  of  authority^ 
he  conducted  the  case  himself,  and  that  he  did  so  in 
the  name  of  Mr.  Swartz  was  a  difference  of  form,  not  of 
substance. 

There  was  no  sufficient  ground  for  opening  the  judgment. 
It  was  regular  on  its  face,  and  the  evidence  shows  no  defense 
to  it  on  the  merits. 

Order  opening  judgment  reversed  and  rule  discharged. 


Attornkt  and  Client — Authority  of  Attornet  to  Givk  Indemnitt. 
A  bond  of  indemnity  under  seal,  executed  by  an  attorney  whose  authority 
was  by  parol,  is  valid  against  his  client  as  a  simple  contract  without  regard 
to  the  seal:  Ford  v.  Williams,  13  N.  Y.  577;  67  Am.  Dee.  83.  Attorneys  at 
law  who  are  employed  to  collect  debts  for  nonresident  clients,  have  au- 
thority to  employ  all  the  necessary  and  usual  means  for  the  accomplishment 
of  this  object.  They  have  implied  authority  to  indemnify  an  oflScer  making 
a  levy:  Clark  v.  Bandall,  9  Wis.  135;  76  Am.  Dec.  252,  and  note.  See  the 
extended  note  to  Kirk's  Appeal,  30  Am.  Rep,  358. 

Agency — Authority  or  an  Agent  Generally. — Authority  to  an  agent 
to  do  an  act  includes  the  power  to  do  every  thing  necessary  and  requisite- 
to  its  performance:  Fiercy  v.  Hedrick,  2  W.  Va..  458;  98  Am.  Dec.  774,  and 
note;  Benjamin  v.  Benjamin,  15  Conn.  347;  39  Am.  Dec.  384,  and  note.  Se» 
further  the  extended  note  to  Huntley  v.  Mathias,  47  Am.  Rep.  518. 

JnCGMENTS    ON     UNAUTHORIZED    APPEARANCE     OP    ATTORNEY  —  RELIEF 

FROM. — In  order  to  enable  a  party  represented  by  an  unauthorized  attorney 
to  be  relieved,  he  must  negative  the  presumption  of  authority  in  the  attorney 
to  appear:  Harshey  v.  Blackmarr,  20  Iowa,  161;  89  Am.  Dec.  520,  and  note. 
When  the  court  acquires  jurisdiction  of  an  action  solely  by  the  appearauc» 


July,  1894.]    Fidelity  Mutual  Life  Assn.  v.  Jackson.    789 

of  an  attorney  the  party  for  whom  the  appearance  was  matle  may  deny  the 
authority  of  such  attoruey,  and,  if  the  appearance  was  nnauthorized,  vacate 
the  judgment:  Winters  v.  Meant,  25  Neb.  241;  13  Am.  St.  Rep.  489,  and  not«. 
See  CorbiU  t.  Timmerman,  95  Mich.  581;  35  Am.  St.  Rep.  586,  and  not«| 
and  also  the  extended  note  to  Bunion  v.  Lyfiyrd^  75  Am.  Deo.  146. 


Fidelity  Mutual  Life  Association  v.  Jaokson. 

[163  Pkukbtxyania  Btatb,  208.J 
Mechanics' Liens — Contract  not  to  File. — A  building  contract  onder 
which  the  contractor  agrees  to  keep  the  lot  and  building  free  from  me* 
chanics'  liens,  and  any  and  all  manner  of  charges,  precludes  the  prin- 
cipal contractor,  subcontractor,  or  any  other  person  from  filing  and 
foreclosing  any  lien  or  charge  against  the  building. 

/.  W.  Eckels,  for  the  appellant. 

J.  W,  Wetzely  for  the  appellee. 

*•*  Green,  J.  This  is  an  appeal  from  the  decree  of  the 
court  below  making  distribution  of  the  proceeds  of  the  sale 
of  the  real  estate  of  Newton  Jackson.  The  question  at  issue  is 
as  to  the  right  to  file  liens  of  certain  mechanic's  lien  creditors, 
who  furnished  work  and  materials  to  one  James  Porter,  who 
was  the  principal  *®'  contractor,  for  the  erection  of  certain 
buildings  on  the  premises  sold  by  the  sheriff.  The  contract  be- 
tween the  owner  and  the  principal  contractor  was  an  ordinary 
building  contract,  and  contained  the  following  provisions: 
"The  party  of  the  second  part  agrees  that  he  will  keep  the 
lot  and  building  free  from  mechanics'  liens  and  any  and  all 
manner  of  charges."  The  auditor  and  court  below  held  that 
this  language  precluded  the  principal  contractor  from  filing 
any  lien,  and  his  lien  was  rejected  from  the  distribution. 
But  they  also  held  that  there  was  nothing  to  prevent  subcon- 
tractors from  filing  liens,  because  it  might  be  reasonably  con- 
cluded that  the  parties  meant  by  the  foregoing  language  that 
if  subcontractors  should  file  liens,  the  principal  contractor 
should  remove  them,  and  therefore  that  the  case  was  brought 
within  the  ruling,  in  Mce  v.  Walker,  153  Pa.  St.  123,  34  Am. 
fit.  Rep.  688,  and  Cresswell  Iron  Works  v.  O'Brien,  156  Pa. 
St.  172,  36  Am.  St.  Rep.  30.  We  cannot  agree  to  this  con- 
clusion. The  language  of  the  clause  in  question,  as  we  un- 
derstand it,  is  absolute,  and  means  just  what  it  says,  that 
the  contractor  shall  "keep  the  lot  and  building  free  from 
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mechanics'  liens,  and  any  and  all  manner  of  charges."  That 
is,  the  lot  and  huilding  shall  be  free  at  all  times  from  me- 
chanics' liens  and  any  kind  of  charges.  The  lot  and  build- 
ing would  not  be  kept  free  from  such  encumbrances  if  tliey 
could  be  imposed  at  any  time.  They  are  to  be  kept  free,  and 
that  condition  could  not  be  maintained  if  the  liens  were  al- 
lowed to  be  filed  and  maintained  during  a  continuous  period 
and  only  released  at  the  completion  of  the  building,  or  some 
other  indefinite  time.  If  they  are  to  be  kept  free  they  must 
by  necessity  be  free  all  the  time.  It  is  very  plain,  therefore, 
that  the  words  of  the  clause  in  question  are  the  full  equiva- 
lent of  a  contract  not  to  file,  or  permit  to  be  filed,  by  any 
person,  any  lien  or  charge  whatever.  This  brings  the  case 
directly  within  Schroeder  v.  Galland,  134  Pa.  St.  277, 19  Am. 
St.  Rep.  691,  Benedict  v.  Hood,  134  Pa.  St.  289,  19  Am.  St. 
Rep.  698,  and  other  kindred  cases;  and  especially  Ballman 
V.  Heron,  160  Pa.  St.  377,  and  it  is  entirely  consistent  with 
every  thing  contained  in  Nice  v.  Walker,  153  Pa.  St.  123,  34 
Am.  St.  Rep.  688. 

The  cases  of  Evans  v.  Grogan,  153  Pa.  St.  121,  Murphy  v.  El- 
lis, 153  Pa.  St.  133,  Cresswell  Iron  Works  v.  O'Brien,  156  Pa.  St. 
172,  36  Am.  St.  Rep.  30,  and  Lucas  v.  O'Brien,  159  Pa.  St.  535, 
are  all  cases  in  which  the  provisions  of  the  contract  were  con- 
sistent with  a  privilege  on  the  part  of  a  subcontractor  to  file  a 
a  lien,  and  contained  **•  nothing  exclusive  of  such  a  right. 
They  are  therefore  inapplicable  to  the  present  case,  where  the 
express  words  of  the  contract  are  in  entire  hostility  to  any  such 
right.  It  follows  that  the  claims  of  the  mechanics'  lien  cred- 
itors in  this  case  must  be  postponed  to  that  of  the  appellant. 

The  decree  of  the  court  below  is  reversed,  and  the  record  is 
remitted  with  instructions  to  distribute  the  fund  in  accord- 
ance with  this  opinion  at  the  cost  of  the  appellees. 

Mechanics'  Liens — Agreements  not  to  File. — If  a  contractor  covenant* 
with  an  owner  not  to  file  a  lien  nor  to  permit  one  to  be  filed  by  others^ 
neither  be  nor  any  subcontractor  under  him  is  entitled  to  a  lien:  Nice  v. 
Walker,  153  Pa.  St.  l'J3;  34  Am.  St.  Rep.  688;  Taylor  v.  Jdurphp,  148  Pft. 
St.  337;  33  Am.  St.  Rep.  825,  and  note. 
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Bollinger  v,  Gallagher. 

[163  PfcNKSTI.TANIA  STATE,  245.] 

BtTSBAlTD  AND  WiFK  —  MaRRIED  WoMAN's  NoTC  —  RiOHTB  0»  Ha8BAKD*« 
Crkditoks. — A  st.itute  autliorizing  tnurried  women  to  acqaire  property 
by  purchase  free  from  their  husbands'  debts  and  to  give  notes  therefor, 
but  only  wlien  their  husbands  join  in  their  execution,  cannot  be  con* 
■trued,  as  matter  of  law,  as  clothing  the  husband  with  the  title  to 
property  purcliHsed  solely  on  the  credit  of  the  wife,  so  as  to  render  it 
liable  for  his  sole  debts,  when  the  purchase  price  of  the  property  ia 
secured  by  a  note  signed  by  the  wife,  her  husband  and  her  sureties, 
and  paid  by  the  wife  and  her  sureties  alone. 

Laws  or  Another  State — Proof  or  Constudction  of. — The  constmction 
of  a  statute  of  another  state  may  be  shown  by  the  testimony  of  • 
Liwyer  practicing  therein. 

Laws  of  Another  State — Proof  of  Constructioit.— The  construction  of 
a  statute  of  another  state  by  the  courts  of  that  state  may  be  shown 
either  by  one  fam  liar  with  or  by  the  published  reports  of  the  decisions 
made  by  such  courts  or  both  methods  may  be  used  in  the  same  case. 

Trespass  for  a  wrongful  levy  upon  personal  property. 
Upon  the  trial,  and  after  the  court  had  admitted  the  stat- 
utes of  another  state  in  evidence  to  show  wliat  was  the  writ- 
ten law  of  that  state  in  regard  to  the  riglits  and  capacities  of 
married  women,  the  plaintiff  offered  as  a  witness  a  practic- 
ing lawyer  of  that  state,  and  proposed  to  prove  by  liim  the 
construction  placed  upon  such  statutes  by  the  courts  of  that 
state.  This  offer  was  rejected  by  the  court  as  incompetent. 
Judgment  for  the  defendants,  and  plaintiff  appealed. 

H.  C.  Nilea,  W.  F.  B.  Stewart,  and  0.  E.  Neff,  for  the  ap- 
pellant. 

H.  L.  Fisher,  G.  O.  Fisher,  C.  E.  Ehrehart,  and  0,  L.  Quin- 
Ian,  for  the  appellees. 

**•  Williams,  J.  This  case  was  in  this  court  in  1891,  and 
may  be  found  reported  in  144  Pa.  St.  205.  The  principal  ques- 
tions then  raised  **"  were:  1.  Whether  the  attachment  pro- 
ceedings begun  by  Johns,  before  P.  S.  Bowman,  Esq.,  against 
George  Bollinger,  were  sufficient  to  support  a  seizure  and  sale 
of  Bollinger's  goods;  2.  Whether,  if  they  were  sufficient  as 
against  the  defendant  therein,  the  plaintiff,  who  was  the  wife 
of  George  Bollinger,  was  bound  to  show  a  title  in  herself 
good  Kgninst  her  husband's  creditors  to  entitle  her  to  recover; 
and  3.  Whether  in  the  absence  of  proof  to  the  contrary  the 
laws  of  a  sibter  state  were  to  be  presumed  to  be  the  same  as 
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our  own,  upon   any  question  material  to  the  rights  of  the 
parties. 

Upon  these  questions  the  judgment  appealed  from  was  ro- 
Tersed,  and  a  new  venire  awarded.  A  new  trial  has  now  been 
had.  The  plaintiff  submitted  to  the  jury  the  facts  upon 
•which  she  claimed  title  to  the  goods  sold,  and,  under  the  in- 
structions of  the  learned  judge  of  the  court  below,  these  facta 
ihave  been  found  insufficient  to  vest  in  her  a  title  good  against 
iher  husband's  creditors.  The  important  questions  now  raised 
are  over  the  correctness  of  the  instructions  complained  of, 
and  are  presented  by  the  eighth  and  ninth  assignments  of 
•error. 

It  appears  that  by  the  statutes  of  Maryland  a  married 
woman  may  acquire  property  by  purchase,  and,  when  so  ac- 
<iuired,  it  is  not  liable  for  her  husband's  debts.  She  is  author- 
ized to  give  notes,  but  only  when  her  husband  joins  in  their 
execution.  She  may  be  sued  jointly  with  her  husband  on 
such  notes,  and  the  judgments  obtained  against  them  "  shall 
'be  liens  on  the  property  of  the  defendants,  and  may  be  col- 
lected by  execution  or  attachment  in  the  same  manner  as  if 
the  defendants  were  not  husband  and  wife."  In  1886  and 
part  of  1887  Bollinger  and  wife  lived  in  Maryland.  In  Octo- 
her,  1887,  the  personal  property  of  George  Bollinger  was  sold 
hy  the  sheriff  of  Carroll  county.  Eliza  Jane  Bollinger  be- 
came a  purchaser  of  property  at  this  sale,  amounting  to 
seven  hundred  and  forty-seven  dollars  and  forty-five  cents, 
under  an  arrangement  that  she  was  to  pay  for  the  same  by 
giving  her  note,  executed  in  accordance  with  the  laws  of 
Maryland,  by  herself  and  her  husband,  with  Thomas  J.  Gor- 
•euch  and  Jacob  Bollinger  as  sureties.  The  husband  was  in- 
solvent at  the  time,  but  his  wife  could  execute  a  note  that 
•would  bind  her  own  property,  only  by  his  joining  her  in  its 
execution.  The  sureties  agreed  with  Mrs.  Bollinger  and  the 
payee  of  the  note  that  if  she  was  not  able  to  pay  the  note 
at  its  maturity  they  would  pay  it  for  her  and  take  a  bill  of 
«ale  of  the  ***  property.  When  the  note  fell  due  she  was 
able  to  pay  but  a  small  part  of  the  mone3%  and  Mr.  Gorsuch 
lent  her  the  balance  necessary  to  pay  the  note,  and  took  a 
bill  of  sale  as  his  security.  This  property,  or  portions  of  it, 
60  bought  and  paid  for,  was  levied  on  in  Pennsylvania,  by 
Gallagher  at  the  suit  of  Johns,  as  the  property  of  George 
Bollinger,  and  sold.     Mrs.  Bollinger  gave  notice  of  her  claim, 
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which  was  disregarded,  and,  after  the  sale,  brought  this  suit 
to  recover  the  vahie  of  the  property. 

The  plaintiff's  first  point  asked  the  court  to  charge:  "If 
the  jury  believe  from  the  evidence  that  the  goods  were  sold 
to  the  plaintiflF  not  upon  her  Imsband's  credit,  but  solely  on 
the  faith  the  vendors  and  those  who  became  her  sureties  had 
in  her  integrity  and  ability  to  pay  the  debt,  she  was  entitled 
to  hold  them  against  her  husband's  creditors."  The  learned 
judge  replied:  "This  question  does  not  properly  arise  on 
the  evidence  in  this  case  because  the  plaintiffs  have  shown 
Affirmatively  that  the  husband's  credit,  or  at  least  his  legal 
responsibility,  did  enter  as  an  element  into  her  purchase  of 
this  property."  By  the  plaintififs  second  point  the  court 
was  asked  to  say  that  under  the  law  of  Maryland  a  married 
woman  had  tlie  same  right  to  acquire  and  hold  property  as 
if  she  was  sole.  Tliis  was  answered  in  the  same  manner  as 
the  first  point  by  saying  that  tlie  point  was  not  applicable  to 
the  case  trying,  for  the  reason  "  that  the  husband's  credit 
or  legal  responsibility  entered  into  her  purchase."  If  these 
answers  give  a  correct  exposition  of  the  efiect  of  sections  19 
and  20  of  the  revised  code  of  Maryland  as  adopted  in  1878, 
then  a  married  woman  is  no  better  ofi"  than  she  was  before 
tliese  sections  were  adopted.  If  she  can  give  a  note  that 
shall  bind  her  in  but  one  way,  and  that  way  is  by  having 
her  husband  join  her  in  its  execution,  then  it  follows  from 
these  answers  that  her  note  so  given  for  goods  purchased  and 
actually  paid  for  by  her  and  her  friends  at  its  maturity  does 
not  give  her  any  title  to  the  goods  so  boiiglit  and  paid  for, 
but  vests  the  title  in  her  husband.  Tliis  result  is  reached 
not  because  the  husband  bought  the  goods,  nor  because  he 
paid  for  tiiem,  or  any  part  of  them,  but  because  his  "legal 
responsibility  entered  into  the  purchase."  That  is  to  say, 
because  the  statute  required  him  to  join  his  wife  in  order  to 
make  her  note  binding  on  her  in  her  own  business,  the  fact 
that  he  did  so  made  the  business  his  own  and  clothed  him 
with  the  title  to  the  property  she  purchased  with  the  note. 

***  We  do  not  think  this  construction  of  the  statutory 
provisions  referred  to  has  been  adopted  by  the  courts  of 
Maryland,  or  ought  to  be  adopted  on  principle.  It  does  not 
«erve  to  uphold  but  to  nullify  the  law.  It  converts  provi- 
eions  evidently  intended  to  enlarge  the  powers  of  a  married 
woman,  and  enable  her  to  make  purchase  of  property  on  her 
own  account,  into  a  conduit  to  transfer  to  her  husband  and 
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her  husband's  creditors  the  property  so  purchased  by  her. 
In  this  case  that  result  is  reached  notwithstanding  the  fact 
that  the  note  was  actually  paid  by  the  wife  and  her  friends 
without  the  contribution  of  a  single  dollar  by  the  husband. 
The  error  of  the  learned  judge  was  in  treating  the  question 
of  ownership  as  one  of  law  for  his  determination  instead  of 
treating  it  as  one  of  fact  for  the  jury  to  consider  and  decide. 

If  the  joinder  of  the  husband  in  the  note  was  necessary 
under  the  law  of  that  state  to  enable  his  wife  to  make  a  valid 
note  capable  of  enforcement  against  her,  and  if  the  purchase 
was  in  fact  made  by  her  with  this  note  on  her  own  credit 
and  the  credit  of  her  sureties,  and  its  payment  was  by  her 
and  her  sureties  without  aid  from  her  husband,  then  the 
jury  would  have  been  warranted  in  finding  that  the  property 
purchased  with  it  belonged  to  her,  and  that  she  was  entitled 
to  recover  its  value  in  this  action.  The  joinder  of  the  hus- 
band required  explanation.  It  was  explained  by  the  Mary- 
land statute  which  made  it  necessary  to  enable  his  wife  to 
bind  herself  by  her  note.  The  question  of  ownership  was 
thereafter  not  a  question  of  law,  but  a  question  of  fact  to  be 
determined  from  all  the  circumstances  connected  with  the 
transaction  as  they  were  presented  by  the  evidence.  The 
eighth  and  ninth  assignments  of  error  are  sustained. 

We  think  the  third  assignment  must  also  be  sustained. 
The  construction  ol  the  statute  of  another  state,  by  the  courts 
of  that  state,  may  be  sliown  either  by  one  familiar  with  or  by 
the  published  reports  of  the  decisions  made  b}'^  such  courts, 
or  both  methods  may  be  used  in  the  same  case.  The  testi- 
mony of  an  expert  may  or  may  not  be  helpful,  depending  to 
some  extent  upon  whether  the  precise  question  has  arisen  in 
some  reported  case  and  been  finally  passed  upon;  but  the 
testimony  offered  was  certainly  competent,  and  it  was  error 
to  reject  it. 

The  rejection  of  the  testimony  referred  to  in  the  first  and 
**'  second  assignments  of  error  was  logical  and  consistent 
with  the  general  view  of  the  case  entertained  by  the  learned 
judge.  If  the  manner  of  the  execution  of  the  note  wa» 
conclusive  upon  the  question  of  ownership,  then  the  circum- 
stances were  unimportant.  But  treating  the  case  as  depend- 
ing on  its  facts,  then  so  much  of  the  evidence  offered  aa 
might  be  necessary  to  siiow  for  whom  the  sureties  agreed  to 
become  liable,  and  that  it  was  upon  the  credit  of  Mrs.  Bol- 
linger and  the  business  upon  which  she  proposed  to  enter 
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with  the  aid  of  the  property  bought  by  her  that  their  under- 
taking was  made,  was  competent  and  relevant.  To  thi» 
extent  the  first  and  second  assignments  of  error  are  sus- 
tained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo- 
awarded.  ^____ 

HOSBAND    AND    WiFB — LlABTLTTT  OF  WiFE'S   SkPAKATB    PROPERTY   FOR- 

Husband's  Debts. — A  wife's  separate  property  is  not  liable  for  her  hua« 
band's  debts:  Eixuia  v.  Welborn,  74  Tex.  530;  15  Am.  St.  Rep.  858.  and 
note;  Boils  v.  Gooch,  <J7  Mo.  88;  10  Am.  St.  Hep.  286,  and  note.  And  the 
fact  that  the  husband  has  had  the  management  of  the  wife's  separate  estate 
will  not  aflfect  her  title  to  it  so  far  as  his  creditors  are  concerned:  Second  NaL 
Bank  V.  Alenitl,  81  Wis.  151;  29  Am.  St.  Rep.  877.  The  separate  property 
of  the  wife  becomes  sabject  to  the  debts  of  the  husband  only  when  be  i» 
permitted  to  deal  with  and  obtain  credit  npou  it  as  if  it  were  his  own  witb 
her  full  knowled<;e  and  consent:  De  VotU  v.  ilcOerr,  15  Col.  467;  22  Am. 
St.  Rep.  426,  and  note. 

Foreign  Laws — Proof  of. — The  laws  of  a  foreign  country  are  to  be 
proved  by  evidence,  and  the  court  is  to  decide  what  is  the  proper  evidence 
of  such  laws:  De  Sohry  v.  De  Laisire,  2  Uar.  k,  J.  191;  3  Am.  Dec.  535.  A 
foreign  law  if  written  must  be  produced  in  evidence;  if  unwritten  it  must 
be  proved  by  the  testimony  of  disinterested  and  intelligent  witnesses! 
Wootlhridtfe  v.  Attslin,  2  T^ler,  .S64;  4  Am.  Dec.  740;  Dou<ihfHy  v.  Snyder, 
16  Serg.  &  R.  84;  16  Am.  Dec.  620;  PhilUpa  v.  Oiegg,  10  Watts,  158;  36 
Am .  Dec.  153;  BaUimorc  etc.  R.  M.  Co.  t.  GLenn^  28  Md.  287;  92  Am.  Deo. 
688. 


Keesb  v.  Hershet. 

[163  Pknnstlvania  State,  253.] 

Master  and  Servant — Nkoliqenob — Macmineky. — In  an  action  by  ao 
employee  against  his  master  to  recover  for  personal  injury,  the  test  of 
liab.lity  is  not  danger,  but  negli^euce,  which  can  never  be  imputed 
from  the  employment  of  methods  or  machinery  in  general  use  in  the 
business. 

Master  and  Servant— Neouoencx— Evidence. — ^In  an  action  by  an  em- 
ployee against  his  master  to  recover  for  personal  injury  caused  by  the 
temporary  removal  of  a  safety  guard  of  machinery,  evidence  is  ad- 
missible to  show  that  the  same  kind  of  machinery  was  used  without 
guanls  in  other  factories  where  the  employee  had  previously  been 
-  employed,  and  that  the  guard  in  queation  waa  not  iu  general  use  in  tb» 
business. 

Master  and  Servant— Nkouoence — Machinery. — The  use  of  machinery- 
without  a  guard  being  the  ordmary  custom  of  the  trade  is  not  prima 
facie  negligence  on  the  part  of  the  master  in  case  of  injury  to  the  serr* 
ant,  ana  oau  only  .become  negligence  it  the  servant's  inexperience  la 
Buch  that  he  ought  to  have  been  given  special  iustruclious  conceruiu|^ 
its  use,  and  such  instructious  were  not  given. 
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JdASTER  AND   SERVANT — NeOLIGENCB — MkASCRE  OK  DAMAGES — EaBNINQS. 

la  an  action  by  a  father  to  recover  for  personal  injury  to  his  minor  son 
caused  by  negligence  it  is  error  to  charge  the  jury,  without  evidence, 
that  such  sou  was  likely  to  earn  more  than  his  present  wages  iu  the  near 
future  "by  way  of  promotion." 

Tbkspass  by  a  father  to  recover  damages  for  personal  injury 
to  his  son.  Such  son,  seventeen  years  of  age,  was  injured  while 
working  at  a  candy  rolling  machine  in  defendant's  factory. 
"Such  raacliine  was  fitted  with  a  safety  guard  invented  by  the 
defendant,  but  such  guard  was  not  in  general  use  in  other 
similar  factories.  The  defendant,  after  working  the  machine 
the  day  of  the  accident,  took  off  the  guard  about  7  o'clock, 
:and  directed  the  boy  to  go  on  with  the  work;  this  he  did,  and 
worked  about  four  hours  before  he  was  injured.  Judgment 
for  the  plaintiff,  and  defendant  appealed. 

H.  M.  North  and  E.  D.  North,  for  the  appellant. 

B.  F.  Eshleman  and  G.  Nauman,  for  the  appellee. 

aar  Mitchell,  J.  The  evidence  of  the  general  use  of  the 
machines  throughout  the  trade,  without  guards  (assignments 
10  to  16  inclusive),  should  have  been  admitted.  In  all  actions 
for  negligence  it  is  important  that  the  jury  should  be  informed 
explicitly  just  what  the  negligence  consists  in.  The  average 
untrained  mind  is  apt  to  take  the  fact  of  injury  as  suflBcient 
•evidence  of  negligence.  Moreover,  the  use  of  a  dangerous 
machine  is  very  commonly  considered  ground  for  holding 
the  employer  responsible,  whereas  the  test  of  liability  is  not 
■danger,  but  negligence,  and  negligence  can  never  be  imputed 
from  the  employment  of  methods  or  machinery  in  general 
■use  in  the  business:  Titus  v.  Bradford  etc.  R.  R.  Co.,  136  Pa. 
St.  618;  20  Am.  St.  Rep.  944;  Kehler  v.  Schwenk,  144  Pa.  St. 
548;  27  Am.  St.  Rep.  633.  It  is  true  that  the  general  custom 
would  not  be  conclusive  of  this  case,  under  its  peculiar  cir- 
cumstances to  be  noticed  next,  but  it  was  the  starting  point 
in  the  defense,  and  the  defendant  was  entitled  to  show  it 
affirmatively  so  as  to  impress  it  on  the  jury's  mind.  More- 
over, the  evidence  offered  in  the  fifteenth  assignment  of  error, 
to  show  that  the  same  kind  of  machines  were  used  without 
guards  in  another  factory  where  plaintiff's  son  had  previously 
■worked,  bore  directly  on  the  only  point  in  the  case  on  which 
the  defendant's  negligence  could  be  rested.  This  was  that 
if  plaintiff's  son  had  only  been  accustom-ed  to  the  machine 
with  the  guard,  and  might  be  liable  from  force  of  habit,  or 
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ignorance  of  the  increased  danger  when  the  guard  was  re- 
moved, to  push  his  fingers  too  close  to  the  rolls  and  thereby 
get  them  caught,  he  would  have  been  entitled  to  special  •** 
instruction  as  to  this  danger.  As  to  what  conversation  or 
orders  took  place  between  the  boy  and  his  employer  on  this 
point  the  evidence  was  conflicting.  The  case  therefore  could 
not  have  been  taken  from  the  jury,  but  the  defendant  was  en- 
titled to  have  explicit  directions  that  the  use  of  the  machine 
without  a  guard  being  the  ordinary  habit  of  the  trade  was  not, 
negligence  prima  facie,  and  would  only  become  so  if  the  boy's- 
inexperience  was  such  that  he  ought  to  have  had  special  in- 
structions when  the  change  was  made.  The  learned  judge 
not  only  failed  to  give  the  defendant  the  benefit  of  the  general 
rule  in  his  charge,  but  excluded  tlie  evidence  which  would 
have  put  the  facts  before  the  jury. 

There  was  error  also  in  the  charge  as  to  damages.  The  boy^ 
was  earning  two  dollars  and  a  half  a  week.  If  it  was  claimed' 
that  he  was  likely  to  earn  more  in  the  near  future  the  plaintiff 
should  have  proved  the  fact  as  part  of  his  case,  but  the 
learned  judge,  without  any  evidence  on  the  subject,  threw  ii> 
a  suggestion  that  the  boy  might  get  more  "  by  way  of  promo- 
tion." The  verdict  was  in  favor  of  the  father  for  more  thaiv 
double  the  boy's  gross  wages  until  he  should  reach  twenty- 
one.  We  cannot  say  that  this  suggestion  as  to  promotioiv 
may  not  have  contributed  to  this  result. 

The  learned  judge  appears  in  the  opening  of  his  charge  to 
have  read  the  plaintifif's  statement  to  the  jury,  including  the 
averment  of  damages.  This  is  exceedingly  bad  practice.  It 
tends  to  get  figures  and  amounts  into  the  jury's  mind  with- 
out evidence.  Here  again  the  verdict  is  suggestive,  for  it  i& 
for  one  thousand  dollars,  the  exact  amount  of  the  technical 
ad  davmum  clause  in  the  statement. 

Judgment  reversed  and  venire  de  novo  awarded. 

Master  akd  Skrvant.— Thk  Test  o?  the  Liabilitt  ov  a  Mastbe  W 
his  servant  is  negligence,  not  danger:  Kehler  v.  Schteenkf  Hi  Pa.  St.  348;  27 
Am.  St.  Uep.  6.33,  and  note,  with  the  caaea  collected. 

Ma.stkr  and  Skrvakt — Machinkrt  in  General  Use. — The  anl)ending 
test  of  negligence  in  methods,  machinery,  and  appliances  is  the  ordinary 
usage  of  the  business:  TUua  v.  Bradford  etc  R.  R.  Co.,  136  Pa.  St  618;  20 
Am.  St.  Rep.  944,  and  note.  When  the  machinery  famished  by  a  master 
for  the  nse  of  his  servant  is  of  the  kind  in  common  nse  for  the  same  pnrpose 
the  master  is  justified  in  using  it,  and  will  not  be  liable  for  an  injury  caused 
thereby  unless  he  has  information  or  reason  to  believe  that  its  use  is  attended 
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with  danger,  or  that  a  safer  kind  of  machinery  is  in  common  nse  for  the 
same  work:  Nix  v.  Texas  Pac.  Ry.  Co.,  82  Tex.  473;  27  Am.  St.  Rep.  897, 
and  note.  An  employer  is  bound  to  furnish  machinery  and  appliances  of 
ordinary  character  and  reasonable  safety,  and  the  former  is  the  conclusive 
test  of  the  latter:  Kehkr  v.  Schwevk,  144  Pa,  St.  34S;  27  Am.  St.  Rep.  G33, 
and  note.  See  the  notes  to  Monmouth  Mi:i.  etc.  Co.  v.  Erling,  39  Am.  St. 
Rep.  IDo;  Lehhjk  e.tc.  Coal  Co.  v.  Hayes,  15  Ain.  St.  Rep.  682;  and  the  ex- 
tended notes  to  Kelley  v.  Silver  Spring  Co.,  34  Am.  Rep.  621,  and  Buzzell  v. 
Laconia  Mfg.  Co.,  77  Am.  Dec.  218. 


LlEDERKRANZ       SlNGINQ       SoOIETT      V,     GeRMANIA 

Turn  Yerein. 

[163  Pennsylvania  State,  265.] 

Unincorporated  Associations — Actionu  by  Parties. — In  cases  of  nnin* 
corporated  associations  M'hose  membership  is  large,  suits  may  be 
brought  by  some  of  the  memljers  in  their  own  names  on  behalf  of,  or 
as  representin^r  all,  or  in  the  name  of  the  association  by  certain  of  its 
members.     The  former  form  is  preferred. 

CInxncorporatep  Associations  —  Pkoperty  Rights,  how  Decided. — A 
contention  between  the  members  of  an  unincorporated  association  aa 
to  the  present  right  of  possession  of  its  property  must  be  decided  by 
the  constitution  and  by-laws  of  the  association,  or,  in  the  absence  of 
any  sufficient  provision  therein,  by  the  majority  of  the  members.  The 
right  of  possession  in  such  case  is  generally  joint  and  not  several. 

Replevin  to  recover  furniture  and  other  personal  property. 
The  Liederkranz  Singing  Society  was  couiposed  of  about 
twelve  active,  and  two  hundred  passive,  members.  At  a 
nieeiing  of  the  active  members  of  the  society  it  was  resolved 
by  the  majority  to  remove  the  headquarters  of  the  society  to 
the  hall  of  the  Germania  Turn  Verein.  The  president,  vice- 
president,  and  one  trustee  of  the  former  society  thereupon 
moved  its  property  to  the  new  quarters.  The  members  of 
the  society  who  were  in  opposition  then  brought  this  suit  un- 
der tlie  name  of  the  Liederkranz  Singing  Society  of  Lnncaster^ 
Pn.,  by  F.  C.  Ostermayer  et  al.  of  the  Board  of  Trustees  of  said  So- 
ciety  V.  Germania  Turn  Verein  of  Lancaster,  Pa.,  and  the  afore- 
said officers  of  the  former  society.  The  trial  court  entered  a 
nonsuit  on  the  motion  of  the  defenchmts,  on  the  grounds  that 
the  complainants  had  established  no  legal  party  plaintiff 
and  had  shown  no  right  to  maintain  the  suit,  and  that  the 
defendants  were  entitled  to  the  possession  of  the  property  iu 
i«uit.     The  complainants  appealed. 
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B.  F.  DaviSy  for  the  appellants. 

J.  A.  Coyle,  W.  U.  Hensel.J.  H.  Brown,  and  W.  R.  Brin- 

ion,  for  the  appellee. 

268  Mitchell,  J.  It  is  conceded  that  in  cases  of  unincor- 
porated associations  whose  membership  is  large,  suits  may 
be  brought  by  some  of  the  members  in  their  own  names  on 
behalf  of  or  as  representing  all.  The  present  action,  there- 
fore, would  have  been  sustainable  if  brought  in  tiie  name  of 
Ostermayer  and  others  in  behalf  of  the  members  constitut- 
ing the  Liederkranz  Society.  It  was  brought  in  the  name 
of  the  Liederkranz  Society  by  Ostermayer  et  al.  There  is  no 
fiubstantial  difference.  The  allowance  of  suits  in  any  such 
form  is  a  modification  of  the  ordinary  requirements  as  to 
parties,  introduced  by  equity  in  the  interest  of  practical  con- 
venience. '*  The  second  class  is  where  the  parties  form  a 
voluntary  association  for  public  or  private  purposes,  and 
those  who  sue  or  defend  may  fairly  be  presumed  to  repre- 
sent the  rights  and  interests  of  the  whole.  In  cases  of  tliis 
eort  the  persons  interested  are  commonly  numerous,  and  any 
attempt  to  unite  them  all  in  the  suit  would  be  even,  if  prac- 
ticable, exceedly  inconvenient":  Story's  Equity  Pleading, 
fiec.  107.  It  is  necessary  that  the  suit  should  be  brought  on 
behalf  of  all  the  parties  in  interest,  but  this  may  as  well  be 
done  in  substance  by  using  the  general  name  which  de- 
scribes them  all,  as  by  the  phrase  "in  behalf  of  themselves 
and  all  others  interested."  The  latter  is  the  usual  form, 
and  it  is  always  better  to  adhere  to  established  practice,  but, 
tiiere  being  no  plea  in  abatement  here,  the  common  interest 
of  the  parties  being  substantially  expressed  on  the  record, 
and  there  being  individual  plaintiffs  responsible  for  costs,  the 
case  was  not  in  position  to  be  nonsuited  for  want  of  parties. 

Unincorporated  societies  have  long  held  in  this  state  an 
intermediate  position  between  corporations  and  partnersiiips. 
***  Those  for  religious  purposes,  it  is  said  by  Lowrie,  J.,  in 
P/i/pps  v.  Jones,  20  Pa.  St.  260,  59  Am.  Dec.  708,  "have  al- 
ways, and  especially  since  the  act  of  1731,  been  recognized 
as  having  an  associate  and  qxLnsi  corporate  existence  in  law." 
Their  ownership  of  property  is  of  the  same  intermediate 
character.  It  partakes  of  the  qualities  of  both  the  others, 
the  title  being  for  many  purposes  joint  and  several  like  that 
of  partners  or  joint  tenants,  wliile  the  right  of  possession  is 
joint  only  as  in  corporations.     Where  the  questiou  of  the 
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right  of  present  possession  arises  it  must  be  decided  by  the 
constitution  and  by-laws  of  the  association,  or,  in  the  absence 
of  any  sufficient  provision  therein  for  such  a  case,  by  the 
majority.  That  is  the  real  issue  here.  The  plaintiffs  claim 
the  right  to  represent  the  association  in  the  possession  of  the 
property  sued  for.  If  they  can  establish  it  they  will  be  en- 
titled to  the  verdict;  if  not,  they  must  fail. 
Judgment  reversed  and  procedendo  awarded. 

Unincorporated  Associations— Actions.— Parties:  See  the  extended 
note  to  PhippsY.  Jones,  59  Am.  Dec.  711-718. 

Unincorporated  Associations — Property  Rights. —  How  Decided: 
See  the  extended  notes  to  Otto  v.  Journeyman  Tailors'  etc  Union,  7  Am.  St. 
Rep.  168,  and  Connelly  v.  Masonic  Writ.  Ben.  As8n.t  18  Am.  St  Rep.  301. 
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Spkcieio  Performance- Sale  to  Two  Vendees. — If  an  owner  of  land 
enters  into  an  oral  contract  to  sell  it,  and  subsequently  executes  a 
written  agreement  to  sell  the  same  land  to  another  party,  the  latter  i» 
not  entitled  to  specific  performance  of  his  contract  in  order  to  prevent 
the  vendor  from  executing  and  carrying  out  the  first  contract. 

Specific  Performance — Parties. — After  an  owner  of  land  has  ignored  hi» 
written  agreement  to  convey  the  land,  by  conveying  to  another  under 
a  prior  oral  contract,  the  purchaser  who  has  paid  the  purchase  money 
and  directed  the  deed  to  be  made  to  a  third  person  is  a  necessary  party 
to  a  bill  for  specific  performance  filed  by  the  holder  of  the  written 
agreement  against  the  vendor  and  against  the  grantee  in  the  deed  to- 
have  the  latter  declared  a  trustee  of  the  legal  title. 

Specific  Performance. — Evidence  to  Defeat. — Any  evidence  that  showa 
that  a  decree  of  specific  performance,  even  of  a  written  agreement  of 
sale,  would  be  unfair  or  inequitable,  is  sufficient  to  defeat  the  appli.^ 
cation. 

Specific  Perfobmance— Damages.— If,  on  the  trial  of  a  bill  for  specific- 
performance  of  a  contract  to  convey  land,  it  appears  that  the  vendor 
has  made  the  execution  of  the  agreement  impossible,  by  the  perform- 
ance of  a  prior  contract  of  sale  and  the  acknowledgment  and  delivery 
of  a  deed  in  pursuance  thereof,  his  liability  upon  the  second  coutiacfc 
is  for  damages  only. 

D.  W.  Sellers  J  for  the  appellant. 

F.  C.  Brewster  and  T.  F,  Jenkins,  for  the  appellees. 

•*•  Williams,  J.  The  report  of  the  master  shows  the 
facts  important  to  a  decision  of  this  case  very  clearly.  The 
house  and  lot  in  controversy  appear  to  have  been  the  eepa- 
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rate  property  of  Mrs.  Powel  prior  to  the  fourth  day  of  October, 
1892.  On  that  day  she  and  her  husband  made  a  verbal 
agreement  for  the  sale  of  the  property  to  their  next  door 
neighbor,  Cockroft  Thomas.  For  some  reason  which  does 
not  appear,  her  husband  went  on  the  following  day  to  B.  F. 
Teller  &  Bro.  and  authorized  them  to  make  sale  of  the  house 
and  lot  for  eighteen  thousand  dollars.  They  found  a  pur- 
chaser, notified  Mrs.  Powel,  and  she  signed  a  memorandum, 
approving  the  sale  negotiated  by  them,  which  is  dated  on  the 
6th  of  October,  1892.  On  the  1 8th  of  the  same  month  she 
and  her  husband  completed  the  sale  to  Thomas  by  executing 
and  delivering  their  deed,  acknowledged  in  due  form,  to  his 
daughter,  Susannah  M.  Heraty,  for  whose  use  he  desired  the 
property,  and  to  whom  he  seems  to  have  presented  it  as  a 
gift.  Maguire  having  refused  tosurrender  or  sell  his  interest 
under  the  bargain  made  by  him  with  B.  F.  Teller  &  Bro., 
now  seeks  a  decree  for  the  specific  execution  by  Mrs.  Powel 
and  her  husband  of  the  agreement  made  on  their  behalf  by 
Teller  <fe  Bro.,  and  tiiat  Susannah  M.  Heraty  be  adjudged  a 
trustee  of  the  title  for  his  use  and  directed  to  convey  it  to 
him.  The  '*''  Powels,  with  the  same  indifference  to  the 
rights  of  others  manifested  in  the  negotiations  preliminary  to 
the  sale,  have  taken  no  defense,  and  a  decree  pro  confeaao 
has  been  entered  against  them;  but  Mrs.  Heraty  denies  that 
she  is  a  trustee  of  the  title  for  the  plaintiff,  and  insists  that 
she  is  entitled  to  hold  it  for  herself. 

Upon  this  question  two  facts  are  conclusive:  1.  The  con- 
tract made  by  her  father  and  in  execution  of  which  the  deed 
was  delivered  to  Mrs.  Heraty,  was  the  first  in  point  of  time. 
It  was  made  on  the  fourth  day  of  October.  The  contract,  so 
far  as  it  was  authorized  or  ratified  by  her,  between  Teller  and 
the  plaintiff,  was  on  the  6th.  It  is  a  maxim  of  equity  that 
first  in  time  is  first  in  right.  Thomas  had  a  right  as  be- 
tween himself  and  his  vendors,  to  insist  on  his  agreement  as 
good  against  any  and  all  persons  acquiring  rights  subse- 
quently to  his  own;  and  Maguire  was  such  a  person.  It  is 
true  that  Mrs.  Powel  was  not  legally  bound  by  her  contract 
with  Thomas,  but  on  the  other  hand  she  was  under  no  obli- 
gation, legal  or  moral,  to  repudiate  it.  If  she  chose  to  recog- 
nize and  execute  it  she  had  a  right  to  do  so,  and  a  court  of 
equity  will  not  deny  to  her  this  right.  2.  Thomas,  the 
purchaser,  who  paid   the    price  of    this   property  to  Mrs. 
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►Powel,  and  under  whose  direction  the  deed  was  made  to  Mrs. 
Heraty,  is  the  party  to  the  contract  which  we  are  asked  to 
'hold  void,  and  he  is  a  necessary  party  to  this  bill  for  that 
"reason.  Mrs.  Heraty  did  not  buy  from  Mrs.  Powel.  She  is 
a  donee  of  her  father  who  did  buy,  and  who  paid  the  price; 
and  if  that  contract  of  purchase  and  tlie  deed  made  in  pur- 
suance of  it  are  to  be  adjudged  fraudulent  and  void  as 
against  the  plaintiff,  then  beyond  all  question  the  actual 
'^purchaser  should  be  a  party. 

The  plaintiff  insists  that  he  shows  the  first  and  only 
"written  contract  of  sale,  and  that  this  contract  is  complete  ia 
every  essential  particular.  This  is  true;  but  it  was  the 
;  privilege  of  Mrs.  Powel  to  reply  by  the  fact  that  she  had  made 
an  earlier  contract  of  sale  which,  though  not  in  writing,  she 
i-felt  bound  to  perform,  and  that  she  had  accordingly  done  so. 
The  rule  in  equity  is  that  any  circumstance  that  shows  that 
"a  decree  of  specific  execution,  even  of  a  written  agreement  of 
sale,  would  be  unfair  or  inequitable  is  sufficient  to  defeat  tlie 
application:  Brightly's  Equitable  Jurisdiction,  220.  Mrs. 
Powel  did  not  choose  to  state  '**  the  facts,  but  they  have 
'been  made  to  appear  by  the  otiier  defendants,  and  have 
4)een  distinctly  found  by  the  master.  Even  if  the  evidence 
:upon  this  subject  was  conflicting  the  finding  by  the  master 
■would,  when  approved  by  the  court  below,  be  regarded  as  set- 
^tling  the  question:  Kutz^s  Appeal,  100  Pa.  St.  75.  But  the 
evidence  is  not  conflicting.  There  is  no  denial  of  the  fact 
that  the  verbal  contract  with  Thomas  was  made  on  the  4th 
-of  October.  Whether  Mrs.  Powel  was  necessarily  bound  by 
her  contract  with  the  plaintiff  it  is  not  important  now  to  in- 
•quire.  She  seems  to  have  assumed  her  liability,  and  suffered 
.a  decree  to  be  entered  pro  coJi/esso  against  her. 

As  she  has  made  the  specific  execution  of  the  agreement 
impossible  by  the  performance  of  a  prior  contract  of  sale,  and 
ihe  acknowledgment  and  delivering  of  a  deed  in  pursuance 
•thereof,  her  liability  upon  tlie  second  contract  is  for  daniMges 
only,  and  these  can  be  adjusted  by  the  court  below  under  the 
judgment  pro  confesso. 

As  to  Susannah  M.  Heraty  and  M.  P.  Heraty,  her  husband, 
the  decree  is  affirmed  and  the  bill  dismissed,  appellant  to 
pay  the  costs  of  this  appeal.  The  record  is  remitted  for  pro- 
ceedings under  the  decree  pro  confesso  to  ascertain  the  dam- 
Ages  to  which  the  plaintiff  is  entitled. 
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Sprcific  Performancb — Defkns£3. — Where  there  are  circumstances 
which  will  render  the  operation  of  a  decree  of  specific  performance  harsh 
and  inequitable  the  parties  will  be  left  to  their  remedy  at  law:  Data  r. 
Phillhpa,  137  Pa.  St.  203;  21  Am.  Sc.  Rep.  8G4,  and  note;  Brown  v.  Pilecdrn, 
148  Pa.  St.  337;  33  Am.  St.  Rep.  8.'^4,  and  note.  To  the  same  effect  see 
Friend  v.  Lamb,  152  Pa.  St.  529;  34  Am.  St.  Rep.  672,  and  note. 

SPECiFif  Pbrformascb— Damaoes. — A  court  of  equity  may,  in  cases 
where  the  party  is  not  entitled  to  specific  performance,  grant  relief  by  de- 
creeing the  repayment  of  the  money  expended  on  the  faith  of  the  conlractt 
Grteny.  Drummoud,  31  Md.  71;  1  Am.  Rep.  14.  Equity  has  jurisdiction  to 
grant  compensation  in  all  cases  of  bills  for  specific  performance,  though 
denying  the  relief  sought  by  the  bill:  Rider  f.  Gray,  10  Md.  282;  69  Am- 
Dec.  135,  and  note. 
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Attornbt  aiid  Client — Privileged  Communications. —  Communications 
by  several  persons  who  employ  the  same  attorney  in  the  same  biismesa, 
made  by  tiiem  to  such  attorney  in  relation  to  such  business,  while  priv- 
ilegcd  as  to  their  common  adversary,  are  not  privileged  aa  between 
themselves. 

Attorney  and  Client — Privileokd  Communications. — An  attorney  env 
ployed  by  the  husbantl  of  one  of  three  sisters  equally  interested  iu  the 
subject  matter  of  litigation  is  competent  to  testify  in  a  subsequent  con* 
test  between  the  sisters,  involving  the  same  matter,  as  to  who  were 
the  partners  he  represented,  and  aa  to  the  declarations  of  the  husband 
made  during  his  lifetime,  showing  for  whom  he  acted  in  employing  the 
attorney  and  managing  the  litigation. 

Wills — Contest — Compromise. — No  contestant  of  a  will  can  compromise 
any  thing  beyoud  his  personal  interest  in  the  contest,  and  is  entitled  to 
no  more  than  his  distributive  share  in  a  sum  received  by  way  of  general 
compromise. 

Wills — Contest — Compromise — Interest. — One  of  three  parties  equally 
interested  in  the  contest  of  a  will,  but  made  a  party  defendant,  is  pre- 
snmed,  in  case  of  a  compromise,  to  ^3^  entitled  to  an  equal  share  with 
the  other  parties,  and  the  burden  of  proof  is  on  them  to  show  a  release 
of  interest  sufficient  to  rebut  such  presumption. 

M.  C.  L.  Kline  and  J.  Rupp,  for  the  appellant 

/.  S.  Biery,  T.  B.  Melzger,  and  R.  J.  Butz,  for  the  appellee. 

*^®  Williams,  J.  The  facts  to  be  considered  in  the  deter- 
mination of  this  appeal  appear  in  tlie  auditor's  report,  which 
was  concurred  in  and  confirmed  by  the  orphans'  court. 

From  this  report  we  learn  that  George  Probst  died  testate 
in  February,  1885,  leaving  a  large  estate.  He  left  three  half 
sisters  to  survive  him,  Christiana  Knauss,  Catharine  Seip, 
And  Lydia  Probst.     By  his  will  he  gave  his  estate  to  certaia 
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of  his  collateral  relatives,  excluding  his  half  sisters  and  other 
relatives  from  any  share  whatever  therein. 

Those  who  had  been  excluded,  or  some  of  them,  deter- 
mined to  contest  the  validity  of  the  will;  and  for  these  Nathai> 
Seip,  the  husband  of  Catharine,  appears  to  have  acted  a& 
agent.  He  consulted  with  and  retained  counsel,  and  took 
general  charge  of  the  preparation  and  conduct  of  the  pro- 
ceedings. An  issue  devisavit  vel  non  was  framed  in  which 
Mrs.  Knauss  and  Mrs.  Seip  were  named  as  plaintiffs,  and  in 
which  Lydia  Probst  was  named  as  one  of  the  defendants. 
This  was  upon  the  list  for  trial,  and  in  a  position  to  be 
reached  in  a  few  days,  when  it  was  settled  upon  the  pay- 
ment of  ten  thousand  dollars  to  the  attorneys  for  the  con- 
testants. 

The  question  now  raised  is,  To  whom  did  the  money  paid 
by  the  proponent  belong?  Lydia  Probst  alleges  that  she 
was  entitled  to  share  with  her  sisters  in  it,  and  they  now 
claim  the  whole.  This  controversy  was  referred  to  an  audi- 
tor, who  sustained  the  contention  of  the.  accountant,  that 
Lydia  Probst  was  not  entitled  to  share  in  the  money  obtained 
by  the  settlement. 

It  should  be  remembered  that  the  three  sisters  stood  in  th& 
game  position.  They  had  certain  rights  under  the  intestate 
laws  that  the  will  denied.  If  the  estate  of  George  Probst  was- 
te be  distributed  under  his  will  they  were  all  alike  excluded. 
If  the  will  was  set  aside  they  would  be  admitted  on  exactly 
the  same  terms  regardless  of  their  apparent  position  on  the 
record  as  parties  to  the  issue,  and  of  their  contribution  to  the 
expenses  of  the  contest.  But  the  auditor  and  the  court  below 
held  that  the  right  of  Lydia  Probst  to  a  share  with  her  sistera 
depended  *'*  on  the  answers  to  two  questions:  1.  Was  she 
**an  active  contestant  on  record  with  Mrs.  Seip  and  Mrs. 
Knauss?  2.  Did  she  contribute  toward  the  expenses  in 
carrying  on  the  contest  with  the  understanding  that  she 
should  share  in  the  proceeds  realized"  ?  The  evidence  relied 
upon  to  show  that  she  was  a  contestant,  and  had  promised  to 
contribute  to  the  expenses,  consisted  of  the  testimony  of  John 
Rupp,  Esq.,  one  of  the  counsel  for  the  contestants,  and  the 
declarations  of  Nathan  Seip,  now  deceased,  made  while  the 
contest  was  being  carried  on  and  while  it  was  in  process  of 
settlement.  The  testimony  of  Mr.  Rupp  was  excluded  because 
of  his  confidential  relations  to  Mrs.  Seip  and  Mrs.  Knauss. 
The  declarations  of  Nathan  Seip  were  excluded  because  he 
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•was  the  husband  of  the  decedent  whose  estate  is  now  for  dis- 
tribution. The  whole  of  the  evidence  relating  to  the  ques- 
tions stated  by  the  auditor  being  thus  taken  out  of  the  case, 
the  questions  were  decided  against  Lydia  Probst,  and  the  two 
sisters  were  allowed  to  retain  the  share  of  the  third  in  the 
money  realized  from  the  settlement  of  the  issue  devisavit  vel 
non.  Was  John  Rupp  properly  excluded  on  the  ground  of 
privilege?  He  is  an  attorney  at  law,  and  was  employed  as 
counsel  for  the  contestants.  If  the  issue  had  been  on  trial 
and  the  proponent  had  undertaken  to  examine  hira  about 
what  Blackstone  calls  "  the  secrets  of  the  cause,"  which  had 
been  communicated  to  him  by  his  clients,  it  is  clear  that  the 
clients  could  have  objected,  and  relied  on  the  fact  that  com- 
munications made  by  them  to  their  counsel,  relating  to  the 
cause,  were  privileged.  But  this  was  not  a  controversy 
between  the  contestants  and  their  adversaries.  It  was  a 
controversy  among  themselves.  Here  were  three  sisters 
standing  in  the  same  relation  to  the  testator,  and  having  the 
same  interest  in  defeating  his  will.  Two  of  them  appeared 
as  plaintiffs,  and  the  other  as  one  of  the  defendants,  in  the 
issue.  Neither  of  them  appears  to  have  consulted  counsel 
personally,  but  Nathan  Seip,  the  husband  of  one  of  them,  did 
all  that  was  done  on  behalf  of  the  contestants.  Whom  did 
he  represent?  For  whom  did  Mr.  Rupp  appear?  This  is 
the  present  question.  It  is  a  search,  not  after  some  com- 
munication by  client  to  counsel,  but  after  a  fact  that  could 
be  inquired  into  on  the  trial  of  the  issue,  if  such  trial  had 
been  reached.  It  could  have  been  settled  in  advance  by  a 
rule  on  counsel  to  file  a  warrant  of  attorney,  *'*  and  this  at 
the  instance  of  the  adverse  party.  It  is  the  fact  of  employ- 
ment that  creates  the  confidential  relation.  Until  this  rela- 
tion exists  there  can  be  no  privileged  communication.  The 
mere  fact  of  employment  is  not  privileged,  but,  from  the 
nature  of  the  relation  between  client  and  counsel,  it  is  open 
to  inquiry  in  any  court  in  which  the  counsel  appears  as  such. 
So,  for  a  very  obvious  reason,  the  fact  of  a  settlement  between 
litigants  and  the  terras  upon  which  it  was  made  are  open 
to  inquiry.  An  attorney  who  assisted  in  adjusting  the  terms 
of  such  settlement  is  a  competent  witness  to  show  what  the 
terms  were:  Schubkagel  v.  Dierstein,  131  Pa.  St.  46.  If  an 
attorney  represents  two  or  more  persons  he  may  be  called  as 
a  witness  in  a  controversy  between  them,  and  statementa 
made  to  him  by  one  of  them  in  the  presence  of  the  others  will 
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not  be  treated  as  confidential  or  privileged  communicationi: 
Goodwin  Oas  Stove  etc.  Go's  Appeal,  117  Pa.  St.  514;  2  A  it. 
St.  Rep.  696.     And  generally,  where  several  persons  einplo;, 
the  same  attorney  in  the  same  business,  as,  for  example,  tt- 
contest  a  will,  communications  made  by  them  in  rehition  to 
Buch  business,  while  privileged  as  to  their  common  adversary, 
are  not  privileged  inter  sese:  Jackson  v.  French,  3  Wend.  337, 
20  Am.  Dec.  699;  19  Am.  &  Eng.  Ency.  of  Law,  139,  and  note 
All  have  a  property  in  confidential  communications  made 
under  such  circumstances.     One  cannot  waive  the  privilege 
for  his  cosuitor  nor  enforce  it  against  him:   Beltzhoover  v. 
Blackstock,  3  Watts,  20;  27  Am.  Dec.  330.     In  this  case  three 
sisters  had  a  common  interest  in  defeating  their  half  broth- 
er's  will.     A  contest  was  entered  upon.     All  of  them  were 
parties  to  it.     Their  position  on  the   record  was  just  what 
Nathan  Seip  chose  to  make  it.     This  contest  was  settled  by 
him,  acting  for  those  interested,  for  the  sum  of  ten  thousand 
dollars. 

The  question  now  raised  is,  To  whom  did  this  money 
belong?  Not  to  Nathan  Seip,  for  he  could  not  have  taken 
under  the  intestate  laws  as  an  heir  of  George  Probst.  It 
must  go,  says  the  learned  auditor,  to  those  whom  Seip  rep- 
resented, and  for  whom  Mr.  Rupp  appeared.  To  disclose 
their  principals  both  Rupp  and  Seip  are  competent,  and  no 
one  of  the  parties  can  successfully  interpose  the  objection  of 
privilege.  But  Seip  is  now  dead,  and  his  declarations  made 
to  Mr.  Rupp,  showing  for  whom  he  acted  in  making  the  con- 
test, are  objected  to  on  the  ground  ***  that  he  is  not  competent 
to  testify  against  his  wife.  But  the  declarations  relate  only 
to  his  own  conduct,  and  are  explanatory  of  it.  They  involve 
no  breach  of  domestic  confidence;  they  relate  to  no  act  or 
contract  of  his  wife;  they  fix  no  liability  upon  her  estate.  He 
acted  as  the  agent  for  his  wife,  but  not  for  her  alone.  For 
whom  else  did  he  undertake  to  act?  Who  were  his  princi- 
pals in  the  litigation  he  began,  carried  on,  and  finally  settled? 
The  auditor  finds  that  he  was  the  agent  of  Mrs.  Knauss  a» 
well  as  of  his  wife;  and  in  his  twelfth  finding  of  fact  he  says: 
"That  during  the  progress  of  the  George  Probst  will  contest,^ 
and  at  the  time  the  settlement  was  consummated  and  the 
.  money  paid  to  the  counsel  of  contestants,  Nathan  Seip  at- 
tended to  the  business  affairs  of  Lydia  Probst,  the  claimant,, 
receiving  moue}'  for  lier  and  paying  bills."  In  other  words^ 
he  was  the  business  agent  of  Lydia  Probst,  in  general  charge 
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of  her  affairs.  We  can  see  no  way  by  which  the  auditor 
reached  the  conclusion  tliat  he  was  not  her  agent  in  the  man- 
agement of  the  contest  over  the  will  also,  except  by  rejecting; 
the  testimony  of  Mr.  Rupp  and  the  declarations  of  Seip,  and 
then  holding,  as  matter  of  law,  that  a  compromise  which, 
affected  the  rights  of  Lydia  Probst  gave  her  no  interest  ia 
the  sum  received. 

We  hold  that  the  rejected  testimony  was  competent  so  far 
as  it  was  offered  to  show  for  whom  Seip  acted  as  agent,  and 
for  wliom  Rupp  appeared  as  counsel.  Tliis  disposes  of  the- 
questions  really  raised  on  this  record,  but  before  dismissing, 
the  case  it  may  be  well  to  suggest  another.  Is  it  true,  as  th& 
auditor  seems  to  assume,  that  the  money  received  upon  th& 
compromise  of  a  controversy  like  this  belongs  only  to  those 
who  appear  as  active  contestants  and  contribute  money 
toward  the  employment  of  counsel?  The  statute  provides 
that  any  person  interested  may  file  a  caveat,  but  it  is  well 
settled  that  tliereafter  the  proceedings  are  not  strictly  betweei> 
the  parties,  but  are  in  the  nature  of  a  proceeding  in  rem; 
and  a  decree  when  made  is  conclusive  on  all  the  world r 
Ottinger  v.  OUinger,  17  Serg.  &  R.  142.  For  this  reason  it  is- 
the  duty  of  the  court  to  see  that  all  persons  interested  are- 
brought  in  before  a  decree  is  made:  Miller's  Appeal,  159  Pa» 
St.  562.  If  this  is  not  done,  or  if  a  compromise  ia  effected 
without  notice  to  any  of  those  interested,  and  a  verdict  takety 
in  favor  of  tiie  will  in  pursuance  of  such  *'*  compromise,  the^ 
verdict  will  be  set  aside  on  application  of  the  omitted  or 
neglected  party:  Hainhlelonv,  Yocum,  108  Pa.  St.  304;  or  the 
omitted  party  may  take  another  appeal  if  the  time  allowed 
has  not  elapsed:  Miller's  Appeal^  159  Pa.  St.  562. 

From  this  it  results  that  no  contestant  can  compromise: 
any  thing  beyond  his  or  her  own  personal  interest  in  the  con- 
test, and  can  be  entitled  to  ro  more  than  his  or  her  distrib- 
utive share  in  a  sum  received  by  way  of  general  compromise.. 
This  was  said  in  substance  by  the  late  Justice  Gordon  in  the- 
opitiion  delivered  in  Hnmbleton  v.  Yocum,10S  Pa.  St.  304,  and 
seems  to  result  necessarily  from  the  nature  of  the  proceeding.. 

The  interest  of  Lydia  Probst  was  identical  with  that  of 
Mrs.  Seip  and  Mrs.  Knauss.  For  what  reason  she  was  put 
upon  the  record  as  a  codefendant  with  the  proponent  of  the 
will  that  disinherited  her  it  is  probable  that  no  one  since  the^ 
death  of  Seip  can  tell.     But  wherever  her  agent  placed  her 
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on  the  record,  her  interest  was  identical  with  that  of  her 
sisters.  She  had  the  same  right  to  appeal  from  the  decree  of 
probate,  and  the  same  motive  for  doing  so.  There  could  have 
been  no  settlement  made  without  her  consent  given  personally 
or  through  her  agent.  Her  acquiescence  in  its  terms  was  a 
surrender  of  her  right  to  contest  the  will,  and  her  distributive 
share  of  the  net  results  of  the  compromise  stood  to  her  in 
place  of  her  right  to  contest.  In  such  case  the  law  would 
presume  her  joinder  with  her  sisters  in  the  compromise  to 
have  been  upon  the  same  terms  and  conditions  assented  to 
by  them,  and  that  the  sum  received  was  to  be  divided  in  con- 
formity with  the  intestate  laws.  Tliis  would  shift  the  burden 
of  proof,  and  impose  on  her  sisters  the  duty  of  showing  some 
contract,  release,  or  state  of  facts  sufficient  to  rebut  the  legal 
presumption  and  strip  her  of  her  rights  as  "  a  person  inter- 
ested" in  the  estate  of  her  half  brother. 

The  decree  appealed  from  is  reversed,  the  record  remitted, 
and  a  procedendo  awarded. 


Attornet  and  Client — Privileged  Communications.— If  two  or  more 
persons  consult  an  attorney  at  law  for  their  mutual  benefit,  and  make  state- 
ments in  bis  presence,  he  may  disclose  such  statements  in  any  controversy 
between  them  or  their  personal  representatives  or  successors  in  interest, 
but  not  in  controversies  between  them,  or  eitiier  of  them  and  third  persons: 
HurUmi-t  v.  Hurlburt,  128  N.  Y.  420;  26  Am.  St.  Rep.  482,  and  note  in 
which  similar  cases  are  collected. 
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Independent  Contractor's  Liability  for  Negligence. — ^The  owner,  and 
not  the  independent  contractor,  is  liable  for  injury  arising  from  negli- 
gent construction  of  the  work  if  the  owner  retains  and  exercises  the 
right  to  direct  the  manner  in  which  the  details  of  the  work  shall  be 
performed,  but  the  contractor  is  liable  if  the  power  of  the  owner  to 
direct  the  construction  is  confined  to  the  result  of  the  work  without 
any  control  over  the  manner  in  which  it  is  done. 

Independent  Contractors  —  Negligenck  —  Liability  Ajter  Accept- 
ance OF  Work. — If  an  employee  at  the  time  of  assuming  possession  of 
work  from  an  independent  contractor  knew,  or  ought  to  have  known, 
or  from  a  careful  examination  could  have  known,  that  there  was  any 
defect  in  the  work,  lie  is  responsible  for  any  injury  caused  to  a  third 
person  by  defective  construction. 

Independent  Contractors— Liability  for  Negligence  ArrEB  Aoobtt- 
▲NCE  ov  WoiiK. — if  an  accident  happens  or  injury  is  sustained  after 
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work  done  by  an  independent  contractor  has  been  accepted  by  the 
employer,  and  he  has  resumed  possession,  no  recovery  can  be  had  by  • 
third  party  against  the  contractor  for  negligence  in  the  constraction  of 
the  work. 

0.  H.  Meyers,  R.  J.  Jones,  and  R.  C.  Stewart,  for  the  appel- 
lant. 

W.  S.  Kirkpatrick  and  H.  W.  Scott,  for  the  appellee. 

*'*  Dean,  J.  The  church  of  plaintiff  is  a  large  brick  build- 
ing on  the  northwest  corner  of  Second  and  Bushkill  streets, 
in  the  city  of  Easton.  On  January  2, 1891,  Bushkill  street,  in 
front  of  the  church,  commencing  at  the  line  of  Second  street 
and  extending  along  the  street  for  seventy-five  to  eighty  feet, 
caved  in,  taking  with  it  a  portion  of  the  pavement.  A  large 
aewer  and  the  water  main  of  the  Lehigh  Water  Company 
were  located  longitudinally  on  Bushkill  street,  and,  after  the 
cave-in,  were  found  to  be  broken.  A  great  quantity  of  water 
from  both  flowed  toward  the  church,  undermined  the  pave- 
ment and  saturated  the  foundation,  causing  very  serious 
damage  to  the  property. 

The  plaintiff  alleged  the  damage  was  caused  by  the  negli- 
gent construction  of  the  sewer  in  this:  The  church  service- 
pipe  connecting  with  the  water-main  had  broken,  and  the 
water  flowing  therefrom  had  broken  in  the  sewer,  undermined 
the  pavement,  and  damaged  the  foundation, before  being  per- 
ceptible from  the  surface;  the  ground  being  frozen  at  the 
time,  until  the  cave-in,  the  crust  was  not  disturbed;  the  ser- 
vice-pipe broke,  it  was  alleged,  because,  in  constructing  the 
fiewer,  the  •'*  trench  was^  negligently  filled  up— the  plank 
sheeting,  supporting  temporarily  the  sides  of  the  excavation 
during  construction,  being  left  in,  and  the  cross-timbers  per- 
mitted to  remain  resting  on  the  service-pipe,  and  then  the 
filling  up  done  by  puddling  instead  of  tamping.  As  a  result, 
when  the  earth  settled,  the  weight  wrenched  off  the  service 
pipe  from  its  connection,  and  the  injury  followed. 

The  plaintiff  held  the  defendants  answerable  for  the  conse- 
quences of  this  negligent  work  at  the  sewer,  because  it  was 
averred  they  had,  as  independent  contractors  with  the  city 
of  Easton,  constructed  it  under  a  written  contract  made  the 
Ist  of  April,  1890,  in  pursuance  of  which  contract  they  had 
finished  the  work  about  June  12th  following. 

At  the  trial  there  was  much  evidence  on  both  sides  on  the 
questions:  1.  Was  the  injury  caused  by  the  negligent  con- 
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Btruction  of  the  sewer  ?  2.  If  so,  then  did  this  negligence 
consist  in  following  the  directions  of  the  city  engineer,  as 
provided  in  the  contract  ? 

The  court,  in  a  very  full  charge,  submitted  the  evidence 
bearing  on  both  questions  to  the  jury.  There  was  a  verdict 
and  judgment  for  defendants,  and  then  this  appeal,  with 
thirty-eight  assignments  or  error,  each  one  of  them  pressed 
earnestly  at  the  bar  and  in  elaborate  argument  in  voluminojis 
paper-books. 

At  the  trial  below,  as  the  case  was  presented  by  counsel, 
and  submitted  by  the  court  to  the  jury,  the  question  of  negli- 
gence was  considered  first,  and  that  of  answerability  of  de- 
fendants second.  We  reverse  this  order,  and  inquire,  first, 
whether,  under  the  contract  and  evidence,  the  defendants 
are  answerable,  regardless  of  proof  of  negligent  construction. 

If  the  negligence  which  caused  the  injury  was  puddling  up 
of  the  sewer-trench,  and  leaving  in  the  sheeting  which  rested 
on  the  service-pipe,  was  this  the  act  of  the  city,  or  that  of 
the  defendants  as  independent  contractors?  If  the  city,  by 
the  contract,  retained  control  of  the  method  of  performing  the 
work,  then,  to  the  extent  defendants  followed  the  method  pre- 
scribed, certainly  they  were  not  independent. 

The  city  ordinance,  under  date  of  29th  of  November,  188(^, 
enacts: 

"  Section   1 The  department  of  sewera  is  h^ireby 

authorized  to  construct  the  following  described  sewers  in 
accordance  *''*  with  the  adopted  map  and  plan  on  file  in  the 
office  of  the  city  engineer." 

Then  follows  a  detailed  enumeration  of  sewers,  main  and 
lateral,  according  to  an  elaborate  plan.  The  sewer  on  Bush- 
kill  street  is  called  main  sewer  B.  Then  section  4  enacts: 
"The  building  of  said  sewers  shall  be  under  the  supervision 
and  management  of  the  city  engineer."  Paragraph  47  of  the 
contract  stipulates  that  the  sewer  shall  be  constructed  accord- 
ing to  the  plans  on  file,  and  according  to  the  grades  and  lines 
given  by  the  engineer  ....  and  the  sides  of  the  trench  shall, 
at  the  contractor's  expense,  be  supported  by  proper  timber- 
work,  when  required  by  the  engineer,  to  prevent  caving  .  .  .  ^ 
and,  after  the  completion  of  the  brickwork,  shall  be  carefully 
filled  up  and  tamped  around  the  sewer  in  horizontal  layers  of 
not  over  six  inches,  until  the  filling  reaches  a  height  of  one 
foot  above  the  top  of  the  sewer,  and  then  carried  up  in  hori- 
zontal layers  of  not  over  nine  inches,  to  the  surface  of  the 
street,  or  within  such  distance  of  the  surface  as  the  engineer 
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fihall  direct  And  the  engineer  shall  have  the  right  to  inak» 
alterations  in  the  line,  plan,  form,  or  quantity  of  the  work; 
and,  in  consideration  of  the  completion  of  the  work  in  con- 
formity with  the  specifications  and  stipulations,  and  in  strict- 
accordance  with  the  instructions  of  the  engineer,  the  city 
agrees  to  pay,  etc.  And  so,  all  through  the  contract,  the^ 
intent  of  the  city  is  to  reserve  control,  not  only  of  how  the 
Work  shall  be  done  to  meet  the  specifications,  but  to  change 
or  vary  the  specifications  as  circumstances  might  suggest 
during  th.e  progress  of  it.  The  contractors  had  but  very 
little  authority,  independent  of  the  city  engineer;  in  sub- 
stance, they  were  to  follow  the  specifications,  unless  the 
engineer  directed  otherwise  when  the  engineer  did  direct, 
then  the  city  exercised  the  control  it  had  reserved,  and  the 
contractors  were,  as  to  such  work,  not  independent. 

On  turning  to  the  evidence  touching  on  the  filling  of  thi» 
trench  in  front  of  the  church  we  find  that,  by  the  ordinance, 
the  sides  of  the  trench  were  to  be  supported  by  timber-work 
when  required  by  the  engineer,  to  prevent  caving,  and  the 
completion  of  tiie  work,  by  the  contract,  was  to  be  in  strict 
accordance  with  his  instructions.  The  brickwork  of  the 
sewer  having  been  finished,  to  complete  the  work  required 
tamping  or  puddling,  either  with  the  sheeting  left  on  the 
aides  of  the  *'*  trench  or  with  it  taken  out.  Tiien  the  engi- 
neer gives  this  order: 

"Easton,  Pa.,  June  10th,  1890. 

"Messrs.  Smith  &  Minnahan:  You  will  not  remove  any 
of  tlie  sheet  piling  now  on  Bushkill  street,  between  Front 
and  Third  streets,  as  I  am  afraid  by  so  doing  you  will  inter- 
fere with  the  gas  and  water  mains. 

"Yours,  truly, 

"A.  J.  Cooper,  Engineer. "^ 

The  city  had  reserved  the  right  to  make  such  an  order^ 
and  the  contractors  were  bound  to  obey  it;  in  so  far  as  leav- 
ing the  sheeting  in  was  negligence  the  city  was  answerable 
for  the  consequences. 

The  engineer  further  testified  that  the  method  of  filling  ui> 
the  trench  was  by  liis  directions;  that  he  directed  thera  te 
puddle  instead  of  tamping  three  feet  above  the  archway  ta 
the  surface,  and  it  was  done  as  he  directed;  because,  in  his 
opinion,  puddling,  as  ordered  by  him,  was  better  work  thaa 
tamping.  James  Smith,  one  of  defendants,  who  had  super- 
vision of  the  work  in  front  of  the  church,  testified  that,  after 
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tamping  three  feet  above  the  arch  of  the  sewer,  from  there 
to  the  surface  it  was  puddled  as  directed  by  the  city  etigi- 
neer.  There  is  no  evidence  in  the  case  which  contradicts 
this  testimony  tending  to  show  that  the  work  of  filling  the 
trench  was  wholly  controlled  by  the  city.  There  may  have 
been  negligence  on  the  part  of  the  city  in  the  methods 
adopted,  but,  in  giving  such  directions  as  were  given,  there 
was  no  usurpation  of  authority,  but  only  the  exercise  of  an 
authority  reserved,  and  to  be  exercised,  if  the  city  chose, 
independent  of  the  judgment  of  the  contractors. 

All  the  authorities  cited  by  appellants,  determining  the 
liability  of  an  independent  contractor,  are  to  the  effect  that 
if  the  power  to  direct  is  only  as  to  the  results  of  the  work, 
without  any  control  over  the  manner  of  performing  it,  the 
liability  of  the  contractor  remains.  But  this  contract  re- 
«erved  fur  larger  powers  than  mere  direction  as  to  results; 
as  to  many  items  of  the  specifications  the  right  to  direct  the 
manner  in  which  the  work  should  be  done  was  retained.  In 
very  few  of  the  many  specifications  was  the  method  of  carry- 
ing them  out  left  to  tiie  skill  and  judgment  of  the  contractors. 
Even  the  right  to  discharge  incompetent  workmen  was  re- 
served to  the  cit}'  engineer. 

*'*  If  these  contractors  had  done  this  work  in  front  of  the 
ohurch  in  the  mode  set  out  in  the  specifications,  the  engineer 
only  giving  such  directions  as  would  insure  his  approval  of 
it,  the  cases  cited — Hunt  V.  Pennsylvania  R.  R.  Co.,  51  Pa. 
St.  475,  Harrison  v.  Collins,  86  Pa.  St.  153,  27  Am.  Rep.  699, 
and  others  to  the  same  effect — would  apply;  but  here  the 
■case  is  clearly  within  the  rule  laid  down  in  Allen  v.  Willardf 
67  Pa.  St.  374,  that  the  liability'  of  the  employer  continues 
where  he  has  not  relinquished  his  control  over  the  work  to 
be  done,  and  the  mode  of  performing  it. 

The  testimony  of  Cooper,  the  engineer,  and  Smith,  the  con- 
tractor, was  admissible,  because  it  tended  to  show  the  actual 
-exercise  by  the  city  of  the  right  reserved  under  the  contract, 
the  alleged  consequence  of  which  was  the  damage  complained 
of.  The  plaintiff  alleged  it  was  negligence  to  leave  in  the 
.«heeting,  and  to  puddle  the  filling  of  the  trench;  the  defend- 
ants replied,  this  was  not  negligence,  but,  even  if  it  were,  the 
•city  did  it,  not  we.  And  there  is  nothing  in  the  evidence  to 
contradict  them.  True,  if  the  puddling  was  negligently  done, 
after  the  engineer  directed  the  contractors  to  follow  that 
method,   and   such   negligence   occasioned   the   injury,   the 
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contractors  could  not  escape  liability  because  the  city  had 
changed  the  method.  And  there  was  some  evidence  tending^ 
to  establish  this  part  of  phiintifTs  case.  It  seems  to  be  made 
more  prominent  liere  than  in  the  court  below.  Appellants' 
seventh  point,  however,  fairly  embraces  it,  and  the  refusal 
of  the  court  to  unqualifiedly  affirm  it  would,  if  another  trial 
could  be  ordered,  be  ground  for  reversal. 

But  there  is  another  point  made  by  appellees  to  sustain 
their  judgment  which,  it  seems  to  us,  is  conclusive  against 
the  appellant.  The  evidence  shows,  without  dispute,  that  the^ 
Bushkill  street  sewer  in  front  of  the  church,  between  Second 
and  Third  streets,  was  finished  by  defendants  about  the  12th 
of  June  following  the  date  of  the  contract,  and  that  outlet 
connections  were  soon  after  made  with  it.  Further,  that  ot> 
August  12th  following  it  was  fully  completed,  and  an  ordi- 
nance was  adopted  regulating  the  connections  to  be  made  with 
it  by  residents,  and  permits  were  issued  to  those  entitled  to- 
use  it.  The  sewer  had  been  in  possession  of  and  in  actual 
use  by  the  city  for  more  than  four  months  before  thedamage^ 
was  done  the  church.  The  street,  the  surface  of  which  was 
twenty  feet  above  the  sewer,  had  been  repaired,  and  all 
traces  of  construction  **•  at  this  point  had  disappeared. 
Clearly  the  city  had  in  fact  resumed  full  possession  of  this 
part  of  it.  That  a  formal  ordinance  accepting  the  whole  of 
the  work  done  in  the  city  under  the  contract  was  only 
adopted  October  10,  1891,  subject  to  the  conditions  of  the 
contract,  does  not  affect  the  question  we  are  considering. 
This  is  not  a  contention  between  the  city  and  its  contractors, 
but  between  a  third  party  and  the  contractors.  It  ^vu^  ihe 
defendants'  duty  to  construct  the  sewer  according  to  their 
contract;  that  is,  their  contract  duty,  and  they  were  answer- 
able to  the  city  for  any  breach  of  it,  under  certain  circum- 
stances, even  after  the  work  was  taken  off  their  hands.  But 
the  injury  was  caused  after  the  completion  of  this  part 
of  the  work,  and  after  it  had  been  in  full  use  and  possession 
by  the  city  for  months.  An  action  of  this  character  in  this 
state,  against  the  contractor,  rests  on  the  principle  that, 
pending  the  performance  of  the  work,  he  is  in  the  place  of 
his  employer:  Reynolds  v.  Braithwaite,  131  Pa.  St.  416.  The 
Pennsylvania  rule,  deducible  from  all  the  cases,  is,  that  if 
the  employer,  at  the  time  he  resumes  possession  of  the  work, 
from  an  independent  contractor,  knew,  or  ought  to  liave 
known,  or  from  a  careful  examination  could  have  known,. 


^14  Peesbyterian  Congregation  t;.  Smith.       [Penn. 

that  there  was  any  defect  in  the  work,  he  is  responsible  for 
s.uy  injury  caused  to  a  third  person  by  defective  construction. 
Wliatever  defects  there  were  in  this  work,  if  any,  must  have 
'been  known  to  the  city  when  they  took  possession  in  August, 
-and  not  only  made  connection  with  other  sewers  for  outlet, 
but  with  the  properties  of  residents  for  inlet. 

Their  engineer,  especially  qualified,  every  day  during  its 
construction  saw  the  material  used  and  the  character  of  the 
work;  besides,  gave  special  directions  as  to  how  it  should  bo 
•done.  In  Curlin  v.  Somerset,  140  Pa.  St.  70,  23  Am,  St.  Rep. 
220,  the  contractor  for  a  hotel  building  had  completed  his 
•contract,  and  it  was  accepted  by  the  architect  and  building 
•committee  of  the  hotel,  company.  Four  days  afterward, 
'When  a  number  of  the  guests  of  the  hotel,  among  tJjem  tiie 
plaintiff,  were  on  the  porch  witnessing  a  display  of  fireworks, 
one  of  the  girders  supporting  the  porch  gave  way,  and  plain- 
tiff was  seriously  injured.  He  brought  suit  for  damages 
.against  the  contractor,  alleging  negligence, in  that  tlie  girder 
-was  of  hemlock,  an  unsuitable  wood  to  sustain  weight;  that 
it  was  sn)aller  in  size  than  the  contract  specification  called 
for;  that  it  was  cross-grained,  besides  had  been  ^""^  notched 
with  an  axe.  This  court  held  that  an  independent  contractor 
who  builds  a  house,  bridge,  or  does  any  other  work  owes  no 
•duty  to  third  parlies  after  the  work  is  taken  off  his  hands 
by  the  owner.  The  rule  laid  down  in  Wharton  on  Negli-- 
gence,  sections  438  and  439,  is  decided  to  be  the  law:  "There 
must  be  a  causal  connection  between  the  negligence  and  the 
hurt;  and  such  causal  connection  is  interrupted  by  the  inter- 
position between  the  negligence  and  the  hurt  of  any  independ- 
ent human  agency Tlius  a  contractor  is  employed  by 

A  city  to  build  a  bridge,  and  after  he  has  finished  his  work, 
and  it  has  been  accepted  by  the  city,  a  traveler  is  hurt  when 
,passing  over  it  by  a  defect  caused  by  the  contractor's  negli- 
gence. Now,  the  contractor  may  be  liable  on  his  contract  to 
the  city  for  his  negligence,  but  he  is  not  liable  to  the  traveler; 
....  because,  between  the  traveler  and  contractor  intervened 
the  city,  an  independent,  responsible  agent,  breaking  the  cau- 
•fial  comiection." 

In  the  case  cited  it  was  held  by  this  court  that  the  court 
'i)elow  should  have  instructed  the  jury  that,  as  the  accident 
happened  after  the  work  had  been  accepted,  and  the  owner 
had  resumed  possession,  there  could  be  no  recovery  by  a 
"third  party  against  the  contractor  for  negligence.     The  £ng- 
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lish  cases,  as  well  as  those  in  this  state,  were  noticed,  and  it 
was  decided  that  none  of  them  were  in  conflict  with  this 
principle.  The  "causal  connection,"  as  Mr.  Wharton  terms 
it,  is  broken,  not  by  a  resolution  or  ordinance,  but  by  a  fact. 
Has  the  contractor  abandoned  his  temporary  possession  and 
the  owner  resumeil  his  permanent  one?  If  so,  the  answer- 
ability of  the  contractor  for  breach  of  duty  is  to  the  owner, 
tinder  his  contract,  not  to  third  parties,  for  as  to  them  he  no 
longer  owes  any  duty.  He  no  longer  stands  in  place  of  the 
owner,  for  the  latter  has  resumed  his  relation  to  the  public. 

On  this  ground  alone  the  defendants  were  entitled  to  a 
peremptory  instruction  in  their  favor;  and,  while  the  instruc- 
tions on  the  first  question  were  not  as  full  and  explicit  as 
appellants  had  a  right  to  ask,  no  harm  was  done  them,  for 
they,  on  the  whole  evidence,  were  not  entitled  to  a  verdict. 

Tlie  judgment  is  affirmed,  and  appeal  dismissed  at  costs 
of  appellants. 

Sterrett,  C.  J.,  dissented. 

Master  and  Servant — Employer's  LtABiuxr  to  Third  Persok  fob 
Imdbpkndknt  Coniractor's  Neglioknce. — An  employer  U  liable  for  dam- 
age which  etisnea  to  anotiier  by  reasoa  of  something  having  been  done  ais  a 
part  of  the  work  contracted  for  in  consequence  of  the  employer's  inter- 
ference in  snch  work  or  any  of  its  details:  Darie  ▼.  Levt/,  39  La.  Ann.  551; 
4  Am.  St.  liep.  2-J5,  and  note;  Linneluin  v.  BolUns,  137  Ma^s.  123;  50  Am. 
Rep.  2S7,  and  note;  Larson  v.  MetropolUan  etc  Hy.  Co.,  110  Mo.  2.34;  33 
Am.  St.  Rep.  439,  and  note;  Meier  v.  Morgan,  82  Wis.  289;  33  Am.  St. 
Rep.  39;  but  he  is  not  responsible  for  the  negligence  of  the  contractor  when 
the  latter  is  given  entire  freedom  in  the  use  of  means  to  accomplish  a  result: 
Hodily  V.  Missouri  Pac  Ry.  Co.,  104  Mo.  234;  24  Am.  St.  Rep.  333,  and 
note;  LaucwUfr  Ave,  Imp.  Co.  v.  Rhoads,  116  Pa.  St.  377;  2  Am.  St.  Rep. 
€08,  and  note;  BeitnfU  v,  Ti-wbody,  66  Cal.  509;  56  Am.  Rep.  117.  Thia 
'question  will  be  tound  fully  discussed  in  the  notes  to  the  following  cases: 
Atlanta  etc  R.  R.  Co.  ▼.  Kimherly.  27  Am.  St.  Rep.  241;  CUfo/  Erier. 
Caulkitu,  27  Am.  Rep.  647;  HanUon  v.  Collins,  27  Am.  Rep.  702;  Stone  v. 
OhetJure  R.  R.  Corp.,  51  Am.  Dec  200;  and  BlaJce  r.  Ferris,  55  Am.  Dec  318. 
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MoCoLLUM  V.  Rials. 

[163  Pennsylvania.  State,  603.) 
Mechanics*  Liens.  — Skoret  Agreement  Against. —  A  materialman  wha 
furnishes  material  on  the  order  of  the  record  owner  of  land,  without 
knowledge  of  a  secret  conveyance  thereof  to  another,  or  of  a  verbal 
agreement  between  the  vendor  and  purchaser  that  the  former  is  to 
build  a  house  on  the  land  for  the  latter,  and  not  to  allow  any  mechanic's 
liens  to  be  entered  against  it,  is  not  bound  by  such  conveyance  or  agree- 
ment, and  is  entitled  to  a  mechanic's  lien  against  the  property. 

Action  by  McCollum  against  Riale  and  Messenger  to  en- 
force a  mechanic's  lien  for  material  furnished  in  the  erection 
of  a  house.  Judgment  for  the  defendants,  and  the  plaintiff 
appealed. 

W,  M.  Stephens,  for  the  appellant. 

H.  T.  Ames  and  T.  H.  Hammond,  for  the  appellee. 

••^  McCoLLUM,  J.  Four-fifths  of  the  materials  for  which 
this  claim  was  filed  were  furnished  on  the  order  of  Mes- 
senger while  he  was  the  apparent  owner  of  the  lot,  and 
all  of  them  except  the  transom  door  frames  were  furnished 
before  the  materialman  was  informed  that  Riale  had  any 
legal  or  equitable  title  to  or  interest  in  it.  All  the  appear- 
ances were  in  accord  with  Messenger's  represetitations,  when 
he  ordered  the  materials,  that  they  were  for  a  liouse  he 
was  building  on  his  lot  on  Park  avenue.  His  deed  for  the 
lot  was  on  record,  and  there  was  no  visible  change  in  his  pos- 
session of  it.  Tiiere  was  absolutely  nothing  discernible  any- 
where to  suggest  or  in  the  remotest  degree  indicate  any  change 
in  his  relations  to  the  property,  or  that  in  erecting  a  house 
upon  it  he  was  the  representative  or  agent  of  another.  In 
short,  the  record,  the  appearances,  and  Messenger's  represen- 
tations to  the  appellant  united  in  presenting  the  case  of  an 
owner  of  a  lot  ordering  the  materials  for  and  erecting  a^ 
house  ®®®  upon  it.  But  it  is  urged  that  the  appellant  is  not 
entitled  to  a  lien  for  his  claim  because:  1.  In  August, -1889,. 
Messenger  verbally  agreed  with  Riale  to  sell  the  lot  to  him, 
and  that  in  pursuance  of  this  agreement  a  deed  of  it  was 
made  and  delivered  to  the  latter  on  the  5th  of  October  follow- 
ing; and  2.  That  soon  after  the  agreement  to  sell  the  lot  he 
verbally  agreed  with  his  vendee  to  build  for  him  a  house 
upon  it,  and  *'  not  to  allow  any  lumberman's  or  mechanic's  lien 
to  be  entered  against  it."     The  agreement  in  respect  to  the 
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erection  of  the  house  was  not  reduced  to  writing  and  signed 
until  September  26, 1889,  or  six  days  after  the  materials  were 
ordereJ,  nor  was  any  thing  pjiid  on  the  lot  until  that  time. 

The  appellant,  whilst  conceding  the  principles  enforced  in 
Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691, 
and  kindred  cases,  contends  that  upon  the  facts  above  recited 
he  is  entitled  to  a  lien  upon  the  building  for  materials  furnished 
and  used  in  its  construction.  In  considering  this  contention  it 
must  be  remembered  that  when  Messenger  ordered  the  mate- 
rials for  the  house  he  was  the  owner  of  the  lot  and  his  title  to 
it  was  shown  by  the  record.  Riale  had  then  no  enforceable 
equity  or  claim  in  or  upon  the  lot  because  the  verbal  agree- 
ment gave  him  none,  and  he  had  done  nothing  in  pursuance 
of  it  which  prevented  his  vendor  from  successfully  repudiating 
it.  Messenger's  possession  of  the  lot  when  he  commenced  the 
erection  of  a  house  upon  it  was  in  accord  with  his  title,  and 
so  were  bis  representations  that  the  materials  he  ordered 
were  for  a  house  he  was  building  on  his  lot  on  Park  avenue. 
What  was  there  in  the  circumstances  surrounding  the  trans- 
action to  suggest  to  the  materialman  the  existence  of  an 
equitable  interest  or  title  in  Riale,  or  any  one  else,  or  to  put 
upon  him  the  duty  of  further  inquiry?  Absolutely  nothing. 
The  case  before  us  is  therefore  wholly  unlike  the  cases  relied 
on  by  the  appellees,  in  which  it  is  held  that  a  subcontractor 
is  bound  by  a  stipulation  against  liens,  in  the  contract  be- 
tween the  owner  and  the  principal  contractor.  In  none  of 
them  is  it  held  or  suggested  that  a  secret  verbal  agreement, 
such  as  is  interposed  here,  will  prevent  or  defeat  a  lien. 
They  were  cases  in  which  the  labor  was  done  or  the  mate- 
rials were  furnished  on  the  order  of  or  under  a  contract  with 
the  principal  contractor  who  was  known  as  such,  not,  as  in 
this  case,  on  the  order  of,  or  under  a  contract  with,  ***•  the 
apparent  owner.  In  them  the  subcontractor  was  chargeable 
with  knowledge  of  the  contract  between  the  owner  and  the 
principal  contractor,  because  he  had  an  opportunity,  and  it 
was  his  duty  to  ascertain  its  terms  before  performing  labor 
or  furnishing  materials  on  the  credit  of  the  building.  In  this 
case  no  such  opportunity  was  presented  or  duty  imposed.  It 
is  in  accordance  with  equity  that  the  subcontractor  should 
be  bound  by  the  terms  of  the  contract  between  the  principal 
contractor  and  the  owner,  in  the  former  case,  and  against  it 
to  hold  him  bound  by  the  terms  of  the  secret  agreement 
relied  on  in  this  case  to  defeat  the  claim  of  the  appellant. 
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We  boM,  therefore,  that  the  appellant  is  entitled  to  a  lien  for 
the  materials  furnished  before  he  knew  or  ought  to  have 
known  that  such  agreement  existed. 

To  the  extent  that  the  rulings  of  the  learned  court  below 
are  in  conflict  with  this  opinion  the  specifications  of  error 
are  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Mechanics'  Liens. — To  prevent  a  contractor  or  subcontractor  from  filing 
a  lien  against  a  building  there  must  be  an  express  covenant  against  liens 
or  a  covenimt  resulting  as  the  necessary  implication  from  the  language  em- 
ployed: Nice  V.  IValker,  153  Pa.  St.  123;  34  Am.  St.  Rep.  688,  and  note 
See,  also,  the  note  to  Benedict  r.  Hood,  19  Am.  St.  Rep.  699,  700. 


Campbell  v.  Foster  Home  Association. 

[163  Pennsylvania  Statb,  609.] 

POWEB  OP  ATTOHNEY  TO  SeLL — AUTHORITY  TO  MORTGAGE. — A  letter  of 
attorney  with  naked  authority  to  sell  and  convey,  uncoupled  with  anj 
interest  in  the  land  or  fund,  does  noc  authorize  the  attorney  ia  fact  to 
execute  a  bond  and  mortgage  in  the  name  of  the  principal. 

Powers  ov  Ati'Ornky  are  Strictly  Interpreted,  and  the  authority  is 
never  extended  beyond  that  which  is  given  in  terms,  or  which  ia  neces- 
sary and  proper  for  carrying  the  authority  so  given  into  full  effect. 

Power  ov  Attorney  to  Sell — Authority  to  Mortgage. — A  power  of 
attorney  to  sell  and  convey  real  estate,  not  coupled  with  an  interest, 
does  not  confer  power  to  mortgage,  and  a  mortgage  executed  under 
such  a  power  is  void. 

Subrogation — Rioht  of  Volunteer  to. — A  mere  volunteer  who,  without 
any  duty,  moral  or  otlierwise,  pays  the  debt  of  another,  is  not  entitled 
to  subrogation.  Subrogation  does  not  arise  in  favor  of  a  stranger,  but 
only  in  favor  of  a  party  who,  on  some  sort  of  compulsion,  discharges 
a  debt  against  a  common  debtor. 

Subrogation — Volunteer — Mortgages. — A  mere  volunteer  who  pays  off  a 
mortgage  without  the  knowledge  or  consent  of  the  mortgagor  is  not 
entitled  to  be  subrogated  to  the  rights  of  the  mortgagee  under  bis 
mortgage. 

Bill  in  equity  for  the  cancellation  of  a  mortgage.  Judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 

John  O.  Johnson,  for  the  appellant. 

T.  Hart,  Jr.,  and  J.  G.  Lamb,  for  the  appellee. 

•'•  Green,  J.  After  a  laborious  study  of  this  case,  and  a 
most  serious  consideration  of  the  elaborate  and  exhaustive 
arguments  of  the  learned  counsel  on  both  sides,  we  are  con- 
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strained  to  say  that  we  think  the  case  was  correctly  decided 
in  the  court  below.  On  the  question  whether  the  letter  of 
attorney  from  the  plaintiff  to  her  attorney  in  fact,  Robins, 
dated  December  26,  1888,  is  to  be  construed  as  conferring  a 
power  to  mortgage  the  premises  in  question,  we  are  quite 
clear  as  to  the  correctness  of  the  decision  made  both  by  the 
master  and  the  court  below.  It  is  true  •"  the  precise  ques- 
tion does  not  seem  to  have  been  before  us  heretofore,  but  we 
are  convinced  that  the  considerations  which  prevailed  in 
Lanraster  v.  Dolan,  1  Rawle,  231,  and  its  train  of  cases,  re- 
sulting in  the  declaration  that  a  power  to  sell  land  includes 
a  power  to  mortgage,  are  entirely  inapplicable  in  the  inter- 
pretation of  a  mere  letter  of  attorney  with  a  naked  authority 
to  sell,  uncoupled  with  any  interest  in  the  land  or  the  fund. 

The  instrument  now  in  question  was  essentially  of  this 
latter  class.  So  far  as  this  matter  is  concerned  it  is  in  the 
following  words:  '*  Do  make,  constitute,  and  appoint  William 
B.  Robins  of  said  city,  attorney  at  law,  my  true  and  lawful 
attorney,  for  me  and  in  my  name,  to  grant,  bargain,  and  sell 
in  fee  simple  all  real  estate  owned  by  me,  including  all 
ground  rents,  on  such  terms  and  for  such  prices  as  he  may 
see  fit,  and  to  make,  execute,  and  deliver  all  necessary  deeds 
and  assurances  to  the  purchasers,  and  to  assign  all  policies  of 
insurance  on  said  properties  or  with  said  ground  rents.'* 

It  cannot  be  quef.tioned  that  this  is  but  an  ordinary  letter 
of  attorney  to  sell  real  estate  in  fee  simple.  It  is  nothing  but 
a  naked  authority  to  sell  and  make  deeds  to  the  purchasers, 
without  any  interest  whatever  in  the  proceeds,  without  any 
power  to  invest  the  same,  or  to  exercise  any  kind  of  control 
over  them.  There  was  no  power  to  raise  money  for  any 
trust,  or  to  pay  debts  or  charges,  or  to  provide  a  fund  for 
any  charitable  or  other  purpose,  or  for  the  support  of  any 
third  person.  In  short,  there  was  no  power  of  any  kind 
whatever  to  do  more  than  simply  to  sell  the  property  and 
to  make  deeds  to  the  purchasers. 

Under  this  narrow,  specially  defined,  and  closely  limited 
authority  the  agent  executed  a  bond  in  the  name  of  his 
principal  for  the  payment  of  seven  thousand  five  hundred 
dollars,  and  to  secure  the  payment  of  the  bond  he  executed 
a  mortgage  of  her  real  estate,  also  in  her  name,  and  thereby 
made  her  a  debtor  in  a  large  sum,  when  his  only  authority 
to  act  for  her  was  to  sell  her  real  estate  and  bring  her  the 
proceeds.     Instead  of  being  the  seller  uf  real  estate  in  the  ea- 
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joyraent  of  the  fruits  of  the  sale,  she  was  converted  into  a 
debtor  with  all  the  duties  and  obligations  which  that  relation 
implies.  We  do  not  know  of  any  doctrine  in  the  law  of  prin- 
cipal and  agent  which  will  permit  such  a  result  to  be  accom- 
plished in  such  a  mode.  The  books  abound  with  endless 
decisions  which  are  in  utter  hostility  with  such  a  transac- 
tion as  a  valid  act. 

®'*  Being  a  debtor  the  plaintiff  would  be  subject  to  an 
obligation  to  pay,  not  only  the  principal  sum  of  seven  thou- 
sand five  hundred  dollars,  but  also  annual  sums  of  interest. 
For  failure  in  her  payments  she  would  become  personally 
liable  for  the  moneys  due,  and  be  subject  to  a  general  judg- 
ment which  would  be  a  lien  upon  all  her  real  estate,  and 
upon  which  process  of  execution  might  issue  and  be  levied 
upon  her  personal  property.  In  point  of  fact,  a  warrant  of 
attorney  for  the  entering  of  judgment  against  her  for  the- 
debt  was  contained  in  the  bond  executed  in  her  name  by 
her  attorney,  under  an  authority  which  gave  him  only  a  bare- 
right  to  sell  her  lands.  It  is  not  credible  that  the  citizen 
can  be  held  subject  to  such  consequences,  so  entirely  incon- 
sistent, unexpected,  and  hostile  to  his  express  intent,  in  an 
instrument  of  such  a  character.  Whatever  else  may  be  said 
of  such  a  paper,  it  must  be  conceded  that,  in  its  terms,  and 
in  its  legal  substance,  it  is  a  plain,  simple  letter  of  attorney 
establishing  the  relation  of  principal  and  agent  between  the 
parties  to  it.  It  must  therefore  be  regarded  as  subject  to 
the  rules  and  requirements  of  that  branch  of  the  law  in  any 
event,  and  if  these  will  not  permit  it  to  be  used  for  an  ulte- 
rior purpose  such  as  is  claimed  in  the  present  case,  then  it 
cannot  be  so  used. 

Regarded  simply  as  a  letter  of  attorney  establishing  an 
agency,  the  law  concerning  it  is  very  clear.  Thus,  in  Devin- 
ney  v.  Reynolds,  1  Watts  &  S.  328,  Mr.  Justice  Rogers, 
delivering  the  opinion,  said:  "An  agent  constituted  for  a 
particular  purpose  and  under  a  limited  power  cannot  bind 
his  principal  if  he  exceeds  his  power.  A  special  power  must 
be  strictly  pursued,  and  whoever  deals  with  an  agent  con- 
stituted for  a  special  purpose  deals  at  his  peril  when  the 
agent  passes  the  precise  limits  of  his  power."  This  was  said 
of  a  deed  made  by  an  attorney  in  fact  who  was  authorized 
to  convey  a  tract  of  land  after  he  had  redeemed  it,  and  he 
conveyed  it  without  redemption,  and  it  was  held  the  pur- 
chaser took  no  title. 
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In  Story  on  Agency,  edition  of  1882,  section  68,  the  author 
says:  "  Indeed  formal  instruments  of  this  sort  (letters  of  at- 
torney) are  ordinarily  subjected  to  a  strict  interpretation, 
and  the  authority  is  never  extended  beyond  tliat  which  is 
given  in  terras  or  which  is  necessary  and  proper  for  carrying 
the  authority  so  given  into  full  effect.  Thus  a  power  of  at- 
torney to  sell,  assign,  and  transfer  stock  will  not  include  a 
power  to  pledge  it  for  the  •"  agent's  own  debt":  1  Jones  on 
Mortgages,  sec.  129.  A  mortgage  executed  under  a  power  of 
attorney,  authorizing  an  attorney  to  sell  and  convey  only  is 
void.  Said  Mr.  Justice  Cooley  in  Jeffrey  v.  Hursh,  49  Mich. 
31:  "J.  M.  Ilursh  had  power  to  sell  the  land,  but  not  to 
mortgage  it.  The  power  is  not  to  be  extended  by  construc- 
tion. The  principal  determines  for  himself  what  authority 
he  will  confer  upon  his  agent,  and  there  can  be  no  implica- 
tion from  his  authorizing  a  sale  of  his  lands  that  he  intends 
that  his  agent  may  at  discretion  charge  him  with  the  respon- 
sibilities and  duties  of  a  mortgage:  Wood  t.  Goodridge,  6 
Cush.  117;  52  Am.  Dec.  771;  Albany  Fire  Ins.  Co.  v.  Bay,  4 
N.  Y.  9;  Ferry  v.  Laible,  31  N.  J.  Eq.  566;  Kinney  v.  Ma- 
thews, 69  Mo.  520;  Patapsco  etc.  Co.  v.  Morrison,  2  Woods, 
395;  Devaynes  v.  Robinson,  24  Beav.  86." 

In  the  case  of  a  naked  power,  not  coupled  with  an  inter- 
est, every  prerequisite  to  the  exercise  of  that  power  should 
precede  it.  A  power  to  make  and  execute  deeds  to  convey 
real  estate,  as  the  same  may  be  sold  to  purchasers  in  tracts 
by  a  third  party,  is  a  naked  power  to  convey  as  sales  may  be 
made,  and  a  deed  made  otherwise  is  a  fraud  upon  the  power: 
Deputron  v.  Young,  134  U.  S.  241. 

As  a  general  rule  a  power  to  sell  and  convey  real  estate 
does  not  confer  a  power  to  mortgage,  and  a  mortgage  ex- 
ecuted under  a  power  of  attorney  to  sell  and  convey  is  void. 
The  court  said:  "The  power  of  attorney  in  this  case  by  Mury 
C.  Hargin  to  Charles  S.  Hargin  is  a  power  to  sell  and  con- 
vey only;  therefore  the  mortgage  executed  by  Charles  S. 
Hargin  to  Moses  Sherburn,  under  this  power  of  attorney,  is 
void  ":  Morris  v.  Watson,  15  Minn.  212. 

In  the  case  of  Wood  v.  Goodridge,  6  Cush.  117,  52  Am. 
Dec.  771,  a  power  of  attorney  authorized  the  attorney,  in  the 
name  and  for  the  benefit  of  the  principal,  to  buy  and  sell 
real  and  personal  property,  and  to  execute  and  deliver  deeds, 
to  transfer  the  same,  to  move  and  institute  all  necessary  suits 
for  the   recovery  and  collection  of  his  demands Es- 
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pecially  to  carry  on  his  sawmill  and  buy  and  sell  logs  and 
lumber  ....  and  in  general  to  make  such  contracts  for  the 
profitable  improvement  and  use  of  such  property  and  other 
means  as  he  possessed,  for  the  enlargement  of  his  estate.  The 
attorney  made  a  mortgage  and  note  for  a  sum  of  money,  and 
the  question  of  his  power  to  make  them  ***  arose  and  was 
decided.  The  court  said:  "Levi  Goodridge,  who  made  the 
mortgage  and  note,  had  no  authority  under  his  power  of  at- 
torney from  Benjamin  Goodridge  to  do  these  acts,  so  that  the 
mortgage  and  note  are  both  invalid  and  without  any  legal 
efifect.  In  accordance  with  the  general  and  well-settled 
principles  of  law,  the  power  of  attorney  to  Levi  must  be  so 
interpreted  as  not  to  extend  the  authority  given  to  him  be- 
yond that  which  is  given  in  terms,  or  which  is  necessary  and 
proper  for  carrying  the  authority  expressly  given  into  full 
effect.  Now,  the  power  of  attorney  in  this  case  very  clearly 
did  not  in  terms  give  to  Levi  authority  to  mortgage  the  real 
estate  of  his  principal;  still  less  does  it,  in  terms,  give  hin> 
the  power  to  borrow  money  and  to  bind  his  principal  by  a 

promissory  note In  the  absence  of  all  evidence  that 

the  money  was  in  fact  obtained  for  the  principal,  or  that  it 
was  necessary  for  the  execution  of  the  authority  given,  there 
being  no  express  authority  to  make  a  mortgage  or  negotiable 
note,  there  is  an  entire  failure  to  show  that  Levi  had  any  au- 
thority to  make  the  note  and  mortgage,  and  the  title  of  the 
plaintiff,  being  derived  under  that  mortgage,  wholly  fails." 

It  is  not  necessary  to  quote  further  authorities  for  a  prop- 
osition so  plain  in  its  character,  and  not  opposed  by  any 
contrary  decisions.  As  we  have  already  said,  the  cases  of 
Lancaster  v.  Dolan,  1  Rawle,  231,  and  those  that  follow  it,  are 
not  pertinent  to  the  discussion,  because  they  depend  upon 
different  principles  and  upon  facts  which  have  no  existence 
here.  We  are,  therefore,  brought  to  the  consideration  of  the 
remaining  question  whether  the  appellant  is  entitled  to  sub- 
rogation to  the  six  thousand  dollars  prior  mortgage  which  was 
paid  oflf  with  the  proceeds  of  the  mortgage  in  suit. 

Upon  that  subject  it  is  to  be  observed  that  the  payment  of 
the  prior  mortgage  was  the  act  of  a  mere  volunteer.  The 
plaintiff  was  not  consulted  about  it  and  had  no  knowledge  of 
it.  There  was  no  privity  of  any  kind  between  the  plaintiff 
and  the  defendant,  and  the  latter  was  under  no  compulsion 
to  make  tlie  payment  for  the  protection  of  its  interests.  The 
payment  was  doubtless  made  so  as  to  make  its  mortgage  a 
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first  instead  of  a  second  mortgage.  But  that  consideration 
would  give  no  right  of  subrogation  to  the  holder  of  the  second 
mortgage.  It  seems  to  us  that  the  case  of  McCleary'a  Appeal^ 
20  Week.  Not.  Gas.  547,  covers  every  aspect  of  this.  Ti)ere 
the  first  mortgage  was  an  undoubtedly  *'*  valid  lien  upon 
the  property  for  nine  hundred  and  twenty-five  dollars.  The 
second  mortgage  was  a  forgery,  and  the  holder,  as  here,  desir- 
ing to  iiave  the  first  lien  extinguished,  paid  six  hundred  dol- 
lars of  the  mortgage  money,  fourteen  hundred  dollars,  to  the 
agent  of  the  owner  of  the  property,  who,  with  three  hundred 
and  twenty-five  dollars  furnished  by  the  owner,  paid  the  nine 
hundred  and  twenty-five  dollars  due  on  the  first  mortgage, 
bad  it  satisfied,  and  surrendered  the  bond  and  the  mortgage 
to  the  owner.  When  the  forgery  was  discovered,  the  holder 
of  the  second  mortgage  filed  a  bill  praying  a  cancellation  of 
the  entry  of  satisfaction  and  subrogation.  Both  the  court 
below  and  this  court  held  that  this  could  not  be  done,  and 
dismissed  the  bill  upon  the  express  ground  that,  although 
the  first  mortgage  was  an  unquestioned  lien,  and  the  money, 
to  the  extent  of  six  hundred  dollars,  was  paid  by  the  holder 
of  tlie  second  mortgage,  he  was  a  mere  volunteer  in  making 
iuch  payment,  and  was  not  entitled  to  subrogation. 

The  same  doctrine  was  enforced  in  the  case  of  Webster'B 
Appeal,  86  Pa.  St.  409,  the  syllabus  of  which  is  as  follows,  viz: 
While  subrogation  is  founded  on  principles  of  equity  and 
benevolence,  and  may  be  decreed  where  no  contract  exists, 
yet  it  will  not  be  decreed  in  favor  of  a  mere  volunteer,  who, 
without  any  duty,  moral  or  otherwise,  pays  the  debt  of  an- 
other. It  will  not  arise  in  favor  of  a  stranger,  but  only  in 
favor  of  a  party  who,  on  some  sort  of  compulsion,  discharges 
a  demand  against  a  common  debtor.  There  the  maker  of  a 
promissory  note  for  seven  hundred  dollars  gave  a  judgment 
for  tiiat  amount  to  his  indorser  to  protect  him  against  liabil- 
ity on  his  indorsement.  Afterward,  at  the  maturity  of  the 
note,  another  person  consented  to  indorse  a  new  note  to  take 
np  the  first  one  upon  the  express  assurance  of  the  maker  that 
the  judgment  should  be  assigned  to  the  second  indorser  for 
bis  protection  against  liability  for  the  same  debt.  The  judg- 
ment was  assigned  shortly  after  to  the  second  indorser,  who 
was  ultimately  obliged  to  pay  the  note.  The  property  of  the 
maker  being  sold  upon  execution  process,  the  holder  of  the 
assigned  judgment  claimed  a  share  in  the  distribution  of 
the  proceeds  as  against  judgments  obtained  subsequently  to 
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the  assigned  judgtnent.  Priority  in  the  distribution  was 
allowed  to  be  assigned  judgment  in  the  court  below,  but  this 
court  reversed  the  decree,  holding  that  the  second  indorser 
was  a  mere  volunteer,  and  that,  as  the  first  judgment  had 
served  its  purpose  of  protecting  the  first  indorser,  it  could 
not  be  used  *'*  to  protect  the  second  indorser,  although 
assigned  to  him  for  that  purpose  by  the  first  indorser  as  a 
condition  of  the  second  itulorsement.  While  we  decided 
that  if  the  judgment  had  been  held  by  the  bank  which  dis- 
counted the  note,  as  a  part  of  their  security,  subrogation 
would  have  been  granted,  even  against  intervening  judgment 
creditors,  we  iield  also  that  it  could  not  be  granted  to  one 
who  came  in  as  the  indorser  of  a  new  note  given  to  take  up 
the  first  note,  because  he  was  a  stranger  to  the  first  contract, 
and  was  to  be  regarded  as  a  mere  volunteer.  Woodward,  J., 
said:  "While  subrogation  is  founded  on  principles  of  equity 
and  benevolence,  and  may  be  decreed  where  no  contract 
exists,  yet  it  will  not  be  decreed  in  favor  of  a  mere  volunteer, 
who  without  any  duty,  moral  or  otherwise,  pays  the  debt  of 
another:  Hoover  v.  Epler,  52  Pa.  St.  522.  It  will  not  arise  in 
favor  of  a  stranger,  but  only  in  favor  of  a  party  who,  on  some 
sort  of  compulsion,  discharges  a  demand  against  a  common 
debtor:  Mosier's  Appeal  56  Pa.  St.  76;  93  Am.  Dec.  783. 
....  There  was  no  privity  of  interest  and  no  contract  rela- 
tion between  Bauer  and  Banker.  Bauer  could  create  no  duty 
to  himself  by  a  volunteered  intervention  for  Banker's  relief. 
He  became  Adam's  indorser  without  being  under  any  legal 
or  moral  compulsion,  and  he  had  no  existing  interest,  ascer- 
tained or  contingent,  to  protect.  He  had  no  equity  to  entitle 
him  to  subrogation." 

So  here  the  payment  of  the  six  thousand  dollars  due  under 
the  first  mortgage  was  not  made  under  any  compulsion,  or  for 
the  protection  of  any  rights  or  interests  previously  acquired. 
The  defendant  simply  loaned  the  money,  and,  in  order  to 
remove  a  prior  lien,  paid  it  off  without  the  knowledge  or  con- 
sent of  the  plaintiff".  If  a  right  of  subrogation  is  acquired  in 
such  a  state  of  facts  we  see  no  reason  why  it  may  not  exist 
in  every  case  of  officious  payment  of  the  debt  of  another. 
Yet  it  is  perfectly  clear  under  all  the  authorities  that  such 
payments  do  not  give  any  right  of  subrogation  to  the  debt 
discharged. 

In  Beach  on  Modern  Equity  Jurisprudence,  section  801, 
the  writer  says:  "  But  one  who  is  only  a  volunteer  cannot 
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invoke  the  aid  of  subrogation,  for  such  a  person  can  establish 
no  equity.  He  must  have  paid  upon  request  or  as  surety,  or 
tinder  some  compulsion  made  necessary  by  the  adequate  pro- 
tection of  his  own  right.  In  such  a  case,  instead  of  creating 
any  right  of  subrogation,  the  payment  operates  as  the  abso- 
lute *'*  discharge  of  the  debt  so  paid.  Thus  one  who  dis- 
charges an  encumbrance  upon  property  which  he  has  no 
interest  in  having  relieved  is  not  thereby  subrogated  to  the 
rights  of  the  holder  of  the  encumbrance;  and  the  loaning  of 
money  to  discharge  a  lien  does  not  subrogate  the  lender  to 
the  rights  of  the  lienhokler." 

Sheldon, in  his  work  on  Subrogation, section  240, says:  "The 
doctrine  of  subrogation  is  not  applied  for  the  mere  stranger 
or  volunteer  who  has  paid  the  debt  of  another  without  any 
assignment  or  agreement  for  subrogation,  being  under  no 
legal  obligation  to  make  the  payment,  and  not  being  com- 
pelled to  do  so  for  the  preservation  of  any  rights  or  property 
of  his  own." 

There  can  be  no  question  of  the  soundness  of  the  forego- 
ing propositions,  and,  where  the  facts  are  such  as  to  make 
them  applicable,  they  are  controlling.  We  think,  for  reasons 
already  stated,  they  are  directly  applicable  to  the  undoubted 
facts  of  the  present  case.  It  is  not  practicable,  within  the 
proper  limits  of  a  judicial  opinion,  to  engage  in  a  critical 
review  of  the  numerous  decisions  cited  in  the  arguments  of 
counsel  on  both  sides.  A  great  many  of  them  furnish  their 
own  answer  when  the  facts  which  distinguish  them  are  duly 
noted  and  considered.  Others,  which  are  apparently  in  point 
are  affected  by  the  presence  of  exceptional  circumstances 
which  authorize  the  introduction  of  different  principles  with 
A  controlling  effect.  But  a  minute  and  patient  attention  to, 
and  consideration  of,  the  very  able  and  exhaustive  argument 
for  the  appellant  has  failed  to  convince  us  of  any  error  in  the 
treatment  of  the  case  by  the  learned  master  and  the  court 
below,  and,  substantially  for  the  reasons  stated  by  them,  we 
think  the  decree  phould  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellants.  

FowsRa  o»  Attornst  abb  Strictly  Construbd:  Frott  r.  Broth  Cattle 
•Co.,  81  Tex.  505;  26  Am.  St  Rep.  831,  and  note;  Hnrris  v.  Johruton,  64  Minn. 
177;  40  Am.  St.  Rep.  312,  and  note.  See,  ako,  the  extended  uote  toi^acea* 
port  r.  Partona,  81  Am.  Dec.  777. 
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Power  ot  Attorney  to  Sell  does  not  Confer  Propertt. — Author- 
rrr  to  Mortoaob  the  Same:  Wood  v.  Ooodridge,  6  Cash.  117;  52  Am, 
Dec.  771;  note  to  Huntt  y.  Town-ihevd,  100  Am.  Dec.  65.  Compare  Kentv, 
Morriion,  153  Mass.  1H7;  25  Am.  St.  Rep.  016,  and  note. 

Sobrogation — Right  of  Volunti-ek. — A  mere  volunteer  is  not  entitled 
to  subrogation:  Skinner  v.  Tirrell,  159  Mass.  474;  38  Am.  St.  Rep.  447,  and 
note.  A  mere  volunteer  who  advances  money  to  pay  off  a  mortgage  is  not 
entitled  to  be  subrogated  to  the  rights  of  the  mortgagee:  Kleimann  ▼. 
Oieaelmann,  114  Mo.  437:  35  Am.  St.  Rep.  761,  and  note. 
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La  Fbanob  Fire  Engine  Company  v.  Town  ov^ 
Mt.  Vernon. 

[9  WXSHI.NOTOM,  142.] 

FoKBTON  Corporations— Failokk  to  Comply  with  Statute — Penalty. — 
If  a  statute  imposes  a  penalty  on  a  foreign  corporation  for  failure  to  file- 
a  copy  of  its  charter  and  to  appoint  an  agent  the  penalty  so  proTided 
is  exclusive  of  any  other. 

Foreign  Cobpobations — Failure  to  Comply  with  Statute — Contracts- 
with — KsTOFPEL. — Uuilcr  a  statute  failing  to  proviile  that  contracts 
made  by  foreign  corporations  doing  business  within  the  state  without 
complying  with  the  provisions  of  such  statute  shall  be  void,  but  fixing 
a  special  penalty  for  such  violation,  a  party  contracting  with  such  cor- 
poration is  estopped  from  pleading  its  want  of  compliance  with  tb» 
statute. 

Plsadi NO— Cause  or  Action  Aoainst  City. — A  complaint  in  an  action 
against  a  city  to  recover  the  balance  of  the  purchase  price  of  certain 
personal  property  based  upon  a  note,  and  alleging  a  contract  of  pur-^ 
chase  between  the  parties,  that  the  note  was  given  for  part  of  the  pur- 
chase price  agreed  upon,  and  issued  under  and  by  authority  of  th» 
council  of  such  city,  that  certain  payments  have  been  made  by  th» 
issuance  of  warrants  upon  the  treasury  of  such  city,  that  there  is  now 
due  and  owing  a  specified  sum,  a  claim  for  which  lias  been  duly  pre- 
sented to  said  city  council  and  by  it  repudiated  and  payment  refused^ 
and  that  plaintiff  is  now  the  owner  and  holder  of  such  note  and  claim^ 
states  a  cause  of  action  against  the  city. 

Million  &  Houaer,  for  the  appellant. 

/.  Henry  Smith,  for  the  respondent. 

**'  Dunbar,  C.  J.  This  action  was  brought  by  appellant^ 
•  corporation  of  New  York,  against  respondent,  a  municipal 
corporation  of  ihe  fonrlh  class,  lo  recover  of  and  from  respond- 

(8i7) 
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■ent  a  balance  due  on  the  purchase  price  of  a  fire-engine  sold 
And  delivered  to  respondent  in  the  year  1890,  the  suit  being 
based  on  a  note  in  words  as  follows: 

"»  "$1250.  Feb.  20,  1891. 

"  Two  years  after  date,  we  promise  to  pay  to  the  order  of 
La  France  Fire  Engine  Co.  twelve  hundred  and  fifty  dollars, 
with  interest  thereon  at  8  per  cent  per  annum  from  date  until 
paid,  at  First  National  Bank,  Mt.  Vernon,  Wash. 

"The  Town  of  Mt.  Vernon, 
"Per  H.  Clothier,  Mayor  of  Mt.  Vernon,  Wash. 

*•  Attest:  Fred  G.  Pickering,  Clerk,     [seal]" 

The  defendant  demurred  to  the  complaint  for  the  reasons: 
1.  That  the  complaint  did  not  state  facts  sufiicient  to  con- 
stitute a  cause  of  action;  and  2.  That  the  plaintiff  had  no 
legal  capacity  to  sue.  The  demurrer  was  sustained  by  the 
court  upon  the  second  ground,  viz.,  that  the  plaintiff  had  no 
legal  capacity  to  sue,  in  that  the  complaint  did  not  show  that 
the  appellant  had  complied  with  the  laws  of  the  state  requir- 
ing foreign  corporations  to  file  certain  papers  with  the  sec- 
retary of  state,  as  provided  for  in  sections  1524  to  1531  of  the 
General  Statutes. 

It  is  conceded  that  appellant  has  not  complied  with  the 
laws  of  this  state  requiring  foreign  corporations  to  file  copies 
■of  their  charters,  etc.,  but  appellant  contends  that  respondent 
■cannot  question  its  right  to  sue  in  our  courts  on  contracts 
made  with  it  in  its  corporate  name  after  having  received  the 
benefit  of  such  contracts. 

It  is  a  general  proposition,  sustained  by  the  weight  of 
authority,  that,  where  a  statute  imposes  a  penalty  for  failure 
to  comply  with  statutory  requirements,  the  penalty  so  pro- 
vided is  exclusive  of  any  other;  at  least,  no  other  penalty 
^ill  be  implied:  See  Morawetz  on  Private  Corporations, 
€ec.  665,  and  cases  cited.  Our  statute  does  not  provide  that 
the  contracts  made  by  foreign  corporations  which  do  not 
comply  with  the  provisions  of  the  statute  shall  be  void,  but 
fixes  a  special  penalty  for  such  a  violation,  and,  in  the  absence 
of  a  special  declaration  that  such  contracts  shall  be  void, 
•especially  where  a  penalty  is  attached  for  the  violation,  the 
party  contracting  with  such  corporation  will  be  estopped 
•**  frouj  pleading  the  want  of  compliance  with  the  statute 
\)y  the  foreign  corporation.  This  rule  was  announced  by  thir] 
<3ourt,  after  a  pretty  thorough  investigation  of  the  subject,  in 
Dearborn  Foundry  Co.  v.  Augustine,  5  Wash.  67,  and,  as  wa 
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are  satisfied  with  the  rule  announced  in  that  case,  we  will 
follow  it  in  this. 

It  is  claimed  by  the  respondent  that  it  was  held  by  thi» 
court  in  HuUig  Bros.  Mfg.  Co.  v.  Denny  Hold  Co.^  6  Wash. 
122,  that  a  foreign  corporation  had  no  right  to  begin  suit 
without  first  filing  copies  of  its  articles  of  incorporation,  ap- 
pointing an  agent,  etc.  An  investigation  of  that  case  show* 
that  this  court  simply  held  that  the  filing  of  articles  of  incor- 
poration by  a  foreign  corporation  and  the  appointment  of  aiv 
agent  after  the  filing  of  a  lien  notice,  and  before  suit  to  fore> 
close  the  same,  was  a  sufficient  compliance  with  the  law 
relating  to  foreign  corporations  doing  business  within  the 
state.  This  possibly  might  be  construed  as  an  implication 
in  favor  of  respondent's  theory,  but  certainly  it  did  not  go- 
farther  than  that,  and  was  not  a  necessary  implication,  a» 
the  circumstances  of  that  case  show. 

It  is  also  urged  by  respondent  that  no  authority  existed 
in  respondent,  or  any  of  its  ofiScers  in  its  behalf,  to  make 
such  a  note.  The  complaint  shows  that  this  was  a  simple 
contract  between  the  city  of  Mt.  Vernon,  by  its  accredited 
agents,  and  the  appellant,  and  that  the  note  was  given  a» 
part  purchase  price  of  the  engine  purchased;  that  it  was 
issued  under  and  by  authority  of  the  council  of  said  city  of 
Mt.  Vernon;  that  the  appellant  is  now  the  owner  and  holder 
of  said  note;  that  certain  payments  have  been  made  by  the 
issuance  of  warrants  upon  the  treasury  of  said  city,  and  that 
there  is  now  due  and  owing  the  sum  of  fourteen  hundred 
and  sixty  dollars,  which  said  claim  has  been  duly  presented 
to  the  defendant's  council,  and  that  the  defendant  by  and 
through  its  council  repudiated  said  note  and  obligation,  and 
refused  to  pay  the  same. 

•**  It  seems  to  us  that  a  plain  contract  is  stated  by  this 
complaint;  that  if  it  had  not  been  reduced  to  writing,  or  had 
not  been  in  the  shape  of  a  note,  which  it  is  claimed  the  re- 
spondent had  no  authority  to  make,  a  good  and  enforceable 
contract  is  notwithstanding  pleaded;  that  the  claim  was  pre- 
sented and  refused,  and  that  appellant's  only  remedy  would 
be  to  sue  the  respondent  and  obtain  a  judgment  This  judg- 
ment, of  course,  is  only  payable  through  the  medium  of  a 
warrant  drawn  upon  the  treasury  of  the  city;  but,  if  the 
council  refused  to  allow  the  claim  when  it  was  presented,  we 
know  of  no  other  way  by  which  the  city  could  be  compelled 
to  isbue  the  warrant  than  by  obtaining  a  judgment  in  favor 
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-of  appellant  for  the  amount  which  was  found  to  be  due  to  it 
under  the  contract. 

For  the  reason,  then,  that  the  court  erred  in  sustaining  the 
demurrer  on  the  ground  that  the  appellant  had  no  legal 
■capacity  to  sue,  and  for  the  further  reason  that  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action,  the 
judgment  will  be  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer  to  the  complaint. 

HoYT,  Scott,  and  Anders,  J.T.,  concur. 

Mr.  Justice  Stiles  dissented  on  the  ground  that  a  innnicipal  corporation 
has  no  implied  power  to  issue  promissory  notes.  That  there  is  only  one 
way  that  a  town  treasurer  can  pay  out  its  corporation  money,  and  that  ia 
■on  warrants  signed  by  the  mayor  and  countersigned  by  the  clerk.  No  war- 
rant can  be  issued  until  a  claim  has  been  presented  to,  and  audited  by,  the 
-council,  and  the  warrant  must  specify  the  purpose  for  wiiich  it  is  drawn: 
Wash.  Gen.  Stats.,  sec.  675.  The  note  in  suit  failed  to  show  for  what  pur- 
pose it  was  drawn,  and  as  it  was  not  a  warrant,  the  city  treasurer  had  no 
right  to  pay  it.  Although  it  was  signed  by  the  mayor  and  clerk  of  the  city, 
nothing  appeared  from  the  pleadings  to  show  by  what  pretended  authority 
it  had  been  so  signed,  nor  was  it  anywhere  made  to  appear  that  it  was  the 
note  of  the  municipal  corporation.  Fur  these  reasons  the  complaint  failed 
to  state  a  cause  of  action  against  the  city. 

Foreign  Corporations  —  Failure  to  Comply  with  Statcte — Con- 
tracts— Estoppel. — If  the  laws  of  a  state  provide  that  foreign  corporationi 
tnay  register  in  the  manner  therein  prescribed,  and  shall  then  bo  entitled  to 
the  privileges  of  domestic  corporations,  but,  if  any  of  them  shall  do  business 
-without  such  registration,  it  shall  incur  a  penalty  not  exceeding  five  dollars 
per  day  for  every  day  during  which  it  carries  on  business,  this  is  not  a  pro- 
hibition against  its  doing  business,  and  therefore  a  contract  made  by  it, 
though  it  had  not  registered,  is  valid  and  enforceable:  Edison  etc.  Electric 
Co.  ▼.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370;  40  Am.  St.  Rep.  910,  and 
nota. 
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OmcEBS — Estoppel  to  Deny  Official  Capacity. — If,  under  the  proTi- 
sions  of  law,  the  office  of  county  attorney  is  the  same  as  that  of  prosecut- 
ing attorney,  one  who,  though  elected  as  county  attorney,  assumes  the 
duties  of  the  office  of  prosecuting  attorney,  and  collects  delinquent 
taxes  as  such  officer,  is  estopped  to  deny  that  he  is  filling  that  office  in 
an  action  against  him  by  the  county  to  recover  for  taxes  so  collected 
by  him. 

OiFicERs — ArroRNKY  Feks  for  Collectinq  Taxes— Extra  Compensation, 
Attorney  fees  paid  by  delinquent  taxpayers  upon  tax  collections  made 
by  a  county  attorney  whose  duty  it  is  to  collect  such  taxes  and  whose 
salary  is  fixed  by  law  cannot  be  retained  by  him  as  compensation  for 
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daties  extrinsic  to  hi«  oOicfl.  Tlie  retention  of  mch  fees  by  him  ii 
•ztra  Competisatinn,  and  contrary  to  a  constitutional  prohiMtioa  upon 
the  increase  of  tlie  compeusatiou  of  a  public  officer  during  bu  term  ol 
ofBce. 

OrKicKRS— Ofpicial  Bonds— LiABiLrrY  of  Scrrtirs. — Snreties  on  an  offi- 
cial bond  are  presumed  to  lake  notice  of  the  fact  that  changes  may  be 
made  concerning  the  duties  of  their  principal,  and  wlien  tliese  changes 
are  made  in  matters  of  minor  importance,  which  as  a  whole  do  not  sub- 
■tautially  increase  their  liabilities,  they  are  Dot  exonerated  nor  released 
by  such  changes. 

OmcKRS— Okpicial  Eosris— Liabilitt  or  Sdrktibs. — If  an  entirely  new 
and  distinct  class  of  duties,  not  germane  to  the  office,  are  imposed  opon 
a  pnl)lic  officer,  his  sureties  are  not  liiible  to  answer  for  the  faithtol 
performance  of  the  a<Ided  responsibilities. 

Ottickrs  —  Official  Bonds  —  Liability  of  Sorbttrs  fok  AnornoNAL 
DOTIKS  Imposed  on  Offickr. — If,  after  a  county  attorney  has  l>een 
elected,  given  an  official  bond,  and  has  assnmed  the  duties  of  the  office, 
a  statute  is  enacted  imposing  upon  him  the  new  and  atlditional  duties  o( 
collecting  and  accounting  for  delinquent  t<ixes,  such  duties  are  not  ger* 
mane  to  his  original  office,  and  the  sureties  on  his  official  bond  are  not 
liable  for  the  nonperformance  by  him  of  the  new  and  additional  duties 
thus  imposed. 

Turner^  Oraves  <k  McKinstry,  for  the  appellants, 
R.  B.  Blake  and  F.  T.  Postf  for  the  respondent. 

»'•  Dunbar,  C.  J.  This  is  an  action  upon  the  alleged 
official  bond  of  appellant,  S.  G.  Allen,  as  prosecuting  attor- 
ney of  Spokane  county,  joining  the  sureties  in  said  bond  with 
their  principal  as  parties  defeinlant. 

At  the  general  election  held  in  Spokane  county  on  Novem- 
ber 4,  1890,  Allen  was  voted  for  and  declnreil  elected  to  the 
office  of  prosecuting  attorney  for  the  county  of  Sp«)kane.  On 
January  10,  1891,  he  qualified  and  gave  the  bond  sued  upon, 
and  entered  upon  the  discharge  of  his  official  duties.  The 
|)ertinent  condition  of  the  bond  was  as  follows;  '*  If  said  S.  G. 
Allen  shall  well  and  truly  perforin  all  the  duties  required  of 
him  by  law  as  prosecuting  attorney  aforesaid,  and  shall  pay 
over  any  and  all  moneys  that  may  come  into  his  hnnds  as 
such,  then  tliis  obligation  shall  be  void;  otherwise  of  full 
force  and  efTect." 

*•*  On  February  3,  1891,  the  legislnture  passed  an  act 
providing  that  all  officers  elected  as  county  attorneys  at  the 
last  general  election  should  be  declared  to  be  prosecuting 
attorneys.  Subsequent  to  the  time  when  appellant  executed 
the  bond  in  question,  to  wit,  on  the  ninth  day  of  March, 
1891,  the  legislature  imposed  upon  the  prosecuting  attorneys 
of  the  state  the  duty  of  collecting  delinquent  tuxes  upon  real 
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estate,  providing  the  manner  in  which  they  should  prosecute 
by  suit,  and  providing  for  attorney's  fees  in  such  cases. 
Allen,  in  the  capacity  of  prosecuting  attorney,  during  the- 
year  1892,  brought  many  of  these  actions  for  the  collection 
of  delinquent  taxes  and  retained  the  attorney's  fees  provided 
for  by  the  statutes  in  such  cases,  and,  upon  settlement  with 
the  county,  refused  to  account  for  them,  claiming  that  under 
the  law  he  was  entitled  to  the  same.  The  agreed  statement 
of  facts  is  much  more  elaborate,  and  contains  other  state- 
ments, but  the  foregoing  is  sufficient  for  the  purposes  of  thi& 
opinion. 

The  disposition  we  are  compelled  to  make  of  this  case- 
renders  it  unnecessary  to  discuss  the  first  technical  objection 
made  by  the  appellant,  viz.,  that  the  complaint  does  not 
state  a  cause  of  action,  for  the  reason  that  it  does  not  appear 
affirmatively  that  the  delinquent  taxes  described  were  taxes 
collected  on  real  estate  instead  of  personal  property.  We 
do  not  think  there  is  any  merit  in  the  contention  of  appellant 
that  there  was  no.  such  officer,  at  the  time  the  bond  waa 
given,  as  prosecuting  attorney  of  the  county.  Outside  of  the 
facts  in  this  case,  which  show  that  Allen  was  elected  as 
prosecuting  attorney  for  Spokane  county,  and  gave  his  bond 
as  prosecuting  attorney  for  said  county,  we  think,  considering 
the  provisions  of  the  statute  with  relation  to  the  provisions 
of  the  constitution,  that  the  office  of  county  attorney  is  iden- 
tical with  that  of  prosecuting  attorney. 

We  have  examined  with  attention  and  pleasure  the  many 
■••  cases  cited  by  both  appellant  and  respondent  on  the 
question  of  de  jure  officers  and  de  facto  officers,  but  in  this 
case  the  appellant  Allen  has  assumed  that  the  law  applied 
to  him  or  to  the  office  which  he  held;  he  performed  the  duties. 
of  the  office,  and,  if  we  understand  his  position,  seeks  to- 
retain  the  benefits  of  the  application  of  the  law  to  the  office 
which  he  assumed.  If  he  is  not  entitled  to  the  fees  and 
emoluments  by  reason  of  the  applicability  of  the  law  to- 
the  office  which  he  held  he  is  not  entitled  to  them  at  all. 
These  considerations,  of  course,  as  we  shall  hereafter  see,  do 
not  apply  to  the  sureties,  but  Allen  is  estopped  from  asserting 
them  as  a  reason  for  not  returning  this  money  to  the  county. 

Nor  can  we  sustain  the  contention  that  it  was  the  intention 
of  the  legislature  that  the  attorney's  fees  provided  for  in  the 
collection  of  delinquent  taxes  should  be  appropriated  by 
the  county  attorney  as  compensation  for  duties  extrinsic  to 
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the  oflBce.  Section  25  of  article  2  of  the  constitution  provide* 
that  the  compenpation  of  any  pul)lie  officer  shall  not  be  in- 
creased or  diminished  during  his  term  of  office;  .and  section  8- 
of  article  11  provides  that  the  legislature  shall  fix  the  compen- 
sation by  salary  of  all  county  officers  except  certain  officers^ 
which  exceptions  do  not  embrace  the  office  in  question,  and- 
provides  again  that  the  salary  of  any  county,  city,  town,  or 
municipal  officer  shall  not  be  increased  or  diminished  after 
his  election;  and  the  legislature  at  its  next  session  after  the 
adoption  of  the  constitution  proceeded  to  carry  these  provi- 
Bions  of  the  constitution  into  eflFect  by  fixing  the  salaries  o£ 
the  county  officers,  including  that  of  the  county  attorney. 

It  would  seem  that  giving  a  plain  interpretation  to  the  lan- 
guage of  the  constitution,  twice  expressed,  would  be  conclu- 
sive of  this  proposition;  but  appellant  cites  this  court  to  one 
of  its  own  decisions,  viz.,  State  v.  Carson,  6  Wash.  250,  in  sujk 
port  of  his  contention  '"  that  the  provisions  of  the  constitu- 
tion above  cited  do  not  preclude  the  legislature  from  increas- 
ing the  compensation  of  public  officers,  where  the  performance 
of  extrinsic  services  is  imposed  upon  such  officer.  We  do  not 
think  that  the  doctrine  enunciated  in  that  case  should  in  any 
event  be  extended,  though  it  is  plainly  distinguishable  from 
the  case  at  bar.  In  that  case  the  court  held  that  a  legisla- 
tive act  which  provided  that  the  county  treasurer  should  he- 
charged  with  the  duty  of  assessing  and  collecting  city  taxes,. 
and  that  the  city  should  pay  him  therefor  the  sum  of  five 
hundred  dollars  per  year,  did  not  violate  the  constitutional 
inhibition  against  increasing  the  compensation  of  any  public- 
officer  during  hia  term  of  office.  It  will  be  seen  that  the 
new  duty  there  imposed  was  absolutely  extrinsic,  and  in  no 
way  connected  with  the  performance  of  his  duties  as  a  county 
officer.  The  business  was  for  another  municipality,  and  the 
additional  compensation  came  from  the  other  municipality^ 
and,  so  far  as  construing  the  intention  of  the  legislature  is 
concerned,  that  body  especially  provided  (Laws  1893,  sec. 
10,  p.  70),  in  plain  terms  that  the  city  should  pay  the  treas- 
urer that  amount.  But  the  legislature  has  made  no  such 
provisions  in  relation  to  the  county  attorney,  either  in  direct 
terms  or  by  implication.  It  is  true  that  the  laws  of  1891 
(Laws  1891,  sec.  105,  p.  321),  provide  for  the  payment  of 
attorney's  fees  by  the  delinquent  taxp.iyer,  but  they  do  not 
provide,  as  in  the  case  of  the  treasurer  above  cited,  that  they 
shall  be  paid  to  the  attorney  who  is  authorized  to  bring  the 
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action;  and  we  have  no  doubt  that  the  intention  of  the  legis- 
lature was  that  such  fees  were  intended  to  reimburse  the 
county  for  extra  expejises  incurred  by  the  county  in  furnish- 
ing additional  assistance  to  the  county  attorney  in.  the  per- 
formance of  the  additional  duties  imposed  upon  him. 

But  the  responsibility  of  the  bondsmen,  as  we  have  before 
intimated,  rests  upon  entirely  difTereiit  grounds.  It  ***  was 
the  privilege  of  the  attorney,  in  case  he  thouglit  the  new 
duties  could  not  be  legally  imposed  upon  him,  to  refuse  to 
perform  them,  or,  if  he  was  not  willing  to  rely  upon  tiiat 
position,  to  resign  the  office.  But  the  responsibility  of  the 
sureties  could  not  be  made  to  depend  upon  his  decision  or 
choice  in  either  of  these  contingencies.  They  contracted 
with  the  county  with  reference  to  the  law  in  force  at  the  time 
the  contract  was  executed,  and  the  law  that  was  tlien  in 
force  was  the  law  which  was  incorporated  into  and  became  a 
part  of  their  contract,  and  not  some  law  which  the  legisla- 
ture might  pass  at  some  subsequent  time  which  would 
greatly  increase  their  risk.  Of  course,  sureties  on  an  oflicial 
bond  are  presumed  to  take  notice  of  the  fact  that  changes 
will  be  made  concerning  the  duties  of  their  principal,  and, 
where  these  changes  are  made  in  matters  of  minor  impor- 
tance, which  as  a  whole  do  not  substantially  increase  their 
responsibilities,  the  sureties  will  not  be  exonerated.  But 
wherever  an  entirely  new  and  distinct  class  of  duties,  not 
germane  to  the  office,  are  imposed  upon  a  public  ofiicer,  the 
sureties  are  not  bound  to  answer  for  the  added  responsi- 
bilities. The  general  rule  is  thus  stated  by  Mechem  on 
Public  Officers,  sections  305,  806. 

"The  contract  entered  into  by  the  sureties  is  ordinarily  to 
be  construed  by  reference  to  that  law,  and  that  only,  which 
was  in  eflfect  at  the  time  their  contract  was  made,  and  which 
they  then  had  in  contemplation As  a  rule  tiie  sure- 
ties upon  an  official  bond  can  be  held  liable  for  the  faithful 
performance  of  those  duties  only  which  adhered  or  were  ger- 
mane to  the  office  at  the  time  their  undertaking  was  entered 
into,  and  not  for  other  and  different  duties  added  to  the 
office  after  the  execution  of  the  bond.  Where  the  bond  is 
given  to  secure  the  faithful  execution  of  a  given  office,  and, 
after  the  execution  of  tlie  bond,  the  wliole  nature  of  the  oflice 
is  changed,  the  bond  ceases  to  be  obligatory,  because  the 
office  is  no  longer  the  same  within  the  meaning  of  the 
bond." 


June,  1894.]     County  of  Spokank  v.  Allen.  835 

••*  In  this  action  it  seems  to  us  that  the  new  duties  im- 
posed were  not  in  any  way  germane  to  tiie  office  at  the  time 
their  uiidertnking  was  entered  into.  At  that  time  the  bond 
wliich  the  county  attorney  was  required  to  furnish  was  more 
or  less  a  simply  formal  requirement;  but  the  legislature 
afterward  imposed  upon  him  duties  and  respons^ibilities 
which  before  tiiat  time  had  attached  to  the  offices  of  treas- 
urer and  sheriff,  viz.,  to  assume  the  respoosibility  of  collect- 
ing and  being  responsible  for  large  amounts  of  money.  Many 
persons  would  be  willing  to  go  upon  the  bond  of  an  attorney 
who  would  not  be  willing  to  make  themselves  responsible 
upon  the  bond  of  a  treasurer,  whose  principal  duty  it  is  to 
collect,  care  for,  and  account  for  money.  It  is  well  under- 
stood that  a  bond  of  this  nature  would  carry  with  it  more 
risk  and  responsibility  than  a  bond  given  by  an  officer  for 
the  performance  of  mere  clerical  or  professional  duties,  and 
it  is  not  riglit  to  assume  tliat  this  new  and  absolutely  dis- 
tinct duty  and  responsibility  which  is  imposed  upon  the 
county  attorney  and  through  him  upon  his  sureties  should 
have  been  taken  into  consideration  or  contemplated  by  the 
sureties  when  thej'  executed  the  bond  in  question.  Cer- 
tainly, if  the  office  of  county  treasurer  had  been  abolished  by 
the  legislature  and  all  the  duties  of  that  officer  imposed  upon 
the  county  attorney,  it  will  not  be  contended  that  the  sure- 
ties on  the  bond  of  the  attorney,  given  prior  to  such  change, 
would  be  held  responsible  for  any  delinquencies  of  their  prin- 
cipal in  the  performance  of  the  new  duties  imposed;  and, 
where  a  portion  of  those  responsibilities  which  are  distinct 
from  the  ordinary  responsibility  of  the  county  attorney  are 
imposed,  the  principle  is  the  same;  the  only  difference  is  in 
degree. 

In  King  County  v.  Ferry,  5  Wash.  636,  34  Am.  St.  Rep. 
880,  this  court  held  that,  where  the  legislature  had  extended 
the  term  of  office  of  an  officer  beyond  the  limit  fixed  by  law 
at  tlie  time  of  his  election  and  qualification,  the  sureties  upon 
*'®  Iiis  bond  coul'i  not  be  held  liable  for  his  official  acts  dur- 
ing sucli  extended  term,  for  the  reason  that  the  sureties  had 
a  right  to  take  into  consideration  the  requirements  of  the  law, 
so  far  aa  their  principal  was  concerned,  which  was  in  exist- 
ence at  the  time  that  the  contract  was  made;  and  it  seems 
to  us  that  it  would  be  just  as  inequitable  to  hold  here  that 
the  sureties  had  in  conieniplation  a  requirement  imposing 
an  entirely  different  cliaracler  ui  lespousibility  upon  their 
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principal,  which  was  afterward  imposed  by  the  legislature. 
There,  this  court  said,  no  doubt  the  central  idea  was  that  the 
term  of  office  was  for  two  years,  and  here,  no  doubt,  the  cen» 
tral  idea  was  that  the  sureties  were  to  become  responsible 
for  tlie  faitliful  performance  of  the  duties  which  were  thetk 
imposed  by  law  upon  the  principal,  and  not  for  the  duties 
which  might  afterward  be  imposed.  It  is  not  the  fault 
of  the  sureties  that  the  legislature  did  not  provide  an  addi- 
tional bond  to  be  given  by  the  county  attorney  as  tax  col- 
lector when  these  additional  burdens  and  responsibilities  were 
imposed  upon  him.  This  is  in  harmony  with  the  rule  also 
laid  down  by  2  Brandt  on  Suretyship  and  Guaranty,  section 
548,  that  "As  a  general  rule  the  sureties  on  an  official  bond 
are  liable  for  the  faithful  performance  of  all  duties  imposed 
upon  such  officer,  whether  by  laws  enacted  previous  or  sub- 
sequent to  the  execution  of  the  bond,  which  properly  belonged 
to  and  come  within  the  scope  of  the  particular  office.  They 
are  not,  however,  liable  for  after-imposed  duties  which  cannot 
be  presumed  to  have  entered  into  the  contemplation  of  the 
parties  at  the  time  the  bond  was  executed." 

Assuming  the  correctness  of  the  law  thus  announced,  it 
seems  to  us  unreasonable  to  presume  that  the  sureties  could 
have  contemplated  the  imposing  of  these  absolutely  distinct 
duties  upon  the  prosecuting  attorney,  which  not  only  did  not 
properly  belong  to  and  come  within  the  scope  of  his  office, 
but  which  had  by  the  settled  policy  of  the  law  for  many 
years  been  invested  in  other  officers. 

*^''  The  judgment  will  be  reversed,  and  the  cause  re- 
manded with  instructions  to  dismiss  the  action. 

Anders,  Scott,  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  dissenting.  One  of  the  duties  of  the  prosecuting 
attorney  under  the  law  in  force  at  the  time  the  bond  in  ques- 
tion was  executed  was  to  prosecute  suits  in  favor  of  the  county,, 
and  as  incident  to  that  power  to  receive  payment  before  suit, 
and  pay  over  the  moneys  so  received  to  the  county.  This  be- 
ing 80,  I  think  that  the  legislation  by  which  it  was  made  hi» 
duty  to  collect  taxes  due  the  county  by  suit,  and,  as  incident 
thereto,  to  receive  them  for  the  county  before  suit,  if  offered,, 
was  germane  to  his  duties  under  the  law  at  the  time  the  bond 
was  executed.  For  this  reason  such  legislation  did  not  con- 
fer such  new  duties  as  would  relieve  his  bondsmen  of  responsi- 
bility in  regard  thereto.     The  judgment  should  be  affirmed. 


July,  1894.J  HowABD  v.  McNauqht.  837 

OrricBRS — Imcrrasino  Compensation. — Where  an  office  is  created  by 
the  conatitatiou  the  compensation  can  neither  be  increased  nor  diminished 
during  the  term:  Dotujima  County  v.  Timme,  32  Neb.  272.  Where  the 
ooustitution  prohibits  tiie  increase  of  compensation  of  an  officer  during  bis 
term,  the  fact  tliat  the  office  was  created  by  statute  would  make  no  differ« 
ence:  County  of  Cook  t.  Hennolt,  136  III.  314;  but,  in  the  absence  of  a  con- 
fltitutional  prohibition  or  an  affirmative  provision  fixing  the  compensatioa 
of  an  officer,  the  legislature  may  change  such  compensation:  Dougla$$ 
County  V.  Timme,  32  Neb.  273.  See,  idao,  the  extended  note  to  JJoke  v. 
hendemoH,  '25  Am.  Dec.  703. 

Okficial  BoNDii — Incbbasb  or  D0TIE3.  Whbthkb  Dischargks  Soub- 
TiES. — Sureties  upon  the  bond  of  a  public  officer  are  not  discharged  by  the 
imposition  upon  the  principals,  by  the  legislature,  of  further  duties  and 
obligations  of  a  nature  and  character  similar  to  those  already  taken:  People 
V.  yUas,  36  N.  Y.  459;  93  Am.  Dec.  620,  and  extended  note.  See,  also,  the 
extended  notes  to  Pratt  t.  H'rij/ht,  67  Am.  Deo.  771,  aad  CommonwealtJi  r. 
Cole,  46  Am.  Deo.  509. 


Howard  v.  MoNaught. 

(9  WaBhington,  855.] 

JuDGBlKKT — Merger. — Judgment  foreclosing  a  mortgage  without  personal 
service  on  the  mortgagor  does  not  merge  the  cause  of  action  if  the  full 
amount  of  the  mortgage  debt  is  not  realized  from  the  foreclosure  sale. 
The  mortgagee  may  maintain  a  personal  action  against  the  mortgagor 
to  recover  the  amount  yet  remaining  due. 

Mortgages — Foreclosure — Recotbrt  of  Balance  Dob — Etidenci. — In 
an  action  to  recover  a  balance  doe  on  the  mortgage  debt  after  foreclo* 
sure  and  sale  of  the  mortgaged  premises,  evidence  as  to  the  value  of  the 
land  ia  immaterial  and  inadmissible  in  the  absence  of  an  allegation  of 
fraud  by  reason  of  which  the  mortgaged  land  has  been  sold  for  less  than 
its  value. 

D.  M.  Woodbury  and  Wells  &  Joiner ^  for  the  appellants. 

Million  &  Houser,  for  the  respondent. 

•••  HoYT,  J.  This  action  was  brought  to  recover  an 
amount  alleged  to  be  due  upon  a  certain  bond.  The  appel- 
lants claimed  there  was  nothing  due  thereon,  for  the  reason 
that  the  debt  evidenced  by  it  had  been  reduced  to  '*•  judg- 
ment in  the  district  court  of  Harper  county,  Kansas.  It 
appeared  that  there  had  been  a  foreclosure  of  a  real  estate 
mortgage,  which  had  been  given  to  secure  the  payment  of 
the  bond  in  question,  and  that  certain  moneys  had  been 
realized  upon  a  sale  of  the  mortgaged  property,  and  applied 
upon  the  amount  due  upon  the  bond,  leaving  a  balance  of 
seven  hundred  and  fil'ty-six  dollars,  for  which  this  action  was 
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brought.  It  further  appeared  that  in  such  foreclosure  suit 
there  was  no  personal  service  upon  the  appellants,  that  they 
were  nonresidents  of  the  state,  and  never  appeared  therein. 

The  alleged  errors  of  the  trial  court  are  argued  under  sev- 
eral heads,  but  the  material  question  involved  in  the  entire 
discussion  is  as  to  whether  or  not,  under  the  circumstances 
above  stated,  there  was  such  a  merger  of  the  original  cause 
of  action  that  no  suit  could  be  maintained  thereon  here.  If 
there  was  such  a  merger,  then  the  rulings  of  the  trial  court 
were  clearly  erroneous,  and  the  judgment  should  be  reversed. 
If  there  was  no  such  merger  then  the  judgment  should  be 
affirmed.  That  a  cause  of  action  is  merged  in  a  judgment 
rendered  thereon  may  be  stated  as  a  general  rule,  and  it  i» 
because  of  this  rule,  and  of  the  fact  that  it  is  applied  as  well 
in  the  case  of  foreign  as  domestic  judgments,  that  the  appel- 
lants contend  that  this  action  could  not  be  maintained.  But 
to  this  general  rule  there  are  well-recognized  exceptions  or 
limitations,  and  one  of  these  is  that  it  is  a  merger  only  so 
far  as  the  judgment  determined,  or  might  have  determined^ 
the  rights  of  the  parties.  From  which  it  will  follow  that 
the  judgment  in  the  state  of  Kansas  was  only  a  merger 
of  the  cause  of  action  upon  the  bond  so  far  as  the  en- 
forcement thereof  against  the  real  estate  was  concerned. 
The  judgment  was  only  binding  to  that  extent,  and  had  no 
force  against  the  appellants  personally  or  their  property  not 
covered  by  said  mortgage.  The  rights  of  the  appellants  to 
make  any  defense  that  they  might  have  to  said  bond  '** 
were  in  no  manner  concluded  by  such  judgment.  Hence, 
under  the  exception  or  limitation  above  stated,  there  was  no 
merger  of  the  right  to  maintain  a  personal  action  against 
these  defendants  upon  the  original  undertaking:  See  15  Am. 
&  Eng.  Ency.  of  Law,  sec.  C,  p.  340;  Mc  Vicker  v.  Beedy,  31 
Me.  314;  50  Am.  Dec.  666;  Middlesex  Bank  v.  Butman^  2^ 
Me.  19.  Of  course  the  amount  of  the  bond  could  be  collected 
but  once,  and  to  the  extent  that  money  was  realized  in  the 
proceeding  in  Kansas  it  would  constitute  a  payment  of  the 
undertaking,  and  only  the  balance  could  be  recovered  here,, 
and  that  is  all  that  was  sought  in  this  action. 

The  appellants  attempted  to  prove  the  value  of  the  land 
against  which  the  foreclosure  proceedings  were  had,  and 
alleged  error  because  they  were  not  allowed  to  do  so,  but,  ir> 
the  absence  of  an  allegation  of  fraud  by  reason  of  which  the 
land  had  been  sold  for  less  than  its  value,  it  was  immaterial 
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whether  it  was  worth  more  or  less  than  the  amouut  obtained 
for  it. 

The  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders,  and  Stiles,  JJ.,  concur. 

MORTOAOKS — FORECLOSURB — JUDGMENT  FOR  DkFICIKNCY. — If  S  judgment 
has  l)eeti  eutered  agiiinst  a  nonresident  foreclosinj;  a  mortgage,  snch  judg- 
ment being  based  on  constructive  service  of  process,  an  action  may  be 
maintained  against  the  defendant  to  recover  the  amount  of  the  deticiency 
remaining  after  such  sale:  Blumberg  r.  Birch,  99  Cal.  416;  37  Am.  St.  Rep. 
67.  A  balance  due  after  the  foreclosure  of  a  mortgage  in  equity  may  be 
recovered  at  law  by  a  suit  on  the  bond:  Olobe  Ina.  Co.  v.  Lansing,  5  Cow.  380; 
In  Am.  Deo.  474.  A  mortgagee  may  have  in  a  foreclosure  suit  a  decree  for 
the  deticiency  against  the  grantee  of  the  mortgagor,  where  the  grantee  has 
covenanted  in  liii  deed  from  the  mortgagor  to  p<iy  off  the  mortgage:  Klap- 
xcortli  V.  Drrs^er,  13  N.  J.  Eq.  62;  78  Am.  Dec.  69.  Where  equity  has 
power  to  enforce  a  mortgage,  and  a  sale  is  ordered,  a  decree  in  pe/aonam  will 
be  entered  for  any  balance  that  remains  due:  Jaiiwn-y  v.  Januarg,  7  T.  B. 
Mon.  542;  IS  Am.  Dec.  211.  In  an  action  for  the  foreclosure  of  a  mortgage 
no  personal  juil)>meut  for  any  part  of  the  debt  can  be  rendered  against  the 
mortgagor  on  his  bond  until  after  tlie  sale,  and  then  only  for  the  deficiency 
reported  to  be  unpaid:  Hull  v.  Young,  29  S.  C.  64.  Where  mortgaged 
premises  are  all  sold  to  satisfy  a  first  installment  due  upon  the  mortgage 
the  court  cannot  enter  up  a  personal  judgment  against  the  mortgagor  for  a 
subsequent  installment  when  it  becomes  due:  BLiaa  r.  Wdi^  14  Wis.  35;  80 
Am.  Deo.  766,  and  note. 


LovELL  V,  House  op  the  Good  Shepherd. 

[»  Washington,  419.] 

Parent  and  Child — Right  to  Cdstody. — A  charitable  corporation  having 
no  legal  right  to  the  custody  of  a  minor  child  cannot  retain  snch  cas« 
totly  as  against  its  parents,  no  matter  whether  they  are  proper  custo* 
dians  or  not. 

Parent  and  Child — Right  or  Parent  to  Cdstody. — Before  parents  can 
be  deprived  of  the  custody  or  comfort  of  their  minor  child  a  case  must 
be  made  which  is  sufficiently  extravagant,  singular,  and  wrong  to  meet 
the  condemnation  of  all  decent  and  law-abiding  people,  without  regard 
to  religious  belief  or  social  standing. 

Parent  and  Child— Right  of  Parent  to  Custody. — The  fact  that  the 
mother  of  a  minor  child  is  a  passionate,  coarse,  vulgar,  and  pugnacious 
woman,  and  that  the  father  is  addicted  to  the  excessive  use  of  intoxi- 
cants, and  lias  other  debasing  habits,  is  not  sutHcieut  to  deprive  them 
of  tlie  custody  of  the  cliild. 

Parent  and  Child— Right  to  Custody — Estoppel. — If  a  charitable  cor- 
poration has  no  legal  right  to  the  custody  of  cliildren  placed  in  its 
char<:e  a  mother  who  has  placed  her  minor  child  in  charge  of  such  in- 
stitution, under  a  promise  that  the  cliild  should  remain  there  until 
eighteen  years  of  age,  is  not  estopped  to  assert  her  right  to  the  custody 
and  control  of  the  cliild  at  any  time  before  it  arrives  at  such  age. 
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Hays  &  Humphrey,  for  the  appellant. 

John  Fairfield  and  Daniel  T.  Cross,  for  the  respondent. 

****  Dunbar,  C.  J.  This  case  is  brought  to  this  court  on 
appeal  from  an  order  of  the  superior  court  of  King  county, 
to  reverse  and  set  aside  the  order  of  the  judge  of  that  court, 
flitting  in  equity,  dismissing  a  writ  of  habeas  corpus  here- 
tofore brought,  and  remanding  the  child,  Maggie  McGee, 
otherwise  called  Maggie  Lovell,  to  the  care  of  the  respond- 
ent, House  of  the  Good  Shepherd,  until  the  further  order  of 
the  judge  of  the  superior  court  of  King  county.  About  three 
years  before  the  bringing  of  this  action  said  Maggie  Lovell 
-was  left  by  her  then  widowed  mother  with  the  respondent 
on  an  indefinite  oral  agreement.  Soon  after  the  mother  de- 
Tnanded  the  child,  but  the  respondent  refused  to  give  her  up, 
^nd  has  ever  since  held  her.  On  the  seventeenth  day  of 
May,  189^,  the  appellants,  Maggie  Lovell's  mother  and  step- 
father, duly  adopted  the  said  Maggie  by  order  of  the  superior 
court  of  Pierce  county,  Washington.  After  tlie  adoption  of 
«aid  child,  and  before  the  bringing  of  this  action,  her  cus- 
tody was  demanded  by  the  appellants,  but  respondent  re- 
fused to  give  her  into  their  possession. 

Respondent  is  a  corporation  established,  among  other 
tilings,  to  care  for  and  educate  orphans  and  deserted  chil- 
dren. The  institution  is  incorporated  under  the  laws  of 
the  state  of  Washington,  and  is  conducted  by  the  sisters  of 
the  Roman  Catholic  faith,  who  devote  their  lives  to  this 
work. 

It  is  alleged  by  the  appellant  that  the  court  erred  in  per- 
mitting any  evidence  tending  to  show  that  appellant  John 
Xiovell  was  not  a  fit  and  proper  person  to  have  the  care 
:and  custody  of  the  child,  because  such  evidence,  if  proper, 
"***  should  have  been  pleaded,  and  there  was  nothing  in  the 
pleadings  to  put  the  competency  of  the  said  Lovell  in  issue. 
Respondent  insisted  that  in  proceedings  of  this  character 
<50urts  are  not  restricted  to  the  same  stringent  rules  of  evi- 
dence which  govern  them  in  trials  by  jury;  that  the  exact 
truth  should  be  sought  out  by  all  practicable  means,  and 
mere  technicalities  should  be  discountenanced  and  set  aside. 
This  is  true  in  any  case,  and  technicalities  under  our  code 
which  tend  to  prevent  the  meritorious  adjudication  of  the 
■case  are  not  favored.  But  the  object  of  rules  of  pleading  is 
to  elicit  the  exact  truth,  and  it  seems  to  us  that  no  litigant 
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can  safely  go  to  trial  without  knowing  substantially  the  issues 
that  are  involved;  and  if  he  is  not  informed  by  the  pleadings 
it  becomes  something  more  than  a  mere  technical  omissioa 
which  should  be  disregarded;  but  the  court,  by  compelling 
him  to  submit  his  cause  on  such  pleadings  and  without  such 
information  being  furnished  him,  deprives  him  of  a  substan- 
tial riglit.  Whether,  however,  we  would  reverse  this  case  on 
this  ground  alone  we  will  not  now  decide,  for  it  seems  to  us 
that  on  the  merits  of  the  case  there  was  no  showing  made  by 
the  respondent,  or  any  attempt  to  show  any  legal  right  which 
it  had  to  the  custody  of  the  minor  child;  and,  if  it  had  no 
legal  right  to  the  custody  of  the  child,  it  matters  not  whether 
the  parents  were  competent  custodians  or  not,  so  far  as  the 
respondent  is  concerned:  Church  on  Habeas  Corpus,  1st  ed., 
sec.  454,  p.  591;  Bustamento  v.  Analla,  1  N.  M.  255.  Un- 
der such  circumstances  the  possession  should  be  taken  from 
it;  and  if,  upon  a  proper  petition,  the  appellants  are  found  by 
the  court  to  be  incompetent  a  proper  guardian  should  be  ap- 
pointed to  take  control  of  the  custody  and  education  of  the 
minor.  This  the  law  provides  for,  but  it  nowhere  provides — 
nor  would  such  a  provision  be  practicable — for  the  appointing 
of  a  corporation  as  the  guardian  of  a  minor  child.  This 
being  true,  ***  there  is  no  foundation  for  the  claim  of  the 
respondent,  and  the  writ  should  have  been  enforced. 

We  have  carefully  examined  the  testimony  in  this  case, 
and  are  not  satisfied  that  such  a  showing  is  made  out  against 
the  parents  as  ought  to  deprive  them  of  the  custody  of  their 
child.  While  it  is  true  that  the  welfare  of  the  child  should 
be  the  first  consi<leration  of  the  court,  yet  the  right  of  the 
parent  is  not  to  be  disregarded,  and  it  is  assuming  a  grave 
responsibility  to  deprive  parents  of  the  care,  control,  custody, 
and  education  of  their  children  because  they  do  not  come 
up  to  the  standard  of  perfection  that  we  have  established  for 
our  own  action  in  that  respect.  There  is,  perhaps,  scarcely  a 
day  but  that  children  may  be  seen  who,  in  the  ordinary  es- 
timation, are  neglected,  and  of  whom  the  popular  verdict 
would  declare  that  they  would  be  better  oflF  and  stand  a  bet- 
ter chance  of  becoming  useful  men>bers  of  society  if  they 
were  removed  from  the  pernicious  influence  of  their  parents. 
Yet  it  would  not  do  for  that  reason  to  interfere  with  the  do- 
mestic relations,  or  to  set  up  our  particular  standard  for  the 
guidance  of  families  in  general.  There  is  such  a  diversity 
of  religious  and  social  opinion  and  of  social  standing  and  of  in- 
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tellectual  development  and  of  moral  responsibility  in  society 
at  large,  that  courts  must  exercise  great  charity  and  forbear' 
ance  for  the  opinions,  methods,  and  practices  of  all  different 
classes  of  society;  and  a  case  sliould  be  made  out  which  is- 
sufficiently  extravagant  and  singular  and  wrong  to  meet  the 
condemnation  of  all  decent  and  law-abiding  people  without 
regard  to  religious  belief  or  social  standing  before  a  parent 
should  be  deprived  of  the  comfort  or  custody  of  a  child.  It 
is  doubtful,  in  our  minds,  if  such  a  case  is  made  out  here. 
It  is  true  that  the  appellant,  Mrs.  Lovell,  has  not  been  the 
most  exemplary  mother;  that  the  care  of  her  children  has 
not  been  of  that  kind  which  would  commend  itself  to  many 
mothers;  that  she  is  a  passionate  woman  with  an  uncontrol- 
lable **'  temper,  coarse,  vulgar,  and  pugnacious,  is  evident 
from  the  record;  but  if  every  coarse,  vulgar,  and  passionate 
woman  were  deprived  of  the  custody  of  her  children  our 
orphan  asylums  would  be  filled  to  overflowing;  and  if  every 
man  who  is  given  to  brutalizing  himself  by  the  excessive  use 
of  intoxicants,  and  by  other  debasing  habits,  were  to  be  de- 
prived of  the  custody  of  his  children  the  said  institutiona 
would  be  found  altogether  inadequate. 

Even  immorality  of  the  mother  is  not  always  a  sufficient 
reason  for  depriving  her  of  the  custody  of  lier  child.  It  i» 
the  universal  holding  of  the  courts,  and  in  many  states  is 
made  a  provision  of  the  statute,  that  the  mother  of  an  ille- 
gitimate child,  in  the  absence  of  special  reasons,  is  entitled 
to  its  custody,  and  of  course  the  fact  of  its  illegitimacy  is 
proof  of  the  mother's  immorality.  The  maternal  instinct 
can  generally  be  relied  upon  to  protect  the  child  far  better 
than  strangers  who  act  simply  from  a  cold  and  unsympa- 
thetic feeling  of  duty  to  society.  Of  course,  when  it  becomes' 
apparent  that  nature's  appeal  to  the  parental  heart  meets 
with  no  response,  and  a  parent  has  become  so  brutalized  and 
lost  to  the  promptings  of  nature  that  she  is  willing  to  sacrifice 
either  the  physical  or  moral  well-being  of  her  children  to  the 
gratification  of  her  own  debased  propensities  or  vicious  habits^ 
it  becomes  the  imperative  duty  of  the  court  to  reach  forth  its 
hand  for  the  protection  of  the  children.  But,  as  we  have 
before  said,  we  do  not  think  tiie  result  in  tliis  case  shows  & 
necessity  for  judicial  interference;  and,  even  though  it  may 
appear  that  three  years  ago  the  mother  was  not  a  competent 
person  to  maintain  control  of  this  child,  the  difficulties  thea 
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alleged  to  exist  have  now  passed  away.  Hence  the  neeea- 
sity  of  separating  tiie  mother  and  child  has  ceased  to  exist. 

It  is  also  claimed  hy  respondent,  that,  when  the  mother 
placed  the  child  in  this  institution,  she  promised  that  8h& 
should  remain  there  until  she  was  eighteen  years  old,  and 
*'*  that  for  that  reason  rhe  is  now  estopped  from  demanding 
her  custody.  There  are  some  cases  which  hold,  that,  where 
a  child  of  tender  years  is  given  by  a  parent  to  another  per- 
son, the  parent  cannot  afterward  assert  his  right  to  tlie  con* 
trol  and  custody  of  the  child.  But  this  rule  is  founded  oi> 
the  tender  and  humane  idea  that  by  reason  of  the  long  and 
intimate  intercourse  between  the  child  and  the  foster  parent 
a  reciprocal  affection  has  sprung  up  which  ought  to  be  re- 
spected, and  which  it  would  be  cruel  and  heartless  to  inter- 
fere with  by  a  forced  separation.  But  no  such  principle  can 
apply  here.  The  respondent  in  this  case  is  a  corporation;  it 
is  controlled  and  its  business  is  done  by  officers  who  are  con- 
stantly changing — at  least,  who  may  be  constantly  changing. 
It  is  a  universally  accepted  pro|)osition  that  a  corporation 
has  no  soul.  It  is  not  disturbed  in  any  of  its  operations  by- 
sentiment,  and  cannot,  therefore,  be  allowed  to  plead  a  eenti* 
mental  wrong. 

Under  all  the  circumstances  of  the  case  we  think  that  th& 
writ  should  have  been  sustained.  The  judgment  will,therefore^ 
be  reversed,  and  the  cause  remanded  with  instructions  to  award 
the  custody  of  tlie  said  Maggie  Lovell  to  the  appellants. 

Stiles  and  Anders,  JJ.,  concur. 

HoYT  and  Scott,  JJ.,  concur  in  the  result. 


Parknt  axd  Child— Rronr  or  Parents  to  Ccstodyo»  Minor  Child.— 
It  is  the  strict  legid  right  of  the  parents  aad  those  stauding  in  loco  partnUi^ 
to  have  the  custody  of  their  iufaut  children  as  against  strangers;  but  tb*- 
court  will  not  regard  this  as  controlling  when  it  would  imperil  the  per- 
sonal safety,  morals,  health,  or  happiness  of  a  child:  Rlcliard  ▼.  Collins,  4S 
N.  J.  Eq.  2S3;  14  Am.  St.  Rep.  726,  and  note.  A  father  is  prima  facie 
entitled  to  the  control  of  his  minor  chdil,  and  before  this  right  can  be  takea 
away  the  reasons  for  doing  so  must  l>e  obvious  and  satisfactory,  and  estab- 
lished licyond  doubt:  Millei-  v.  Wallarr,  76  Ga.  479;  2  Am.  St  Rep.  48,  and 
note.  Wlien  a  father  is  s  suitat>le  person  be  is  entitled  to  the  custody  of 
bis  minor  child,  but,  if  a  sufficient  reason  exists  why  he  should  not  have  it» 
custody,  it  will  be  given  to  others  better  fitted:  Brooke  v.  Logan,  112  Ind. 
183;  2  Am.  St.  Rep.  177,  and  extended  note.  For  a  further  ili^cussion  of 
this  question,  see  the  recent  cases  of  Cunniw/ham  v.  Barnes,  37  W.  Va.  746j 
38  Am.  St.  Rep.  67,  and  note;  and  AlarthuU  v.  Beams,  32  Fla.  499;  37  Am. 
St  Rep.  118,  and  note. 
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McKeNZIE    V.    PuGET    SoUND    NATIONAL    BaNK. 

[9  Washington,  442.] 

4BTATUTK  OF  FRAUDS— PROMISE  TO  Pay  Debt  OF  ANOTHER, — All  agreement 
by  a  creditor  to  forbear  the  euforcemeiit  of  his  debt  is  not  a  sufficient 
consideration  to  support  an  oral  promise  of  a  third  person  to  pay  that 
debt,  although  such  third  person  makes  the  promise  for  the  purpose  of 
subserving  and  promoting  his  own  pecuniary  interests. 

4STATUTB  OF  FRAUDS— PROMISE  TO  Pay  Debt  OF  ANOTHER. — A  Considera- 
tion to  support  an  oral  promise  to  pay  the  debt  of  another  to  be  valid 
must  be  of  a  peculiar  character,  and  must  operate  to  the  advantage  of 
the  promisor,  and  place  him  under  a  pecuniary  obligation  to  the  prom« 
isee  independent  of  the  original  debt,  which  obligatioa  is  to  be  dis- 
charged by  the  payment  of  that  debt. 

Strudioick  &  Peters^  for  the  appellant. 

Carr  &  Preston  and  W.  R.  Bell,  for  the  respondent. 

**'  Scott,  J.  The  material  allegations  of  the  complaint 
in  this  case  are,  that,  on  the  first  day  of  August,  1890,  one 
Almond  was  indebted  to  the  plaintiff  in  the  sum  of 
fourteen  hundred  and  twenty-five  dollars,  and  that  said 
Almond,  doing  business  under  the  name  of  Almond  & 
Pliillips  Foundry  Company,  was  indebted  to  ***  defendant 
in  the  sum  of  fourteen  thousand  dollars,  and  that  said  Al- 
mond was  then  the  owner  and  in  possession  of  a  certain 
leasehold  interest  in  and  to  certain  premises  described,  and 
was  the  owner  of  a  certain  foundry  and  machine-shop  plant 
of  the  value  of  thirty  thousand  dollars.  The  fifth  and  sixth 
paragraphs  of  the  complaint  are  as  follows: 

"5.  That  on  the  twenty-first  day  of  August,  1890,  the  said 
Charles  H.  Almond,  doing  business  as  aforesaid,  conveyed 
to  one  Jocob  Furth,  the  cashier  and  manager  of  the  defend- 
ant, for  the  use  and  benefit  of  defendant,  all  of  said  plant, 
property,  stock  on  hand,  lease,  and  accounts,  and  the  de- 
fendant accepted  the  same  and  went  into  the  possession 
thereof,  through  one  G.  L.  Faust,  who  became  and  was  ap- 
pointed by  defendants  its  general  agent  and  manager  in 
that  behalf." 

"6.  That  said  defendant  took  and  accepted  said  convey- 
ance and  assignment,  and  entered  into  the  possession  of  said 
property,  with  a  view  and  intention  of  paying  off  and  dis- 
charging all  the  debts  of  said  C.  H.  Almond,  for  the  purpose 
of  subserving  and  promoting  its  own  pecuniary  and  business 
interests;  and  said  defendant  proposed,  for  the  purpose  afore- 
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said,  to  the  plaintiff  and  others  of  the  creditors  of  said  C.  H. 
Almond,  thut  if  said  creditors  would  forbear  the  collection- 
of  their  said  debts  agaitist  said  C.  H.  Almond,  and  would 
accept  payment  tliereof  from  defendant  in  deferred  install- 
ments, that  defendant  would  pay  off  and  discharge  said 
debts,  and  plaintiff  and  others  of  said  creditors  of  said  C.  IL 
Almond  accepted  said  proposition  of  defendant  and  forbore 
the  collection  of  their  said  debts." 

The  court  sustained  a  demurrer  to  the  complaint,  and  plain- 
tiff appealed. 

We  are  of  the  opinion  that  the  demurrer  was  well  taken,, 
on  the  ground  that  the  promise  alleged  was  void  under  the- 
statute  of  frauds,  it  being  conceded  that  it  was  not  in  writing. 
A  logical  construction  of  the  complaint  is  that  Almond 
transferred  said  property  to  the  defendant  in  consequence  of 
his  indebtedness  to  the  defendant,  and  that  the  **•  promiso 
made  by  defendant  to  plaintiff  was  made  after  the  execution 
of  said  conveyance  and  delivery  of  the  possession  of  the 
property,  and  was  no  part  of  the  consideration  for  said  trans- 
fer. 

The  great  weight  of  authority,  certainly,  is  to  the  effect  that 
the  agreement  of  a  creditor  to  forbear  the  enforcement  of  hi& 
debt  is  not  a  sufficient  consideration  to  support  an  oral 
promise  of  a  third  person  to  pay  that  debt,  and  this  is  not 
disputed  by  the  appellant;  but  he  contends  that  the  promise 
was  made  for  the  purpose  of  subserving  and  promoting  re- 
spondent's own  pecuniary  business  interests.  The  most 
favorable  construction  that  can  be  put  upon  the  allogsitiona 
of  the  complaint  in  this  respect  is,  that  defendant  \va» 
of  the  opinion  that  the  payment  of  Almond's  indebtedness 
to  the  plaintiff  would  subserve  the  defendant's  interests. 
That  the  defendant  had  an  idea  that  such  payment  would 
benefit  it  in  some  way,  although  what  it  was  founded  upon  i» 
not  apparent.  Yet  this  was  not  the  consideration  for  the 
promise,  nor  any  part  of  it.  The  bank  already  had  the  prop- 
erty, and  had  made  no  promise  to  pay  the  plaintiff's  debt  to- 
obtain  it.  The  obligation,  if  any,  upon  the  part  of  the  de- 
fendant to  pay  the  plaintiff's  claim  arose  only  upon  its  promise 
made  to  the  plaintiff.  The  consideration  for  said  promise 
was  the  forbearance  of  the  plaintiff  to  proceed  against  Al- 
mond. The  promise  would  have  been  sufficient  to  sustain 
the  action  were  it  not  for  the  statute.  Any  promise  to  jmy,. 
whether  in  writing  or  not,  must  be  founded  upon  a  consid- 
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oration  to  be  binding.  A  consideration  to  support  a  promise, 
not  ir)  writing,  to  pay  the  debt  of  another  must  be  of  a  pe- 
culiar character,  and  must  operate  to  the  advantage  of  the 
promisor,  and  place  him  under  a  pecuniary  obligation  to  the 
promisee  independent  of  the  original  debt,  which  obligation 
is  to  be  discharged  by  the  payment  of  that  debt:  Ackley  v. 
Parmenter,  98  N.  Y.  425;  50  Am.  Rep.  693;  Cross  v.  **• 
Richardson,  30  Vt.  641.  Almond's  debt  to  the  plaintiff  was 
not  discharged  by  this  promise,  but  remained  in  force. 
Affirmed. 

Stiles,  Anders,  and  Hoyt,  JJ.,  concurred. 


Statute  o»  Frauds— Promise  to  Pay  Debt  of  Anotheb— FoRBKAa* 
ANCK  AS  Consideration. — A  verbal  promise  to  pay  the  debt  of  another, 
.^iven  in  cousideratiou  of  a  forbearance  to  attach  the  property  of  the  debtor, 
*o  which  neither  the  promisor  nor  the  creditor  has  any  right,  lien,  or  title, 
is  void  under  the  statute  of  frauds:  Stewart  v,  Jerome,  71  Mich.  201;  15 
Am.  St.  Rep.  252,  and  note.  An  oral  promise  by  a  third  person  to  pay 
accruing  rent,  if  the  landlord  will  forbear  the  eviction  of  the  tenant  for  a 
certain  period,  is  within  the  statute  of  frauds,  and  void  as  a  mere  promise 
to  pay  the  debt  of  the  tenant:  Rieijelman  v.  Focht,  141  Pa.  St.  H80;  2:5  Am. 
St.  Rep.  293,  and  note;  and  so  is  a  promise  to  pay  the  debt  of  another  in 
consideration  of  the  plaintiff's  forbearing  to  proceed  on  his  execution: 
Durham  v.  Arledge,  1  Strob.  5;  47  Am.  Dec.  544,  and  note;  and  likewise 
'with  a  promise  to  pay  a  judgment  against  another  if  the  creditor  would 
«xtend  a  certain  forbearance  to  the  debtor:  AlUhouse  v.  Ramsay,  6  Wiiarfe. 
331;  37  Am.  Dec.  417. 

Statute  of  Frauds — Promise  to  Pay  Debt  of  Another — Sufficienct 
■OF  Consideration. — If  the  leadinjj  object  of  a  party  who  promises  to  pay 
the  debt  of  another  is  to  promote  his  own  interests,  such  promise,  if  made 
^n  a  sufBcient  consideration,  is  valid,  though  not  in  writing:  Joseph  v, 
JSmif/i,  39  Neb.  259;  42  Am.  St.  Rep.  571,  and  note.  A  verl)al  promise 
to  pay  the  debt  of  another  is  within  the  statute  of  frauds,  unless  it  is  io 
effect  substituted  for  the  original  liability:  Brant  v.  Johnson,  46  Kan.  389. 
This  subject  is  fully  discussed  in  the  extended  note  to  Packer  v.  Benton, 
.^5  Am.  Deo.  251. 
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Ar-LRN    V.    HiGGIXS. 
[9  Washington,  446.] 

Ejbctmknt — Pleading — Prima  Facik  Cask. — Under  »  statute  reqairing 
tlie  defendaut  in  ejuctinciib  to  plead  the  cstite  or  licei:.se,  umler  winch 
he  holds  posses^sioii,  uii  au^iwer  liy  way  of  general  ilemal  creates  no  issae 
under  which  evidence  of  hid  title  ia  admiHsible,  aud,  if  the  plaintiff 
pleads  and  proves  any  le^al  title  to  the  premises,  be  thereby  estaldishei 
a  prima  fiieie  case. 

CoTBNANCY — EIjecimknt  Against  Strangkr. — A  tenant  in  commou  is,  as 
against  every  person  but  his  cotenaut,  entitled  to  the  possesainu  of 
every  part  of  tiie  coimnon  land,  and  may  recover  such  possession  in  ao 
action  of  ejectment  brought  against  a  stranger  to  the  comiaoa  title. 

John  P.  Judson,  for  the  appellant. 

B.  Sheeka  and  C.  H.  Dillon^  for  the  respondent. 

**•  Dunbar,  C.  J.  This  is  an  action  of  ejectment.  The 
complaint  alleged  that  the  plaintiffs  were  the  owners,  seised 
in  fee  and  entitled  to  the  possession  of  the  tract  of  land  in 
<lispute;  that  while  they  were  such  o\vniers,  and  so  seised 
and  possessed,  and  entitled  to  the  possession,  defendant, 
without  right,  entered  into  and  upon  the  same,  therehy  oust- 
ing and  ejecting  plaintiffs  therefrom,  and  continued  to  ^^'^ 
withhold  possession  therefrom;  alleged  the  damages,  value 
of  the  rents,  profits,  etc.  The  answer  was  a  general  denial. 
The  plaintiffs  claimed  title  from  two  sources,  one  as  the  suc- 
cessors of  the  interest  of  George  Luviney,  and  the  other  by 
conveyance  from  the  "  Workingmen's  Joint  Stock  Associa- 
tion." Defendant  did  not  offer  any  evidence.  The  question 
therefore,  is,  Did  plaintiffs  make  a,  prima  facie  case? 

Appellant  contends  that  a  general  denial  puts  in  issue 
every  material  allegation  contained  in  the  complaint,  and 
that  under  such  denial  jTlaintiffs  must  prove  every  fact  essen- 
tial to  recovery,  and  defendant  may  prove  any  facts  which 
<lofeat  phiintiffs'  right  to  recover.  Under  the  provisions  of 
our  Code  of  Procetlure,  section  532,  in  an  ejectment  proceed- 
ing, "  the  defendant  shall  not  be  allowed  to  give  in  evidence 
any  estate  in  himself  or  another  in  the  property,  or  any 
license  or  right  to  the  possession  thereof,  unless  the  same  be 
pleaded  in  his  answer";  and  "if  so  pleaded,  the  nature  and 
duration  of  such  estate,  or  license,  or  right  to  the  possession 
shall  be  set  forth  with  the  certainty  and  particularity  re- 
quired in  a  coniphiint."  Consequently,  the  testimony  offered 
in  this  case  was  inadmissible  under  the  pleadings  in  this 
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case  by  defendant  to  defeat  the  rights  of  the  plaintiffs.  The 
defendant  in  this  action,  then,  so  far  as  the  pleading  or  the 
proof  is  concerned,  was  a  trespasser  without  any  right  what- 
ever, and  if  plaintiffs  had  any  legal  right  at  all  it  was  a^ 
superior  right. 

It  had  been  decreed  by  the  probate  court  that  the  premise* 
described  in  the  complaint  escheated  to  the  state.  This  de» 
cision  of  the  probate  court  was  set  aside  by  the  superior 
court  of  the  state.  Afterward  partition  proceedings  were 
instituted  in  the  United  States  circuit  court,  the  result  of 
which,  it  seems  to  us,  was  to  settle  this  case  in  favor  of  the 
respondents'  contention.  In  that  proceeding  the  respondent 
Allen,  three  of  the  original  grantees,  D.  B.  ***  Hannah,  ad- 
ministrator of  the  estate  of  George  Luviney,  deceased,  and 
all  persons  claiming  as  purchasers  from  the  fourteen  grantors 
were  made  parties,  and  even  if  there  was  a  break  in  the  title 
of  the  grantors  all  the  parties  in  interest  were  before  the 
United  States  court,  and  were  bound  by  the  decree  which 
was  made  whereby  the  property  was  partitioned  between  the 
tenants  in  common,  and  whereby  the  Luviney  interest  waa 
set  off  and  decreed  to  respondent  Allen.  And  we  think  the 
contention  of  the  respondents  is  correct,  that,  even  if  all  the 
parties  were  not  before  the  court,  still  there  were  three  of 
them,  and  the  plaintiff  Allen  became  by  said  decree  a  tenant 
in  common  with  said  grantees.  If  this  be  true,  then  a  ten- 
ant in  common  is,  as  against  every  person  but  his  cotenant, 
entitled  to  the  possession  of  every  part  of  the  common  land^ 
and  may  recover  the  possession  of  all  such  land  in  an  action 
of  ejectment  brought  against  a  stranger  to  the  common  title: 
Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec.  343;  Tou- 
chard  v.  Crow,  20  Cal.  150;  81  Am.  Dec.  108;  Williama  v. 
Sutton,  43  Cal.  65. 

The  proceeding  against  the  state  in  which  the  title  was  de« 
creed  to  be  in  the  respondent  Allen  was  a  proceeding  in  rem^ 
and  the  decree,  being  in  rem^  was  conclusive  and  binding  upoa 
the  defendant:  Ryan  v.  Fergusson,  3  Wash.  356, 

The  judgment  will  be  affirmed. 

Andees,  Scott,  Hoyt,  and  Stiles,  JJ.,  concur. 


Ejectment — ^The  Plea  oe  Answer. — In  ejectment  the  defendant  need  nok 
set  np  title  in  himself:  it  is  involved  in  his  denial  of  plaintiff's  right.  Bnt, 
if  he  wishes  to  avail  himself  of  facts  not  amounting  to  such  denial,  he  must 
plead  them:  Nelson  v.  Brodhack,  44  Mo.  590;  100  Am.  Dec.  328.  Facts  suf- 
ticieut  to  compel  a  coiiveyauce  of  tlie  patentee's  title  held  in  trust  for 
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another,  and  relied  upon  m  a  defense  in  ejectment,  mnst  be  set  np  in  the 
answer:  Carman  v.  Johnton,  20  Mo.  108;  61  Am.  Dec.  593.  General  issne 
only  can  be  pleaded  in  ejectment  under  the  Illinois  Revised  Statutes,  but 
the  same  matter  may  be  given  iu  evidence  tht-reiiuiler  as  iu  tlie  common* 
law  action  of  ejectment,  except  proofs  of  certain  fictitious  matters  which 
are  abolished:  Wairen  v.  President  etc,  15  III.  236;  58  Am.  Dec.  610.  The 
general  issue  in  ejectment  puts  plaintiff  on  proof  of  a  valid  legal  title;  other- 
wise the  defendant's  possession  is  prima  facie  evidence  of  title  in  hini:  Pratt 
r.  PhilUpa,  1  Sneed,  543;  60  Am.  Deo.  162.  In  ejectment,  where  the  an* 
■wer  contains  a  simple  denial  of  the  allegations  in  the  complaint,  the  de- 
fendants cannot  introduce  in  evidence  the  copy  of  the  record  of  a  former 
recovery:  Pieiq/  v.  Sabin,  10  CaL  22;  70  Am.  Dec.  692. 

CoTBNANCT. — £SjKCTMKNT  B7  Onb  Cotenamt  against  the  holder  of  an  ad* 
▼erse  title  or  trespasser,  to  recover  the  whole  propertj'  without  joining  hia 
cotenants:  See  King  7.  Hyattf  61  Kan.  504;  37  Am.  St  Rep.  304,  and  note, 
with  the  cases  collected. 
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[9  Washington,  473.] 

Oarnishickkt  —  lyTKRTKNTioM.  —  Although  a  bank  anrnmoned  aa  a  gar- 
nishee sets  np  that  it  has  an  account  with  the  judgment  debtor  as  a 
depositor,  bat  that  the  money  thus  on  deposit  belongs  to  a  city  having 
been  collected  by  the  judgment  defendant  in  his  official  capacity  as 
marshal  of  such  city,  and  held  by  the  bank  as  such,  it  is  error  for  the 
court,  of  its  own  motion,  to  require  the  city  to  appear  as  an  intervener. 

Gabnishhent — When  not  Maintainable. — A  plaintiff  in  garnishment 
can  obtain  no  greater  beneficial  relief  against  the  garnishee  than  the 
judgment  debtor  is  entitled  to;  and,  if  the  debtor's  recovery  is  limited 
to  a  mere  legal  title,  without  beueticial  interest  or  right  of  enjoyment 
in  himself,  the  proceeding  must  fail. 

Garnishment  or  Trust  Fonds. — A  judgment  creditor  cannot  have  his 
debt  satisfied  out  of  property  held  in  trust  for  another,  no  matter  how 
completely  his  debtor  may  have  exercised  apparent  ownership  over  it, 
unless  it  was  upon  the  faith  of  such  ownership  that  the  credit  was  given. 

Oarnishhrnt  or  Trust  Funds. — Moneys  belonging  in  equity  to  a  city, 
but  deposited  in  bank  by  one  of  the  city's  officers  in  his  individaal 
name,  cannot  be  garnished  in  a  suit  against  him  by  hia  individaal 
creditors. 

Garnishment  or  Trust  Funua.  — A  public  officer  of  a  city,  though  ro« 
quired  to  give  bond  for  the  proper  payment  of  moneys  coming  iuto  hia 
hands  officially,  is  a  bailee  and  not  a  mere  debtor  of  the  city,  and, 
although  he  deposits  such  moneys  in  bank  in  his  individual  name,  they 
cannot  be  garnished  at  the  sait  of  hia  individual  creditors. 

A.  Sherman  and  Kerr  &  McCord,  for  the  appellants. 

Alexander  &  Alexander,  for  the  respondents. 

***  Stii-es,  J.    Marx  &  Jorgenson  having  obtained  a  judg- 
ment for  money  against  W.  S.  Parker,  summoned  the  First 
AM.  ar.  Rkp..  Vou  xliii.— m 
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National  Bank  of   Fairhaven  as  a  garnishee.      The  bank 
answered  that  it  had  an  account  with  Parker  as  a  depositor, 
wherein  he  was  credited  witii  eiglit  hundred  and  forty-Hve 
dolLirs  and  fourteen  cents;  but  it  alleged  that  the  money 
deposited  was  money  of  the  city  of  Fairhaven,  which  Parker, 
as  marshal  of  that  city,  had  collected  in  his  official  capacity, 
-and  this  fact,  at  the  hearing,  it  established  to  a  moral  cer- 
tainty.    The  account  was  kept  in   the  individual  name  of 
>Parker,  but  it  was  understood  that  none  but  city  money 
would  be  deposited  in  that  account,  and  that  none  but  checks 
'in  favor  of  the  city  treasurer  would  be  drawn  against  it.   Still, 
•it  was  in  no  sense  a  special  deposit,  but  the  nioney  was  used 
'by  the  bank  for  its  own  purposes,  witli  the  understanding  tiiat 
nt  would  be  required  at  the  expiration  of  each  month,  when 
vthe  statute  required  the  marshal  to  settle  with  the  treasurer: 
*<jen.  Stats.,  sec.  655. 

It  was  error  for  the  court,  of  its  own  motion,  to  require  the 
city  of  Fairhaven  to  appear  as  an  iiitervenor.  It  would  have 
neither  gained  nor  lost  by  the  result  of  the  proceeding:  Horn 
V.  Volcano  Water  Co.,  13  Cal.  62;  73  Am.  Dec.  569. 

It  was  a  proper  case  for  an  interpleader  on  the  motion  of 
'the  bank  under  the  Code  of  Procedure,  section  152;  but  no 
•8uch  motion  was  made.  Therefore  the  city  must  go  out  of 
the  case,  in  any  event. 

*''*  The  disposition  of  this  case  depends  upon  the  settle- 
>ment  of  two  questions:  1.  What  were  the  rights  of  respond- 
ents as  plaintififs  in  the  garnishment  proceeding?  2.  What 
relation  did  Parker,  as  marshal,  bear  to  the  city  of  Fairhaven 
touching  the  money  collected  by  him  and  deposited  with  tlie 
bank? 

1.  It  is  a  general  rule  in  garnishment  that  the  plaintiff  can 
obtain  no  greater  beneficial  relief  against  the  garnishee  than 
the  judgment  debtor  would  be  entitled  to,  and  that,  if  the 
debtor's  recovery  would  be  limited  to  a  mere  legal  title,  with- 
out beneficial  interest  or  right  of  enjoyment  in  himself,  the 
proceeding  must  fail.  A  judgment  creditor  cannot  have  his 
•4ebt  satisfied  out  of  property  held  in  trust  for  another,  no 
matter  how  completely  his  debtor  may  have  exercised  appar- 
ent ownership  over  it,  unless  it  was  upon  the  faith  of  such 
ownership  that  the  credit  was  given:  Wade  on  Attachment, 
Bee.  416;  Morrill  v.  Raymond,  28  Kan.  415;  42  Am.  Rep.  167; 
.Farmers'  etc.  Bank  v.  King,  57  Pa.  St.  202;  98  Am.  Dec.  21 5. 
Therefore,  if  the  deposit  in  the  bank  was,  in  equity,  the 
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property  of  the  city,  although  it  stood  in  Parker's  name, 
respoiidents  hud  no  right  to  a  judgment  against  the  gar- 
nishee. 

2.  The  respondents  present  several  propositions,  supported 
by  authority,  to  the  effect  that  a  custodian  of  public  funds, 
who  is  required  by  law  to  give  a  bond  for  the  proper  disposi- 
tion of  the  moneys  coming  to  his  hands,  is  not  a  mere  bailee, 
but  is  a  debtor;  and  the  argument  is  drawn  therefrom  tiiat 
the  money  which  he  receives  is  his,  and  can  be  applied  to 
the  payment  of  his  debts. 

The  general  rule  is  conceded  to  be  that  an  agent  can, 
cinder  no  circumstances,  so  deal  with  his  principal's  property 
or  money  that  tlie  former  cannot,  as  against  him,  follow  and 
recover  it  or  its  proceeds,  whatever  shape  he  may  have  caused 
it  to  take.  And  all  persons  into  whose  *'*  hands  the  prin- 
cipal's pro|)erty,  or  its  proceeds,  may  come,  with  notice  of  its 
character,  are  likewise  responsible  to  him  in  a  proper  action: 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54;  Farmers'  etc. 
Bank  v.  King,  57  Pa.  St.  202;  98  Am.  Dec.  215;  Van  Alen 
V.  American  Nat.  Bank,  52  N.  Y.  1 ;  Overseers  of  Poor  v.  Bank 
of  Virginia,  2  Gratt.  544;  44  Am.  Dec.  399;  Meadowcrofl  v. 
Agnew,  89  111.  472. 

Now,  a  collector  or  treasurer  of  a  municipal  corporation, 
without  bond  and  without  statutory  obligations,  would  at  com- 
mon law  be  a  mere  bailee,  and  the  rules  governing  bailments 
would  apply  to  him  the  same  as  any  other  agent.  But  it  is 
universal  that  such  officers  are  required  to  give  bonds,  and 
that  statutes  govern  their  liability,  and  out  of  this  fact  have 
grown  many  cases  which  seem  at  first  glance  to  sustain  the 
view  that  they  are  debtors  and  not  bailees,  and  that  the 
money  they  receive  is  their  own. 

In  Inhabitants  of  Colerain  v.  Bell,  9  Met.  499,  it  was  said: 
''The  specific  money  received  by  a  collector,  in  the  collection 
of  taxes,  is  his  money,  and  not  that  of  the  town." 

In  Inhabitants  of  Hancock  v.  Hazzard,  12  Cush.  112,  59 
Am.  Dec.  171,  the  court,  speaking  of  a  collector  of  taxes,  said: 
**  His  ol)ligation  is  not  regulated  by  the  law  of  bailments,  and 
the  cases  cited  to  tiiat  effect  are  not  applicable.  He  is  a 
debtor,  an  accountant." 

In  Egremnnt  v.  Benjamin,  125  Mass.  15,  concerning  a  town 
treasurer,  the  expression  was  used:  *' He  was  not  a  bailee  of 
the  moneys  received,  but  an  accountant." 

Ualbeii  y.  State,  22  Ind.  125,  declared  it  to  be  well  estab- 
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lished  that  a  public  officer  required  to  give  bond  for  the 
proper  payment  of  moneys  coming  into  his  hands  officially^ 
is  not  a  mere  bailee  of  the  money.  Rock  v.  Stinger,  36  Ind, 
846,  held  that  the  technical  legal  title  to  *'*  money  in  the 
hands  of  a  township  trustee  was  in  himself,  and  that  a  loan 
of  such  money  did  not  constitute  an  illegal  transaction;  and 
80,  in  Shelton  v.  State,  53  Ind.  381,  21  Am.  Rep.  197,  it  wa& 
ruled  that  there  could  be  no  recovery  against  a  county  treas- 
urer for  interest  received  by  him  on  deposits  of  county  funds 
in  a  bank,  because  the  money  received  by  him  became  hi& 
own  money.  This  case  notes  the  absence  of  statutory  pro- 
visions, which  will  be  spoken  of  hereafter.  Perley  v.  County' 
of  Muskegon,  32  Mich.  132,  20  Am.  Rep.  637,  contains  an 
elaborate  review  of  the  subject  in  an  action  for  money  had 
and  received  against  third  persons  alleged  to  have  received 
and  used  money  furnished  by  a  county  treasurer  out  of 
county  moneys  in  his  hands,  and  it  was  held  that  the  officer 
was  not  a  bailee  merely,  and  that  the  action  brought  would 
not  lie;  yet  the  opinion  strongly  intimates  that  an  action  on 
the  case  or  a  bill  in  equity  might  be  sustained.  So  far  ha» 
the  argument  drawn  from  these  cases  been  carried,  that,  in 
State  V.  Keim,  8  Neb.  63,  it  was  held  that  the  state  could  not 
recover  money  deposited  by  its  treasurer  in  a  bank,  on  the 
ground  that  it  was  a  loan  of  money  prohibited  by  statute 
and  not  the  result  of  a  conspiracy  to  obtain  public  money; 
and  in  First  Nat.  Bank  v.  Gandy,  11  Neb.  431,  a  judgment 
creditor  of  a  county  treasurer  was  awarded  judgment  against 
a  bank,  as  garnishee,  of  funds  deposited  with  it  by  the  offi- 
cer as  treasurer.  The  statute  made  it  a  crime  for  the 
treasurer  to  loan  public  money,  and  the  bank  was  held  to  be 
estopped  to  set  up  the  fact  that  it  had  assisted  in  the  accom- 
plishment of  the  forbidden  act. 

A  leading  case  on  this  subject  is  United  States  v.  Prescotty 
3  How.  578,  where  it  was  said  in  an  action  on  the  bond  of  a 
receiver  of  public  moneys:  "This  is  not  a  case  of  bailment^ 
and,  consequenth',  the  law  of  bailment  does  not  apply  to  it. 
The  liability  of  the  defendant  arises  out  of  his  official  bond, 
and  principles  which  are  founded  upon  public  policy." 

4T8  The  case  last  cited  was  followed  in  United  States  v. 
Morgan,  11  How.  154,  and  United  States  v.  Dashiel,  4  Wall. 
182.  But  United  States  v.  Thomas,  15  Wall.  337,  cleared  the 
atmosphere  surrounding  the  point  in  discussion  to  a  very 
great  extent.    The  decision  in  that  case,  reviewing  the  former 
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federal  cases,  held  that  a  collector  of  the  government  was  a 
bailee,  but  that  the  policy  of  the  acts  of  Congress  had  exacted 
from  him  a  more  strict  accountability  than  the  common  law 
imposed  upon  the  ordinary  bailee.  The  opinion  refers  to  acts 
of  Congress  restricting  the  authority  of  depositaries  of  publio 
moneys,  including  prohibition  against  depositing  in  banks 
and  declaring  certain  acts  to  constitute  a  crime.  It  finds  the 
rule  to  be  nearly  absolute  that  the  officer  is  responsible  for 
government  money;  but  it  proceeds:  "Still  they  are  nothing 
but  bailees.  To  call  them  any  thing  else,  when  they  are  ex- 
pressly forbidden  to  touch  or  use  the  public  money  except  as 
directed,  would  be  an  abuse  of  terms.  But  they  are  special 
bailees,  subject  to  special  obligations.  It  is  evident  that  the 
ordinary  law  of  bailment  cannot  be  invoked  to  determine  the 
degree  of  their  responsibility." 

It  seems  to  us  that  every  one  of  the  earlier  cases  cited, 
where  the  expression  was  used  that  such  and  such  an  officer 
was  not  a  bailee  or  a  mere  bailee,  or  was  a  debtor,  must  be 
regarded  from  the  standpoint  of  the  court  and  the  particular 
case.  They  were,  one  and  all,  cases  where  suit  had  been 
brought  upon  the  bond  of  the  officer,  and  he  was  attempting 
to  excuse  his  default  because  he  had  lost  the  money  by  rob- 
bery, or  from  some  other  cause  over  which  he  claimed  to  have 
had  no  control.  But  in  every  such  case  it  was  held  that  his 
liability  was  absolute,  and  the  true  reason,  under  United 
States  V.  Thomas,  15  Wall.  337,  must  be,  not  that  he  was  any 
the  less  a  bailee,  but  that  the  statute  imposed  upon  him  a 
measure  of  duty  larger  than  that  found  in  the  common  law. 
If  the  courts  of  the  states  adhered  to  *'•  the  view  broadly 
stated  in  Rock  v.  Stinger,  36  Ind.  346,  that  the  money  in  the 
hands  of  the  county  treasurer  is  his  own  money,  how  is  it  that 
the  sole  case  which  is  cited  that  such  money  can  be  applied 
to  the  payment  of  his  individual  debts  is  found  in  Nebraska? 
Why  do  we  not  see  creditors  of  such  officers  sending  the 
sheriff  into  the  very  safe  of  the  county  treasurer  and  taking 
therefrom  the  money  which  belongs  to  the  treasurer  upon  ex- 
ecution against  him?  Why  are  not  army  paymasters  stopped 
on  the  road  and  required,  by  supplementary  proceedings,  to 
pay  their  debts  out  of  the  money  in  their  hands  for  the  pay- 
ment of  troops?  No  lawyer  would  think  of  such  a  proceeding 
for  one  moment,  because  the  money  in  their  hands  belongs 
to  the  public  and  not  to  themselves;  and,  if  the  money  in 
the  hands  of  the  officer  is  thus  exempt,  what  can  there  be 
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in  his  depositing  it  in  a  bank,  or  loaning  it  to  an  individual^ 
which  changes  his  ownership  of  it,  or  of  the  debt  created  by 
his  deposit  or  loan?  Any  principal  whose  agent  converts  or 
deposits  or  loans  his  money  can  continue  to  look  to  the  agent 
and  compel  repayment  by  him  as  a  debtor;  but  he  is  not 
bound  to  do  so  when  the  person  receiving  it  has  knowledge 
of  the  relations  of  the  principal  and  agent.  Nor  is  there 
any  thing  in  the  fact  that  states  or  municipal  corporations 
require  bonds  which  increase  the  certainty  that  their  agents 
will  faithfully  account,  which  should  deprive  them  of  the 
common-law  right  of  private  principals  in  similar  transac- 
tions. 

Again,  we  have,  in  this  state,  laws  which  are  fully  equiv- 
alent to  the  acts  of  Congress  referred  to  so  restricting  the 
authority  of  federal  depositaries,  witli  the  exception  that  de- 
posits in  banks  are  not  expressly  forbidden;  for  section  67  of 
the  Penal  Code  makes  it  a  felony  for  any  officer  to  use  any 
portion  of  the  public  money  intrusted  to  him,  in  any  manner 
or  for  any  purpose  not  authorized  by  law,  which  is  the  same 
as  a  prohibition  against  using  it  except  as  authorized  bylaw. 
Under  the  Nebraska  case  cited  it  **•  was  held  that  a  deposit 
of  such  funds  in  a  bank  would  be  a  breach  of  the  bond  of  the 
officer,  and  a  violation  of  a  penal  statute  similar  to  ours. 
This  may  be  correct,  but  we  do  not  believe  it  to  be  logical  to 
say  that  for  that  reason  the  equitable  owner  of  the  fund 
should  not  have  it,  or  that  the  debtor  bank  should  be  estopped 
to  defend  in  garnishment  by  disclosing  such  owner.  The 
liability  of  the  bank  to  the  officer  is  a  chose  in  action  which» 
although  the  naked  legal  title  to  it  is  in  him,  really  belongs 
to  his  principal.  Some  complications  may  grow  out  of  thia 
doctrine,  as  they  certainly  must  out  of  any  other;  but  it  is 
not  a  new  doctrine  at  all,  and  it  will  operate  as  well  in  prac- 
tice where  a  municipal  corporation  is  the  principal  as  where 
he  is  a  private  individual  or  corporation:  See  Mechem  oa 
Public  Offices,  sec.  922,  and  cases  cited. 

Although  garnishment  is  a  purely  statutory  proceeding,  it 
is  always  administered  upon  equitable  principles,  and  upon 
the  answer  of  the  bank  and  the  proofs  we  hold  it  not  to  be 
liable  for  respondent's  judgment  against  Parker. 

Judgment  reversed,  and  cause  remanded,  with  instruction* 
to  dismiss  the  garnishment  proceeding.  The  First  National 
Bank  of  Fairhaven  will  recover  costs  against  respondents,  but 
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not  against  the  city  of  Fairhaven.     The  city  of  Fairhavea 
will  not  recover  costs. 

DuNBAB,  C.  J.,  and  Anders,  Scott,  and  Hoyt,  JJ.,  concur. 

Garnishment  or  Trust  Funds.— Funds  ia  the  hands  of  a  trustee  i* 
equity  are  not,  as  a  general  rule,  liable  to  attachment  nntil  the  siiare  of 
the  debtor  has  been  ascertained  by  a  statement  of  the  trustee's  trust,  and 
the  settlement  of  his  final  account:  Oroome  v.  Lewis,  23  Md.  137;  87  Am. 
Dec.  5ti3,  and  note.  Money  held  in  a  fiduciary  capacity,  but  deposited  by: 
the  holder  to  his  general  account  in  a  bank,  still  belongs  to  the  other  party, 
and  cannot  be  garnished  or  attached  for  the  depositor's  debt  incurred  befor» 
snch  deposit:  MmtiU  v.  Raymond,  28  Kan.  415;  42  Am.  Rep.  167,  and  espe-^ 
cialiy  note.  Funds  in  the  hand  of  a  trustee  subject  to  the  control  of  t>i» 
court  cannot  be  attached:  Cocksy  v.  Leister,  12  Md.  124;  71  Am.  Dec  588, 
and  note.  If  a  trust  is  valid,  subaequent  attachments  will  not  affect  the 
funds,  and  subsequent  garnishee  process  could  not,  if  applicable  at  all,  gain 
any  preference  over  the  creditors  who  had  precedent  rights  under  the  trust; 
Kejijiel  ▼.  Moore,  66  Mich.  292.  See,  further,  the  notes  to  the  following. 
ca.oes:  Liyhltier  T.  Steinagel,  85  Am.  Dec  295;  and  King  t.  Moore,  41 
Dec  44. 
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JxTDOKtvrs  Against  Partners— Desiqnation  or  Partibs. — A  jndgment. 
describing  the  parties  against  whom  it  is  rendered  by  their  partner* 
ship  name  is  valid,  although  in  the  action  in  which  the  judgment  is 
rendered  they  are  sued  as  individuals  composing  a  partnership  and  a* 
joint  debtors,  and  designated  by  their  individual  names  in  the  plead- 
ings, inclu-ling  tiie  caption  to  the  judgment  entry  itself. 

Judgments— Actions  upon. — A  party  who  has  recovered  a  joint  judgment 
upon  a  joint  and  several  claim  may  thereafter  maintain  an  actioa 
niM>n  the  judgment  against  either  of  the  judgment  debtors. 

Judgments  of  Sister  States— Actions  upon — Intkhkst. — In  an  actioa 
apon  a  judgment  rendered  in  another  state  interest  may  be  recovered 
thereon,  although  the  judgment  sued  on  does  not  of  itself  purport  t<K 
bear  interest,  and  there  is  no  proof  of  a  statute  of  such  state  authorise 
ing  the  collection  of  interest  on  judgments  rendered  therein. 

Stevens,  Seymour  &  Sharpatein,  for  the  appellant. 

M.  L.  Clifford,  for  the  respondent. 

***  Anders,  J.  On  October  13, 1884,  the  respondent,  John 
Olson,  commenced  an  action  in  the  district  court  of  the  first 
judicial  district,  in  and  for  the  county  of  Washington,  in  the 
Btate  of  Minnesota,  against  the  appellant,  Orange  Walker^ 
and  Samuel  Judd,  as  partners  doing  business  as  Walker^ 
Judd  <&  Veaziei  to  recover  the  amount  due  on  three  promin- 
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Bory  notes  made  and  delivered  to  respondent  by  said  firm. 
On  January  8,  1886,  tlie  following  judgnient  was  entered  in 
that  action:  "It  is  hereby  adjudged  that  the  plaintiff  lieiutiii 
recover  of  the  defendants,  Walker,  Judd  &  Veazie,  ***  the 
sum  of  three  thousand  three  hundred  and  fifty-five  and  jVtt 
dollars  damages,"  etc.  This  judgment  was  never  paid,  and, 
subsequent  to  its  rendition,  the  appellant,  one  of  the  defend- 
ants therein,  removed  to  Pierce  county  in  this  state,  where 
this  action  was  instituted  against  him  to  recover  the  amount 
thereof  with  interest.  The  case  was  tried  by  a  jury,  and 
there  was  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  five  thousand  and  thirty-eight  dollars  and  fifty 
cents,  and  the  defendant  appealed. 

The  first  error  assigned  by  the  appellant  as  a  ground  for 
reversal  of  the  judgment  appealed  from  is  that  the  judgujent 
of  the  Minnesota  court,  upon  which  this  action  was  based,  is 
void,  for  the  reason  that  it  was  rendered  against  a  firm,  as  an 
entity,  and,  so  far  as  the  record  discloses,  in  the  absence  of 
any  statute  of  that  state  authorizing  such  a  judgment.  It  is 
true,  as  claimed  by  appellant,  that,  "in  the  absence  of  a 
statute,  partners  can  neither  sue  nor  be  sued  in  the  partnership 
name":  2  Bates  on  Partnership,  sees.  1018,  1049,  1059.  But- 
in  this  instance,  the  action  was  not  waged  against  the  defend, 
ants  in  the  firm  name.  They  were  sued  as  individuals  com- 
posing a  partnership  and  as  joint  debtors,  and  were  designated 
by  their  individual  names  in  the  pleadings  and  papers  in  the 
case,  even  including  the  caption  to  the  judgment  entrj'  itself. 
Construing  this  judgment  by  the  entire  record,  we  think  there 
can  be  no  doubt  that  on  its  face  it  is  a  valid  judgment  against 
all  of  the  individuals  composing  the  firm  of  Walker,  Judd, 
&  Veazie. 

In  his  valuable  treatise  on  the  Law  of  Judgments  (sec.  50  a), 
Mr.  Freeman  says:  "The  name  of  the  firm  may  be  given,  in- 
stead of  the  names  of  its  individual  members,  or  the  parties 
may  be  designated  generally  as  the  plaintiffs  or  the  defend- 
ants, provided  a  reference  to  the  caption  or  to  the  pleadings, 
process,  and  proceedings  in  the  action  makes  certain  the 
names  of  the  parties  thus  designated":  See,  also,  1  Black 
on  Judgments,  sec.  116;  Boiling  v.  Speller,  ***»  96  Ala.  269; 
Hendry  v.  Cranddll,  131  Ind.  42. 

It  is  also  urged  on  behalf  of  the  appellant  that  if  it  be  true 
that  the  action  in  the  Mitmesota  court  was  an  action  against 
all  the  members  of  the  firm  of  Walker,  Judd  &  Veazie,  and 
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that  the  court  in  that  action  obtained  jurisdiction  of  each 
of  them,  still  this  action  cannot  be  maintained  against  this 
appellant,  for  the  reason  that  the  respondent,  having  recov- 
ered a  joint  judgment  upon  a  joint  and  several  claim,  can- 
not now  sue  the  parties  separately.  In  other  words,  it  is 
insisted  that  the  original  cause  of  action  is  merged  in  the 
judgment,  and,  having  obtained  a  joint  judgment,  the  re- 
spondent thereby  exhausted  his  election,  and  cannot  novr 
recover  in  a  separate  action.  But,  be  that  as  it  may,  it  is 
evident  that  the  question  of  merger  is  not  a  material  one  in 
this  case,  for  this  action  is  founded  upon  the  judgment  of 
the  Minnesota  court,  and  not  upon  the  original  cause  of  ac- 
tion set  forth  in  the  complaint  filed  in  that  court  by  the  re- 
spondent. 

Whether  the  appellant  appeared  or  was  served  with  pro- 
cess in  the  action  which  culminated  in  a  judgment  against 
him  in  the  court  of  Minnesota  are  questions  upon  which 
there  is  a  marked  conflict  in  the  testimony,  and  the  verdict 
of  the  jury  will  not,  therefore,  be  disturbed  on  the  ground 
that  it  is  contrary  to  the  evidence. 

In  making  up  the  amount  of  their  verdict  the  jury  allowed 
interest,  at  the  legal  rate,  upon  the  judgment  sued  on.  There 
was  no  proof  of  a  statute  of  Minnesota  authorizing  the  collec- 
tion of  interest  on  judgments  rendered  in  that  state,  and  the 
judgment  itself  by  its  terms  did  not  purport  to  bear  interest. 
And  the  appellant  therefore  contends  that  the  verdict  is  ex- 
cessive, and  ought  to  be  set  aside  and  a  new  trial  granted. 
This  contention  is  supported  by  the  supreme  court  of  Cali- 
fornia {Cavender  v.  Guild,  4  Cal.  253)  and  perhaps  some 
others,  but,  in  our  ***  opinion,  the  better  reason  and  the 
greater  weight  of  authority  are  in  favor  of  a  contrary  doctrine. 
In  cases  like  this  interest  should  be  allowed  from  considera- 
tions of  justice,  as  damages  for  the  detention  of  money  due, 
and  such  is  the  well-established  rule  in  several  of  the  states: 
Barrinf]er  v.  King,  5  Gray,  9-12;  Hopkins  v.  Shepard,  129 
Mass.  600;  Sayre  v.  Austin,  3  Wend.  496;  Mahtirin  v.Bickford^ 
6  N.  II.  567;  Stuart  v.  Hurt,  88  Va.  343;  Shickle  v.  Watts,  94 
Mo.  410;  Wetherill  v.  Stillman,  65  Pa.  St.  105;  Ritchie  y.  Car- 
penter, 2  Wash.  512;  26  Am.  St.  Rep.  877. 

We  perceive  no  error  in  the  record,  and  the  judgment  is, 
therefore,  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott,  and  Hoyt,  JJ.,  concur. 
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Judgments  of  Sister  States— Allowance  of  Interest  on. — Interest 
on  a  judgment  of  another  state  should  not  be  allowed  where  there  is  uo 
evidence  showing  that  the  common  law  of  such  state  has  been  altci-ed  by 
statute:  T/iompson  v,  Monrow,  2  Cal.  99;  56  Am.  Dec.  318,  and  note.  A 
judgment  of  another  state  against  principal  and  surety,  properly  assigned 
to  tlie  surety,  bears  interest  iu  his  favor  as  called  for  by  such  judgmeuti 
Turner  v.  Jo/inson,  95  Mo.  431;  6  Am.  St.  Rep.  62. 


Cole  v,  Satsop  Kailroad  Company. 

19  Washington,  487.] 

CoBPOUATioNS — Stockholders — Liability  on  Stock  Subscriptions. — ^The 
fact  that  part  of  the  stock  of  a  corporation  has  been  illegally  subscribed 
by  another  corporation,  all  of  the  remaining  subscribers  for  stock  hav» 
ing  taken  with  knowledge  of  that  fact,  and  having  paid  part  of  their 
subscription  to  enable  the  corporation  to  commence  business,  cannot  be 
successfully  asserted  by  them  to  escape  liability  on  their  stock  subscript 
tions  in  an  action  against  them  by  the  creditors  of  the  corporation. 

Corporations  —  Stockholders  —  Liability  for  Stock  SuBscRiPTioNa 
Made  by  Them  Through  Trustees. — Under  a  complaint  alleging 
that  stock  in  a  corporation  has  been  subscribed  for  by  a  party  as  "trus- 
tee," who,  in  making  such  subscriptions,  has  acted  as  agent  for  certaia 
Bubscril)er3  at  their  request,  and  for  the  benefit  of  each  of  them  in  pro- 
portion to  his  individual  subscription,  the  creditors  of  the  corporatioa 
may  maintain  an  action  against  the  real  parties  in  interest  to  recover 
the  amount  of  their  subscriptions,  and,  without  alleging  fraud,  may 
show  by  parol  evidence  that  the  subscription  is  in  fact  other  than  what 
Qjion  its  face  it  appears  to  be. 

Corporations — Insolvency — Rkjht  of  Receiver  to  Sue  for  Stock  Sub- 
scriptions.— A  receiver  for  an  insolvent  corporation,  appointed  at  th© 
instance  of  its  creditors,  is  clothed  with  all  their  rights,  and  may  sue 
to  recover  stock  subscriptions  although  the  corporation  could  not  main* 
tain  such  suit. 

Donworth  &  Howe,  T.  Carroll,  and  Dunning^  Richards,  Mur- 
ray &  Pratt,  for  the  appellant. 

Parsons,  Corell  &  Parsons,  for  the  respondents. 

488  Stiles,  J.  The  complaint  in  this  case,  to  which  a 
demurrer  was  sustained,  alleged: 

1.  The  incorporation  of  the  Pacific  Mill  Company  under 
the  haws  of  Washington,  with  a  capital  of  $500,000,  divided 
into  5,000  shares  of  the  par  value  of  $100  each. 

2.  The  incorporation  of  the  Satsop  Railroad  Company 
under  the  laws  of  Washington,  with  a  capital  of  $100,000» 
and  having  by  its  articles  of  incorporation  authority  to  sub- 
■cribe  for  and  acquire  stock  in  other  corporations. 
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3.  That  the  defendants  subscribed  for  the  entire  capitat 
stock  of  the  Pacific  Mill  Company,  as  follows:  Satsop  Rail- 
road Company  for  198  shares;  C.  F.  White,  as  trustee,  for 
4,300  shares;  and  other  individuals  for  502  shares. 

4.  That  said  subscription  of  said  C.  F.  White,  as  trustee,, 
for  said  4,300  shares  of  the  capital  stock  of  the  Pacific  Mill 
Company  was  made  by  the  said  C.  F.  White,  as  trustee  and 
agent,  for  ihe  benefit  of  all  of  the  shareholders  of  said  Pacifia 
Mill  Company  at  the  request  of  said  shareholders,  and  upoa 
the  express  agreement  between  all  of  said  shareholders  that 
the  said  subscription  was  made  by  said  C.  F.  White  in  trust 
for  all  the  shareholders  of  said  company,  each  of  said  share- 
holders to  have  an  interest  therein  in  proportion  to  the 
number  of  shares  subscribed  for  by  each  subscriber  in  the- 
individual  name  of  such  subscriber,  and  said  subscription 
Bo  made  by  said  C.  F.  White,  as  trustee  and  agent  for  said 
shareholders,  was  so  made  in  consideration  of  the  mutual 
promises  made  to  the  others  *®*  by  each  of  said  share- 
holders, and  in  consideration  of  the  benefits  to  be  derived 
from  being  members  of  said  corporation. 

5.  That  the  said  subscription  made  by  said  C.  F.  White,  as 
trustee  and  agent  for  said  shareholders,  was,  after  the  making 
thereof,  ratified  and  confirmed  by  said  shareholders,  and  held 
and  used  for  their  benefit,  and  was  ratified  and  accepted  by 
the  Pacific  Mill  Company  aforesaid  as  the  subscription  of 
said  shareholders. 

6.  That  the  subscriptions  made  to  the  capital  stock  of  said 
Pacific  Mill  Company  by  the  said  defendants,  and  each  of 
them  individually,  and  by  their  agent  and  trustee,  the  said 
C.  F.  Wliite,  were  made  with  full  knowledge  of  the  subscrip- 
tion of  the  Satsop  Railroad  Company  for  198  shares  of  thfr 
capital  stock  of  said  Pacific  Mill  Company. 

7.  That  the  Pacific  Mill  Company  had  commenced  busi- 
ness, incurred  a  large  indebtedness,  and  become  insolvent. 

8.  That  the  individual  interests  of  the  defendants  in  the 
subscription  of  C.  F.  White,  as  trustee,  were  as  set  forth. 

9.  That  no  part  of  tlie  subscription  of  C.  F.  White,  as  trus- 
tee, had  been  paid  except  the  sum  of  $25,000,  by  the  Satsop- 
Railroad  Company,  and  the  amounts  owing  thereon  and  un-^ 
paid  were  as  set  forth. 

10  et  seq.  That  C.  T.  Le  Ballister  <fe  Co.  had  recovered  & 
judgment  against  the  Pacific  Mill  Company  for  $5,0'21.48  and 
costs;  that  an  execution  issued  was  returned  nulla  bona;  that 


«60  Cole  v.  Satsop  R.  R.  Co.  [Wash. 

Le  Ballister  &  Co.  had  commenced  an  action  in  behalf  of  them- 
selves and  all  other  creditors  who  should  join  them,  for  the 
appointment  of  a  receiver  and  other  relief;  that  the  Pacific 
Mill  Company  had  been  adjudged  insolvent;  that  plaintiff 
had  been  appointed  receiver;  that  proof  of  claims  had  been 
taken  to  the  amount  of  $65,000;  that  the  receiver  had  de- 
manded of  the  board  of  trustees  of  the  Pacific  Mill  Company 
that  it  levy  an  assessment  upon  the  unpaid  subscriptions  to 
the  stock  of  the  company  to  an  amount  suflicient  to  pay  said 
indebtedness,  which  had  been  refused;  that  the  court,  upon 
the  application  of  the  receiver,  ordered  a  levy  of  fourteen  per 
cent  on  the  said  subscriptions,  and  authorized  the  receiver  to 
bring  suit  therefor;  that  each  of  the  defendants  was  notified 
of  said  assessment  and  called  upon  to  pay  the  same  in  the 
€ums  set  forth,  but  ^®"  each  had  failed  and  refused;  and  that 
the  Pacific  Mill  Company  was  insolvent  and  had  no  assets 
whatever,  except  the  stock  subscriptions  sued  for. 

Judgment  was  prayed  accordingly. 

From  the  briefs  we  are  assured  that  the  action  of  the  court 
below  was  based  upon  Denny  Hotel  Co.  v.  Schram,  6  Wash. 
134;  36  Am.  St.  Rep.  130.  If  so,  we  think  the  court  over- 
looked many  manifest  differences  between  that  case  and  this, 
as  disclosed  by  the  complaint  which  we  have  set  forth  with 
much  fullness.  It  is  true  that  the  Satsop  Railroad  Company 
'was  a  large  subscriber  to  the  capital  stock  of  the  Pacific  Mill 
Ciompany;  and  it  is  also  true  that  under  the  decision  in 
Schram's  case  it  was  not  liable  for  any  of  its  subscription 
although  it  assumed  to  authorize  itself  to  make  the  subscrip- 
tion by  its  articles  of  incorporation,  and  that  without  its  sub- 
scription the  capital  of  the  Pacific  Mill  Company  was  not  all 
subscribed  for;  that  it  was  not  authorized  to  commence  busi- 
ness, and  that  subscribers  sued  under  the  same  circumstances 
as  Schrara  was  would  not  be  liable. 

The  action  against  Scliram  was  the  ordinary  one  of  a  cor- 
poration against  one  of  its  stock  subscribers  for  the  amount 
of  his  subscription,  and  nothing  was  there  considered  except 
the  bare  legal  propositions  arising  out  of  the  relations  of  the 
plaintiff  and  defendant  on  the  facts.  But  in  the  case  before 
'US  it  is  pointedly  alleged  that  each  of  the  subscribers  had 
full  knowledge  of  the  subscription  made  by  the  Satsop  Rail- 
road Company,  and  that  each  of  them  paid  his  individual 
subscription,  tiie  subscription  of  Wiiite  as  trustee  being  the 
only  one  not  paid.     Such  knowledge  and  action  have  fre- 
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quently  been  held  to  constitute  a  waiver  of  the  right  of  th» 
Bubscriber  to  insist  on  a  full  subscription:  Thompson's  Lia- 
bility of  Stockholders,  see.  120;  Morawetz  on  Private  Corjjo- 
rations,  sec.  156,  and  cases  cited;  Hatjer  v.  Cleveland,  36  Md. 
476;  Morrison  v.  Dorsey,  48  Md.  468;  Musgrave  v.  Morrisotiy 
64  Md.  161;  Kansas  City  Hotel  Co.  v.  Hunt,  57  Mo.  126. 

*•*  Great  force  is  added  to  the  reason  for  thus  holding 
when  the  purpose  of  the  action  is  to  procure  funds  with  which 
to  pay  the  creditors  of  an  insolvent  corporation.  Nearly 
$50,000  was  paid  in  by  the  individual  subscribers,  the  pur- 
pose of  which  payment  could  have  been  nothing  else  but 
to  enable  the  corporation  to  commence  its  proposed  busi- 
ness. As  against  creditors  the  defendants  cannot  rely  on  the 
Schram  case. 

The  respondents,  however,  present  two  other  questions 
which  are  material: 

1.  It  is  sought  to  hold  the  respondents  for  the  subscription 
of  "  C.  F.  White,  as  trustee,"  under  the  fourth  and  fifth  par- 
agraphs of  the  complaint. 

The  position  of  the  respondents  on  this  point  is,  that,  in  the- 
absence  of  fraud,  parol  evidence  is  not  admissible  to  show  that 
the  subscription  was  other  than  what  upon  its  face  it  appears 
to  be;  that  the  word  "trustee"  added  to  the  name  of  the  sub- 
scriber in  such  a  case  in  making  an  original  subscription 
whatever  may  be  its  effect  as  to  transfers  and  other  entries 
upon  the  books  of  the  company,  has  no  effect  whatever;  and 
that  the  effect  of  our  statute  is  to  relieve  the  trustee  from 
personal  liability  and  to  charge  the  trust  estate,  if  any,  and 
not  to  create  a  trust  wliere  there  is  no  estate,  or  to  charge  a 
third  party  upon  the  allegation  that  he  was  the  real  party  in 
interest,  and  in  that  way  open  the  door  for  the  admission  of 
parol  evidence  to  vary  the  contract. 

The  statute  referred  to  is  General  Statutes,  section  1512: 
"  No  person  holding  stock  as  executor,  admitiistrator,  guard- 
ian, or  trustee  ....  shall  be  personally  subject  to  any  lia- 
bility as  a  stockholder  of  the  company;  but  ....  the  estate 
and  funds  in  the  hands  of  ...  .  the  trustee  shall  be  liable 
in  like  manner  and  to  the  same  extent  as  the  ....  person 
interested  in  the  trust  fund  would  have  been,  if  he  or  she  had 
been  living  and  competent  to  act  and  hold  the  stock  in  his  or 
her  name." 

*•'  But  this  law  can  have  no  bearing  upon  a  case  like  this,, 
for  if  one  who  has  no  estate  for  which  he  is  acting  as  a  trus- 
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tee  can  subscribe  for  stock  and  escape  liability  by  afiBxing 
the  words  "as  trustee"  to  his  signature,  he  is  being  directly 
aided  by  the  law  to  commit  a  fraud  both  upon  the  corpora- 
tion and  oilier  subscribers,  which  was  never  intended.  The 
first  proposition,  viz.,  that  parol  evidence  is  not  permitted  to 
«how  tliat  tlie  subscriber  "  as  trustee"  is  not  tlie  real  sub- 
scriber, has  received  general  sanction  in  England:  Cook  on 
Stocks  and  Stockholders,  sec.  253.  But  in  this  country  tlie 
rule  has  not  been  adhered  to:  Burr  v.  Wilcox,  22  N.  Y.  551. 
While  a  trustee  is  not  an  agent,  an  agent  is  an  agent  in  what- 
ever way  he  may  describe  himself.  We  can  see  no  greater 
reason  for  restricting  inquiry  into  this  kind  of  a  contract  than 
into  any  other.  In  Stover  v.  Flack,  80  N.  Y.  64,  it  was  held 
that  although  Stover  alone  subscribed  for  the  stock,  yet  under 
the  arrangement  between  him  and  Flack  the  latter  was  a 
stockholder,  and  was  liable  to  contribute  toward  the  debts  of 
the  corporation.  Here  the  allegation  is  broadly  made  that 
White  made  the  subscription  as  the  agent  of  the  respondents! 
at  their  request,  and  for  the  benefit  of  each  of  them,  in  propor- 
tion to  his  individual  subscription.  In  other  words,  it  was 
A  "pool"  subscription  by  a  dummy,  which  was  understood 
by  the  corporation  and  was  ratified  by  it  as  the  subscription 
of  the  individuals.  Nothing  could  be  more  strongly  stated, 
and  we  think  a  cause  of  action  was  alleged. 

2.  The  other  point  contended  for  by  respondents  is  that  the 
receiver,  being  the  representative  of  the  corporation  and 
standing  in  its  shoes,  cannot  maintain  the  action,  because, 
-inasmuch  as  the  stock  had  not  all  been  subscribed  for,  and 
the  subscriptions  were  therefore  not  absolute,  the  corporation 
itself  could  not  sue  thereon.  Perhaps  it  might  be  justly 
argued,  from  what  has  been  said  upon  the  subject  of  the 
alleged  waiver  of  the  full  subscription,  that  in  this  *®'  case 
the  corporation  could  have  sued  notwithstanding  the  sub- 
scription of  the  Satsop  Railroad  Company.  But  it  is  not 
necessary  to  so  hold  in  this  case,  for  we  think  this  particular 
receiver  could  maintain  the  action  whether  the  corporation 
could  do  so  or  not.  The  authorities  cited  to  our  attention  do 
not,  when  examined  closely,  hold  to  the  contrary.  The  lan- 
-guage  used  in  High  on  Receivers,  sections  20 1,  315,  is  general, 
to  the  effect  that  a  receiver  is  usually  only  clotlied  with  such 
rights  of  action  as  the  person  or  corporation  over  whose  estate 
he  has  been  appointed  might  have  maintained;  but  the  same 
volume  recognizes  it  as  usual  for  receivers  to  pursue  and 
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recover  property  of  an  insolvent  sufTicient  to  pny  creditors 
(eec.  455);  and  respondents  concede  that  such  is  the  fiict. 
It  is  to  be  observed,  however,  that  Mr.  Hif^h's  work,  so  far  as 
receivers  a|>f>ointe«l  Jit  the  suit  of  creditors  in  aid  of  execution 
are  concerned,  is  based  almost  entirely  upon  New  York  cases, 
M'hich,  in  turn,  are  foundeil  upon  the  very  full  provi.-ions  of 
the  code  and  laws  of  that  state:  See  c.  12,  title  "Creditors." 
•But  at  section  324  a  the  same  author  gives  the  same  weight 
to  decisions  in  Maryland  and  New  York,  hohling  that  when 
there  were  acts  of  waiver  on  the  part  of  the  subscriber  he 
would  be  estopped  to  defend  against  a  suit  on  his  subscription 
l>y  a  receiver,  on  the  ground  that  the  stock  had  been  only 
partially  subscribed,  or  that  he  had  been  deceived  by  false 
-representations  as  to  the  condition  of  the  paid-up  capital. 

Famsworth  v.  Wood,  91  N.  Y.  308,  discussed  a  |>ergonal 
liability  imposed  upon  stockholders  to  the  extent  of  the  par 
value  of  their  holdings,  and  did  not  depend  upon  subscrip- 
tions at  all.  Hnahell  v.  Worthinglon,  94  Mo.  5G0,  is  a  nega- 
tive authority  on  the  question  of  the  efTect  of  a  waiver;  but 
-on  tiie  poiiit  in  discussion  it  does  not  support  the  respond- 
ents. The  plaintiff  appears  to  have  been  a  common-law 
Assignee  of  an  insolvent  corporation  merely,  who,  it  is  well 
understood,  takes  ■***  nothing  but  what  is  conveyed  to  him 
hy  the  deed  of  assignment,  and  does  not  represent  creditors: 
Bouton  V.  Dement,  123  111.  142.  Mann  v.  Penlz,  3  N.  Y.  415, 
depended  entirely  upon  statute,  the  result  turning  upon  the 
fact  that  it  was  sought  to  sustain  an  action  by  the  receiver 
of  a  manufacturing  corporation  against  a  stock iiolder  by  a 
statute  which  applied  only  to  moneyed  corporations.  In 
Bepublic  Life  Ins.  Co.  v.  Swigert,  135  111.  150,  the  receiver 
was  appointed  upon  the  application  of  the  state  auditor 
allowing  the  insolvency  of  the  corporation,  and  asking  that 
its  affairs  be  wound  up.  The  receiver  applied  for  leave  to 
proceed  against  certain  stockholders  to  set  aside  a  cancel- 
lation of  their  subscriptions  niade  by  agreement  with  the 
company  some  years  before.  The  court  held  that  the  trans- 
action amou.Mted  to  a  purchase  of  its  own  stock  by  the  cor- 
poration, which,  as  between  the  parties,  was  a  valid  one,  and 
that  the  receiver  stood  so  exacily  in  the  shoes  of  the  cor- 
poration that  he  could  not  overturn  the  arrangement  made 
with  stockholders.  The  opinion  is  based  upon  the  statute  of 
Illinois,  which  is  a  windir)g-up  act  of  the  affairs  of  insolvent 
insurance  companies,  and  expressly  prescribes  the  powers  of 
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receivers  under  it,  which  are  held  not  to  constitute  them  the 
representntives  of  creditors,  except  in  the  matter  of  distribu- 
tion. But  on  page  172  tiiis  is  said:  "Almost  all  of  the  cases 
cited  by  defendant  in  error  fall  in  one  or  the  other  of 
the  four  classes  following:  ....  Where  the  receiver  wa& 
appointed  in  a  proceeding  prosecuted  by  creditors,  which  wa& 
supplemental  to  execution,  and  the  receiver  had  the  rights 
of  the  creditors  at  whose  instance  and  to  secure  whose  claims 

he  was  appointed With  the  law  of  such  cases  we  have 

no  fault  to  find." 

It  is  needless  to  call  attention  to  the  fact  that  the  case 
before  us  is  of  the  class  mentioned.  There  is  no  reason 
apparent  why  Le  Ballister  &  Co.  might  not  have  brought 
***  this  suit  for  themselves  and  such  other  creditors  having 
unsatisfied  judgments  as  might  join  them,  for  there  is  no 
specific  property  to  be  taken  possession  of;  but  it  is  certainly 
a  common  method  of  procedure  for  a  receiver  to  be  appointed 
in  such  cases,  and  when  appointed  he  represents  creditors 
and  not  the  corporation,  and  by  the  order  appointing  him 
becomes  possessed  of  the  rights  of  creditors  for  the  purposes 
of  collection  as  fully  as  though  their  judgments  were  assigned 
to  him.  The  cases  cited  from  Maryland,  supra,  were  all  cases 
of  this  class,  not  depending  upon  statute. 

The  judgment  is  reversed,  with  directions  to  the  superior 
court  to  overrule  the  demurrer. 

Dunbar,  C.  J.,  and  Andrews,  J.,  concur. 

Scott,  J.,  concurs  in  the  result. 

HoYT,  J.,  dissents.  

Corporations.  —  Liabilitt  of  Stockholders  oh  SuBSCRnTioNS:  A 
stockholder  of  a  corporation  is  liable  to  its  creditors  upon  his  unpaid  stock 
subscription,  and  the  fact  that  other  stockholders  may  have  been  released 
•a  to  their  subscriptions  by  a  decree  of  court  is  no  defense  to  him  unless 
such  action  increased  his  liability:  Howard  v.  Olenn,  85  6a.  238;  21  Am. 
St.  Rep.  156,  and  note.  Stock  subscriptions  are  not  invalidated  by  the 
irresponsibility  of  other  subscribers  for  shares  necessary  to  be  subscribed 
before  the  organization  of  the  corporation,  if  such  other  subscriptions  were 
made  and  accepted  in  good  faith  by  the  company:  Penobscot  R.  R.  Co.  v. 
White,  41  Me.  512;  66  Am.  Dec.  257.  See,  also,  the  extended  notes  to 
Franklin  Olass  Co.  v.  Alexmider,  9  Am.  Dec.  100,  and  People  v.  Montecilo 
Watsr  Co.,  33  Am.  St.  Rep.  184. 

Corporations. — Suits  by  Rkceivbrs  to  Enforce  Unpaid  Stock  Scb- 
BCBiPTioNS:  See  the  extended  note  to  l^hompson  v.  Reno  Sav.  Bank,  3  Am. 
St.  Rep.  833,  834. 
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[9  Washimoton,  518.] 

Flbaoimos — MisjoiNDKB  ot  Caosu  Of  AcriON— Demobrkb. — If  a  oom> 
plaint  contains  a  statement  of  one  good  cau;ie  of  action,  and  an 
attempted  statement  of  another  calling  for  a  species  of  relief  which 
cannot  be  granted  under  any  state  of  the  pleadings,  a  demurrer  for 
misjoinder  of  causes  of  action  does  not  lie,  provided  the  complaint  con- 
tains  a  continuous  statement  of  facts  and  ia  not  divided  into  separate 
counts  or  causes  of  action. 

Mahdamus  Against  Municipal  Corporations. — Mandamus  does  not  lie 
to  compel  a  municipal  corporation  to  enter  into  a  contract  with  one 
who  shows  himself  to  hare  been  the  lowest  bidder  in  response  to  calla 
for  bids  to  do  city  work.  * 

Municipal  Cobporatioms— Injcnctioii  Against  Award  or  Contract.— 
Agents  of  manioipal  corporations  must  maintain  themselves  within  the 
law  in  the  matter  of  awarding  contracts  for  city  work;  and  if  through 
fraud,  or  manifest  error,  not  within  the  discretion  confided  to  them, 
they  are  proceeding  to  make  a  contract  which  illegally  casts  opon  tax* 
payers  a  substantially  larger  burden  of  expense  than  is  necessary,  they 
may  be  enjoined  to  the  extent  of  restricting  their  action  within  proper 
bounds. 

Municipal  Corporations — ^iNjUNcrroN  Against  Award  of  Contract— 
Judicial  Discrktion  of  Contracting  Agent. — Under  a  statute  re- 
quinng  a  contract  for  city  work  to  be  let  to  the  lowest  and  best  bidder 
•ouie  judicial  discretion  is  vested  in  the  city  council  in  determining 
who  is  such  bidder.  The  responsibility  of  the  bidder,  bit  experience, 
and  his  facilities  for  carrying  out  the  contract  may  be  looked  into, 
and  an  honest  determination  that  his  bid,  though  the  lowest,  is  not  the 
best,  must  control;  but,  in  every  such  case,  to  protect  itself  from  inter- 
ference by  injunction  at  the  suit  of  a  taxpayer,  such  council  must 
judicially  find  the  facts,  which  in  its  judgment  render  the  apparently 
lowest  bid,  not  the  \>est  nor  lowest  in  fact. 

MuiTiciPAL  Corporations- Injonction  Aoaihst  Award  of  Contract — 
Interest  Sufficient  to  Maintain. — The  direct  interest  in  the  con- 
troversy possessed  by  a  taxpayer,  as  one  liable  to  be  taxed,  is  sufficient 
to  enable  him  to  maintain,  as  plaintiff,  an  action  to  enjoin  the  letting 
of  a  contract  for  the  doing  of  city  work,  no  matter  what  his  ulterior 
motives  may  be  in  prosecuting  the  suit. 

Church  &  Akerman,  for  the  appellant. 

H.  D.  Gooley  and  N.  D,  Walling,  for  the  respondents. 

•*•  Stiles,  J.  General  Statutes,  section  649,  provide  that 
in  cities  of  the  third  class  the  council  shall  annually,  at  a 
stated  time,  contract  for  doing  all  city  printing  and  advertis- 
ing, which  contract  shall  be  let  to  the  lowest  bidder;  adver- 
tising to  be  done  in  a  newspaper  printed  and  published  in 
such  city.  The  city  of  Everett,  by  ordinance  No.  3,  fixed 
the  stated  time  as  April  1st;  required  that  the  newspaper 
am.  ST.  KBp..  Vou  XI IIL  — 6r 
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must  have  been  published  at  least  one  year  before  the  date 
of  contract,  and  that  the  contractor  must  give  bond  as  the 
council  might  determine;  and  directed  the  city  clerk  to  give 
notice,  by  publication,  of  the  annual  letting. 

Pursuant  to  this  ordinance  the  clerk  gave  a  notice  that  bids 
for  the  city  advertising  would  be  received  at  a  certain  time. 
The  notice  stated  no  particulars  of  what  would  be  required 
in  the  way  of  advertising,  or  how  the  bids  should  be  framed. 
At  the  proper  time  two  bids  were  presented,  one  by  appellant, 
and  one  by  James  N.  Bradley.  A})pellant's  bid  was  for  solid 
nonpareil  at  twenty-five  cents  per  inch  for  the  first  insertion, 
and  fifteen  cents  for  subsequent  insertions.  Bradley's  bid 
was  for  the  same  kind  of  type  at  one  dollar  per  inch  ft)r  the 
■first,  and  fifty  cents  for  each  subsequent  insertion.  Other 
^propositions  of  the  two  bidders  ****  were  substantially  the 
■«ame,  except  that  Bradley  offered  that  if  the  contract  were 
awarded  to  him  he  would  publish  the  official  proceedings  of 
the  council  free  of  cost  to  the  city,  and  the  city  delinquent 
tax  list  at  the  rate  of  five  cents  for  each  description. 

The  council  awarded  the  contract  to  Bradley  by  resolu- 
tion, declaring  him  to  be  the  "lowest  and  best  bidder  there- 
>for."  There  was  no  other  finding  concerning  eitlier  of  the 
•bids.  Appellant,  in  its  complaint,  shows  these  facts,  and 
that  a  contract  based  upon  his  bid  has  been  entered  into 
between  the  city  and  Bradley;  and  also  that  it  is  a  taxpayer 
in  the  city  of  Everett.  The  object  of  tlie  action,  as  stated  in 
4he  prayer,  is  to  enjoin  the  performance  of  the  contract,  and 
lo  require  the  city  to  enter  into  a  contract  with  itself  as  the 
lowest  bidder  for  the  advertising. 

Four  grounds  of  demurrer  were  alleged:  1.  No  jurisdiction 
of  the  subject  matter;  2.  Defect  of  parties,  in  that  the  indi- 
vidual members  of  the  council  were  not  made  defendants; 
-3.  Several  causes  of  action   improperly  joined;  4.  Not  suf- 
ficient facts  to  constitute  a  cause  of  action. 

We  are  not  advised  upon  which  of  the  grounds  the  court 
sustained  the  demurrer,  but  only  the  last  two  are  argued 
lie re. 

As  to  the  third,  it  is  urged  that  the  appellant  is  seeking 
relief  in  a  dual  capacity,  and  inconsistent  relief  at  that.  As 
a  taxpayer  it  would  enjoin  the  perforn)ance  of  the  contract 
on  the  ground  of  its  illegality,  and  because,  by  reason  of  the 
high  price  agreed  to  be  paid  for  advertising  in.  face  of  the 
Jower  bid,  it  will  suffer  wrong  iu  excessive  taxation.    In  this 
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capacity,  it  hna  no  interest  in  its  own  bid,  and  the  result  of 
the  suit  would  be  a  new  letting  of  the  contract.  But  as  bid- 
der its  object  is  to  secure  a  contract  for  itself,  based  u[x>n  its 
low  hid,  and  it  has  no  concern  whether  the  city  go  on  with 
the  Bradley  coniract  or  not.  There  is  no  question  but  that 
the  complaint  was  framed  with  the  ***  double  purpose  of 
€njoining  the  defendants  at  tlie  suit  of  a  taxpayer,  and  of 
procuring  a  mandamus  for  its  own  benefit  as  a  bidder;  and 
the  brief  frankly  concedes  this.  This  was  an  attempt  to 
improperly  join  two  causes  of  action,  to  the  second  of  which 
Bradley  was  neither  a  necessary  nor  a  proper  party.  But  if 
there  was  a  statement  of  one  good  cnupe  of  action,  and  an 
attempted  statement  of  another  which  called  for  a  species  of 
relief  which  would  not  be  conceded  under  any  state  of  the 
pleading,  we  think  a  demurrer  for  misjoiniler  ought  not  to 
lie.  It  must  be  premised  that  this  coipplaint  is  not  divi<ied 
into  separate  counts  or  causes  of  action,  but  is  a  continuous 
•tateraent  of  facts,  only  two  paragraphs  of  which,  tiio  twenty- 
first  and  twenty-seventh,  together  with  the  prayer,  indicate  a 
design  to  claim  relief  other  than  by  the  injunction.  Strike 
out  such  portions  of  the  paragraphs  mentioned  as  |)€rtain  to 
the  appellant's  prospective  profits  under  its  bid  and  the 
prayer  for  a  mandamus  and  there  will  be  left  only  a  tax- 
payer's complaint  for  injunction,  which,  in  our  view,  is  the 
only  sustainable  cause  of  action. 

The  generally  accepted  rule  is,  that  the  courts  will  not  by 
mandamus  compel  a  municipal  corporation  to  enter  into  a 
contract  with  one  who  shows  himself  to  have  been  the  lowest 
bidder  in  a  competition  of  this  kind:  High  on  Extraordi- 
nary Legal  Remedies,  sec.  92;  State  v.  Board  of  Education,  24 
Wis.  683;  Kelly  v.  Chicago,  62  111.  281;  State  v.  McGrath,  91 
Mo.  386;  Douglass  v.  Commonwealth^  103  Pa.  St.  659;  Madi- 
son  V.  Harbor  Board,  76  Md.  395. 

The  case  of  Bnum  v.  Sweeny,  5  Wash.  712,  is  distinguish- 
able from  the  foregoing  citations  in  that  the  adjudication 
there  had  was  upon  an  appeal  which  lay  directly  from  the 
board  of  county  commissioners  to  the  superior  court,  and 
there  was  only  one  bid  which  was  entitled  to  consideration 
under  the  statute.  Added  force  is  ***  given  to  tlie  rule  by 
our  statute  which  provides  that  the  council  may  reject  all 
bids  presented  and  readvertise  at  their  discretion. 

On  the  other  hand,  tiie  agents  of  municipal  corporations 
must  maintain  themselves  within  the  law  iu  the  mutter  of 
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awarding  contracts,  and,  if  through  fraud  or  manifest  error 
not  within  the  discretion  confided  to  them,  they  are  proceed- 
ing to  make  a  contract  which  will  illegally  cast  upon  taxpay- 
ers a  substantially  larger  burden  of  expense  than  is  necessary^ 
the  courts  will  interfere  by  injunction  to  the  effect  of  restrict- 
ing their  action  to  proper  bounds:  Beach  on  Public  Corpora- 
tions sees.  634,  635;  Dillon  on  Municipal  Corporations,  sec. 
922;  Crampton  v.  Zahris He,  101  U.  S.  601;  Mayor  v.  Keyser^ 
72  Md.  107;  People  v.  Dwyer,  90  N.  Y.  402;  High  on  Injunc- 
tions, sees.  1251-1253. 

The  case  of  State  v.  Milligarif  3  Wash.  144,  in  no  wa}'  con- 
travenes this  rule.  The  sole  matter  of  discretion  there  dis- 
cussed was  that  as  to  whether  the  council  of  the  city  of 
Tacoma  could,  under  the  peculiar  language  of  the  city  charter, 
contract  with  one  who,  at  the  time,  was  not  the  publisher  of 
a  newspaper;  and  all  that  was  said  upon  the  subject  of  non- 
interference by  courts  of  equity  was  directed  to  that  point, 
and  nothing  else.  And  so,  in  this  case,  even  under  the  strict 
language  of  the  statute  requiring  the  contract  for  advertising 
to  be  let  to  the  lowest  bidder,  it  must  be  conceded  that  there 
would  be  some  discretion  of  a  judicial  character  left  to  the 
council.  A  guide  to  the  exercise  of  this  discretion  was  en- 
acted in  ordinance  number  3,  providing  that  the  newspaper 
must  have  been  published  at  least  one  year,  and  that  a  bond 
should  be  given  by  the  contractor.  So,  also,  if  the  proposed 
contract  were  to  cover  many  different  items,  bid  for  at  differ- 
ent rates,  and  the  quantities  were  not  previously  ascertained, 
it  would  take  an  extremely  strong  case  to  call  for  equitable 
interposition;  as,  also,  if  the  bids  were  **'  for  large  amounts, 
and  the  differences  between  bids  were  small  and  inconsider- 
able: Kelly  V.  Chicago,  62  111.  281. 

The  responsibility  of  the  bidder,  his  experience,  and  his 
facilities  for  carrying  out  a  contract  may  be  looked  into,  and 
an  honest  determination  that  on  the  whole  his  bid  will  not 
be,  in  the  long  run,  the  lowest,  will  be  entitled  to  control: 
Commonwealth  v.  Mitchell,  82  Pa.  St.  343;  Findley  v.  Pittsburgh^ 
82  Pa.  St.  351;  Douglass  v.  Commonwealth,  108  Pa.  St.  559. 

But  in  every  such  case,  in  order  to  protect  itself  from  inter- 
ference, the  contracting  agent  should  judicially  find  the  facts 
which,  in  its  judgment,  render  the  apparently  lowest  bid  not 
the  lowest  in  fact:  Beach  on  Public  Corporations,  sec.  698, 

We  have  this  case  upon  the  complaint  alone,  and  under  its 
allegations  the  cunclusion  cannot  be  escaped  that  there  was 
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on  the  part  of  the  council  a  gross  disregard  of  the  interesta 
committed  to  it  in  making  its  award.  It  found  nothing  but 
that  the  bid  of  Bradley  was  the  lowest  and  best,  but  tlie  cotn- 
plaint  shows  affirmatively  that  the  appellant  was  in  every 
respect  qualified  and  competent,  and  was  equally  entitled  to 
consideration  with  its  competitor.  Yet.  with  the  bidders 
standing  upon  an  equal  footing,  the  contract  was  awarded  to 
that  one  whose  bid  was  almost  four  times  that  of  his  rival, 
without  any  apparent  excuse  or  reason  but  the  arbitrary  will 
of  the  council.  It  was  shown  that  for  the  previous  year  this 
printing  cost  about  five  hundred  dollars,  but  with  tlie  same 
amount  of  work  this  year  it  will  cost  two  thousand;  a  very 
substantial  addition  to  the  tax-roll  of  a  city  of  this  class. 

Kimball  v.  Hew'Uty  2  N.  Y.  Supp.  697,  is  cited  in  support  of 
the  position  that  appellant  ought  not  to  be  allowed  to  main- 
tain an  action  of  this  kind,  in  view  of  the  disclosure  that  its 
interest  is  prompted  by  other  considerations  than  its  liability 
to  excessive  taxation.  Examination  of  the  opinion  in  that 
case  shows  several  other  important  matters  to  have  ***  en- 
tered into  the  decision,  chief  among  which  was  that  the 
action  appeared  to  be  in  the  interest  of  a  bidder  which  had 
attempted  to  perpetrate  a  fraud  on  the  city  by  withdrawing 
its  bid,  which  was  the  lowest  one  made,  and  to  recover  a  cer- 
tified clieck  which  would  have  been  forfeited  had  it  refused 
to  enter  into  a  contract 

Mazet  V.  Pittsburgh,  137  Pa.  St  548,  is  a  well-considered 
case,  holding,  in  effect,  that  if  the  plaintiff  in  cases  of  this 
kind  is  not  a  mere  volunteer,  but  has  a  direct  and  substantial 
interest  in  the  controversy,  as  being  one  who  is  liable  to  be 
taxed,  in  common  with  the  reneral  public,  for  the  work  con- 
tracted  for,  bis  ulterior  motives  will  not  be  permitted  to  dis- 
qualify him. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer  and  proceed  upon  the 
<;ause  of  action  sustained. 

Anders  and  Scott,  JJ.,  concur. 

HoYT,  J.,  dissents.  

MAifDAHtrs  TO  Ck>irrROL  thb  Ezkrcisi  of  OmciAL  DiacRinoN:  8m 
the  extended  notes  to  Weeden  v.  Tonon  Council,  98  Am.  Deo.  375;  Dane  ▼. 
Derliy,  89  Am.  Dea  733.  and  the  notes  to  Wood  T.  StrtUher,  9  Am.  Si.  fiepb 
257,  aad  St(U4  T.  Barne*,  23  Am.  St.  Kep.  525. 
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Injunction  bt  Taxpateb  to  Restrain  Municipality.— A  taxpayer 
may  sastaia  a  bill  to  enjoin  the  inipusitiou  of  an  unjust  and  illegal  burdet> 
on  the  municipality  or  to  prevent  its  property  from  being  wasted  or 
squandered:  McCord  v.  Pike,  Iv^l  111.  288;  2  Am.  St.  Rep.  85,  and  extended 
note. 


Bowman  v.  First  National  Bank. 

[9  Washington,  614.] 

Banks  and  Banking— Collections — Trusts. — A  transaction  by  which  » 
draft  is  sent  to  a  bank  for  collection  and  remittance,  collected  and  the 
proceeds  placed  in  its  vaults  by  the  bank,  it  merely  forwarding  a  draft 
in  payment,  establishes,  as  between  the  correspondent  and  tlie  bank, 
the  relation  of  debtor  and  creditor,  and  not  that  of  cestui  que  trust  and 
trustee. 

EviDBNOS. — Judicial  Noticb  is  taken  of  the  fact  that  a  bank,  when  it 
makes  a  collection  for  a  foreign  correspondent,  never,  unless  specially 
directed,  remits  the  specie  collected,  but  instead  thereof  always  take* 
the  specie  to  its  owa  use,  and  sends  therefor  its  draft  or  certificate  of 
deposit. 

Custom — Evidence  to  Prove. — Parties  are  Presumed  to  have  dealt  with 
reference  to  a  general  custom,  and,  in  or<ler  to  correctly  iiiterijret  their 
intentions,  evidence  is  admissible  to  put  the  court  or  jury  in  possessioa 
of  a  knowledge  of  the  custom  in  the  light  of  which  the  parties  trans- 
acted their  business. 

Banks  and  Banking — Trust  Funds. — Funds  in  the  hands  of  a  bank  not 
impressed  with  a  trust  at  the  time  the  bank  ceases  to  do  business  are 
not  impressed  with  a  trust  in  the  hands  of  the  receiver  of  such  bank. 

C.  S.  Voorhees  and  JoneSf  Voorheea  &  Stephens,  for  the  ap- 
pellants. 

Richardson  &  Gallagher,  for  the  respondents. 

•**  HoYT,  J.  This  cause  was  tried  in  the  lower  court  upon 
an  agreed  statement  of  facta,  and  upon  its  determination 
there  has  been  brought  here  and  submitted  on  the  record 
made  up  of  such  agreed  statement  with  the  findings  of  the  *** 
court  as  to  the  facts  and  law  flowing  therefrom.  In  deciding 
the  case  the  superior  court  struck  out  and  refused  to  con» 
aider  certain  paragraphs  of  such  statement,  but  its  action 
in  so  doing  cannot  affect  the  hearing  here.  If  its  action  was 
erroneous  this  court  will  consider  these  paragraphs  as  tliough 
they  had  not  been  stricken,  and,  if  it  was  correct,  we  would 
disregard  them  even  although  they  had  not  been  stricken. 

From  such  statement  of  facts  it  is  made  to  appear  that  on 
the  eleventh  day  of  July,  1893,  the  respondents  sent  to  the 
First  National  Bank  of  Spokane,  for  collection  and   remit- 
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lance,  a  draft  on  P.  Larson  <&  Co.  for  nine  hundred  and 
forty-six  dollars.  That  said  bank  received  said  draft  on  the 
fourteenth  day  of  July,  and  oti  the  22d  collected  the  same^ 
from  said  P.  Larson  <&  Co.  That  the  respondents  did  not  at 
the  time  have  any  account  with  said  bank.  That,  on  the 
twenty-second  day  of  July,  the  bank,  after  having  collected 
the  money,  issued  its  draft  in  the  usual  form  on  the  American 
Exchange  National  Bank  of  New  York  city,  payable  to  the 
order  of  respondents,  for  the  amount  of  the  collection,  less 
its  charges,  and  mailed  it  to  the  respondents  at  their  address^, 
postage  prepaid.  That  before  said  draft  reached  the  respond- 
ents, the  bank  being  insolvent,  did,  on  the  twenty-sixth  day 
of  July,  suspend  and  (5ease  to  do  a  banking  business.  That 
thereafter  the  respondents,  in  the  usual  course  of  business, 
duly  presented  said  draft  to  said  American  Exchange  Na- 
tional Bank  for  payment,  and  payment  thereof  was  refused. 
That  the  said  First  National  Bank,  in  sending  said  draft  to 
respondents  by  mail  as  aforesaid,  followed  the  usual  and 
established  custom  of  banks  in  making  remittances  of  money» 
collected  for  customers  from  outside  the  city  where  the  bank 
is  located.  That  the  money  so  collected  was  by  Ihe  bank 
placed  in  its  vaults  and  commingled  with  other  large  suma 
of  money  contained  therein.  That  soon  after  the  bank 
ceased  to  do  business,  a  bank  examiner  took  possession  of  \\» 
assets,  and  soon  after  transferred  •*•  them  to  a  receiver  duly 
appointed  for  the  purpose  of  winding  up  its  affairs.  That  at 
all  times  after  the  collection  was  made,  as  above  stated,  until 
the  time  the  assets  of  the  bank  were  so  transferred  to  the 
receiver  there  were  moneys  in  the  vault  of  the  bank  in  excess- 
of  the  amount  collected  for  the  respondents.  That  demand 
had  been  regularly  made  upon  both  the  bank  and  the  receiver 
for  the  moneys  so  collected,  but  that  the  same,  or  any  part 
thereof,  had  never  been  paid. 

Under  these  facts  it  is  claimed,  on  the  part  of  the  respond- 
ents, that  in  making  the  collection  the  defendant  bank  acted 
as  their  agent,  and  held  the  money  when  collected,  as  their 
trustee;  that  by  re.ison  of  the  same  having  been  placed  with 
other  moneys  of  the  bank,  and  tlie  receiver  having  come  into 
possession,  by  virtue  of  his  office,, of  certain  of  such  moneys, 
amounting  to  more  than  the  sum  collected,  became  their 
trustee,  and  that  so  much  of  such  money  as  is  necessnry  to 
pay  their  claim  is  a  trust  fund,  which  he  must  pay  to  them 
without  regard  to  the  claims  of  general  creditors. 
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On  the  part  of  the  appellants  it  is  claimed  that  the  trans- 
action between  the  respondents  and  the  defendant  bank 
created  the  relation  of  debtor  and  creditor  as  to  the  moneys 
collected,  and  that  the  bank  never  held  such  moneys  as  the 
trustee  of  the  respondents.  It  is  further  claimed,  that,  even 
if  the  bank  did  so  hold  such  moneys,  the  trust  was  not  im- 
pressed upon  the  property  in  the  hands  of  the  receiver,  for 
the  reason  that  the  identical  money  collected,  or  any  part 
thereof,  had  not  been  traced  into  his  hands.  The  latter  claim 
has  been  most  elaborately  argued  by  the  respective  counsel. 
From  such  argument  it  is  made  to  appear  that  there  is  a 
conflict  of  authority  upon  this  question.  Some  of  the  courts 
hold  to  the  strict  rule  that  the  trust  caimot  be  enforced  unless 
the  specific  property,  or  something  into  which  it  has  been 
changed,  can  be  followed  and  identified;  **''  and  others,  that 
whenever  it  can  be  shown  that  the  estate  in  the  hands  of  the 
receiver  or  assignee  has  been  benefited  or  increased  by  the 
trust  property,  it  will  be  impressed  with  the  trust  relation, 
and  others  take  position  between  these  two  extremes. 

These  questions  are  very  interesting,  and  of  such  para- 
mount importance  that  they  should  not  be  decided  except  in 
a  case  where  their  decision  is  necessary  to  a  determination 
of  the  rights  of  the  parties.  In  the  case  at  bar  such  decision 
is  not  necessary  if  the  relation  created  by  the  transaction 
between  the  respondents  and  the  defendant  bank  constituted 
the  bank  the  debtor  of  the  respondents  instead  of  their  trus- 
tee at  the  time  the  bank  went  into  the  hands  of  a  receiver. 
And  this  relation  must  depend  upon  the  understanding  with 
which  the  respondents  must  be  held  to  have  sent  the  collec- 
tion. The  question  of  what  that  understanding  must  be 
held  to  have  been  is  presented  under  two  branches.  One  re- 
quires its  determination  upon  the  question  of  the  forwarding 
of  the  claim  for  collection,  and  remittance;  uninfluenced  by 
any  thing  done  thereafter  and  the  other  upon  the  like  facta 
as  influenced  by  the  action  of  the  parties  after  the  collection. 
The  determination  of  the  first  branch  of  the  question  in  the 
light  of  the  admission  in  the  statement  of  facts  does  not 
seem  to  us  difficult.  It  is  admitted  that  when  the  bank, 
after  having  made  the  collection,  placed  the  money  in  its 
vaults  as  its  own,  and  remitted  therefor  its  draft  on  its  New 
York  correspondent,  it  acted  in  accordance  with  the  general 
custom  of  banks  in  such  transactions,  and,  such  being  the 
fact,  it  would  seem  that  the  relation  of  debtor  and  creditor 
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was  created.  If  this  was  the  general  custom  the  legal  effect 
of  forwarding  the  collection  and  directing  remittance  of  the 
proceeds  would  be  the  same  as  though  the  money  had  been 
paid  to  the  bank  for  its  draft,  which  it  was  at  the  same  time 
required  to  issue.  And  such  a  transaction  between  a  bank 
"•**  and  one  of  its  customers  has  never  been  held  to  create 
any  trust  relation  between  such  customer  and  the  bank. 
Under  such  circumstances  the  title  to  the  money  passes  to 
the  bank,  and  its  responsibility  to  the  one  who  pays  it  to 
them  is  thereafter  tiiat  of  a  drawer  of  the  bill  of  exchange. 

It  follows  that,  under  the  conceded  facts,  the  bank  be- 
came the  debtor  of  respondents,  and  not  their  trustee.  This 
admission  was  stricken  out  in  the  lower  court,  but  we  see  no 
reason  why  it  was  not  material  to  show  that  a  general  cus- 
tom existed  which  had  a  bearing  on  the  transaction  between 
the  parties.  And  we  think  that  the  rights  of  the  parties 
«hould  be  determined  in  the  light  of  this  general  custom.  If 
it  was  a  general  custom  the  parties  are  presumed  to  have 
dealt  with  reference  thereto,  and,  in  order  to  correctly  inter- 
pret their  intentions,  the  court  or  jury  should  be  put  in  pos- 
eession  of  the  custom  in  the  light  of  which  they  transacted 
their  business.  But  the  result  would  necessarily  be  the 
same  if  this  paragraph  of  the  statement  of  facts  had  been 
left  out.  The  custom  of  banks  in  regard  to  making  collec- 
tions and  remitting  therefor  is  so  well  established,  and  has 
become  so  universally  known,  that  knowledge  thereof  must 
be  imputed  to  the  courts,  and  they  are  tlierefore  required  to 
take  judicial  notice  of  tlie  fact  that  a  bank,  when  it  makes  a 
collection  for  a  foreign  correspondent,  never,  unless  specially 
■directed  so  to  do,  remits  the  specie  collected,  but  instead 
thereof  always  takes  the  specie  to  its  own  use,  and  sends 
therefor  its  draft  or  certificate  of  deposit. 

Among  the  large  list  of  authorities  which  could  be  cited  to 
fiustain  this  proposition  we  call  attention  to  the  following: 
1  Morse  on  Banks  and  Banking,  sec.  248;  Jockusch  v.  Towsey^ 
51  Tex.  130;  Manne  Bank  v.  Fulton  Bank,  2  Wall.  252; 
Marine  Bank  v.  Ruskmore,  28  111.  463;  Tinkham  v.  Heyworthy 
51  111.  5i9. 

It  follows  that,  in  our  opinion,  the  transaction,  even  if  •*• 
tminfluenced  by  any  action  of  the  respondents  after  tlie  col- 
lection was  made,  would  have  established  between  them  and 
the  defendant  bank  the  relation  of  creditor  and  debtor,  and 
not  that  of  cestui  que  trust  and  trustee.     But,  if  this  were  not 
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BO,  the  act  of  the  respondents  in  receiving  the  draft  and  for- 
warding it  for  collection  would  clearly  show  an  intent  on 
their  part  to  pass  the  title  to  the  specie  collected  to  the  de- 
fendant bank,  and  accept  its  responsibility  as  drawer  of  the 
draft  of  which  they  were  the  payees  in  lieu  thereof.  They 
accepted  such  draft  without  objection,  and  disposed  of  it  in 
the  usual  course  of  business,  and  by  so  doing  put  themselves 
in  the  same  relation  to  the  bank  as  they  would  have  been  if 
they  had  forwarded  the  money,  and  directed  it  to  send  its 
draft  or  certificate  of  deposit  therefor. 

No  funds  impressed  with  a  trust  in  favor  of  the  respond- 
ents were  in  the  hands  of  the  bank  at  the  time  it  ceased  to 
do  business;  hence  the  funds  in  the  hands  of  the  receiver  are 
not  impressed  with  any  trust  in  their  favor. 

The  judgment  of  the  superior  court  must  be  reversed,  and 
the  cause  remanded  with  instructions  to  dismiss  the  action. 

Dunbar,  C.  J.,  and  Scott,  Anders,  and  Stiles,  JJ.,  con- 
cur.   

Banks— Collections— Debtor  and  Creditor. — ^The  relation  between  a 
bank  transmitting  paper  for  collection  and  a  bank  receiving  and  collect- 
ing such  paper  and  mingling  its  proceeds  with  its  otlier  funds,  ia  that  of 
debtor  and  creditor  merely:  First  Nat.  Bank  v.  Dacis,  114  N.  C.  343;  41 
Am.  St.  Rep.  795,  and  note.  If  a  collection  indorsed  to  a  bank  ia  collected 
by  it,  and  it  afterward  makes  an  assignment  for  the  benefit  of  creditors, 
the  relation  between  it  and  the  owner  of  the  property  is  that  of  debtor  and 
creditor,  and  lie  cannot  impose  any  trust  upon  the  proceeds  in  tiie  hands  of 
the  assignee,  unkss  there  was  some  arrangement  by  which  the  funds  wez-e 
to  be  held  separate  and  the  identical  proceeds  remitted:  Akin  V.  Jones,  9i 
Tenu.  353;  4-'  Am.  St.  Rep.  921,  and  note. 

Custom— When  Presumed  to  Have  Entered  into  Contract. — When  a 
custom  is  general,  every  person  who  makes  a  contract  is  presumed  to  know 
the  custom,  and  it  enters  into  the  contract  and  binds  him:  Horan  v.  Strac^ 
han,  8G  Ga.  408;  22  Am.  St.  Rep.  471.  A  custom,  if  known  to  the  partiea 
to  a  contract  to  which  ic  relates,  is  obligatory,  and  unless  excluded  by  the 
terms  of  the  contract  enters  into  it,  and  is  regarded  as  a  part  of  it:  First 
Nat.  Bank  v.  Fiske,  133  Pa.  St.  241;  19  Am.  St.  Rep.  635,  and  note. 
Knowledge  of  a  usage  may  be  inferred  from  circumstances  or  implied  from 
its  notoriety:  Barry  v.  Hannibal  etc.  Ry.  Co.,  98  Mo.  62;  14  Am.  St.  Rep. 
610.  See,  also,  the  note  to  Alutuul  Assur.  Society  v.  Scottish  Union  etc  In»» 
Co.,  10  Am.  St.  Rep.  826. 
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Kliefoeth  v.  Statib. 

[88  WUCONVIM,  163.] 
"NiOHT-Tnn,"  What  is. — In  the  absence  of  statutory  definition,  it  i» 
"  night-time"  so  long  m  a  man's  face  cannot  be  discerned;  otherwise^ 
without  taking  moonlight  into  consideration,  it  is  daytime.  Hence» 
an  instruction  fixing  the  end  of  night  and  the  commencement  of  day  at 
exactly  one  hour  before  sunrise  is  erroneous. 

Klieforth  and  another,  the  plaintiffs  in  error,  were  con- 
victed of  assault  and  battery  upon  one  F.  M.  Larab,  who,  orv 
on  the  morning  of  September  1,  1893,  between  the  hours  of  4 
and  5  o'clock,  shot  and  killed  a  duck.  Klieforth  was  a  game^ 
warden,  and,  as  such,  arrested  Lamb  within  a  few  minutes 
after  the  shot  was  fired.  One  Cummings  assisted  Kliefortb 
in  making  the  arrest.  Klieforth  was  authorized,  under  the 
statute,  to  arrest  any  person,  without  a  warrant,  whom  ha 
found  in  the  act  of  shooting  ducks  "in  the  night-time.'* 
PlaintiiTd  in  error  were  therefore  guilty  of  committing  the  as- 
sault and  battery  charged,  if  the  shooting  was  done  in  the 
daytime;  otherwise  they  were  not.  The  case  turned  upon 
this  one  question  of  fact.  The  state's  evidence  showed  that 
the  duck  was  shot  at  4:30  o'clock  A.  M.,  wliile  the  evidence  for 
the  defense  showed  that  it  was  shot  at  4:04.  It  was  proved 
that  the  sun  rose  at  5:21.  The  court  instructed  the  jury  a» 
stated  in  the  opinion.  Plaintiffs  in  error  were  found  guilty^ 
and  sued  out  a  writ  of  error. 

James  J.  Dick  and  Frank  M.  Lawrence,  for  the  appellants. 

Attorney  General  and  J.  if.  Clanceyj  assiatant  attorney  gen- 
§ralf  for  tlie  state. 
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168  WiNSLOW,  J.  The  pivotal  question  in  the  case  was 
whether  the  duck  was  shot  in  the  niglit-time  or  in  the  day- 
time; and  the  court  charged  the  jury  that  if  it  was  shot  be- 
fore 4:21  A.  M.,  then  it  was  shot  in  the  night,  and  if  after  that 
time,  then  it  was  shot  in  the  daytime.  This  instruction 
fixed  the  end  of  night  and  the  comnicncement  of  day  at  a 
definite  minute  of  time — just  one  hour  before  sunrise.  We 
have  been  referred  to  no  authority  wiiich  sustains  this  defini- 
tion of  "  niglit,"  and  we  think  that  it  must  be  lield  erroneous. 
In  the  case  of  burglary  the  rule  is  thus  stated  by  Blackstone 
(4  Blackstone's  Commentaries,  224):  "If  there  be  daylight 
or  crepusculum  enough,  begun  or  left,  to  discern  a  man's  face 
■withal,  it  is  not  burglary.  But  this  does  not  extend  to 
tnooiilight."  This  rule  was  approved  by  this  court  in  Nicholls 
V.  State,  68  Wis.  416;  60  Am.  Rep.  870.  It  is  substantially 
supported  by  the  general  current  of  decisions  in  those  states 
where,  as  in  Wisconsin,  there  is  no  statutory  definition:  16 
Am.  &  Eng.  Ency.  of  Law,  707,  and  cases  cited  in  note  3. 
AVe  see  no  good  reason  for  applying  one  definition  to  the 
-word  in  "burglary"  and  another  definition  in  a  prosecution 
for  violation  of  the  game  laws.  It  is  plain  that,  in  view  of 
***  the  evidence,  the  erroneous  definition  given  by  the  court 
might  have  been,  and  probably  was,  very  prejudicial  to  the 
defendants'  case. 

By  the  Court.  Judgment  reversed,  and  cause  remanded 
for  a  new  trial.  

NiQHT-TiHK  is  sometimes  defined  by  the  stabate  as  the  period  between 
sunset  and  sunrise.  At  common  law  it  was  not  confined  to  this  exact  period, 
but  was  extended  to  that  period  when  there  was  not  enough  daylight  left  to 
discern  a  man's  face.  The  fact  that  the  features  can  be  distinguished  by 
refiection  from  the  street  lights  on  the  snow  or  by  moonlight  does  nol 
affect  the  question  of  time  in  respect  to  burglary:  See  note  to  People  ▼• 
Jtkhard*,  2  Am.  St.  Rep.  388. 
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State  v.  Jdneau. 

[88  Wisconsin,  180.] 

WmrcNKs — CoMFCTKNOT  OF  CuiLu  TO  Tkstiit. — The  eompetenoy  of  » 
chilli  above  the  age  of  four  years  to  testify  as  a  witness  is  a  questioD* 
addressed  to  the  discretion  of  the  trial  court,  and  must  be  determined 
by  an  examination  of  the  child  in  court.  Competency,  in  such  a  case, 
depends  upon  intellii^ence. 

Cbihinal  Law — "Opkn  and  Gross  Lewdness" — Evidence. — A  persoa 
maybe  convicted  of  the  offense  of  "open  and  gross  lewdness,"  apou 
the  testimony  of  a  child  five  years  and  five  months  old,  who  was  less 
than  five  years  old  when  the  offense  was  committed,  if  there  it  some 
corroboration  of  its  testimony. 

Oboss  Lewdness,  Act  or,  is  "Open,"  When.— Under  a  statute  providing: 
for  the  punishment  of  "open  and  gross  lewdness,"  an  act  of  gross  lewd* 
ness  is  "  open"  though  committed  in  a  private  place,  and  in  the  pres- 
ence of  but  one  person.  Hence,  such  an  act  is  "open"  if  committed 
in  the  presence  of  a  cliild  of  tender  years. 

Juneau  was  convicted  of  the  statutory  offense  of  "open 
and  gross  lewdness  and  lascivious  behavior,"  alleged  to  have 
been  committed  in  a  building  occupied  by  the  defendant,  no 
one  being  present  at  the  time  except  the  defendant  and  a  lit- 
tle girl  named  Clara  Brown,  who  was  at  that  time  about  four 
years  and  nine  months  old,  and  who  was  about  five  years  and 
five  months  old  at  the  time  of  the  trial.  The  alleged  offense 
consisted  of  the  indecent  exposure  of  defendant's  person  to- 
said  child,  and  the  commission  of  an  indecent  assault  upoD 
her.  The  conviction  was  had  upon  the  child's  testimony^ 
corroborated  by  that  of  her  mother,  and  a  physician  who  wa& 
called  to  examine  her  a  short  time  after  the  alleged  assault. 
The  following  questions,  considered  important  and  doubtful 
by  the  trial  judge,  were  certified  for  the  decision  of  the  su- 
preme court:  1.  "  Did  the  circuit  court  err  in  permitting  the 
child,  Clara  Brown,  to  testify  in  this  case"  ?  2.  "Can  a  con- 
viction for  a  criminal  offense  be  sustained  upon  the  testimony 
(with  some  corroboration)  of  a  child  who  was  under  the  age 
of  five  years  at  the  time  the  offense  is  alleged  to  have  been 
committed  "  ?  3.  **  Is  an  act  of  gross  lewdness  *  open,*  within 
the  meaning  of  section  4579  of  the  Revised  Statutes,  whei* 
committed  in  a  private  place,  and  when  no  one  is  present 
except  the  defendant  and  the  person  upon  whom  the  act  is 
alleged  to  have  been  committed"?  The  report  of  the  case 
to  the  supreme  court  was  made  under  section  4721  of  the 
Revised  Statutes. 
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Attorney  General  and  /.  M.  Clancey,  assistant  atiornsy  genr 
traly  for  the  plaintiff. 

S,  S.  Hamilton,  for  the  defendant 

•®'  Newman,  J.  It  seems  to  be  the  settled  law  that,  after 
four  years  of  age,  a  child  is  not  incompetent  to  testify  as  a 
witness  by  reason  of  any  rule  of  law  which  excludes  him. 
Whether  a  child  above  that  age  is  competent  to  testify  de- 
pends upon  his  intelligence,  which  is  to  be  determined  by  the 
trial  court  by  examination  of  the  child  in  court.  The  ques- 
tion is  addressed  to  the  discretion  of  the  trial  court.  Its  de- 
termination on  such  examination  is  final,  except  in  a  clear 
-case  of  the  abuse  of  its  discretion.  "It  may  be  regarded  as 
well  se'tle  I  that  whenever  there  is  intelligence  enough  to  ob- 
-serve  and  to  narrate,  there  a  child  (a  due  sense  of  the  obligation 
of  an  oath  being  shown)  can  be  admitted  to  testify":  1  Whar- 
ton on  Evidence,  3d  ed.,  sec.  898.  "Age,  at  least  after  four 
years  are  past,  does  not  touch  competency;  and  the  question  is 
one  of  intelligence,  which,  whenever  a  doubt  arises,  the  court 
will  determine  to  its  own  satisfaction  by  examining  the  infant 
on  his  knowledge  of  the  obligation  of  an  oath,  and  the  religious 
and  secular  peralties  for  perjury":  1  Wharton  on  Evidence, 
sec.  399.  "  It  will  require  a  strong  case  to  sustain  a  reversal 
of  the  ruling  of  the  court  exanjining  such  a  witness":  1 
Wharton  on  Evidence,  sec.  400.  See  cases  cited  in  the  brief 
of  the  attorney  general.  Also,  State  v.  Morea,  2  Ala.  275; 
Wade  V.  State,  5U  Ala.  164;  Blackwell  v.  State,  11  Ind.  196; 
State  V.  Denis,  19  La.  Ann.  119;  People  v.  Bernal  10  Cal.  66; 
State  V.  Wliittier,  21  Me.  341;  38  Am.  Dec.  272;  State  v.  Le 
Blanc,  3  Brev.  339;  State  v.  Jackson,  9  Or.  457.  Whether  the 
trial  court  determined  rightly  the  questions  of  the  compe- 
tency of  the  witness  is  not  presented  here.  That  is  a  ques- 
tion of  fact.  *®*  Only  questions  of  law  are  to  be  reported, 
under  the  statute,  or  considered  by  this  court:  State  v.  Gross, 
62  Wis.  41;  State  v.  Cornhauser,  74  Wis.  42.  The  court,  be- 
ing satisfied  of  the  competency  of  the  witness,  did  not  err  in 
permitting  her  to  testify  in  the  case. 

2.  Ordinarily  the  testimony  of  one  competent  witness  is 
8iifli<-ieMt  to  sustain  a  conviction.  There  are  crimes  for 
which  it  is  not  competent  to  convict  upon  the  uncorrobo- 
rated testimony  of  one  witness.  These  are  exceptions  from 
the  general  rule,  created  either  by  statute  or  some  estab- 
Jished  rule  of  the  common  law.     Except  in  these  excepted 
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ca^'es  the  testimony  of  one  witness  answers  at  law.  Even 
the  testimony  of  an  accomplice  is  SMnici(int  {Black  v.  Sl'ite^ 
59  Wis.  471),  and  that  even  in  a  cnpital  case:  Unit(d  States 
V.  Neversnn,  1  Mackey,  152;  United  States  v.  Birki-Ier,  1 
Mackey,  341.  The  weight  of  tlie  evidence  is  for  the  jury. 
If  they  are  satisfied  by  it  beyond  a  reasoimble  doubt,  it  is  le- 
gally sufficient.  Even  in  cases  of  rape  there  is  no  inflexible 
rule  which  requires  corroboration  of  the  complainant's  testi- 
mony. Such  corroboration  is  expected,  and  its  absence  seri- 
ously impairs  the  case  of  the  prosecution.  But  the  law 
itself  is  satisfied  with  such  corroboration  as  is  practically 
procurable;  else  many  crimes  could  be  perpetrated  with  im- 
punity; 1  Wharton's  Criminal  Law,  9th  ed.,  sec.  565.  It  is, 
to  a  great  extent,  in  the  discretion  of  the  trial  court,  in  most 
cases,  whether  corroboration  shall  be  required,  and  how 
?nuch?  Ingalls  v.  State,  4S  Wis.  649;  Black  v.  State,  59  Wis. 
471.  Under  the  direction  of  the  court  an  intelligent  jury 
Jire  not  likely  to  err  in  giving  undue  credit  and  force  to  th© 
testimony.  If  that  should  happen  it  is  nlways  within  the 
power  of  the  court  to  correct  such  a  mistake  by  a  new  trial. 
It  appears  by  the  report  that  there  Wiis  some  corroboratioa 
of  the  principal  witness.  Whether  the  whole  evidence  sup- 
ports the  conviction  cannot  be  answered  here:  Sttile  v.  GrosSf 
62  Wis.  41.  The  court  being  satisfied  by  its  "**  examina- 
tion that  the  witness  was  competent  to  testify,  and  that 
practically  all  the  corroborative  testimony  which  was  practi- 
cally procurable  had  been  produced,  and  being  satisfied  of 
the  truth  of  the  verdict,  the  coiivictlon  is  lawful,  aiid  should 
be  sustained. 

3.  The  act  alleged  against  the  defendant  is  an  act  of 
*'open  and  gross  lewdness,"  within  the  meaning  of  the  stat- 
ute. The  statute  punishes  not  public,  but  open,  lewdness. 
The  phrase  "open  and  gross  lewdness"  is  not  equivalent  to 
the  phrase  "gross  lewdness  in  an  open  place."  The  word 
*'open"  has  no  reference  to  place  at  all,  nor  to  number  of 
people.  It  is  used  simply  to  define  a  quality  of  the  act  of 
lewdness.  It  is  "open  lewdness"  as  opposed  to  "secret" 
lewdness.  It  defines  the  same  act,  regardless  whether  it  is 
committed  in  presejice  of  one  or  of  many.  The  ofiiense  may 
be  committed  by  the  intentional  act  of  exposing  one's  |)erson 
indecently  in  the  presence  of  one  person,  to  whom  it  is  offen- 
sive, as  well  as  in  the  presence  of  many  persons.  It  could 
not  change  the  quality  of  the  act  that  it  was  committed  in 
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the  presence  of  a  child  of  tender  years,  too  innocent  to  be 
oflfended  by  it.  Tlie  benignity  of  the  law  would  neither  pre- 
sume nor  permit  the  consent  of  such  a  child  to  such  an  act: 
Fowler  v.  State,  5  Day,  81;  Grisham  v.  State,  2  Yerg.  589* 
State  V.  Millard,  18  Vt.  574;  46  Am.  Dec.  170;  Commonwealth 
V.  Warden,  128  Mass.  52;  35  Am.  Rep.  357. 

By  the  Court.  The  first  question  is  answered  in  the  neg- 
ative. The  second  and  third  questions  are  answered  in  the 
affirmative.     It  will  be  bo  certified  to  the  circuit  court. 

Witnesses — Children. — The  competency  of  a  child  as  a  witness  depends 
upon  its  intelligence,  its  power  to  distinguish  between  good  and  evil,  and 
its  moral  comprehension  of  the  obligations  of  an  oath:  See  note  to  McGuff 
V.  State,  16  Am.  St.  Rep.  31.  These  matters  must,  of  course,  be  deter- 
mined from  the  court's  examination  of  the  witness.  The  trial  may  be  post- 
poned to  enable  the  child  to  be  instructed  as  to  the  nature  of  an  oath:  Tay- 
lor V.  StaU,  22  Tex.  A  pp.  529;  58  Am.  Rep.  656,  and  note. 

Indecent  Exposure, — Exposure  by  a  man  of  his  private  parts  to  one 
woman  only,  with  solicitation  of  sexual  intercourse,  ia  "open  and  gross 
lewdness  and  lascivious  behavior,"  for  which  an  indictment  will  lie:  State 
y.  Millard,  18  Vt,  543;  46  Am.  Dec.  170.  So  is  indecent  exposure  of  bis 
person  by  a  man  in  a  house  to  a  girl  eleven  years  old:  Conimonvoeallh  y„ 
Warden,  128  Mass.  52;  35Am.  Rep.  367. 


City  Nat.  Bank  op  Dayton,  Ohio,  v.  Kdsworm. 

[83  Wl-CONSIN,  188.] 

Nkqotiablk  Instruments — Defenses. — The  maker  of  a  promissory  not© 
cannot  avoid  payment  thereof  on  the  ground  that  it  was  given  to  com. 
pound  a  felony. 

Negotiable  Instruments — Duress  as  a  Defense. — The  defense  of  duress 
is  not,  as  a  general  rule,  available  in  an  action  upon  a  promissory  note 
given  to  prevent  the  prosecution  of  another  person;  but  one  exception 
to  this  rule  is,  that  a  wife  may  avoid  her  note  made  under  duress  of 
threats  of  criminal  prosecution  against  her  husband,  as  it  ia  for  that 
reason  void. 

To  Constitute  an  Estoppel  in  Pais  some  thing  must  be  said  or  done  by 
the  person  estopped.  The  independent  act  of  another  person,  even 
though  such  other  person  is  her  husband,  cannot  create  such  an  es> 
toppeL 

Ir  A  Loss  MUST  BE  BoRNB  BT  Onb  or  Two  Innocent  Persons,  it  shall 
be  borne  by  hi  in  who  occasioned  it 

DORESS — DlSAFTIRMAKCE  OF  CONTRACT  WITHOUT  RESTORATION  OW  CONSID- 
KBATION. — A  wife  may  avoid  her  contract  for  duress  without  any 
reference  to  formal  restoration  if  she  has  received  no  benefit,  as  thero 
is  nothing  to  restore.  Hence,  if,  under  duress  of  threats  of  criminal 
prosecution  of  her  husband  on  the  charge  of  forging  notes  deposited 
M  collateral  security  for  his  own  uutea  to  a  bank,  a  wife  gives  her 
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note  to  the  bank  for  the  amonnt  of  her  hasband's  notes,  and  the  cashier 
of  the  bank  delivers  the  hnsband's  notes  and  the  collaterals  to  a  friend 
of  the  wife,  who  immediately  hands  them  to  her,  with  the  request  for 
her  to  deliver  them  to  her  husband,  which  she  does,  she  may  avoid  her 
note,  in  an  action  upon  it  by  the  bank,  upon  the  ground  of  duress, 
without  restorini,'  her  husband's  notes  or  the  collaterals  to  the  bank,  a» 
the  has  received  no  benefit. 

Action  by  the  bank  to  recover  the  amount  due  upon  a 
promissory  note  given  to  it,  and  signed  by  MoUie  KuswormI 
The  defendant  pleaded  that  the  note  was  obtained  from  her 
without  any  valuable  consideration  therefor,  through  the 
fraud  of  the  plaintifiTs  agent;  that  it  was  given  to  compound 
a  felony;  and  that  it  was  given  under  duress  of  threats  to 
prosecute  the  defendant's  husband  (then  very  sick,  and  who 
died  soon  thereafter)  for  the  crime  of  forgery,  and  in  consid- 
eration of  the  suppression  of  documentary  proof  of  his  guilt. 
The  defendant  admitted  the  making  of  the  note  and  the 
amount,  but,  not  having  made  full  restitution  to  the  plain- 
tiflF,  which  the  court  below  held  that  she  had  to  do  before 
availing  herself  of  the  ground  of  duress,  a  verdict  for  plain- 
tifif  was  directed  for  the  principal  sum  and  interest,  amount- 
ing to  $5,157.25.  Defendant  appealed  from  the  judgment 
entered  in  accordance  with  the  verdict. 

Bashford,  O'Connor,  Polleys  &  Aylward,  and  Moran^  Kraui 
&  Mayer,  for  the  appellant. 

Charles  Noble  Gregory^  L,  P,  Conoverf  and  S.  8.  Oregory 
for  the  respondent. 

*••  Cassoday,  J.  The  execution  of  the  note  in  suit  having 
been  admitted,  the  plaintiff  offered  no  evidence.  On  the 
part  of  the  defendant  the  evidence,  in  effect,  tends  to  prove: 
That  on,  and  for  some  time  prior  to,  November  1,  1892,  the 
plaintiff  held  two  promissory  notes  which  it  had  received 
*•*  from  the  defendant's  husband,  Moses  Kusworm,  each  of 
which  was  signed  "M.  Kusworm,"  one  being  for  $4,100,  and 
the  other  being  for  $800,  making  an  aggregate  indebtedness 
of  $4,900  for  money  loaned  by  the  plaintiff  to  him,  and  that 
the  same  were  secured  by  four,  five,  or  six  other  notes,  pur- 
porting to  be  executed  by  other  parties,  aggregating  in 
amount  $7,000  or  $8,000,  as  collateral  security  for  the  pay- 
ment of  such  indebtedness  of  $4,900;  that  in  the  forenoon 
of  November  1,  1892,  one  Gebhart,  agent  for  the  plaintiff, 
having  both  of  said  notes,  and  also  said  notes  so  held  as 
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'Collateral,  in  his  possession,  called  on  the  defendant  and 
requested  to  see  her  husband;  that  she  told  him  her  hus- 
band was  very  sick;  that  he  said  it  made  no  matter,  that  he 
must  see  him,  that  her  husband  had  borrowed  $4,900  from 
■the  plaintiff  bank,  and  that  he  had  come  there  to  either  get 
the  money  or  security;  that  she  then  obtained  permission 
from  the  nurse  for  Gebhart  to  see  Mr.  Kusworm;  that  Geb- 
'hart  then  had  an  interview  with  Mr.  Kusworm  in  his  room 
alone,  neither  she  nor  the  nurse  being  present;  that  finally 
Mr.  Kusworm  called  the  defendant,  and  she  went  into  his 
room;  that  Mr.  Kusworm  then  told  her  to  put  on  her  coat 
and  hat,  and  go  with  Mr.  Gebhart  to  Mr.  Stone's  house,  and 
secure  Gebhart  for  $4,900  on  the  mortgage  of  $12,000,  in 
'Which  the  defendant  had  an  equity  of  $6,000,  the  other  $6,000 
of  which  belonged  to  Stone,  a  cousin  of  Mr.  Kusworm;  that 
•Gebhart  then  told  her  that  he  had  notes  with  him  for 
$4,900,  which  her  husband  had  forged;  that  he  would  have 
the  Pinkerton  detectives  take  her  husband  back  to  Ohio,  and 
put  him  in  the  hospital  until  he  was  able  to  go  to  jail,  and 
would  then  put  him  in  prison;  that  she  protested  on  ac- 
count of  her  husband's  dying  condition,  and  that  it  would 
rob  her  home  and  her  two  little  children  of  a  father;  that 
she  almost  fainted;  that  Gebhart  then  said,  "No  matter"; 
that  he  had  come  as  agent  of  the  bank,  and  must  fulfill  his 
*•*  duty;  that  he  must  eitlier  take  Mr.  Kusworm  back  to 
Ohio  or  she  must  take  up  these  notes  which  Mr.  Kusworm 
had  forged;  that  thereupon  she  and  Gebhart  took  a  cab 
and  drove  to  the  oflSce  of  the  plaintifi''8  attorney,  and  that 
the  attorney  then  got  into  the  cab  and  they  all  drove  to 
the  house  of  Stone;  that  Stone  was  not  at  home,  and  so 
she  left  a  note,  requesting  him  to  call  at  the  attorney's 
x>Bice  at  3  o'clock  that  afternoon;  that  she  then  returned 
to  her  home  and  found  her  husband  under  the  effects  of  a 
sleeping-powder,  but  she  was  cautioned  by  the  nurse  not  to 
speak  to  him  for  fear  that  ho  might  die  from  the  efiects; 
that  the  defendant  was  in  a  very  delicate  condition  and 
weak  at  the  time,  having  been  in  the  family  way  for  more 
than  three  months,  but  that  she  managed  to  get  back  to  the 
attorney's  oSice  at  the  time  appointed;  that  she  found  Geb- 
hart and  his  attorney  there,  but  Stone  did  not  arrive  until 
flome  minutes  afterward;  that  Gebhart  at  once  repeated  his 
threats;  that  when  Stone  came  she  introduced  Gebhart  to 
him  as  the  man  who  claimed  that  her  husband  had  forged 


June,  1894.]     City  National  Bank  v.  Kusworm.  883 

notes  to  the  amount  of  $4,900,  and  that  he  had  come  there 
to  secure  the  debt  Mr.  Kusworm  was  li.ible  for,  or  take  him 
back  to  Ohio;  thnt  she  said  that,  in  order  to  prevent  her 
husband  from  being  taken  back  to  Ohio  and  prosecuted,  she 
was  willing  to  turn  over  her  equity  in  the  mortgage  men- 
tioned to  secure  the  plaintiff.  Stone  stepped  out  and  got  the 
mortgage,  and  returned  with  it  in  a  few  minutes,  and  there- 
upon Gebhart  and  his  attorney  took  the  matter  under  advise- 
ment, with  an  agreen)ent  that  she  and  Stone,  respectively, 
would  meet  them  at  the  same  office  the  next  morning  at  11 
o'clock;  that  she  was  compelled  to  wait  in  the  rain  for  a  long 
time  for  the  cable-cars;  that  she  got  home  about  8  o'clock  in 
the  evening;  that  she  found  her  children  waiting,  and  her 
husband  scarcely  able  to  open  his  eyes;  that  she  retired 
without  eating  any  thing,  and  spent  a  sleepless  night;  that, 
upon  returning  to  the  ***  attorney's  office  the  next  morning, 
she  found  Gebhart  and  Stone  there;  that  Gebhart  refused 
to  accept  the  security  she  had  offered,  for  the  reason  that 
Stone's  part  of  the  mortgage  was  prior  to  hers;  that  Gebhart 
finally  offered  to  accept  the  security  if  Stone  would  agree  in 
writing  to  prorate  with  the  plaintiff  in  the  mortgage;  that 
Stone  at  first  refused;  that  Gebhart  then  repeated  his  threats, 
and  the  defendant  cried  and  begged  of  Stone  to  consent  and 
thus  save  her  husband,  and  that  he  would  loss  nothing  by  it; 
and  thereupon  Stone  consented  and  signed  the  agreement, 
and  the  defendant  signed  the  note  in  suit;  that  Gebhart  then 
handed  an  envelope  to  Stone,  supposed  to  contain  the  note  of 
$800  and  the  note  of  $4,100,  each  signed  "  M.  Kusworm,"  and 
also  the  notes  to  the  aggregate  amount  of  seven  or  eight 
thousand  dollars  held  by  the  plaintiff  as  collateral  thereto, 
and  that  Stone  thereupon,  and  in  the  presence  of  Gebhart, 
handed  the  envelope  with  the  notes  therein  to  the  defendant 
with  direction  to  give  them  to  her  husband;  that  the  defend- 
ant took  the  envelope  with  the  notes  therein  from  Stone,  and 
delivered  them  to  her  husband  as  so  directed;  that  she  did 
not  examine  the  notes  in  the  office,  and  never  saw  them 
thereafter,  and  had  no  knowledge  as  to  where  they  were;  that 
she  had  no  conversation  with  Stone,  and  did  not  see  him  on 
either  of  the  days  mentioned  except  in  the  presence  of  Geb- 
hart and  his  attorney;  that  Stone  did  not  see  Mr.  Kusworm 
on  either  of  those  days,  and  had  not  seen  him  for  several 
weeks  before,  and  did  not  see  him  for  several  weeks  after- 
ward; that  the  only  conuectioa  Stone  had  with  the  matter 
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was  by  reason  of  his  owning  a  part  of  the  mortgage  as  men- 
tioned; that  the  defendant  did  not  know  what  her  husband 
had  done  with  the  notes;  that  he  died  December  5,  1892,  and 
she  was  the  executrix  of  his  will;  that  she  had  looked  over 
her  husband's  papers,  but  had  never  found  the  notes. 

**''  The  defendant  positively  swears  that  she  never  signed 
the  $800  note  nor  the  $4,100  note,  and  that  she  never  author- 
ized her  husband  to  sign  either  of  those  notes  or  any  notes;, 
but,  on  her  cross-examination,  a  power  of  attorney  was  pre- 
sented, bearing   date   September   18,  1891,  and    which   she- 
admits  to  have  been  signed  by  her,  authorizing  her  husband 
to  sign  and  indorse  notes;  and  it  is  contended  on  the  part  of 
the  plaintiff  that  Mr.  Kusworm  signed  the  $800  dollar  not& 
and  the  $4,100  note,  respectively,  "M.  Kusworm,"  meaning 
thereby  the  defendant,  Mollie  Kusworm,  instead  of  Moses 
Kusworm.     Whatever  may  be  the  fact  in  that  regard,  yet 
the  evidence  in  the  record  is  very  strongly  against  any  such 
contentions.     There  is  no  evidence  that  either  of  those  notes 
was  signed  by  an  agent  instead  of  the  principal.     There  iff 
no  evidence  that  Gebhart  at  any  time  during  any  of  the  sev- 
eral  interviews    mentioned    claimed  or  pretended   that  the- 
defendant  was  the  maker  of  either  of  those  notes,  nor  that 
the  defendant  was,  at  any  time  before  the  making  of  the 
note  in  suit,  in  any  way  indebted  to  the  plaintiff,  nor  that  he 
was  there  seeking  security  for  any  indebtedness  of  the  de- 
fendant.    Since  the  verdict  was  directed  for  the  plaintiff  we 
must,  for  the  purposes  of  this  appeal,  assume  that  the  $800 
note  and  the  $4,100  note  were  each  signed  "  M.  Kusworm" 
by  Moses  Kusworm,  as  and  for  his  own  signature,  and  not 
as  and  for  the  signature  of  his  wife. 

There  is  no  evidence  that  Mr.  Kusworm  actually  forged 
any  note,  but  simply  that  Gebhart  charged  him  with  having 
forged  the  notes,  as  mentioned.  It  is  true  that  the  defendant 
testified  to  the  effect  that  Gebhart  claimed  that  he  had  forged 
notes  in  the  amount  of  $4,900;  but,  from  the  whole  evidence^ 
it  is  very  apparent  that  the  real  charge  made  by  Gebhart 
was  to  the  effect  that  Mr.  Kusworm  had  forged  sundry  names 
to  the  four,  five,  or  six  notes,  aggregating  $7,000  or  $8,000, 
which  the  plaintiff  held  as  collateral  security  for  his  indebt- 
edness to  the  plaintiff  ***  bank,  as  mentioned.  Upon  such 
evidence  the  trial  court  directed  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant.  The  correctness  of  such 
ruling  is  the  only  question  here  for  review. 
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Manifestly  the  defendant  cannot  avoid  paying  the  note 
cipon  the  mere  ground  that  it  was  given  to  compound  a 
felony:  Catlin  v.  Heiiton,  9  Wis.  476;  Schultz  v.  Catlin,  78 
Wis.  611.  The  only  defense  available,  if  any,  would  seem  to 
be  that  the  defendant  was  prevailed  upon  to  give  the  note  in 
«uit  by  duress.  As  a  general  rule  the  defense  of  duress  is 
not  available  in  an  action  upon  a  note  given  to  prevent  the 
criminal  prosecution  of  another  person.  To  this  rule  there 
are  certain  well-established  exceptions.  Among  other  excep- 
tions, a  wife  may  avoid  her  contract,  otherwise  valid,  by  rea- 
son of  a  threatened  criminal  prosecution  of  her  husband,  and 
conversely;  and  so  a  father  may  avoid  his  contract  by  reason 
of  a  threatened  criminal  prosecution  of  his  son,  and  con- 
versely. Thus,  in  Bayley  v.  Williams,  4  Giff.  688,  affirmed, 
Williama  v.  Bayley,  L.  R.  1  H.  L.  200,  a  son  forged  his  father's 
name,  as  indorser,  upon  certain  promissory  notes,  and  ob- 
tained money  thereon  from  his  bankers.  The  fact  of  the 
forgeries  having  been  discovered,  which  the  son  did  not  deny, 
the  bankers,  without  any  direct  threat  of  any  prosecution, 
insisted  upon  a  settlement,  to  which  the  father  was  to  be  a 
party.  The  father  consented,  and  agreed  in  writing  to  make 
an  equitable  mortgage  of  his  property  to  secure  his  son's 
indebtedness;  and  it  was  held  that  the  father  was  not  a  free 
and  voluntary  agent  in  the  making  of  such  agreement,  and 
hence  that  the  same  was  invalid.  The  threatening  language 
to  the  father  in  that  case  was:  "  If  the  bills  are  yours  we  are 
all  right;  if  they  are  not  we  have  only  one  course  to  pur- 
sue; we  cannot  be  parties  to  compounding  a  felony.  It  is  a 
serious  matter.  It  is  a  case  of  transportation  for  life."  This 
is  exceedingly  mild  when  compared  with  the  language  ad- 
dressed *••  to  Mrs.  Kusworm,  and  yet,  in  the  opinion  of  Lord 
Westbury  in  that  case,  it  is  said:  "  I  regard  this  as  a  trans- 
action which  must  necessarily,  for  purposes  of  public  utility, 
be  stamped  with  invalidity,  because  it  is  one  which  undoubt- 
edly, in  the  first  place,  is  a  departure  from  what  ought  to  be 
the  principles  of  fair  dealing  between  man  and  man;  and  it 
is  also  one  which,  if  such  transactions  existed  to  any  consid- 
erable extent,  would  be  found  productive  of  great  injury  and 
mischief  to  the  community."  The  same  principle  has  fre- 
quently been  applied  in  avoiding  contracts  made  to  prevent 
the  criminal  prosecution  of  a  parent  or  child,  a  husband  or  a 
wife,  not  only  in  England,  but  in  this  country:  WMtmore  v. 
Farley,  43  L.  T.,  N.  S.,  192,  affirmed  45  L.  T.,  N.  S.,  99;  Seear 
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V.  Cohen,  45  L.  T.,  N.  S.,  589;  McClalchie  v.  Haslam,  63  L.  T., 
N.  S.,  376;  Harris  v.  Carmody,  131  Mass.  51;  41  Am.  Rep. 
188;  Foley  v.  Greene,  14  R.  I.  618;  51  Am.  Rep.  419;  Coffman 
V.  Lookout  Bank,  5  Lea,  232;  40  Am.  Rep.  31;  First  Nat,  Bank 
V.  Bryan,  62  Iowa,  42;  Southern  Exp.  Co.  v.  Duffey,  48  Ga. 
358;  National  Bank  v.  Kirk,  90  Pa.  St.  49;  Jordan  v.  Elliott, 
12  Week.  Not.  Gas.  56;  S/iaron  v.  Gager,  46  Gonn.  189;  il/c- 
Mahon  V.  Smif/i,  47  Conn.  221;  36  Am.  Rep.  67;  Central  Bank 
V.  Copeland,  18  Md.  305;  81  Am.  Dec.  597;  Tapley  v.  Tapley,  10 
Minn.  448;  88  Am.  Dec.  76;  Meech  v.  Lee,  82  Mich.  274;  Eadie 
V.  Slimmon,  26  N.  Y.  9;  82  Am.  Dec.  395;  Osborn  v.  Rohbins, 
36  N.  Y.  365;  Adams  v.  /r»ingr  i^a«.  J5a?iifc,  lid  N.  Y.  606;  15 
Am.  St.  Rep.  447;  Schultz  v.  Culbertson,  46  Wis.  313;  49  Wis. 
122;  Schultz  v.  Catlin,  78  Wis.  611.  Upon  these  adjudica- 
tions and  the  evidence  before  us  it  is  very  clear  that  the  note 
upon  which  this  action  is  brought  was  obtained  from  defend- 
ant by  duress,  and  is  for  that  reason  void. 

It  is  contended,  however,  that  duress  is  a  species  of  fraud, 
and  that  the  defendant  cannot  rescind  the  contract  for  duress 
without  first  restoring  to  the  plaintiflf  the  benefits  secured  by 
making  the  contract.  It  is  undoubtedly  true  that,  if  a  party 
invokes  the  aid  of  equity  to  set  aside  a  contract  by  virtue  of 
which  he  has  received  a  benefit,  he  will  ****  be  required  to 
restore  such  benefit  as  a  condition  of  obtaining  such  relief. 
This  is  upon  the  familiar  principle  of  estoppel  in  pais.  Thus, 
where  a  party  affirms  a  contract  in  part,  he  is  thereby  es- 
topped from  disaffirming  it  as  to  the  residue.  "  It  is  a  doc- 
trine," said  Nelson,  J.,  "  when  properly  understood  and 
applied,  that  concludes  the  truth  in  order  to  prevent  fraud 
and  falsehood,  and  imposes  silence  on  a  party  only  when  ia 
conscience  and  honesty  he  should  not  be  allowed  to  speak": 
Van  Rensselaer  v.  Kearney,  11  How.  326.  "  In  short,  and  in 
popular  language,"  said  Wilde,  B.,  "  a  man  is  not  permitted 
to  charge  the  consequences  of  his  own  fault  on  others,  and 
complain  of  that  which  he  has  himself  brought  about ": 
Swan  V.  North  British  Australasian  Co.,  7  Hurl.  &.  N.  633. 
"The  doctrine  of  estoppel  in  pais  always  presupposes  error 
on  one  side  and  fault  or  fraud  upon  the  other,  and  some 
defect  of  which  it  would  be  inequitable  for  the  party  against 
whom  the  doctrine  is  asserted  to  take  advantage":  Morgan 
V.  Railroad  Co.,  96  U.  S.  716. 

The  question  recurs  whether,  upon  the  principles  stated, 
the  defendant  has  done  any  thing  to  estop  her  from  defend- 
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ing  against  the  note  in  suit.  She  is  not  here  invoking  the 
aid  of  a  court  of  equity.  She  is  simply  resisting  the  enforce- 
ment of  an  executory  contract  on  the  ground  that  her  signa- 
ture to  the  same  was  procured  by  duress.  As  indicated,  her 
defense,  as  appears  from  the  record,  is  complete,  unless  her 
conduct  has  been  such  as  to  render  it  inequitable  for  her  to 
make  it.  It  certainly  cannot  be  said  as  a  matter  of  law, 
upon  the  record  before  us,  that  the  defendant  received  any 
pecuniary  benefit  or  consideration  for  signing  the  note  in  suit, 
or  that  she  was  in  any  way  liable  upon  or  on  account  of  any 
of  the  notes  surrendered  by  the  plaintiff  at  the  time  she  signed 
that  note.  If  the  evidence  before  us  is  true,  then  she  signed 
that  note  for  the  sole  purpose  of  saving  her  sick  husband 
from  arrest,  prosecution,  *•*  and  imprisonment.  The  envel- 
ope containing  the  notes  of  $800,  and  $4,100,  each  signed 
*'  M.  Kusworm,"  and  the  collaterals  thereto,  was  not  delivered 
by  Gebhart  to  the  defendant,  but  to  Stone.  Stone  thereupon, 
in  the  presence  of  Gebhart,  handed  the  same  to  the  defendant, 
with  the  direction  that  she  deliver  the  same  to  her  husband. 
In  pursuance  of  such  direction  she  did  deliver  the  same  to 
her  husband.  If  the  evidence  in  the  record  is  true,  then  that 
is  all  she  ever  saw  of,  or  had  to  do  with,  that  envelope  or  any 
of  the  notes  thus  contained  therein.  There  is  no  evidence  in 
the  record  that  the  defendant  exacted,  as  a  condition  of  her 
signing  the  note  in  suit,  that  Gebhart  should  surrender  to  her 
any  of  the  notes  so  contained  in  that  envelope,  or  that  there 
was  any  agreement  or  understanding  to  that  efifect.  Stone 
was  a  cousin  of  Mr.  Kusworm,  and  apparently  his  friend; 
but  there  is  no  evidence  that  he  was  his  agent,  or  had  any 
autiiority  to  act  for  him,  much  less  that  he  acted  as  the  agent 
of  the  defendant.  What  he  did  in  the  matter  was  purely 
voluntary  on  his  part,  and  as  the  result  of  his  owning  a 
mortgage  with  the  defendant,  as  mentioned.  Upon  the  evi- 
dence before  us  the  legal  effect  of  the  transaction  seems  to 
be  no  dififerent  than  it  would  have  been  had  Mr.  Kusworm 
been  present,  and  Gebhart  had  delivered  the  envelope  with 
the  notes  therein  directly  to  him.  Suppose  such  had  been 
the  facts,  and  Mr.  Kusworm  had  immediately,  in  the  pres- 
ence of  Gebhart,  thrown  the  notes  contained  in  the  enve- 
lope into  the  fire  and  burned  them  up,  would  the  defendant 
thereby  have  been  estopped  from  making  the  defense  of  du- 
ress?   In  some  of  the  cases  cited  the  wife  signed  the  con- 
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tract  by  the  duress  of  her  husband;  nevertlieless,  it  was  held 
that  her  defense  of  duress  was  available. 

There  can  be  no  such  thing  as  estoppel  in  pais,  except  by 
Teason  of  something  said  or  done  by  the  person  estopped; 
certainly  not  by  the  independent  act  of  another  person,  *** 
even  though  such  other  be  her  husband.  The  mere  fact  that 
the  defendant  delivered  the  package  to  her  husband,  as  di- 
rected in  the  presence  of,  and  acquiesced  in  by,  the  plaintiff's 
agent,  does  not  make  it  inequitable  for  her  to  resist  the  en- 
forcement of  an  executory  contract  which  she  signed  only  by 
reason  of  the  plaintiffs  duress.  It  is  a  well-recognized  prin- 
ciple of  law  that,  where  a  loss  must  be  borne  by  one  of  two 
innocent  persons,  it  shall  be  borne  b}'  him  who  occasioned  it: 
Karow  v.  Continental  Ins.  Co.,  hi  Wis.  61;  46  Am.  Rep.  17, 
and  cases  there  cited.  If  the  two  parties  were  equally  inno- 
cent, yet  if  the  notes  contained  in  the  envelope  were  destroyed 
by  Mr.  Kusworm  without  the  privity  of  his  wife,  then  it  was 
in  consequence  of  Stone's  direction,  with  Gebhart's  consent, 
that  they  should  be  delivered  to  him,  and  not  that  the  de- 
fendant was  the  mere  instrument  of  making  such  delivery. 
But  the  parties  were  not  equally  innocent.  On  the  contrary, 
as  appears  from  the  evidence,  the  defendant  was  the  victim 
of  very  cruel  duress  on  the  part  of  the  plaintiff. 

There  seems  to  be  a  dearth  of  authorities  upon  the  precise 
question  here  presented.  In  some  of  the  numerous  cases 
cited,  and  especially  those  in  equity,  restoration  wns  made 
or  tendered  or  made  a  condition  of  the  judgment,  while  in 
others  the  question  is  not  mentioned.  In  Jordan  v.  Elliott^ 
12  Week.  Not.  Gas.  56,  the  victim  of  the  duress  was  induced 
to  sign  a  receipt  acknowledging  the  surrender  of  her  son's 
note,  and  a  policy  of  insurance  on  his  life  held  by  Jordan  as 
collateral  thereto,  which  he  assigned  to  the  defendant.  Jor- 
dan burned  the  note  in  the  presence  of  the  defendant,  but 
left  the  policy  and  the  assignment  thereof  at  her  house.  Of 
course,  there  could  be  no  restoration  of  the  note,  and  it  does 
not  appear  that  the  policy  was  restored;  but  the  supreme 
court  of  Pennsylvania  affirmed  the  judgment  in  favor  of  the 
mother.  Tliere  are  numerous  cases  where  duress  or  fraud 
has  been  made  available  as  a  *®*  defense  on  the  ground  of 
recovering  back  money  paid  or  setting  aside  contracts  exe- 
cuted, without  restoration:  Foss  v.  Hildreth,  10  Allen,  76; 
Manning  v.  Albee,  11  Allen,  520;  Kent  v.  Bornstein,  12  Allen, 
342;  Chandler  v.  Simmons,  97  Mass.  508;  93  Am.  Dec.  117; 
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Brewster  v.  Burnett,  125  Mass.  68;  23  Am.  Rep.  203;  Morte 
y.  Woodworthy  155  Mass,  233;  Higham  v.  Harris,  108  Ind. 
246;  Baldwin  v.  Hutchison,  8  Ind.  App.  454;  Dimmitt  v.  Rolh 
bins,  74  Tex.  441;  Brown  v.  Peck,  2  Wis.  261.  In  some  of 
these  cases  there  was  a  failure  to  return  a  lease  of  a  claim, 
or  a  discharge  of  a  former  suit;  in  some,  a  failure  to  return 
a  note  and  worthless  securities;  in  some,  a  failure  to  return 
counterfeit  bills;  in  some,  a  failure  to  restore  money  paid  to 
■a  minor  and  by  him  wasted;  in  some,  a  failure  to  restore 
money  or  property  paid  or  delivered  to  some  person  other 
than  the  victim  of  the  duress  or  fraud.  The  rule  seems  to 
be  stated  fairly  well  by  the  late  Mr.  Justice  Mitchell,  of  Indi- 
ana, in  one  of  tiie  cases  cited,  as  follows:  "  If  the  results  of 
«  contract  or  settlement  by  which  a  party  is  sougiit  to  be 
«8topped,  or  which  is  set  up  to  prevent  the  assertion  of  a 
right,  are  such  as  to  be  of  no  benefit  to  one,  or  no  detriment 
to  the  other,  contracting  party,  that  is,  if  nothing  of  value 
was  parted  with  on  tiie  one  hand  or  received  on  the  other, 
the  contract  may  be  disaffirmed  without  a  formal  restoration, 
on  the  principle  that  the  law  does  not  require  an  idle  cere- 
mony": Higham  v.  Harris,  108  Ind.  246,  254.  Here  the 
defendant  received  for  herself  no  pecuniary  benefit  or  thing 
of  value.  Should  it  be  made  to  appear  upon  a  trial  that  the 
defendant,  as  executrix  of  her  husband's  estate,  actually 
received  the  notes  contained  in  tiie  package,  or  otherwise 
i)ecame  a  party  to  the  destruction  or  conversion  of  them,  a 
different  question  would  be  presented. 

By  the  Court.     The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Prom  thia  opinion  Jastices  Winslow  and  Pinmbt  dissented  in  an  opinioa 
written  by  the  former,  iu  which  he  said:  "That  an  executory  contract  m*y 
t>e  avoided  or  rescinded  which  has  been  made  under  the  influence  of  such 
■duress  as  the  evidence  here  tends  to  prove  is  quite  well  established,  and  I 
«hall  spend  no  time  on  that  question.  The  avoidance  or  rescission  in  such 
«  case  stands  on  the  same  ground  as  avoidance  or  rescission  of  a  contract 
in<luc>)d  by  fraud.  Duress  is,  in  fact,  a  species  of  fraud:  Cooley  on  Torta, 
-2d  ed.,  592;  RtynoUia  v.  Coyeiaiid,  71  Ind.  422;  6  Wait's  Actions  and 
Defenses,  sec.  12,  p.  663.  Logically  and  necessarily  the  same  conditions 
wdl  be  imposed  in  a  c  ise  of  duress  as  iu  a  case  of  the  more  common  kinds 
of  fraud.  One  of  these  conditions  universally  insisted  upon  is  that  th« 
defrauded  paity  must  return,  or  offer  to  return,  the  consideration,  if  any  has 
been  received,  or  its  equivalent,  in  ca»e  return  of  the  specific  consideration 
l>e  impossible.  Citation  of  autliorities  on  this  proposition  seems  unneces* 
■ary,  and  I  content  myself  with  one  case  in  this  court,  where  the  rule  is 
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well  Btated,  with  authorities:  Van  Trott  v.  Wlese,  36  Wis.  439-448.  I  know 
of  no  exception  to  this  rule,  at  least  as  applicaMe  to  persons  of  full  age 
and  mental  competency.  It  is  true  that,  where  a  consideration  has  been 
received  which  is  worthless  or  represents  nothing  of  value,  its  return  will 
not  be  required,  because  such  return  would  be  a  mere  idle  ceremony.  This 
ia  not  an  exception  in  fact  to  the  rale,  but  rather  a  demonstration  of  the 
existence  of  the  rule  itself,  because  in  such  cases  failure  to  return  the  con- 
sideration is  always  excused  by  the  courts  on  the  very  ground  that  there  is 
practically  nothing  to  be  returned,  thus  emphasizing  the  general  rule. 
With  deference,  1  say  that  most  of  the  cases  relied  upon  in  the  majority 
opinion  as  justifying  the  decision  in  this  case  are  cases  where  the  return  of 
the  consideration  was  excused  because  it  was  absolutely  worthless. 

"In  Foss  V.  Hildreth,  10  Allen,  76,  the  party  who  was  seeking  to  avoid  a 
contract  induced  by  fraud  and  duress  did  not  return  a  discharge  of  a  ground- 
less action  pending  against  him,  and  the  court  says  that  such  return  was  not 
necessary,  because  'the  discharge  is  not  property  of  any  value  to  the  de- 
fendant, nor  is  it  of  any  use  to  the  plaintiff.'  It  appeared  in  that  case,  also, 
that  the  plaintiff  made  the  voidable  contract  while  intoxicated,  and  the  court 
remarks  that,  where  a  person  non  compos  makes  a  deed  and  receives  a  valu- 
able consideration  for  it,  he  may  avoid  it  without  first  returning  the  consid- 
eration. Manning  r.  Albee,  11  Allen,  520,  was  an  action  of  replevin  for  a 
quantity  of  clothing  which  Manning  had  been  induced  to  trade  to  one  French, 
in  exchange  for  French's  promissory  note,  with  certain  bonds  as  collateral. 
The  bonds  were  represented  as  very  valuable,  but  were  in  fact  worthless. 
Albee  afterward  took  possession  of  the  clothing,  claiming  to  have  bought  it 
of  French,  and  French  disappeared.  Manning  then  ascertained  that  the 
bonds  were  worthless,  and  brought  replevin  for  the  goods  against  Albee, 
French  not  being  found.  The  objection  was  made  that  the  action  could  not 
be  maintained  without  surrender  of  the  note  and  bonds,  but  the  court  holds 
that  to  be  unnecessary,  because  it  appeared  that  French  could  not  be  found. 
so  that  the  tender  to  him  was  impossible,  and  the  defendant  was  in  no  event 
entitled  to  them.  In  Kent  v.  Bornstein,  12  Allen,  342,  tiie  return  of  a  coun- 
terfeit bill  was  held  unnecessary  because  it  was  entirely  worthless.  In 
Chandl'TV.  Simmons,  97  Mass.  508,  93  Am.  Dec.  117,  it  was  held  unnecessary 
for  a  jninor,  in  avoiding  his  deed  made  during  infancy,  to  return  such  part 
of  the  consideration  as  he  has  wasted  or  spent  during  minority,  but  the 
decision  is  placed  upon  the  express  ground  that  the  consideration  had  been 
•pent  during  minority,  and  the  principle  is  recognized  that,  if  he  retained 
the  consideration  after  becoming  of  age,  he  would  aflSrm  the  contract.  In 
Brewster  v.  Burnett,  125  Mass.  68,  28  Am.  Rep.  203,  the  return  of  counter- 
feit bonds  was  not  required,  because  they  were  entirely  worthless.  In 
Morxe  V.  IVoodworth,  155  Mass.  233,  the  plaintiff  was  not  required  to  return 
a  release  given  by  defendant,  because  it  was  not  property,  and  after  rescission 
it  became  of  no  effect.  In  Higham  v.  Han-is,  108  Ind.  246,  it  was  held  that, 
'if  nothing  of  value  was  parted  with  on  the  one  hand  or  received  on  the 
other  tlie  contract  may  be  disaffirmed  without  a  formal  restoration,  on  the 
principle  that  the  law  does  not  require  an  idle  ceremony.*  In  Baldwin  v. 
Hutchuon,  8  Iiid.  App.  454,  the  return  of  an  agreement  not  to  prosecute  the 
plaintiff  was  held  unnecessary,  because  it  was  'wholly  valueless.'  The  case 
of  Dimmitt  v.  Bobbins,  74  Tex.  441,  was  a  case  where  Dimmitt  was  attacked 
by  armed  robbers,  who  demanded  a  ransom.  Robbins,  who  was  present, 
pretended  to  give  the  robbers  $2,500  in  an  envelope  for  Dimmitt's  release, 
and  afterward  sued  Dimmitt  for  the  $2,500,  as  for  money  loaned.     A  judg- 
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ment  in  faror  of  Robbing  waj  reversed,  becanse  the  evidence  did  not  show 
that  the  envelope  contained  $2,500,  and  farther,  becanse  the  eviilence 
•howed  that  Robbing  waa  a  confederate  of  the  robbers,  which  fact  rendered 
▼Did  any  contract  snch  aa  claimed  by  Robbing.  In  Brown  r.  Peek,  2  Wis. 
261,  Brown  waa  excused  from  returning  the  $100  which  it  was  claimed  he 
had  received,  because  in  fact  he  never  received  it.  The  court  says:  'There 
waa  in  fact  no  valid,  legal  payment  made,  nor  any  received.'  The  money 
waa  left  in  the  hands  of  one  Leiand,  and  never  came  into  the  possession  of 
Brown. 

"The  foregoing  cases  seem  to  be  relied  npon  in  the  opinion  of  the  ooart 
aa  justifying  in  some  way  the  proposition  that  a  contract  may  be  rescinded 
without  return  of  the  consideration.  As  a  matter  of  fact,  it  is  apparent 
that  not  one  of  them  sustains  the  proposition  that,  where  any  thing  of  value 
has  been  received  under  a  contract,  rescission  can  l>e  had  without  return  of 
snch  value,  except,  perhaps,  in  the  case  of  a  minor  or  a  person  non  compoa 
mentis.  The  case  of  Jordan  v.  Elliott,  12  Week.  Not.  Cas.  56,  is  still  more 
unfortunate  as  an  authority.  It  is  said  in  the  majority  opinion  that  in  that 
case  a  policy  of  insurance,  and  the  assignment  thereof,  were  left  at  defend- 
ant's house,  and  that  it  does  not  appear  that  the  policy  was  restored.  My 
reading  of  this  case  convinces  me  that  the  defendant  never  received  any 
thing.  It  is  true  she  signed  a  receipt  acknowledging  that  she  had  received 
her  son's  note  and  policy  of  life  insurance  and  assignment  thereof,  but  the 
opinion  of  the  court  expressly  holds  that  this  receipt  was  obtained  by 
fraudulent  representations  as  to  its  contents,  and  that  at  tiie  same  time  the 
defendant  refused  '  to  receive  either  the  note  or  the  policy  ';  and  in  another 
place  they  are  referred  to  aa  a  '  valueless  consideration,  which  she  (defend- 
ant) refused  to  accept.'  How  this  case  supports  the  view  of  the  majority 
of  the  court  I  leave  for  others  to  say. 

"  In  the  present  case  there  is  absolutely  no  question  but  that  Mrs.  Kns- 
worm  received  from  the  bank,  in  consideration  of  her  note  and  mortgage,  a 
large  amount  of  negotiable  securities.  According  to  the  testimony  of  the 
witness  Stone  (which  is  uncontradicted),  Mr.  Gcbhart  hantled  to  him 
(Stone),  when  he  received  Mrs.  Kusworm's  note,  two  notes  of  $t,  100  and 
$S00,  respectively,  signed  *M.  Kusworm,'  together  with  four  or  five  col- 
lateral notes  signed  by  other  persons  and  aggregating  $7,000  or  $8,000 
which  were  collateral  to  the  M.  Kusworm  notes.  All  of  these  notes 
Mr.  Stone  immediately  passed  over  to  Mrs.  Kusworm.  There  was  no 
claim  or  proof  that  all  of  the  notes  were  forged  or  worthIe:^s.  Tiia 
ntmost  claim  made  by  Gebhart  was,  according  to  Mrs.  Kusworm's  own 
testimony,  *  I  have  notes  here  for  $4,900,  which  your  husband  has  forged.* 
Granting  this  to  be  true,  there  were  still  notes  aggregating  $7,000  or 
$8,000  which  were  genuine  and  valuable  securities,  which  passed  into 
Mrs.  Knsworm's  hands  as  a  consideration  for  the  notes  which  she  now 
seeks  to  avoid.  The  effect  of  the  decision  of  the  court  u  that  she  may 
avoid  her  own  contract  without  accounting  for  or  returning  the  considera* 
tion  thereof,  and  without  showing  it  to  be  worthless.  I  think  this  is  con- 
trary to  all  the  lawbn  the  subject.  It  is  said  that  she  received  no  pecuniary 
benefit  from  it,  because  she  turned  all  the  notes  over  to  her  husbau'U.  Stil^ 
the  bank  parted  with  it,  and,  according  to  the  rule  laid  down  by  Mr.  Justice 
Mitchell,  quoted  with  approval  in  the  majority  opinion,  in  order  to  justify 
rescission  without  restoration,  there  muat  have  been  'nothing  of  valne 
parted  with  on  the  one  hand  or  received  on  the  other.'  But  there  was 
valne  received  by  Mrs.  Kusworm.     The  fact  that  she  turned  them  over  to 
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iter  husband,  according  to  Stone's  advice,  snrely  cuts  no  figure.  Stone  was 
not  the  agent  of  the  bank  in  any  sense.  He  was  simply  the  friend  of  Mrs. 
Kusworm.  The  sum  and  substance  of  the  matter  is  that  she  voluntarily,  oa 
the  advice  of  a  friend,  turned  the  notes  over  to  her  husband,  and  thus  dis< 
abled  herself  from  returning  them.  Was  it  ever  held  that  a  person,  by 
voluntarily  destroying  a  consideration  received,  or  placing  it  in  the  hands  of 
a  third  party,  could  relieve  himself  from  the  necessity  of  returning  it  or  its 
value  in  case  of  rescission?  I  have  yet  to  see  the  case  which  holds  such  a 
doctrine.  There  seems  to  me  no  element  of  estoppel  here  as  against  the 
bank  resulting  from  the  fact  that  Gebhart  heard  Stone  direct  Mrs.  Kus- 
worm to  turn  over  the  uotes  to  her  husband,  and  said  nothing.  The  notes 
had  passed  entirely  beyond  the  bank's  control.  Gebhart  had  received  Mrs. 
Kusworm's  note  and  mortgage  as  full  and  complete  satisfaction  for  the 
bank's  right  and  interest  in  them.  She  could  do  as  she  pleased  with  them, 
and  the  bank  could  say  neither  yea  nor  nay.  There  was  no  duty  then  rest- 
ing upon  Gebhart  to  speak,  and  consequently  no  estoppel  from  his  failure 
to  speak. 

"The  net  result  seems  to  be,  from  the  conclusions  reached  by  the  court, 
that  the  plaintiff  loses,  without  possibility  of  recovery,  the  notes  of  M.  Kus- 
worm, and  the  collaterals  which  it  lawfully  held  thereto,  as  well  as  the  note 
and  mortgage  of  Mrs.  Kusworm.  Against  such  a  result  I  respectfully  pro- 
test." 

Compounding  Felony. — A.  mortgage  given  to  suppress  a  criminal  pros- 
ecution is  void:  Note  to  Morrill  v.  Nightingale,  27  Am.  St.  Rep.  212.  A 
note  given  to  settle  an  agent's  embezzlement  is  valid  if  there  is  not  an 
agreement  to  stifle  the  prosecution:  See  Miller  v.  Minor  Lumber  Co.,  98 
Mich.  163;  39  Am.  St.  Rep.  524,  and  note. 

Duress — Threats  of  Imprisonment. — In  relation  to  husband  and  wife, 
parent  and  child,  each  may  avoid  a  contract  induced  and  obtained  by  threats 
■of  the  imprisonment  of  the  other;  and  it  is  of  no  consequence  whether  the 
threat  is  of  lawful  or  unlawful  imprisonment.  The  principle  which  under- 
lies all  this  class  of  cases  is,  that  whenever  a  party  is  so  situated  as  to 
■exercise  a  controlling  influence  over  the  conduct  and  interest  of  another, 
-contracts  thus  made  will  be  set  aside:  Adams  v.  h-ving  Nat.  Bank,  116 
:N.  Y.  606;  15  Am.  St.  Rep.  447. 

Equitable  Estoppel -How  Arises.— To  create  an  equitable  estoppel 
the  person  sought  to  be  estopped  must  do  some  act  or  make  some  admission 
-to  influence  the  conduct  of  another,  which  is  inconsistent  with  his  present 
€laim,  and  the  other  party  must  have  acted  on  the  strength  of  such  act  or 
omission.  Equitable  estoppel  depends  upon  the  facts  and  circumstances  of 
«ach  particular  case:  Terrell  v.  Weymouth,  32  Fla.  255;  37  Am.  St.  Rep.  94, 
■and  note. 

When  One  of  Two  Innocent  Persons  most  Suffer,  he  whose  fault, 
neglect,  or  accident  has  caused  the  loss  must  bear  it:  Caldtoell  v,  Neil,  21 
La.  Ann.  342;  99  Am.  Dec.  73S,  and  note;  Beach  v.  Schoff,  28  Pa.  St.  195; 
70  Am.  Dec.  122;  McCoy  v.  Morrow,  18  111.  519;  68  Am.  Deo.  678;  Bidg- 
^eay'$  Appeal,  16  Pa.  St.  177;  63  Am.  Dec.  586. 
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Goodman  v.  Baerlocheb. 

[88  Wisconsin,  2S7.] 

MaoHAmc's  Liii» — Dkstrcction  or  Buxluino  Bbfobs  Complstiok. — Ma- 
terialmen and  laborers  are  not  entitle^l  to  a  mechauic's  lien  on  land 
for  materials  furnished  or  labor  performed  on  a  building  thereon  de- 
stroyed before  its  completion. 

Mkohanio's  Likn — FiLiNO  AND  DocKETiNO  Claim. — The  right  to  a  me^ 
chanic's  lieu  is  secured  by  delivering  a  claim  therefor  to  the  proper 
oflScer,  within  the  time  prescribed  by  statute,  and  learing  it  with  him 
to  be  filed.  Such  right  is  not  prejudiced  by  the  officers  failure  to  per- 
form his  duly,  as  docketing  the  claim  is  not  a  prerequisite  to  securing 
the  lien. 

Action  to  enforce  mechanic's  liens  for  materials  furnished 
and  labor  performed  for  the  defendants  and  original  con- 
tractors, Gross  &  Heimer,  in  the  construction  of  a  building 
for  the  defendant  and  owner,  Baerlocher.  The  building  wafr 
to  have  been  completed  by  August  8,  1891,  but,  with  the 
exception  of  the  foundation,  consisting  of  piles  driven  in  the 
ground,  the  buildi?ig  was,  on  July  16,  1891,  blown  down  and 
destroyed,  when  it  was  about  two- thirds  completed.  On- 
August  5.  1891,  Gross  &  Heimer  again  commenced  the  con- 
struction and  erection  of  the  building  mentioned  in  the  con- 
tract, on  the  same  foundation,  and  under  the  same  contract^ 
and  continued  work  until  November  15,  1891.  Before  any 
of  the  claims  for  liens  on  the  several  demands  in  this  actiorv 
had  been  filed  the  defendant,  Baerlocher,  had  paid  the  con- 
tractors. Gross  &  Heimer,  or  on  their  account,  the  full  con- 
tract price  for  the  building.  There  were  five  several  claims 
consolidated  in  the  action.  Most  of  the  claims,  among  tiienv 
that  of  Goodman,  Wilcox  &  Co.,  were  for  materials  furniKhed 
and  used  in  the  first  or  destroyed  building.  The  others  were 
for  materials  furnished  and  used  in  the  second  building.  The 
claim  of  J.  B.  Noyes  &  Co.,  was  for  a  balance  for  lumber  and 
materials  that  went  into  the  second  building.  This  claim, 
was  deposited  for  filing  with  the  clerk  of  the  proper  court  orv 
November  20, 1891,  but  being  folded  inside  of  another  claim,^ 
a  fact  not  noticed  by  the  clerk,  it  was  not  indexed  or  marked 
filed  until  May  24,  1892.  This  claim  was  found  by  the  trial 
court  to  be  valid.  The  court  below  found,  as  a  conclusion 
of  law,  that  the  destruction  of  the  first  building  did  not  cut 
off  the  liens  on  the  premises  upon  which  8U«h  building  was 
situ.ited,  for  indebtedness  accrued  for  material  and  labor  in 
its  construction,  and  that  all  the  claimants  were  entitled  to- 
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liens.     Judgment  was  rendered  accordingly,  and  the  defend- 
ant, Baerloclier,  appealed. 

W,  E.  Hoehle,  J.  P.  Geiaer,  and  D.  E.  Roberts^  for  the  appel- 
lant. 

ffoss,  Dwyer  &  Hanitch,  John  Brennan,  and  Swift,  Murphy 
<fc  Bundy,  for  the  respondents. 

**•  PiNNEY,  J.  1.  The  original  contractors,  Gross  &  Hei- 
nier,  had  not  performed  their  contract  when  the  first  build- 
ing, being  in  an  incomplete  condition,  was  destroyed.  It 
had  not  been  delivered  to  or  accepted  by  the  owner,  and  was 
tlierefore  at  the  risk  of  tlie  contractors,  and  the  destruction 
of  the  building  did  not  excuse  them  from  performing  the 
contract:  Dermott  v.  Jones,  2  Wall.  1;  Adams  v.  Nicohls,  19 
Pick.  275;  31  Am.  Dec.  137;  Tompkins  v.  Dudley,  25  N.  Y. 
272;  82  Am.  Dec.  349;  School  Trustees  v.  Bennett,  27  N.J.  L. 
515;  72  Am.  Dec.  373.  In  Tompkins  v.  Dudley,  25  N.  Y.  272, 
82  Am.  Dec.  349,  it  was  held  that  the  owner  of  the  lots 
might  recover  back  from  his  contractor  payments  in  such 
case  which  he  had  made  on  account  of  the  building.  In 
this  case  the  building  had  not  only  not  been  completed,  but 
it  had  been  utterly  destroyed,  so  that  the  owner  of  the  ground 
had  received  no  benefit  from  the  materials  and  work  and 
labor  employed  in  attempting  to  build  it,  and  the  original 
contractors  could  not  have  recovered  any  thing  or  enforced 
^•*  a  lien  for  what  had  been  furnished  or  done  in  attempt- 
ing to  construct  and  erect  the  building.  Whether  the 
subcontractors  or  materialmen  and  laborers  under  the  con- 
tractors are  in  any  better  situation,  is  the  question  to  be  de- 
termined. 

Section  3314  of  the  Revised  Statutes  provides  that: 
"  Every  person  who  as  principal  contractor,  ....  performs 
any  work  or  labor,  furnishes  any  material,  ....  in  or  about 
the  erection,  construction,  ....  of  any  dwelling-house, 
building shall  have  a  lien  thereon,  and  upon  the  in- 
terest of  the  owner  of  such  dwelling-house,  building,  .... 
in  and  to  the  land  upon  which  the  same  is  situated,  .... 
not  exceeding  in  extent,"  etc.  And  section  3315  extends  the 
right  to  "every  person  who,  as  subcontractor  of  a  principal 
contractor,  or  employee  of  any  contractor  or  subcontractor, 
performs  any  work  or  labor  for,  or  furnishes  any  niaterials  to, 
a  principal  contractor  or  subcontractor  in  any  of  the  cases 
mentioned   in  the  preceding   section,"  if  within  sixty  days 
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thereafter  he  gives  the  specified  notice  in  writing  to  the 
owner,  or  his  agent,  of  the  property  to  be  aflfected  by  such 
lien,  "  with  a  statement  of  the  hibor  performed  or  materials 
furnished,  and  the  amounts  due  from  such  principal  con- 
tractor or  subcontractor,  and  that  be  claims  the  lien  given" 
by  chapter  143  of  the  Revised  Statutes. 

The  lien  provided  by  the  statute  is  "  in  the  nature  of  a 
charge  on  land  given  by  statute  to  the  persons  named  therein 
to  secure  a  priority  or  preference  of  payment  for  the  perform- 
ance of  labor  or  supply  of  materials  to  buildings  or  other 
improvements,  to  be  enforced  against  the  particular  property 
in  which  they  have  become  incorporated,  in  the  manner 
and  under  the  limitations  therein  expressly  provided ": 
Phillips'  Mechanics'  Liens,  sec.  9.  In  Van  Stone  v.  Still- 
well  &  B.  Mfg.  Co.,  142  U.  S.  128,  136,  it  was  said,  in  sub- 
stance, that  the  lien  is  given  to  secure  priority  of  payment 
of  the  price  and  value  of  work  performed  and  the  mate- 
rials furnished;  that  "it  is  the  use  of  the  materials  fur- 
nished '*'  and  labor  expended  by  the  contractor,  whereby 
the  building  becomes  a  part  of  the  freehold,  that  gives  the 
materialman  or  laborer  his  lien  under  the  statute."  The 
object  is  not  only  to  encourage  building,  but  to  afford  the 
contractor,  materialman,  or  laborer  security  upon  and  against 
the  property  of  the  owner  materially  increased  in  value  by  the 
materials  and  labor  wrought  into  it,  and  so  rests  upon  the 
strongest  equitable  basis,  for  the  building  becomes  a  part 
of  the  realty,  and  it  is  the  principal  matter,  to  which  the  lien 
on  the  realty  seems  to  he  an  incident,  and  witliout  which  the 
lien  on  the  building  would  be  fruitless  or  of  little  value.  In 
Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis.  170,  175,  in  which 
the  remedy  given  by  this  statute  to  subcontractors,  laborers, 
and  materialmen  were  considered,  it  was  said:  "The  theory 
of  the  law  giving  to  laborers  and  materialmen  specific  liens 
upon  the  property  upon  which  their  labor  was  performed  or 
their  materials  used  seems  to  be  that,  because  the  value  of 
such  property  has  been  enhanced  thereby,  it  is  just  that  the 
property  should  be  specifically  charged  with  the  sums  ex- 
pended thereon  for  those  purposes.  The  reason  of  the  law 
extends  to  expenditures  on  the  property  by  subcontractors  as 
well  as  by  those  who  contract  directly  with  the  owner."  And 
the  cases  of  Mnnger  v.  Lenrooty  32  Wis.  544,  and  Winslow  v. 
Urquharty  39  Wis.  260,  really  rest  upon  this  ground. 

lu  this  case  the  defendant,  Baerlocher,  the  owner  of  the 
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lots,  has  received  no  benefit  whatever  from  the  material  and 
labor  in  question,  and  the  principal  contractors  were  clearly 
not  entitled  to  any  compensation  for  them  nor  to  any  liet> 
on  the  lots  on  that  account.  This  case  is  not,  we  think^ 
within  the  statute  relied  on,  for  the  statute  does  not  extend 
to  the  case  where  no  building  is  erected  or  constructed,  and 
no  benefit  has  passed  to,  or  been  accepted  by,  the  lot-owner^ 
To  apply  the  statute  so  as  to  extend  its  provisions  to  such  a. 
case  as  the  present  would,  we  think,  ***  be  giving  it  not 
merely  a  liberal,  but  a  most  latitudinarian  and  unreasonable, 
construction,  and  to  mistake  the  incident  as  the  subject  of 
the  lien  for  the  principal  thing  which  gives  increased  value 
to  the  ground  upon  which  it  has  been  erected,  and  would  re- 
quire the  lot-owner  to  answer  through  his  property  for  the 
materials  and  labor  that  had  entered  into  the  building  de- 
stroyed, from  which  he  has  not,  and  could  not,  derive  any 
benefit,  and  would  leave  him  without  any  remedy  whatever 
against  the  principal  contractor;  making  him  practically  an 
insurer  of  property  over  which  he  had  not  acquired  control,, 
and  which  remained  at  the  risk  of  the  contractors.  If  the- 
second  building  shall  be  destroyed  before  its  completion  it 
might  thus  transpire  that  the  lot-owner,  according  to  the  re- 
spondents' contention,  might  be  wholly  deprived  of  his  lots 
without  any  fault  of  his  own,  and  without  having  received 
any  benefit  or  compensation  therefor  whatever. 

Under  a  statute  in  Pennsylvania  not  materially  different 
from  the  one  in  question  it  has  been  held  that  the  lien  on 
the  building  is  the  principal  tiling,  and  the  lien  upon  the 
land  on  which  it  is  situated  is  an  incident  of  the  completion 
of  the  building,  and  that  when  the  building  is  destroyed,  by 
fire  or  otherwise,  before  completion,  there  can  be  no  lien, 
against  the  land  on  which  it  was  attempted  to  erect  it;  that 
the  lien  shares  the  fate  of  the  building;  and  that  the  reason 
for  binding  the  land  ceases  with  the  destruction  of  the  build- 
ing: Presbyterian  Church  v.  Stettler,  26  Pa.  St.  246;  Wigton^& 
Appeal,  28  Pa.  St.  161;  Linden  Steel  Co.  v.  Rough  Run  Mfg^ 
Co.,  158  Pa.  St.  238,  246.  This  view  is  sustained  by  Codding- 
ton  V.  Beebe  etc.  Dry  Dock  Co.,  31  N.  J.  L.  477,  480,  where  it 
is  said:  "The  act  did  not  intend  to  give  a  lien  on  labor  not 
performed  on  the  land  upon  which  it  is  to  be  a  lien,  nor  on 
lumber  before  it  was  made  land As  soon  as  the  lum- 
ber is  converted  into  land,  then  the  land  is  seized  by  the  lien 
by  reason  of  the  building,  and  ***  the  building  because  it  is 
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a  part  of  the  land;  and  from  thence  it  follows  that  if  th© 
land  and  the  building,  by  any  chance,  becomes  separated, 
the  lien  is  lost  on  both — the  land,  because  it  has  lost  the 
building  and  the  increased  value  thereby  given  to  it,  and 
the  building,  because  separated  from  the  land  ":  Houck  or> 
Liens,  sees.  203-205;  Schukraft  v.  Ruck,  6  Daly,  1.  A  differ- 
ent view,  however,  has  been  taken  of  the  question  by  the 
courts  of  other  states  having  statutes  more  or  less  similar  to 
our  own:  Freeman  v.  Carson,  27  Minn.  516;  Gaty  v.  Caseyy 
15  111.  189;  Steigleman  v.  McBride,  17  111.  300;  Clark  v. 
Parker,  58  Iowa,  509. 

The  statute  (sec.  3315),  as  it  existed  before  the  amend- 
ments thereto  noted  in  Sanborn  and  Berryman's  Annotated 
Statutes,  section  3315,  provided  that  "  in  no  case  shall  the 
owner  be  compelled  to  pay  a  greater  sum  for  or  on  account 
of  such  house,  building,  or  other  improvement  than  the  price 
or  sum  stipulated  in  the  original  contract  or  agreement."  It 
was  then  amended  (Laws  of  1885,  c.  812;  Laws  of  1887,  c. 
535),  so  that  if  the  price  shall  be  fixed  unnecessarily  low, 
with  intent  to  defraud  subcontractors,  the  basis  of  the  own- 
er's liability  shall  be  a  fair  price  for  the  labor  and  materials 
used  in  the  building,  instead  of  the  contract  price.  The 
next  enactment  (Laws  of  1889,  c.  333),  repealed  the  above- 
restriction  upon  the  liability  of  the  owner,  and  makes  him- 
absolutely  liable  to  such  contractors  as  comply  with  the 
requirements  of  the  law,  for  the  amount  of  their  claims,  with* 
out  regard  tathe  contract  price  of  the  building,  or  the  sum 
the  owner  may  be  indebted  to  the  contractor  when  notice  of 
the  subcontractor's  claim  for  a  lien  is  served,  or  at  any  other 
time:  Hall  v.  Banks,  79  Wis.  233;  Mallory  v.  Taj,  Crosse  Abat- 
toir Co,,  80  Wis.  174,  175.  The  operation  of  the  amendment 
of  1889  seems  to  be  confined  to  the  question  of  the  amount 
for  which  a  subcontractor,  materialman,  or  laborer  under 
him  may  have  a  lien  against  the  building  and  premises  of 
the  *••  owner,  and  does  not  in  any  manner  affect  the  ques- 
tion as  to  what  may  or  may  not  wholly  defeat  or  deprive 
him  of  any  lien  at  all. 

As  already  observed,  it  is  very  clear  that  the  principal 
contractors  in  this  case  would  not  be  entitled  to  recover  or 
have  a  lien  by  reason  of  the  partial  construction  of  the  build- 
ing destroyed,  and  if  the  case  is  such  that  the  principal  con- 
tractor is  not  entitled  to  a  lien  for  any  other  reason  than  thai 
he  has  been  paid  in  full,  as  in  case  of  abandonment  of  hi» 
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contract,  or  of  destruction  of  the  building  before  comple- 
tion, the  subcontractors  under  him,  and  their  materialmen 
and  laborers,  would  not  seem  to  be  entitled  to  any  lien.  The 
law  was  so  held  in  Malhon  v.  Birney,  11  Wis.  107,  110,  where 
it  was  held  that  one  who  had  furnished  lumber  to  a  principal 
contractor,  which  he  had  used  in  the  construction  of  the 
building,  and  had  voluntarily  abandoned  his  work,  could  not 
recover  against  the  owner  as  a  subcontractor  under  such 
principal  contractor  by  virtue  of  the  lien  law,  and  it  was  said 
that  "if  Kennedy  [the  contractor]  could  not  have  recovered 
on  a  quantum  meruit  for  his  labor  and  on  a  quantum  valebant 
for  the  materials,  the  respondents  [tlie  materialmen]  ought 
not  to  sustain  this  action."  And  it  seems  clear  that  the  rule 
must  be  the  same  where  the  building  has  been  wholly  de- 
stroyed before  completion.  That  the  rule  in  Malhon  v.  Birney, 
11  Wis.  107,  has  not  been  affected  by  the  amendment  by  chap- 
ter 333  of  the  Laws  of  1889,  of  section  3315  of  the  Revised  Stat- 
utes, seems  obvious  from  an  inspection  of  its  language,  making 
it  the  duty  of  the  principal  contractor  to  defend  any  action 
brought  to  enforce  a  lien  by  any  subcontractor  or  material- 
man or  laborer  under  him  at  his  own  expense,  and  that, 
"  during  the  pendency  of  such  action,  the  owner  may  withhold 
from  the  contractor  the  amount  of  money  for  which  such  lien 
shall  be  filed,  and,  in  case  of  judgment  against  the  owner  or 
his  property  upon  the  lien,  he  shall  be  entitled  to  deduct 
from  any  **''  amount  due  from  him  to  the  contractor  the 
amount  of  such  judgment  and  costs,  and,  if  he  shall  have 
settled  with  the  contr  ictor  in  full,  shall  be  entitled  to  recover 
back  from  the  principal  contractor  any  amount  so  paid  by 
the  owner,  for  which  the  prir)cipal  contractor  was  originally 
liable."  The  provision  in  question  is  plainly  restricted  to  a 
case  such  as  was  before  the  court  in  Mallory  v.  La  Crosse 
Abattoir  Co.,  80  Wis.  170,  where  the  building  had  been  com- 
pleted, and  where  the  controversy  was  as  to  the  liability  of 
the  owner  to  pay,  through  his  property,  the  sums  due  from 
the  principal  contractor  to  his  subcontractors,  materialmen, 
or  laborers,  although  in  excess  of  the  contract  price  for  erect- 
ing the  building.  Its  entire  scope  is  restricted  to  allowing 
the  owner  to  deduct  from  the  contract  price  due  and  unpaid 
by  him  to  his  contractor  the  amount  of  the  judgment  and 
costs  recovered  against  the  latter,  and,  if  he  shall  have  settled 
with  the  contractor  in  full,  he  is  allowed  to  recover  back  from 
the  principal  contractor  any   amount  so  paid    by   him,  for 
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which  such  principal  contractor  was  originally  liable.  We 
hold,  therefore,  that,  by  reason  of  the  destruction  of  the  first 
building  before  completion,  the  several  claimants  plaintiffs, 
who  are  materialmen  and  laborers,  are  not  entitled  to  liens 
on  the  lots  for  materials  or  for  work  and  labor  used  and  ex- 
pended on  such  building;  that  those  who  furnished  materials 
and  performed  work  and  labor  on  tlie  second  building  are 
entitled  to  liens  therefor  on  that  building,  and  upon  the 
right,  title,  and  interest  of  the  owner,  Baeriocher,  therein. 

2.  There  is  no  preponderance  of  evidence  against  the  find- 
ing of  the  court  adverse  to  the  deferse  set  up  by  the  appellant 
to  the  claim  of  Noyes  &  Co.,  and  lience  there  is  no  ground 
for  disturbing  the  finding  on  that  subject. 

3.  The  objection  that  the  claim  of  Noyeg  &  Co.  for  a  lien 
was  not  seasonably  filed  is,  we  think,  untenable.  It  was 
delivered  in  due  form  to  the  proper  oflicer  to  be  filed.  His 
*•**  failure  to  put  his  file  mark  on  it,  and  to  make  the  docket 
entries  on  the  docket  of  mechanics'  liens  within  the  pre- 
scribed six  months  for  filing  liens,  will  not  defeat  the  claim. 
The  statute  provides  for  both  filing  and  docketing  tiie  claim, 
and  these  are  entirely  different  things.  The  law  requires 
the  party  to  file  his  claim  for  a  lien,  and  the  clerk  is  to 
docket  it:  Rev.  Stat.  sees.  3318,  3319.  And  section  3321 
is  that  "any  person  having  so  filed  such  claim,"  etc. 
The  rights  of  the  claimant  to  a  lien  are  secured  when  bis 
claim  therefore  is  delivered  to  and  left  with  the  clerk  to  be 
filed.  The  statute  requires  him  to  file  it  and  to  docket  it. 
The  first  part  of  the  section  provides  that  within  six  months, 
etc.,  it  "  shall  be  filed  as  hereinafter  provided,"  and  in  the 
latter  part  that  "such  claim  for  lien  may  be  filed  and 
docketed  within  such  six  months,  notwithstanding  the  death 
of  the  owner  of  the  property  afiected  by  it,"  etc.;  and  this  is 
the  "  hereinafter  provided,"  and. satisfies  the  previous  require- 
ment of  the  section,  for  there  is  no  other  provision  in  the 
statute  to  which  it  can  possibly  apply.  .It  certainly  does 
not  refer  to  docketing  the  claim.  When  the  claimant  has 
delivered  his  claim  for  a  lien  to  the  clerk,  and  left  it  with 
him  to  be  filed,  he  has  done  all  he  is  required  to  do — all  he 
possibly  can  do — to  secure  his  rights,  and  he  will  not  be 
prejudiced  by  the  neglect  of  the  clerk  to  perform,  in  respect 
to  it,  his  duty  as  directed  by  the  statute.  Docketing  the 
claim  is  not  a  prerequisite  to  securing  the  lien:  Smith  v. 
Waggoner,  50  Wis.  155;  Gorham  v.  (Summer*,  25   Minn.  81; 
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People  V.  Bristol,  35  Mich.  28;  Bishop  v.  CooJc,  13  Barb.  329; 
Dodge  v.  Potter,  18  Barb.  193. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  directions  to  enter 
judgment  according  to  this  opinion. 


A  Paper  is  Filed  when  it  is  delivered  to  the  proper  officer  and  by  hin> 
received  to  be  kept  on  file.  The  file  marks  are  but  evidenc«5  of  its  having 
been  filed.  The  duty  of  filing  usually  includes  that  of  putting  on  such 
marks:  County  Commrs.  v.  State,  24  Fla.  55;  12  Am.  St.  Rep.  183.  The 
failure  of  the  officer  to  do  his  duty  does  not  affect  the  validity  of  the  filing: 
Beebe  v.  Morrell,  76  Mich.  114;  15  Am.  St.  Rep.  288,  and  monographic  note 
thereto  showing  what  constitutes  a  filing  of  papers  and  evidence  thereof. 

Right  to  Mechanic's  Lien  When,  Without  Fault  of  the  Owner» 
THE  Bpilding  is  NOT  COMPLETED. — The  decisions  of  the  courts  are  not 
entirely  harmonious  upon  the  question  as  to  what  will,  or  will  not,  defeat  a 
claim  of  lien  by  a  subcontractor,  materialman,  or  laborer,  where  there  is  a 
failure  to  complete  the  building  according  to  the  terms  of  the  contract.  A 
mechanic's  lien,  however,  is  a  creature  of  the  statute,  and  upon  principle, 
as  well  as  authority,  the  lien  or  right  of  the  subcontractor  and  others  is 
always  in  strict  subordination  to  the  terms  of  the  original  contract  between 
the  owner  and  his  immediate  contractor:  Dingley  v.  Oreene,  54  Cal.  333; 
Roylance  v.  San  Luis  Hotel  Co.,  74  Cal.  273.  It  is  evident,  too,  that  the 
right  to  a  lien,  in  any  particular  case,  depends  upon  the  wording  of  the 
statute.  There  may  be  a  failure  to  complete  the  building  because  it  was 
not  built  according  to  the  terms  of  the  contract,  or  witliin  the  time  therein 
specified;  or  because  of  its  severance  from  the  freehold,  or  removal,  or 
destruction  by  fire,  wind,  or  water  before  completion;  or  because  it  was 
abandoned  by  the  contractor  before  completion.  It  is  clear,  however,  with 
respect  to  abandonment,  that  the  right  of  a  materialman  to  a  mechanic's 
lien  depends  on  whether  he  furnished  material  on  the  credit  of  the  structure 
of  which  it  was  to  form  a  part,  and  whether  it  was  of  the  kind  and  quality 
specified  in  the  contract  of  the  owner  with  the  builder;  and  does  not  depend 
on  the  conduct  of  the  builder  after  the  materials  have  been  furnished.  The 
abandonment  of  the  contract  by  the  builder  will  not,  in  such  a  case,  deprive 
the  materialman  of  his  lien:  Linden  Steel  Co.  v.  Rough  Run  Mfg.  Co.,  158 
Pa.  St.  238. 

Preservation  of  Lien  upon  Abandonment  of  Work — ^Work  is  Com- 
PLETED,  When. — Parties  intending  to  assert  liens  rather  than  rely  upon  the 
personal  credit  of  the  debtor  must  be  vigilant  to  ascertain  when  the  work 
is  completed  or  abandoned,  and  not  be  too  early  or  too  late  in  filing  their 
statements,  because  the  premature  filing  of  a  statement  for  a  lien  on  a 
building  is  as  ineffective  as  one  filed  after  the  statutory  limitation  has 
expired.  In  determining  the  perplexing  questions  which  often  arise  as  to 
when  a  work  is  completed  or  abandoned,  "the  court  should  not  take  a 
technical  and  narrow  view,  but  should  save  to  parties  entitled  to  liens  any 
rights  they  may  justly  have,  under  a  fair  and  equitable  construction  of  the 
facts  and  the  law  applicable  thereto."  And  it  would  seem  to  be  inequitable 
and  unreasonable,  and  contrary  to  the  spirit  of  the  law,  to  hold  that  parties 
are  absolutely  barred  of  all  rights  to  the  lien  law  where  the  work  is  perma- 
nently stopped  or  abandoned  without  fault  of  such  parties,  as  such  a  con- 
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«tractioa  would  place  materialmen  and  laborers  "at  the  mercy  of  the 
dishonesty,  fickleness,  or  misfortunes"  of  the  owner  or  contractor.  It  hat, 
therefore,  been  held  that,  iu  case  of  abandonment  of  the  enterprise,  the 
building  is  to  be  deemed  completed,  so  far  as  concerns  the  rights  of  the 
parties  not  iu  fault,  to  file  and  assert  their  liens:  Catlin  t.  Dounlas^,  33  Fed. 
Rep.  569;  Shaw  v.  Stewart^  43  Kan.  572;  Rfed  v.  Norton,  90  Cal.  590.  And 
there  is  no  question  as  to  the  justness  of  such  a  rule  if  the  abandonment 
was  caused  either  by  the  consent  or  fault  of  the  owner:  Shaw  v.  Stewart,  43 
Kan.  572.  The  time  of  presentation  of  the  claim  is  material  under  a  statute 
prescribing  when  it  must  be  presented.  If  such  tune  is  fixed  at  ten  days 
after  the  "job  or  contract"  let  by  the  owner  "shall  have  been  fully  com- 
pleted" the  time  allowed  for  presenting  the  claim  must  be  computed  from 
the  completion  of  the  work  under  such  contract,  as  its  completion  need  not 
be  the  completion  of  the  contemplated  improvement.  It  may  be  that  only 
a  part  of  the  whole  work  has  been  let,  or  that  the  completion  of  the  struc- 
ture is  not  in  present  contemplation.  If  the  principal  contractor  abandons 
his  contract  the  work  under  it  must  be  regarded  as  com[deted  within  the 
meaning  of  the  statute,  else  the  subcontractor  could  not  enforce  his  lien  at 
all  when  the  owner  has  seen  fit  to  pay  off  the  contractor.  But  in  such  a 
case  the  subcontractor  must  present  his  claim  within  ten  days  after  such 
abandonment,  and  cannot  postpone  the  presentation  until  the  work  is  com- 
pleted under  a  new  contract  with  a  stranger  to  the  first  one,  or  is  completed 
by  the  owner  himself:  Bas/tam  v.  Toois,  51  Ark.  309. 

With  reference  to  the  completion  of  the  building,  the  contractor  and  sab- 
contractor  should  be  considered  as  substantially  one  and  the  same  person, 
as  between  them  and  the  owner  of  the  property.  The  building,  therefore, 
should  be  considered  as  completed  when,  and  only  when,  the  contractor  has 
completed  his  part  thereof.  "  No  privity  of  contract,"  says  Valentine,  J., 
in  Davis  v.  BuUard,  32  Kan.  234,  237,  a  case  involving  the  premature  filing 
of  a  statement  for  a  mechanic's  lien,  "exists  between  the  owner  of  the 
buildmg  and  the  subcontractor;  but  the  subcontractor's  rights  are  based 
simply  and  solely  upon  his  contract  made  with  the  contractor.  Tiie  con- 
tractor, and  not  the  owner  of  the  building,  is  the  subcontractor's  debtor, 
and  the  subcontractor  has  no  right  to  claim  that  the  building  has  been  com- 
pleted, until  the  contractor  under  whom  he  claims  has  such  right.  Under 
the  contract  between  the  owner  and  the  contractor  the  owner  agrees  to  pay 
the  contractor  a  certain  sum  for  constructing  the  building,  and  this  sum  is 
a  fund  which  may  be  held  under  the  statutes  for  the  payment,  so  far  as  it 
will  go,  of  all  the  claims  of  all  the  various  subcontractors,  for  work  and  ma- 
terials furnished  by  them  to  the  contractor,  who  is  the  principal  and  head 
of  all;  and  all  the  parties  entitled  to  payment  or  contribution  out  of  this 
fund  should  be  able  to  reach  the  fund  and  get  their  proportionate  shares 
thereof,  at  the  same  time,  or  within  the  same  period  of  time.  Be-iides,  one 
subcontractor  ought  not  to  be  able  to  reach  this  fund  and  appropriate  it  to 
the  extent  of  his  claim  before  another  subcontractor  can  reach  it;  for,  if  the 
fund  should  not  be  sufficient  to  pay  the  claims  of  all  the  subcontractors,  then 
«ach  subcontractor  should  be  paid  only  a  proportionate  share  thereof.  Now, 
the  amount  of  all  the  claims  of  all  subcontractors  can  be  ascertained  only  after 
all  the  work  and  materials  have  been  furnished,  and  after  the  building  has 
been  completed  so  far  as  the  contractor  is  required  to  complete  the  same;  for 
the  whole  of  the  work  may  in  fact  be.  done  by  subcontractors  only,  or  the 
last  item  of  work  performed  or  materials  furnished  may  be  performed  or 
foruished  by  a  subcontractor.     The  butldinfu  in  «ach  a  case,  would  be  com« 
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pleted  by  a  subcontractor;  and  the  subcontractor  completing  the  building  or 
foraisbing  the  last  item  of  work  or  material  therefor  is  entitle  1  to  his  pro- 
portionate sbare  of  the  general  fund  equally  with  the  subcontractor  who 
furnished  the  first  item  of  work  or  material,  or  any  intermediate  portion 
thereof.  Of  course,  when  the  contractor  has  furnished,  through  himself  or 
his  subcontractors,  all  the  work  and  material  which  he  had  agreed  to  fur- 
nish, then  the  building  is  completed,  so  far  as  he  is  concerned,  and  is  also 
completed  so  far  as  all  the  subcontractors  under  him  are  concerned;  and  the 
contractor  and  each  of  the  subcontractors  may  then  file  their  respective 
statements  for  liens,  and  each  will  then  become  entitled  to  his  proportionate 
share  of  the  fund.  If,  however,  the  contractor  should  abandon  the  work 
for  any  cause  before  completing  the  building  under  his  contract,  it  is  pos- 
sible, and  even  probable,  that  the  subcontractor  may  then,  if  not  inequi- 
table, consider  the  building  as  completed,  and  obtain  liens  thereon  witiiiu 
four  mouths  thereafter  by  complying  with  the  provisions  of  sections  631  and 
632  of  the  Civil  Code.  But  so  loug  as  the  contractor  has  not  completed  tlie 
work  under  his  contract,  but  is  still  at  work  on  the  building  under  his  con- 
tract, the  building  cannot  be  considered  as  having  been  completed,  either  as 
to  the  contractor  or  any  subcontractor. " 

Completion  of  Boilding  by  Owner  Afper  Cessation  or  Abandon- 
ment OF  Work. — The  California  statute  makes  the  cessation  from  labor  for 
thirty  days  upon  any  **  unfinished  contract"  equivalent  to  a  "completion" 
thereof,  for  all  who  claim  a  lien  by  virtue  of  tliat  contract,  as  fully  as 
though  the  building  was  actually  completed:  Kerckhoff-Cuzner  Mill  etc.  Co. 
v.  Olmstead,  85  Cal.  80;  Willamette  Steam  etc.  Mfg.  Co.  v.  Los  A  ngele.^  College 
Co.,  94  Cdl.  229.  It  is  immaterial  whether  the  building  is  subsequently 
completed  by  the  owner  or  not,  or,  if  completed,  whether  such  coinpletiou 
is  effected  by  the  owner  directly,  or  through  a  contract  with  another.  For 
the  purposes  of  creating  a  lien  thereon  through  the  terms  of  the  unfinished 
contract,  the  cessation  from  labor  under  that  contract  for  thirty  days  is  a 
statutory  completion  of  the  building  which  sets  the  time  running  within 
which  the  claim  of  lien  must  be  filed.  The  claim,  under  such  circumstances, 
must  be  filed  within  thirty  days  after  such  time  commences  to  run,  although 
it  be  filed  within  thirty  days  from  the  actual  completion  of  the  building: 
Kerckhoff-Ctizner  Mill  etc  Co.  v.  Olmslead,  86  Cal.  80;  Johnson  v.  La  Orave^ 
102  Cal.  324.  modifying  MarbU  Lime  Go.  v.  Lordshurg  Hotel  Co.,  96  Cal.  3.32, 
holding  that  the  abandonment  of  work  upon  a  building,  by  a  contractor, 
before  its  completion  does  not  necessitate  the  filing  of  a  lien  within  thirty 
days  thereafter  if  the  owner  goes  on  with  the  work,  and  does  not  occupy 
or  accept  the  building.  A  subsequent  contract  by  the  owner,  after  an 
abandonment  of  the  original  contract,  for  the  completion  of  the  work  is  as 
disconnected  from  the  original  contract  as  if  it  were  for  the  construction  of 
a  different  building.  Hence,  if  the  original  contractor  under  a  building 
contract  gives  to  the  owner  of  the  building  written  notice  that  he  abandons 
the  contract,  and  that  he  declines  to  proceed  further  in  its  execution,  and 
thereafter  does  no  work  upon  the  building,  whereupon  the  owner  contracts 
with  another  builder  to  complete  the  building,  it  is  necessary  for  those 
claiming  mechanics'  liens  by  virtue  of  the  original  contract  to  tile  them 
within  thirty  days  after  there  has  been  a  cessation  from  labor  for  thirty 
days  upon  the  finished  contract.  If  the  rights  of  materialmen  to  enforce  a 
lien  upon  a  building  have  been  lost  by  a  failure  to  file  their  claims  of  lien  in 
time  it  is  imuiatcral  to  them  or  to  their  assignee  whether  any  portion  of 
the  moneys  due  to  the   coutrauior  was  unpaid  at  the  time  he  had  entered 
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into  the  contract,  or  whether  the  owner  made  a  proper  dtsposttion  of  the 
nnpaid  portion  of  the  contract  price:  Johnson  v.  LaOrave,  102  Cal.  324. 
The  question  as  to  actual  completiou  or  a  cessation  of  work  for  thirty  dayi 
IS  one  of  fact:  Witlametie  Sleum  etc.  Co.  v.  Los  Awjeies  College  Co.,  94  (JaL 
229;  Marble  Lime  Co.  v.  Lordsburg  Hotel  Co.,  96  Cal.  332. 

A  mechanic's  lien  does  not  necessarily  depend  on  the  right  of  the  con> 
tractor  to  collect  the  sum  of  money  himself  from  the  owner.  It  covers  the 
value  of  tlie  building  at  the  time  of  the  filing  of  the  lien;  and  all  the  liens 
must  not  exceed  the  contract  price:  Ora/  v.  Cunnitiyluim,  109  N.  Y.  309; 
Van  Clief  v.  Van  Vechten,  55  Hun,  4C7.  A  subcontractor's  right  to  a  liea 
is  not  necessarily  defeated  by  the  contractor's  abandonment  of  the  work, 
and  the  owner  may  be  held  liable  for  a  balance  due.  Thus,  it  has  been 
held  that  there  is  no  provision  in  the  mechanics'  lien  law  of  New  York, 
pjifsed  in  1885,  which  directly  or  inferentially  requires  the  contract  to  be 
fully  performed  as  regards  a  lien  for  work  and  materials  furnished  and  used 
by  a  contractor  in  the  erection  of  a  building,  if  it  is  shown  that,  at  the  time 
the  lien  was  filed,  a  sum  of  money  had  been  earned  by  the  contractor, 
according  to  the  agreed  price,  which  exceeded  all  payments  theretofore 
made  by  the  owner  in  an  amount  sufficient  to  pay  the  claim  for  which  the 
lien  is  tiled;  and  that  the  owner  is  liable  to  a  subcontractor  to  the  extent 
of  "  the  price  stipulated  and  agreed  to  be  paid  on  such  contract  and  remaiu- 
ing  unpaid  at  the  time  of  filing  such  lien'':  Wright  v.  Roberts,  43  Hun,  413. 
Uence,  if  a  materialman  files  his  lien  when  nothing  is  due  the  contractor, 
who  afterward  abandons  his  contract  without  just  cause,  and  the  owner 
completes  the  building  for  less  than  the  contract  price,  under  a  provi.sion  of 
the  contract  authorizing  it,  and  stipulating  that  the  cost  should  be  deducted 
from  the  contract  price,  the  lien  attaches  to  the  extent  of  the  di£ferenoe 
between  the  cost  of  coinpletion  and  the  amount  unpaid  on  the  contract 
when  the  lien  was  filed:  Van  Viie/v.  Van  Vec/iten,  55  Hun,  467.  The  mere 
fact,  however,  that  the  completion  of  work  abandoned  by  a  contractor, 
when  nothing  is  due  him,  may  cost  some  thing  less  thau  the  amount  of  the 
contract  price  nnpaid,  for  the  entire  work,  does  not  necessarily  support  the 
olaim  of  a  materialman  for  materials  furnished  to  the  contractor,  if,  at 
the  time  the  lien  is  filed,  there  is  nothing  due  the  contractor  from  the  owner 
and,  before  any  further  sum  becomes  due  under  the  contract,  the  contractor 
abandons  the  work  and  refu>:cs  to  go  on  with  it,  and  there  is  no  provisiou 
in  the  contract  for  the  complL'tiou  of  the  work  by  the  owner  in  case  of  the 
contractor's  failure  to  perform,  nothing  remains  "unpaid"  within  the  mean- 
ing of  the  mechanics'  lien  law  so  as  to  make  the  notice  of  the  lien  effec- 
tual, to  charge  the  premises  with  the  claims  of  lienors  who  have  done  work 
or  furnished  materials.  And  this  is  so  although  the  cost  of  the  work 
necessary  to  complete  the  contract  and  remaining  undone  would  be  leaa 
than  the  balance  nnpaid  of  the  contract  price  for  the  entire  work:  LarktA 
T.  McMuUin,  120  N.  Y.  206. 

Contractor's  Failcrk  to  Complbtb  Bun-DiNO — General  Effect  of. 
The  law  does  not  allow  a  contractor,  mechanic,  or  materialman  to  violate 
a  contract  and  claim  a  lien  for  work  done,  because  of  an  apprehension  or 
fear  that  he  will  not  receive  his  pay  at  the  time  for  payment.  If  he  quite 
work  under  such  circumstances  the  owner's  real  estate  cannot  be  subjected 
to  a  lien  even  for  the  work  already  done,  as  there  has  not  been  "  a  com- 
pliance with  his  contract  by  the  person  claiming  the  lien,"  which  is  a  pre- 
requisite to  the  attaching  of  the  lien:  Rome  Hotel  Co.  v.  Warlick,  87  Ga.  34^ 
43.      A  materialman's  right  to  a  lien,  as  against  the  owner,  for  materials 
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famished  the  contractor,  depends  for  its  existence  upon  the  fact  of  an 
indebtedness  from  the  owner  to  the  contractor  at  the  time  of  or  subsequent 
to  the  notice.  If,  therefore,  the  contract  for  the  erection  and  completion  of 
the  building  is  entire,  and  the  contractor  is  to  be  paid  as  the  work  pro> 
grosses,  but  he  abandons  it  before  it  is  completed,  he  loses  the  right  wliich 
he  would  have  had  to  the  full  compensation  agreed  upon,  although  the 
owners  may  complete  the  building  for  less  than  the  difference  between  what 
they  have  agreed  to  pay  and  what  they  have  paid.  The  court  will  not 
epeculate  as  to  this  matter.  In  such  a  case,  if  the  owner  reserves  a  certain 
per  cent  of  the  contract  price  until  the  budding  is  completed,  and  the  con- 
tractor abandons  the  work  before  completion,  but,  after  collecting  all  that  is 
due  him,  except  the  stated  percentage,  one  who  has  furnished  the  con- 
tractor with  materials  has  no  lien  as  against  the  owner:  Blythe  v.  Poultney, 
31  Cal.  2.34.  It  is  evident  from  this  that  the  materialman  should  have  some 
protection  against  the  act  of  the  owner  in  making  payments  so  as  to  defeat 
his  lien.  This  protection  has  been  afforded  by  section  1183  of  the  Cali- 
fornia Code  of  Civil  Procedure,  providing  for  the  filing  of  building  contracts 
with  full  information  as  to  details.  If  the  original  contractor  fails  to  per- 
form his  contract,  or  if  he  has  performed  it  in  part,  and  there  is  no  money 
duo  to  him  according  to  its  terms,  or  if,  having  performed  it,  he  has  been 
fully  paid  by  the  owner  according  to  the  contract,  before  notice  of  the  lien, 
neither  he  nor  his  employees  are  entitled  to  enforce  a  lien  iipon  the  prop- 
erty: Dingley  v.  Qreene,  54  Cal.  333,  335.  But,  if  the  employer,  under  the 
terms  of  a  building  contract,  is  to  pay  in  installments  as  specified  portions 
of  the  work  are  completed,  and  the  contractor  earns  some  of  them,  a 
materialman  who  has  furnished  material  for  the  work  done,  and  complied 
with  the  mechanics'  lien  law,  is  entitled  to  a  lien,  although  the  contractor 
afterward  abandons  his  contract  before  completion  thereof:  WhiUier  v, 
Blakcly,  13  Or.  54ii.  So,  under  the  mechanics'  lien  law  of  New  Jersey, 
when  a  notice  as  to  the  amount  due  for  work  done  is  given  to  the  owner, 
he  must  hold  a  sufficient  amount  of  the  moneys  then  due,  or  thereafter  to 
become  due,  the  contractor,  to  answer  the  notice,  and,  although  the  con- 
tract is  never  completely  executed,  if  the  contractor  is  in  a  position  which 
enables  him  to  recover  from  the  owner  in  an  action  either  upon  the  contract 
or  upon  a  quantum  ma-uit  for  contract  work  done,  a  notice  will  reach  the 
amount  so  recoverable:  Mayer  v.  Mutchler,  50  N.  J.  L.  162. 

If  the  lessee  of  premises  agrees  to  erect  a  building  thereon  and  abandons 
it  before  completion,  the  building  will  revert  to  the  owner  free  from  any 
liability  for  a  lien  for  materials  furnished  or  labor  performed  where  neither 
he  nor  his  agent  created  the  debt,  as  there  is  a  failure  on  the  part  of  the 
lessee  to  comply  with  the  terms  of  the  lease  and  perform  his  contract:  Cor- 
nell V.  Bai~ney,  26  Hun,  134.  The  cancellation  of  a  building  contract  does 
not  affect  liens  already  attached:  Jenks  v.  Brown,  66  N.  Y.  629.  Neither 
is  a  builder's  lien  waived  by  the  fact  that  the  original  contract  has  been 
changed  in  small  particulars  by  mutual  consent,  and  the  time  for  complet- 
ing it  extended:  Monlandon  v.  Deas,  14  Ala.  33;  48  Am.  Dec.  84. 

Recoupment  of  Damages  by  the  Owner. — The  fact  that  a  building  is 
not  completed  according  to  contract  does  not  necessarily  deprive  a  contractor 
or  subcontractor  of  his  right  to  enforce  a  mechanic's  lien  against  the  build- 
ing, in  the  absence  of  a  statute  so  limiting  the  right.  The  mechanic  or  ma> 
terial  man  must  establish  his  account,  and  the  lien  attaches  for  the  amount 
found  to  be  due  thereon.  But  the  owner  of  the  building  is  entitled  to  set 
op  as  a  counterclaim  any  damages  he  has  sustained  by  reason  of  the  breach 


Oct.  1894.]  Goodman  v.  Baerlochke.  906 

of  the  agreement,  and  the  lien  attaches  for  the  amonnt  actually  doe,  after 
dedncting  snch  damages:  MilUap  v.  Ball,  30  Neb.  728;  Mehrle  v.  Dunne,  75 
111.  239;  Ltnd  v.  Braender,  15  Daly,  370.  The  owner  is  entitled  to  show 
bow  much  of  the  work  remains  undone,  what  it  will  cost  according  to  the 
contract  to  complete  it,  and  to  have  such  amount  deducted  from  the  con« 
tract  price:  Lind  v.  Braender,  15  Daly,  370;  Mehrle  v.  Dunne,  75  111.  2:39.  If 
a  builder  abandons  work  under  a  contract  providing  that  the  owner  shall, 
after  three  days'  notice,  have  the  power  to  finish  the  work  and  deduct  the 
expense  from  the  amount  of  the  contract,  and  the  owner  elects  to  go  oa 
under  this  clanse  of  the  contract,  he  waives  the  right  to  insist  upuu  a  for- 
feiture for  the  failure  of  the  contractor  to  perform  the  contract.  He  i-s  not 
thereafter  precluded  from  claiming  damages  against  the  contractor  for  de- 
fective performance,  or  for  failure  on  his  part  to  complete  the  bnilding  at 
the  time  specified.  These  damages  he  may  recoup  against  any  sum  due 
the  contractor  for  work  done  under  the  contract.  But  be  cannot  avail 
himself  of  the  right,  given  him  by  the  contract,  to  complete  the  work, 
thereby  substituting  himself  in  place  of  the  contractor,  and  at  the  same 
time  claim  that  the  contract  was  at  an  end,  and  refuse  to  account  to  the 
contractor  for  work  done  under  it,  on  the  ground  that  the  contract  was  for> 
feited.  The  election  to  do  the  work  at  the  contractor's  expense,  under  the 
clause  referred  to,  assumes  that  the  contract  was  then  iu  force:  Mwjthy  ▼. 
Buchnan,  66  N.  Y.  297,  per  Andrews,  J. 

Destrdction  of  Building. — As  indicated  in  the  principal  case,  there  is  • 
line  of  authorities  holding  that  the  lieu  shares  the  fate  of  the  building,  and 
that  the  reason  for  binding  the  land  ceases  with  the  destruction  of  the 
buil  ling,  whether  occasioned  by  fire,  wind,  or  water:  Preal/ylerian  Church 
V.  Stealer,  26  Pa.  St.  246;  Wigton'i  Appeal,  28  Pa.  St.  IGl;  Schukrafl  ▼. 
liu'k,  6  Daly,  1.  These  decisions  are  based  upon  the  theory  that  the  ob- 
ject of  the  mechanic's  lien  law  is  to  encourage  improvements,  and  tliat,  if  a 
lien  were  held  to  remain  upon  the  land  after  tlie  improvements  had  been 
destroyed  or  removed,  it  would  discourage  the  improvement  of  the  land, 
and  so  operate  to  defeat  the  object  of  the  law.  And  in  Sdiuhaft  v.  Ruck, 
6  Daly,  1,  the  court  went  so  far  as  to  hold  that,  if  the  law  gave  a  lien  upon 
the  bnilding  and  upon  the  land,  and  the  building  was  blown  down  before 
notice  of  lien  was  given,  there  could  be  no  lien  because  no  building  re- 
mained. We  fail  to  understand  why  a  destruction  of  part  of  the  subject 
matter  of  the  lien  should  affect  what  was  left,  namely,  the  land.  Even  in 
Pennsylvania,  where  the  lien  goes  down  with  the  building,  it  has  been  held 
in  a  comparatively  late  case  tliat  a  mechanic's  lien  upon  a  whole  manufac- 
turing plant  for  material  furnished  for  the  cottstruction  of  one  of  the  build- 
sngs  of  the  plant  is  not  lost  by  the  destruction  of  the  particular  building 
for  which  the  material  was  furnished:  Linden  Steel  Co.  v.  Rough  Run  Mfg. 
Co.,  158  Pa.  St.  238.  So,  where  the  lieu  attaches  to  the  land  as  well  as  to  the 
building,  especially  where  this  is  so  by  virtue  of  express  statutory  provi- 
sion, and  the  lien  rests  alike  upon  both,  it  ought  logically  to  remain  upon 
the  land  after  the  improvements  have  been  destroyed  or  removed.  And 
this  view  promotes  another  object  of  the  mechanic's  lien  law,  which  is  "to 
provide  security  for  a  class  of  persons  whose  claims  gradually  accumulate 
from  day  to  day,  and  who  cannot  conveniently  protect  themselves  in  any 
other  way."  The  cases  from  seveial  states  support  this  doctrine.  Thus, 
in  Illinois,  a  mechanic's  lien  for  materials  furnished  or  work  done  upon  a 
building  is  not  alone  upon  the  specific  thing  furnished,  but  exists  as  well 
against  the  land.     Therefo.-e,  the  lieu  exists  against  the  laud,  although  tb« 
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entire  materials,  buildings,  and  improvements  on  account  of  which  the  lien 
accrued  are  removed,  rendered  worthless,  or  destroyed  by  accident:  Gaty 
r.  Casey,  15  111.  189;  Steiglemnn  v.  McBride,  17  111.  300;  Schwartz  v.  Suuii' 
ders,  46  111.  18;  Sontag  v.  Brennan,  lb  111.  279.  In  the  case  last  cited  a 
workman  was  performing  labor  and  furnishing  materials  under  a  contract 
to  do  the  carpenter's  work,  only,  of  a  building,  the  risk  of  destruction  by 
fire  being  upon  the  owner.  Tlie  workman  was  prevented  by  fire,  without 
fault  on  his  part,  from  completing  his  contract,  but  the  court  refused  to 
disturb  a  decree  giving  him  a  lien  on  the  lot  for  the  sum  due  him  for  work 
and  material.  So  in  Iowa  and  Texas  the  lien  will  exist  upon  the  land  alone, 
after  the  improvements  have  been  destroyed  or  removed:  Clark  v.  Parker, 
58  Iowa,  509;  Stuart  v.  Broome,  59  Tex.  466.  And  in  Minnesota,  where 
the  lien  attaches,  by  virtue  of  the  statute,  not  only  to  the  building,  but  to 
the  owner's  interest  in  the  land,  it  is  not  terminated  by  a  destruction  of 
the  building  by  fire  after  the  materials  have  been  furnished  and  the  labor 
performed,  but  before  the  "account "  provided  for  by  the  statute  is  filed 
for  record;  but  may,  nevertheless,  be  enforced  against  the  bind  on  which 
the  building  stood:  Freeman  v.  Cm-son,  27  Minn.  516.  In  the  absence  of  a 
statute  allowing  a  lien  on  the  land,  or  the  owner's  interest  therein,  it  would, 
of  course,  be  restricted  to  the  building  and  materials;  but,  under  a  statute 
BO  restricting  it,  the  lien  will,  where  the  building  has  been  destroyed  by 
fire,  adhere  to  whatever  brick,  iron,  or  other  debria  may  remain:  Mc- 
Laughlin T.  Oreen,  48  Miss.  175. 


Barthell  v.  Peter. 

[88  wisconsin,  316.] 
Rkal  Estate  Brokers — When  Entitled  to  Commission— Failurb  oi 
Title. — If  an  agent  to  sell  land  agrees  to  pay  a  commission  to  a  broker 
for  procuring  a  purchaser,  and  one  is  obtained,  he  is  liable  for  the  com- 
mission,though  it  is  then  discovered  that  the  land  does  not  belong  to 
the  principal.  Such  a  mistake  is  not,  in  law,  a  mutual  mistake  which 
will  avoid 'the  contract  to  pay  a  commission  on  the  sale. 

Catlin  &  Butler  and  Carl  C.  Pope,  for  the  appellant. 

R.  I.  Tipton,  and  E.  F.  McCausland,  for  the  respondent. 

S16  WiNSLow,  J.  Til  is  action  is  brought  to  recover  the 
commissions  of  a  real  estate  broker.  The  action  was  tried 
by  the  court.  The  facts  were,  and  the  court  found,  that  the 
defendant,  who  was  an  agent  to  sell  certain  lands  in  Douglas 
county  for  a  principal,  agreed  to  pay  the  plaintiff  a  commis- 
sion of  five  hundred  dollars  if  he  would  find  a  purchaser 
ready,  able,  and  willing  to  purchase  a  certain  described 
parcel  of  real  estate  in  Douglas  county.  The  plaintiff  found 
and  produced  such  purchaser,  and  then  defendant  discov- 
ered that  the  said  parcel  of  land  was  not  the  property  of  his 
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principal;  and  be  claims  that  this  was  a  mutual  mistake  of 
fact,  which  avoided  the  contract  to  pay  commissions  on  the 
Bale.  The  plaintifif  was  ia  no  way  responsible  for  the  de- 
fendant's mistake.  On  these  facts  judgment  was  rendered 
for  the  plaintiff.  This  judgment  was  plainly  right.  The 
defendant's  mistake  was  not,  within  the  meaning  of  the  law, 
a  mutual  mistake.  The  fact  concerning  which  **'  the  mis- 
take was  made  was  not  an  inducement  to  the  contract,  or 
material  thereto,  so  far  as  plaintiff  was  concerned.  The 
plaintiff  performed  the  labor  which  he  agreed  to  perform, 
and  cannot  be  defeated  by  the  fact  that  defejidant  was  negli- 
gently mistaken  as  to  a  fact  which  was  entirely  immaterial 
to  the  plaintiff,  and  which  should  have  been  within  the 
defendant's  own  knowledge. 

By  the  Court.    Judgment  affirmed. 


Broker — Whkm  Entitlkd  to  Commissiok. — A  broker  ia  entitled  to  hie 
oommissiuns  for  selling  real  estate  when  be  procures  a  purchaser  who  is 
ready,  willing,  and  able  to  buy:  Oehlt  v.  Ridge,  117  Mo.  553;  38  Am.  St 
Rep.  683,  and  note.  He  cannot  be  deprived  of  his  commiaaioD  by  a  failure 
•f  title:  Sti«  note  to  Kalley  v.  Baier,  28  Am.  St.  Rep.  647. 


LiSTMAK    Mill    Company   v.    William    Listman 
Milling   Company, 

[88  Wisconsin,  834.] 

Valid  Trapemark,  What  Cohstitutks. — Only  such  names,  words,  and 
devices  as  indicate  the  origin  or  ownership  of  goods  constitute  valid 
trademarks.  But  a  valid  trademark  may  consist  of  some  novel  device, 
arbitrary  character,  or  fancy  word,  applied  without  special  meaning, 
which  by  use  and  reputation  cornea  to  serve  the  same  purpose.  Hence, 
the  word  "Marvel,"  used  in  a  flour  brand  to  designate  the  output  of 
a  certain  mill,  is  a  valid  trademark,  which  equity  will  protect. 

Tbauemark,  What  DOBa  v&r  Constitutk. — Such  words  as  are  merely  de- 
scriptive of  the  kind,  nature,  cliaracter,  or  quality  of  the  goods  upon 
which  they  are  used  cannot  be  exclusively  appropriated  and  protected 
as  a  trademark. 

Titlk  to  a  Tradrmark  ia  acquired  and  retained  by  appropriation  and  use. 

Tbadkhakk  may  Pa33  bt  Convbyanck  Without  £xpbbss  Transfer. — If 
a  trademark,  through  all  changes  of  the  ownership  of  a  business,  cou> 
tinuoualy  designates  its  product,  the  exclusive  right  to  the  use  of  the 
toademark  passes  by  a  conveyance  of  the  business,  particularly  where 
that  includes  goodwill,  though  nothing  is  said  about  the  trademark. 

An  iNjuNcrio.N  Will  Issub  to  Rkstrain  tub  Piracy  of  Plaintiff's  Tkadb* 
MARK,  the  disiiuguisliiug  feature  of  which  is  used,  in  combination  with 
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others,  to  constitute  a  trademark  or  brand  so  similar  in  appearance  ai 
probably  to  deceive  customers  or  patrons  of  plaintiff's  trade  or  busi< 
ness,  although  it  is  not  shown  that  any  one  has  in  fact  been  deceived, 
or  that  there  has  been  intentional  fraud. 

Appeal  from  an  order  denying  a  motion  to  dissolve  a  tem- 
porary injunction.  The  question  involved  was  the  right  or 
title  of  the  defendant  to  use  a  trademark  or  label  as  a  dis- 
tinctive mark  of  the  flour  manufactured  by  it.  The  trade- 
mark, "Marvel,"  was  originated  by  William  Listman,  who 
had  used  it  individually,  and  who  afterwards  became  a 
member  of  a  partnership  which  commenced  the  manufacture 
of  flour  to  which  the  trademark,  "Marvel,"  was  uniformly 
applied.  The  mark  was  registered  in  the  name  of  Listman 
alone.  Its  use  was  continued  by  the  firm  and  by  a  corpora- 
tion which  succeeded  the  firm  in  the  operation  of  the  mill, 
and  also  by  the  plaintiff  corporation,  which  purchased  the 
site  and  erected  a  new  mill  after  the  old  one  was  burned 
down.  Listman  practically  owned  all  of  the  stock  of  the 
former  corporation  when  the  business  was  transferred  to  the 
plaintiff.  He  was  also  largely  interested  in  the  latter  and 
was  its  general  manager  for  four  years.  Listman  then  sold 
his  interest  in  the  plaintiff  corporation,  and  became  the 
president  and  general  manager  of  the  defendant  corporation, 
which  thereafter  used  the  trademark,  "  Marvel,"  upon  the 
product  of  its  mill,  situated  in  another  city.  In  these  trans- 
fers there  was  nothing  said  about  the  trademark. 

Catlin  &  Butler  and  A.  C.  Paulj  for  the  appellant. 

George  H.  Gordon  and  Winkler^  Flanders^  Smith,  Bottum 
<fc  Vilas,  for  the  respondent. 

'**  Newman,  J,  Only  such  names,  words,  and  devices  as 
may  be  held  to  be  adapted  to  point  out  the  true  source  and 
origin  of  the  goods  upon  which  such  marks  are  used  can 
constitute  valid  trademarks.  Such  words  as  are  merely  de- 
scriptive of  the  kind,  nature,  character,  or  quality  of  the 
goods  cannot  be  exclusively  appropriated  and  protected  as 
a  trademark.  But  a  valid  trademark  may  consist  of  some 
novel  device,  arbitrary  character,  or  fancy  word,  applied 
without  special  meaning,  which  by  use  and  reputation  comes 
to  serve  the  same  purpose.  Such  words  and  devices  are  held 
to  indicate  sufficiently  the  true  source  and  origin  of  the 
goods,  without  particular  addition  of  the  name  of  the  manu- 
facturer or  dealer:  Dunbar  v.  Glenn,  42  Wis.  118;  24  Am. 
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Rep.  395;  Marshall  v.  Pinhhavi,  62  Wis.  572;  38  Am.  Rep. 
756;  Gessler  v.  Grieh,  80  Wis.  21;  27  Am.  St.  Rep.  20,  and 
cases  cited;  Fish  Brothers  Wagon  Co.  v.  La  Belle  WagonWoiks^ 
82  Wis.  546;  33  Am.  St.  Rep.  72.  The  word  "  Marvel,"  used 
in  the  plaintiff's  flour  brand,  is  such  an  arbitrary  or  fancy 
word.  It  is  not,  in  any  true  sense,  descriptive  of  any  char- 
acteristic or  quality  of  the  goods  which  it  is  used  to  desig- 
nate, but  rather  indicates  their  origin  or  ownership.  It  is 
very  much  like  the  word  '*  Bethesda,"  used  to  designate  the 
water  of  a  certain  spring  in  Waukesha  county,  which  was 
held  to  be  a  valid  trademark  in  Dunbar  v.  GlenUy  42  Wis. 
118;  24  Am.  Rep.  395.  It  is  used  by  the  plaintiff  in  a  simi- 
lar way  to  designate  the  output  of  its  mill.  As  was  said  in 
that  case,  the  word  seems  to  have  been  adopted  to  indicate 
origin  or  ownership,  and  to  have  a  name  by  which  the  product 
of  the  mill  could  be  distinguished  when  bought  and  sold  in 
the  market.  As  was  said  in  Filley  v.  Fassett,  44  Mo.  168, 
100  Am.  Dec.  275,  this  word  was  the  prominent,  essential, 
and  vital  feature  of  the  trademark.  The  goods  were  known 
by  this  word  itself.  It  constitutes  a  valid  trademark,  such 
as  equity  will  protect. 

Title  to  a  trademark  is  acquired  and  retained  by  ap- 
propriation and  use.  While  William  Listman  owned  and 
conducted  •**  the  business  tiiis  word  was  a  part  of  his  trade- 
mark— the  distinguishing  and  essential  feature;  while  the 
business  was  conducted  by  a  copartnership  it  was  the  trnde- 
mark  of  the  copartnership;  and,  when  the  same  business  was 
done  by  a  corporation,  it  was  the  trademark  of  the  corpora- 
tion. Through  all  these  changes  of  ownersliip  of  the  plant 
and  business  it  continuously  designated  the  output  and  pro- 
duct of  the  same  mill.  It  did  not  cease  to  be  the  trademark, 
to  designate  its  output  of  flour,  when  or  because  Listman 
sold  his  stock  in  the  corporation,  and  ceased  to  have  an  inter- 
est in  the  business.  It  had  been  appropriated  and  used  to 
designate  and  give  a  name  to  the  product  of  the  same  mill 
and  business  by  which  it  was  known  in  the  market  through 
all  these  successive  proprietaries,  and  during  this  time  it  had 
not  been  used  to  designate  any  article  of  which  Listman 
himself  was  sole  proprietor. 

Listman  seems  to  have  owned  virtually  the  entire  plant 
and  business  at  the  time  when  he  conveyed  to  the  corpora- 
tion. He  says  that  it  was  not  understood  that  the  title  to 
the  trademark  passed  by  that  conveyance.     This  seems  to 
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mean  that  nothing  was  said  about  it.  There  wns  no  agree- 
ment that  it  should  pass.  Under  such  circumstances  it  was 
«  question  of  law  whether  it  did  pass.  Listman  was  one  of 
the  promoters  of  the  corporation.  He  conveyed  to  it  the 
mill-site,  with  the  business  and  goodwill — at  least,  all  the 
title  he  had  in  it.  Ordinarily  the  goodwill  of  a  business 
passes  by  a  conveyance  of  the  place  where  the  business  has 
been  carried  on,  without  special  mention.  The  purchaser 
who  acquires  such  goodwill  takes  with  it  the  exclusive  right 
to  the  use  of  such  trademarks  as  have  been  up  to  that  time 
in  use  in  the  business,  without  mention  of  them  in  the  con- 
tract of  sale:  17  Am.  &  Eng.  Ency.  of  Law,  1187,  and  cases 
cited  in  the  notes;  Fish  Brothers  Wagon  Co.  v.  La  Belle  Wagon 
Works,  82  Wis.  546,  and  cases  cited  on  page  562;  33  Am.  St. 
Rep.  72;  Shipwright  v.  Clements,  19  Week.  Rep.  599;  **» 
Brass  &  Iron  W.  Co.  v.  Payne,  50  Ohio  St.  115.  Many  of  the 
•cases  are  where  one  partner  sells  out  to  the  other  partners. 
It  cannot  be  less  clear  wlien  a  mere  stockholder  in  a  corpora- 
tion transfers  his  stock,  for  a  mere  stockholder  has  no  title  in 
the  corporate  property.  So  it  seems  right  to  hold  that,  what- 
ever property  Listman  may  have  had  in  this  trademark  at 
some  earlier  date,  none  remained  to  him  after  he  ceased  to 
be  a  stockholder  in  the  plaintiff  corporation. 

The  defendant  has  used  this  word  "Marvel"  as  a  part  of 
its  flour  brand  or  trademark  against  the  plaintiff's  protest 
and  objection.  It  has  used  it  in  combination  with  other 
words,  so  as  to  constitute  a  brand  or  trademark  so  similar  in 
appearance  to  the  plaintiff's  that  the  difference  might  easily 
pass  without  observation  to  casual  observers.  The  plaintiff 
complains  only  of  its  use  of  the  distinguishing  word  "Mar- 
vel." In  order  to  support  the  action  the  imitation  of  the 
trademark  need  not  be  exact  or  perfect.  It  may  be  limited 
and  partial.  Nor  is  it  requisite  that  the  whole  should  be 
pirated.  Nor  is  it  necessary  to  show  that  any  one  has  in 
fact  been  been  deceived.  Nor  is  it  necessary  to  prove  inten- 
tional fraud.  If  the  court  sees  that  the  plaintiff's  trade- 
marks are  simulated  in  such  a  manner  as  probaldy  to  de- 
ceive customers  or  patrons  of  its  trade  or  business  the  piracy 
should  be  checked  at  once  by  injunction:  Filley  v.  Fassett,  44 
Mo.  178;  100  Am.  Dec.  275,  and  cases  cited.  It  is  a  proper 
■case  for  the  issuance  of  an  injunction. 

By  the  Coubt.     The  order  of  the  circuit  court  is  affirmed. 
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Trademarks  are  for  the  purpose  of  pointing  ont  the  source,  origin,  or 
ownership  of  the  goods  to  wliich  they  are  applied,  or  the  dealer's  place  of 
business;  and  they  usually  include  the  name  of  the  manufacturer  or  dealer, 
thouj^h  they  sometiniea  consist  of  some  novel  device,  arbitrary  character,  or 
fancy  word,  applied  without  special  meaning,  and  which,  by  use  and  repnta- 
tion,  comes  to  serve  the  same  purpose:  Oetslerr.  Orieh,  80  Wis.  21;  27  Am. 
St  Rep.  20.  An  exclusive  proprietary  right  cannot  be  acquired  in  a  word 
which  is  a  generic  term,  and  in  its  nature  descriptive  of  that  to  which  it  per- 
tains, rathei  than  its  origin  or  proprietorship:  See  note  to  Kecmbfy  y.  Brooklyn 
C7temical  Works,  40  Am.  St.  Rep.  630.  The  right  to  a  trademark  is  derived 
from  its  appropriation  and  continued  user:  Cuswdl  v.  Hazard,  121  N.  Y. 
4S4;  18  Am.  St.  Rep.  833.  A  trademark  affixed  to  articles  manufactured 
at  a  particular  place  may  be  lawfully  sold  and  transferred  with  the  estab- 
lishment: See  note  to  FiiOi  Brolhera  Wagon  Co.  y.  La  Belle  Wagon  fl'orks, 
33  Am.  St.  Rep,  82.  But  a  voluntary  assignment  of  a  trademark  may 
probably  be  effected  without  especially  mentioning  it,  as  where  a  busi- 
ness is  sold,  and  the  goodwill  thereof  assigned:  See  "monographic  note 
to  ii't/moTKU  V.  Jones,  17  Am.  St.  Rep.  496,  discussing  the  assignment 
of  trademarks  of  which  the  assignor's  name  is  a  part.  Thus,  if  a  mann* 
factory  of  wagons,  in  which  the  names  of  the  founders  of  the  business  and 
a  rebus  to  represent  their  surname  have  been  used  as  trademarks,  is  sold 
and  assigned  to  a  corporation,  the  corporation  acquires  by  the  sale  and  as- 
signukent  the  goolwill  of  the  original  business,  and  the  right  to  use  such 
names  and  rebus  as  trademarks,  although  they  were  not  specifically  men- 
tioned in  any  of  the  transfers  of  the  business  to  the  corporation.  But,  if 
there  has  been  no  agreement  to  give  to  the  corporation  the  exclusive  right 
to  use  such  names  and  rebus  and  trademarks,  anew  firm  composed  of  such 
original  founders  of  the  business  transferred  to  the  corporation  may  nse  the 
same  names  and  rebus  in  advertising  wagons  made  by  them,  provided  they 
do  not  use  them  in  a  way  calculated  to  induce  persons  to  buy  the  same  a* 
and  for  those  manufactured  by  the  corporation.  The  new  firm,  howeveri 
has  no  right  to  represent  that  their  business  is  the  same  as  that  originally 
conducted  by  them:  Fish  Brothers  Wagon  Co.  v.  La  Belle  Wagon  Works,  82 
Wis.  546;  33  Am.  St.  Rep.  72.  One  who  has  infringed  the  trademau-k  of  an- 
other may  be  restrained  by  an  injunction  from  making  nse  of  the  imitation; 
Note  to  LiggiU  etc  Co.  v.  Ii<id  etc.  Co.,  24  Am.  St,  Rep.  316.  When  a  trade- 
mark  is  calculated  to  deceive,  an  intention  to  deceive  will  be  presumed,  and 
an  injunction  to  prevent  its  use  will  be  granted:  Note  to  Radam  ▼.  Capital 
Microbe  Detiroyer  Co.,  26  Am.  St.  Rep.  793. 


Bergrron  V    Miles. 

[88  Wisconsin,  397.} 
Dbckit — Joint  Purchasx  or  Land. — If  one  party  induces  another  to  join 
with  him  in  the  purchase  of  land,  each  to  pay  one>half  of  the  puruhaa* 
price,  which  the  former  fali-ely  represents  to  be  greater  than  it  really 
is,  and  the  latter  gives  the  former  one-half  of  such  excessive  price  to  be 
vsed  in  paying  for  his  share,  and  the  former  pays  for  the  land  with  a 
■mailer  amount,  keeping  the  remainder  himself,  the  deceit  is  action- 
able and  the  latter  may  recover  the  amount  paid  in  excess  of  his  shara 
•f  the  actual  price,  though  the  land  is  worth  the  price  represented. 
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Action  to  recover  money  obtained  by  deceit.  Defendant, 
Miles  induced  the  plaintiff,  Bergeron,  to  join  with  him  in  the 
purchase  of  certain  land,  each  to  pay  one-half  of  the  pur- 
chase price.  Miles  falsely  represented  the  purchase  price  to 
be  eight  thousand  dollars,  when,  in  fact,  it  was  but  three 
thousand.  Bergeron  gave  Miles  four  thousand  dollars  to  be 
used  in  paying  for  his  share.  Miles  paid  out  three  thousand 
dollars  of  this  money  for  the  land,  this  being  its  actual  pur- 
chase price,  and  kept  the  remaining  one  thousand  dollars 
himself.  There  was  a  judgment  for  the  plaintiff  for  two 
thousand  five  hundred  dollars,  and  the  defendant  appealed. 

T,  J,  Connor  and  H.  H,  Hayden,  for  the  appellant. 

T.  F.  Frawley,  for  the  respondent. 

898  Newman,  J.  On  the  question  whether  the  relation 
of  the  parties  was  such  that  the  deceit  practiced  upon  the 
plaintiff  by  the  defendant  will  support  the  action,  the  case 
very  much  resembles  Grant  v.  Hardy,  33  Wis.  668.  To 
make  the  deceit  actionable  it  is  not  necessary  that  the  rela- 
tion of  the  parties  to  each  other  shall  be  that  of  partners 
or  tenants  in  common.  Other  relations  which  require  and 
inspire  trust  and  confidence  to  be  reposed  by  the  party  de- 
ceived in  the  other  may  be  sufficient  to  bring  the  case  within 
the  rule,  as  stated  in  Grant  v.  Hardy,  33  Wis.  674.  If  the 
defendant  was  under  no  obligation  to  the  plaintiff  to  tell 
him  all  he  knew  about  the  land  he  was,  at  least,  under  obli- 
gation not  to  deceive  him  by  false  statements  with  reference 
to  it  or  the  price  at  which  it  was  to  be  bought  by  them. 
This  he  did,  and  so  obtained  from  him  much  more  than 
plaintiff's  share  of  the  price. 

It  is  not  denied  that  the  defendant  purposely  deceived  the 
plaintiflf  as  to  the  purchase  price  of  the  land.  Plaintiff  sup- 
posed that  the  price  to  be  paid  was  eight  thousand  dollars. 
It  was,  in  truth,  only  three  thousand  dollars.  As  it  was  rep- 
resented to  plaintiff,  his  share  of  the  price  was  four  thousand 
dollars.  In  truth,  his  share  of  the  ***  price  was  only  one 
thousand  five  hundred  dollars.  He  gave  to  the  defendant, 
on  his  representation,  two  thousand  five  hundred  dollars 
more  than  his  share  of  the  price  and  more  than  he  would 
have  given  if  the  defendant  had  not  deceived  him.  Yet  it 
is  argued  that  this  deceit  is  not  actionable,  because,  it  is 
Baid,  the  plaintiff  was  not  damaged  by  it.     This  contention 
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is  based  upon  the  assumed  fact  that  the  bargain  was  a  good 
one  at  the  price  of  eight  thousand  dollars.  It  must  be  evi- 
dent that  it  would  have  been  a  better  bargain  at  the  price  of 
three  thousand  dollars.  The  plaiiitiflf  was  entitled  to  his 
share  of  the  full  profit  of  the  bargain.  He  was  entitled  to 
all  the  profit  there  was  in  the  bargain  by  paying  only  bis 
share  of  the  price.  Whatever  he  has  paid  more  than  his 
share  of  the  price,  by  so  much  is  the  value  of  his  bergain 
diminislied.  This  is  damage.  It  is  damage  of  which  the 
deceit  is  the  cause.  The  plaintiflf  paid  two  thousand  five 
hundred  dollars  more  than  his  share  of  the  price.  The  judg- 
ment of  the  circuit  court  is  right,  and  is  affirmed. 

By  the  Coubt.     Judgment  affirmed. 

Deceit. — An  action  for  false  representations,  called  also  an  action  for 
deceit,  may  be  maintained  against  a  party  who  makes  a  false  representa- 
tion of  a  fact,  with  knowledge  of  its  falsity,  to  one  who  is  ignorant  of  the 
falsity,  with  intent  that  it  shall  be  acted  upon,  where  the  person  to  whom 
it  is  made  acts  npon  it,  and  by  so  doing  suffers  injury:  See  monographio 
note  to  CoUrill  v.  Krum,  18  Am.  St.  Rep.  555,  557,  showing  a  conflict  or 
authority  upon  the  question  as  to  whether  an  action  will  lie  against  a  ven- 
dor of  real  estate  for  false  representations  made  by  him  as  to  the  prioe 
which  he  paid  for  the  property. 
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Mastkb  and  Servant— Assumption  op  Risk  bt  Minor  Skryaht.— In 
working  in  a  dangerous  place  an  adult  servant  must  take  ordinary  oara 
to  observe  and  ascertain  what  dangers  and  defects  are  incident  to  bis 
service,  and  if,  by  the  use  of  such  care,  he  ought  to  observe  and  com- 
prehend such  dangers  or  defects,  he  assumes  all  risk  by  continuing 
in  the  employment;  but  whether  a  minor  servant  is  of  sufficient  age, 
intelligence,  discretion,  and  judgment  to  bring  him  within  the  opera- 
tion of  this  rule  is  a  question  of  fact  for  the  jury. 

Master  and  Servant — Minoh  Servant's  Knowlbdob  ot  Dahgbr,  how 
Dbtekmin'ED. — A  minor  servant,  in  working  in  a  dangerous  place,  must, 
as  much  as  an  adult,  exercise  the  degree  of  intelligenoe,  knowledge,  and 
judgment  actually  possessed  by  him.  The  question,  however,  in  such 
a  ease,  is  not  what  the  minor,  in  fact,  knows  or  comprehends  as  to  the 
danger  to  which  he  is  exposing  himself,  but  what  he,  in  view  of  his 
•ge,  intelligence,  discretion,  and  judgment,  ought  to  know  and  under- 
stand. 
Action  by  the  plaintiff  as  administrator  of  his  deceased 

minor  son,  John  Luebke,  to  recover  damages  sustained  by 
am.  St.  Rip..  Vou  XIJIl  —58 
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the  plaintiff  by  reason  of  the  death  of  such  son,  caused,  aa 
alleged,  by  the  negligence  of  the  defendant  when  he  was  in 
its  emploj'ment.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  defendant  appealed.  It  appeared  that  the 
defendant  owned  and  operated  a  foundry  and  machine-shop 
situated  on  and  partly  over  a  mill-race,  along  Rock  river,  at 
Beloit.  A  narrow  plank  foot-bridge,  without  a  railing,  ex- 
tended from  a  platform  of  the  building  across  the  race  to 
the  east  side  of  it.  This  bridge  was  used  by  those  who  had 
charge  of  the  power  to  go  to  and  from  the  shop  and  foundry 
to  the  power-house  on  the  east  side  of  the  race.  The  core- 
room  of  the  foundry  in  which  the  plaintiffs'  intestate,  with 
»ther  boys  employed  by  the  defendant,  worked  under  a  fore- 
man making  cores  for  castings,  was  a  short  distance  south  or 
below  the  bridge,  and  they  required  and  used  considerable 
flour  in  making  them,  which  they  obtained  at  a  flour-mill  on 
the  opposite  or  east  side  of  the  race,  a  short  distance  above 
the  east  end  of  the  bridge.  There  was  a  wagon  bridge  just 
below  and  south  of  the  core-room,  which  was  wide  and  safe, 
available  to  and  sometimes  used  by  the  boys  for  getting  flour 
from  the  mill.  The  evidence  tended  to  show  that  they  were 
never  directed  to  go  any  particular  way  to  get  flour,  or  to  use 
the  foot-bridge,  but  went  either  way  as  they  chose,  that  the 
defendant  knew  of  and  permitted  the  use  of  the  foot-bridge 
by  the  boys  for  that  purpose,  and  that  the  wheelbarrow  they 
used  was  an  old  rickety  one,  and  not  a  safe  appliance  for  the 
purpose  of  bringing  flour.  Up  to  September  15,  1892,  plain- 
tiff's intestate,  then  a  boy  about  sixteen  years  of  age,  had 
been  in  defendant's  employ  for  several  months.  He  was 
then,  and  had  for  some  time  been,  at  work  in  the  core-room, 
it  being  his  duty  to  make  cores,  attend  to  the  fires,  and  to  go 
after  flour,  etc.  On  the  day  in  question  he  went  over  to  tlie 
mill  with  the  wheelbarrow  to  get  flour.  It  did  not  appear  tiiat 
he  had  been  specially  directed  to  do  so.  He  was  advised  by 
the  miller  to  go  back  by  way  of  the  wagon  bridge.  He  was  not 
afterwards  seen  alive,  and  was  taken  out  dead  on  the  east  side 
of  the  mill-race,  the  evidence  tending  to  show  that  he  must 
have  fallen  in  about  the  middle  of  tlie  foot-bridge.  He  left 
surviving  him  his  father,  the  plaintiff,  and  his  mother,  each 
aged  about  fifty-five  years  and  dependent  in  part  on  his 
services.  Defendant  asked  the  court  to  instruct  the  jury 
that  "in  determining  whetlier  the  boy  was  of  sufficient  age, 
understanding,  and  experience  to  comprehend  the  dangers 
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to  which  the  use  of  the  bridge  for  carrying  flour  as  he  carried 
it  on  his  last  trip  exposed  him,  you  are  to  consider  his  age 
and  opportunities  which  he  had  to  observe  the  apparent 
danger  of  wheeling  a  barrel  of  flour  across  the  mill-race  upon 
the  ioot-bridge,  and  to  determine,  from  all  the  facts  and  cir- 
cumstances surrounding  his  death,  whether  or  not  he  was  of 
such  an  age  and  understanding  that,  even  though  he  may 
not  have  fully  apprehended  it,  yet  that  the  danger  was  so 
open  and  apparent,  if  you  find  it  to  be  so,  that  a  boy  of  his 
age,  exi)erience,  and  understanding  ought  to  have  known  it 
and  ought  not  to  have  exposed  himself  to  it."  This  request 
was  refused. 

Winkler^  FlanderSj  Smith,  Bottum  &  VilaSy  for  the  appel- 
lant. 

Winans  &  Hyzer,  for  the  respondent. 

**'  PiNNEY,  J.  The  evidence  tends  very  strongly  to  show 
that  the  dangers  to  which  the  plaintifi''8  intestate  was  ex- 
posed in  his  service  and  in  crossing  the  foot-bridge  with  the 
wheelbarrow  loaded  with  flour,  whether  arising  from  the  de- 
fective and  dangerous  construction  of  the  bridge  or  the  *** 
use  of  the  wornout  and  rickety  wheelbarrow,  were  open  and 
obvious,  and  that  he  must  have  been  familiar  with  the  situa- 
tion for  a  period  of  about  three  months,  during  which  he  was 
engaged  in  the  core-room,  and  immediately  prior  to  the  acci- 
dent. Had  he  been  an  adult  it  is  difhcult  to  see  upon  what 
ground  it  could  be  said  that  he  had  not,  as  a  matter  of  law, 
by  continuing  so  long  in  the  service  of  the  defendant,  assumed 
the  risk  of  injury  from  those  causes,  so  that  the  case  ought 
not  to  have  been  submitted  to  the  jury.  It  is  well  settled  that 
if  the  alleged  defect  or  element  of  danger  is  such  that,  in  the 
exercise  of  ordinary  care,  the  servant  ought  to  have  observed 
it  and  comprehended  the  danger  likely  to  result,  then  he  as- 
sumed the  risk  if  he  continued  in  the  en)ployraent:  Haley  v. 
Jump  River  L.  Co.,  81  Wis.  412,  421,  425;  Dorsey  v.  Phillips  etc 
Const.  Co.,  42  Wis.  583;  Ballou  v.  Chicago  etc.  Ry.  Co.,  54  Wis. 
257;  41  Am.  Rep.  31;  Goltz  v.  Milwaukee  etc.  Ry.  Co.,  76  Wis. 
136.  The  servant  must  take  ordinary  care  to  observe  and 
ascertain  whether  any  or  what  dangers  are  incident  to  his  ser- 
vice. If  the  defect  or  danger  is  open  and  obvious,  knowledge 
of  it  on  his  part  will  be  presumed  or  imputed  to  him  as  a 
matter  of  law;  and  an  adult  servant  is  presumed  to  pos- 
sess ordinary  intelligence,  judgment,  and  discretion  to  ap- 
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preciate  such  danger,  so  as  to  regulate  his  conduct  and 
avoid  it.  Knowledge  of  the  danger,  and  consent  to  continue 
in  the  service  notwithstanding,  is  in  such  case  imputed  to 
the  servant;  so  that  if  he  subsequently  suflers  injury  in 
consequence  thereof  he  has  no  right  of  recovery  against  the 
master.  This  view  is  in  accordance  with  what  was  held  in 
Jones  V.  Florence  M.  Co.,  66  Wis.  268,  277;  57  Am.  Rep.  269. 
The  same  rule  applies  to  the  case  of  an  employee  who  is  a 
minor,  where  the  defect  or  danger  is  open  and  obvious,  in  so 
far  as  he  is  of  such  age,  intelligence,  discretion,  and  judg- 
ment as  to  enable  him  to  comprehend  the  situation  and 
appreciate  the  danger  incident  to  the  work  or  employment. 
*^®  Subject  to  this  qualification,  knowledge  of  the  defect  or 
danger  is  to  be  imputed  to  him  in  like  manner  as  to  an  adult. 
It  is,  however,  a  question  for  the  jury  to  determine  upon  the 
evidence  whether  a  minor  servant  was  of  sufficient  age,  intel- 
ligence, discretion,  and  judgment  to  bring  him  within  the 
operation  of  the  rule  applicable  to  adult  servants:  Chopin  v. 
Badger  Paper  Co.,  83  Wis.  192.  In  the  absence  of  proof  it  is 
fair  to  presume  that  he  possessed  these  characteristics  in  the 
degree  usual  to  persons  of  his  age.  Because  the  question 
was  one  for  the  jury,  the  defendant's  motion  for  a  nonsuit 
and  the  request  that  the  jury  be  directed  to  find  for  the 
defendant  were  properly  denied. 

The  instruction  asked  by  the  defendant,  and  refused, 
should,  we  think,  have  been  given.  The  consequence  of  its 
refusal  was  that  the  defendant  was  denied  the  benefit  of  the 
rule  as  to  imputed  negligence  and  assumed  risk,  to  the  ex- 
tent it  was  properly  applicable  to  the  case,  and  the  case  was 
made  to  turn,  so  far  as  open  and  obvious  defects  and  danger 
were  properly  an  element  in  the  case,  not  upon  what  the 
plaintiflTs  intestate  ought  to  have  known  and  understood,  in 
view  of  his  age,  intelligence,  discretion,  and  judgment,  but 
upon  what  he  in  fact  knew  or  comprehended  as  to  the  dan- 
ger to  which  he  was  exposing  himself.  He  was  bound  to  ex- 
ercise the  degree  of  intelligence,  knowledge  and  judgment  he 
actually  possessed,  as  much  so  as  an  adult,  and  must  be  held 
to  have  assumed  the  risk  if  he  exposed  himself  to  a  danger 
which  was  open  and  obvious,  and  which  he  was  capable  of 
perceiving  and  fully  appreciating,  whether  he  actually  ap- 
preciated and  comprehended  it  or  not.  The  general  charge 
does  not  contain  any  instruction  equivalent  to  the  one  asked, 
and  entirely  excluded  from  the  consideration  of  the  jury  the 
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material  question  whether  the  plaintiff,  in  view  of  his  age, 
intelligence,  discretion,  and  judgment,  ought  reasonably  to 
have  known  *'®  and  understood  the  dangers  to  which  he 
was  exposed  in  his  employment.  The  effect  of  this  error  is 
indicated  by  the  answers  of  the  jury  to  questions  submitted 
to  them,  as  above  stated. 

Other  errors  were  assigned,  but  as  the  questions  thus  pre- 
sented may  not  arise  on  a  new  trial,  it  is  not  nece'ssary  to 
consider  them.  For  the  reasons  stated  the  judgment  of  the 
circuit  court  must  be  reversed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 

Mastkb  and  Skryant  —  Minor  £mplotbk.  —  A  minor  employee  who 
knows  and  appreciates  the  danger  and  peril  of  the  work  in  which  he  U 
engaged  assumes  the  risk  of  his  employment.  If  he  is  ignorant,  however, 
of  snch  danger  and  peril  by  reason  of  youth  and  inexperience,  and  has  not 
been  properly  instructed  by  his  employer,  the  latter  is  answerable  for  an 
injury  sustained  by  reason  of  a  want  of  such  knowledge.  Most  especially 
ahould  this  duty  of  instruction  be  performed,  when  the  dau){ers  and  the 
means  of  avoiding  them  are  not  apparent  or  fully  within  the  comprehension 
of  the  servant.  Whether  a  servant  was  such  a  person  as  was  entitled  to 
have  special  instructions  concerning  risk^  to  which  he  was  exposed,  and  the 
means  of  avoiding  them,  and  whether  the  duty  of  instructing  him  was  dia- 
charged  by  bis  employer,  are  matters  for  the  jury  to  determine  from  all  the 
facts  and  circumstances  of  the  case.  The  burden  is  on  the  servant  to  prove 
the  existence  and  breach  of  snch  duty,  and,  in  determining  whether  a  minor 
employee  was,  when  injured  by  dangerous  machinery,  exercising  ordinary 
care,  the  jury  may  take  into  consideration  his  age,  intelligence,  and  discre* 
tion,  and  his  knowledge  of,  or  inexperience  with,  machinery.  The  same 
degree  of  care  is  not  required  of  a  mere  boy  of  inexperience  and  immature 
judgment  as  of  a  person  of  mature  years:  Chicago  etc  Brick  Co.  ▼.  Rein' 
itfiger,  140  111.  334;  33  Am.  St.  Rep.  249.  Proof  that  a  minor  servant  had 
done  the  work,  in  the  doing  of  which  he  was  injured,  for  some  time  prior  to 
the  accident,  and  of  the  number  of  times  he  had  done  it,  may  be  properly 
considered  by  the  jury  in  determining  whether  the  master  was  negligent  in 
requiring  him  to  continue  it.  Ordinary  care  for  minors  is  that  degree  of 
<ftre  which  children  of  the  same  age  are  accustomed  to  exercise  under  simi* 
lar  circumstances.  A  minor  servant,  properly  instructed  concerning  the 
danger  of  his  employment,  thereafter,  stands  on  the  same  plana  with  other 
aervants  with  respect  to  the  risks  of  the  emyloymcnt:  Mote  to  Oreenteof  v. 
Conroif,  40  Am.  St.  Rep.  7I& 
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Wood  v.  Armour. 

[88  Wisconsin,  488.] 

Tax  Titlk  hat  bb  Acquired  by  Markied  WoiTan. — A  tax  title  to  land 
may  be  acquired  by  a  married  woman  acting  in  good  faith,  by  a  pur* 
chase  out  of  her  separate  estate,  although  her  husband  is  in  possessioa 
of  sucli  land,  and  under  a  legal  obligation  to  pay  the  taxes. 

Adverse.  Possession  Under  Tax  Title  Acquired  by  Married  Woman. 
After  a  married  woman  has  acquired  a  tax  title  to  land  in  the  posses- 
sion of  her  husband,  and  put  it  on  record,  her  possession  of  the  land 
through  tenants  is  none  the  less  adverse  to  the  original  owner  by  rea» 
Bon  of  the  fact  that  her  husband  acts  as  her  agent  in  the  managemeu* 
of  the  property. 

Husband  may  Act  as  Aqbnt  for  His  Wife. — It  is  entirely  competent 
for  a  husband  to  act  as  his  wife's  agent  in  the  transaction  of  his  wife's 
separate  business,  and  his  doing  so  will  not  be  allowed  to  prejudice 
the  wife's  rights. 

Ejectment  by  the  widow  and  heirs  at  law  of  one  John  P. 
Wood.  The  subject  of  controversy  was  part  of  a  quarter  sec- 
tion of  land  to  which  one  Curtis  Mann  had  hetd  the  title  in 
fee  prior  to  1850.  Mann,  in  February,  1850,  deeded  to  Wood, 
who  was  then  living  in  New  York,  and  who  died  in  1864, 
still  holding  the  paper  title  to  the  land.  In  1856  Mann 
moved  to  Wisconsin  with  his  family,  and  went  into  possession 
of  the  land,  and  remained  in  possession  until  August,  1887. 
He  paid  all  taxes  until  November,  1877,  when  he  became  in- 
solvent and  paid  no  further  taxes.  The  land  was  sold  lor 
the  unpaid  taxes  of  1883  and  1884,  and  tax  deeds,  fair  on 
their  face,  were  made  to  Warham  Parks,  the  holder  of  the  tax 
certificate  in  1887.  This  tax  title  was  bought  of  the  tax  title 
holder,  in  August,  1887,  by  Nancy  M.  Mann,  the  wife  of  Cur- 
tis Mann,  with  money  arising  from  her  separate  property* 
and  she  received  a  deed  therefor.  The  land  was  then  in  the 
possession  of  tenants,  and  she,  after  getting  her  deed,  received 
the  rents,  made  repairs,  paid  expenses,  redeemed  unpaid 
taxes,  and  paid  the  current  taxes.  Her  husband  acted  as 
her  agent  in  these  matters.  In  September,  1892,  the  land  in 
controversy  was  conveyed  by  Nancy  Mann  to  one  Morse,  who 
afterwards  conveyed  the  same  to  the  defendant.  The  circuit 
court  found  that  the  land  had  been  adversely  possessed  by 
Curtis  Mann  for  more  than  twenty  years,  that  the  tax  title 
acquired  by  Nancy  Mann  was  valid,  and  had  been  followed 
by  adverse  possession  for  more  than  three  years.  There  was 
a  judgment  for  defendant,  and  plaintiffs  appealed. 
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Quarles,  S pence  &  Qiiarles^  for  the  appellants. 

Warham  Parka  and  Ryan  &  Merlon^  for  tlje  respondent. 

■••"  WiNSLow,  J.  The  record  is  quite  voluminouB.  The 
foregoing  Btatement  does  not  state  all  of  the  facts  which  ap- 
pear in  evidence,  hut  it  is  believed  that  it  states  all  the  facts 
which  are  material  to  the  decision  of  the  case.  The  question 
was  much  discussed,  both  in  the  briefs  and  in  the  argument, 
whether  Curtis  Mann's  entry  and  subsequent  possession  were 
adverse.  In  the  view  we  have  taken  of  the  case  we  find  it 
unnecessary  to  decide  this  question.  When  the  tax  deed 
was  executed  the  title  to  the  property  was  either  in  the  plain- 
tiffs or  in  Curtis  Mann,  and  in  either  event  it  was  entirely 
competent  for  Nancy  Mann,  out  of  her  separate  estate,  to 
purchase  that  tax  title.  The  tax  deeds  were  fair  on  their 
face.  No  irregularity  is  shown  or  claimed  in  the  levy  of  the 
tax  upon  which  they  were  based.  Hence,  they  conveyed  a 
title  in  fee  simple,  unless  there  was  some  legal  reason  why 
Nancy  Mann  could  not  purchase  that  title. 

It  is  suggested  that  Curtis  Mann  could  not  acquire  the  tax 
title,  because  he  was  in  possession  of  the  land  and  it  *•*  was 
assessed  to  him,  so  that  he  was  under  legal  obligation  to  pay 
the  taxes.  However  much  force  this  argument  might  have 
against  a  title  acquired  by  Curtis  Mann,  or  by  a  third  person 
collusively  for  Mann's  benefit,  it  has  no  force  against  Mrs 
Mann,  who  was  not  in  possession  and  was  under  no  obliga- 
tion to  protect  the  title.  No  duty  rested  on  her  to  pay  the 
taxes  on  these  lands,  whether  they  belonged  to  her  husband 
or  to  the  plaintiffs.  She  had  a  separate  estate,  and,  if  she 
chose  to  use  a  part  of  it  in  purchasing  a  tax  title  on  these 
lands  in  good  faith  and  for  her  own  benefit,  we  know  of  no 
rule,  in  the  present  state  of  the  law  as  to  the  property  rights 
of  married  women,  which  would  prevent  her  from  doing  so. 
The  evidence  showed,  and  the  court  rightly  found,  that,  after 
such  purchase,  she  went  into  possession  of  the  lands  in  ques- 
tion, and  held  such  possession  until  she  conveyed  the  same 
to  the  defendant's  grantor.  The  actual  manual  possession 
during  this  time  was  in  tenants,  but  we  think  the  possession 
of  these  tenants,  under  the  facts,  must  be  held  to  be  the  pos- 
session of  Mrs.  Mann.  She  received  the  rents  and  profits, 
built  fences,  repaired  buildings,  paid  the  taxes,  and  managed 
the  property  as  her  own.  It  is  true  that  her  husband  acted 
as  her  agent  in  many  of  these  matters,  but  it  is  entirely  com- 


920    State  v.  Intebnational  Investment  Co.     [Wisconsin, 

petent  for  the  husband  to  so  act  in  the  transaction  of  his 
wife's  separate  business,  and  we  do  not  see  how  this  is  to  pre- 
judice the  wife's  rights.  Certainly  no  one  has  had  posses- 
sion adverse  to  her  since  she  acquired  title.  The  plaintiffs 
have  not,  and  her  husband  has  not,  nor  have  the  tenants. 
She  put  her  title  on  record  at  once,  thus  announcing  to  all 
the  world,  including  the  plaintiffs,  that  she  claimed  title  to 
the  premises.  This  constituted  not  only  a  "challenge  of  the 
right  of  the  original  owner  and  all  opposing  claimants,  but  it 
was  notice  to  them  of  its  existence  and  presumed  validity": 
Knox  V.  Cleveland,  13  Wis.  245. 

*^*  In  any  view  which  we  have  been  able  to  take  of  the 
case  we  have  been  unable  to  see  why  the  tax  title  acquired 
by  Nancy  Mann  did  not  vest  in  her  a  perfect  title  to  the  prop- 
erty, which  is  now  vested  in  the  defendant,  her  grantee. 

By  the  Court,    Judgment  affirmed. 


Who  may  Purchase  at  Tax  Sale. — One  who  is  under  no  legal  or  moral 
obligation  to  pay  taxes  ou  a  piece  of  land  is  not  precluded  from  purchasing 
at  a  tax  sale  thereof,  although  in  possession  at  the  time  of  assessment  or 
sale:  See  note  to  Laton  v.  Balcom,  10  Am.  St.  Rep.  383,  and  monographic 
note  to  Blake  v.  Howe,  15  Am.  Dec.  684-690,  on  who  may  purchase  at  a  tax 
sale. 

A  Husband  mat  Act  as  Agent  for  His  Wife  in  transactions  relating 
to  her  separate  estate:  Notes  to  Hoffman  v.  McFadden,  35  Am.  St.  Rep.  105; 
Wells  V.  Batts,  34  Am.  St.  Rep.  512.  The  fact  that  he  assists  her  in  the 
management  of  her  separate  estate  does  not  impair  her  title  to  its  products, 
and  the  value  of  the  husband's  labor  and  skill  in  such  a  case  cannot  be 
reached  by  creditors:  Note  to  Trapnell  v.  Conklyn,  38  Am.  St.  Rep.  47. 
Whether  he  has  been  constituted  her  agent  is  a  question  of  fact  for  the  juryi 
Note  to  Wella  v.  BalU,  34  Am.  St.  Rep.  512. 
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Corporations — What  Have  no  Validity. — A  corporation  whose  primary 
object  is  without  statutory  authority  can  have  no  lawful  existence, 
although  some  of  its  declared  purposes  may  be  lawful.  Hence,  if  its 
primary  object  is  to  obtain  money  from  its  members,  it  is  unauthorized, 
although  its  declared  purposes  are  "  to  encourage  frugality  and  economy 
in  its  members;  to  create,  husband,  and  distribute  funds  from  monthly 
installments,  dues,  or  investments  from  its  members;  to  purchase,  take, 
bold,  sell,  convey,  lease,  rent,  and  mortgage  real  estate  and  personal 
property;  to  loan  surplus  accommodations;  and  to  carry  on  and  conduct 
a  general  in  vestment  business. " 


Oct.  1S94.J      State  v.  Imtlunatio^al  Investmejit  Co.    921 

COKPORATIONS  — PORPOSKS  NOT  EXTENDED  BT  GbNEBAL  WoBDS  OF  STAT- 
UTE.— Under  a  statute  authorizing  the  formation  of  corporations  for 
certain  designated  purposes  the  general  words  "  or  for  any  lawful  bosi- 
ness  or  purpose  wliatever,  except,"  etc,  extend  only  to  things  of  •  n** 
ture  kindred  to  those  specifically  uundoned. 

Action  to  annul  the  charter  of  a  corporation,  brought 
under  section  3241  of  the  Revised  Statutes.  The  company 
appears  to  have  been  incorporated  July  7,  1893,  but  its  origi- 
nal articles  of  organization  and  incorporation  were  amended 
on  December  8,  1893,  so  as  to  provide  for  the  salaries  of  the 
officers,  directors,  and  agents  of  the  company.  The  company 
was  to  do  business  as  stated  in  the  opinion,  and  had  no  cap- 
ital stock.  It  was  composed  of  incorporators  and  members. 
It  was  provided  that  the  corporation  should  issue  incorpora- 
tors' shares,  originally,  only  to  the  persons  who  signed  the 
original  articles,  and  to  such  other  persons  as  the  said  incor- 
porators or  their  assignees  should  nominate,  but  not  more 
than  twelve  incorporators'  shares  were  to  be  issued,  one  to 
each.  Contracts  of  membership  were  provided  for,  but  one 
person  could  hold  and  own  any  number  of  such  contracts, 
and  the  same  were  assignable.  Fines  and  forfeitures  for  the 
nonpayment  of  monthly  dues  were  provided  for.  No  person 
except  those  holding  incorporators'  shares  could  be  a  mem- 
ber unless  he  held  a  contract  of  membership,  but  every  per- 
son holding  such  a  contract  could  be  a  member,  and  not  less 
than  four  contracts  of  membership  could  be  issued  upon  any 
single  application.  All  the  rights  and  benefits  of  the  com- 
pany were  granted  to  members  in  consideration  of  a  member- 
ship fee  of  five  dollars,  and  to  keep  certain  promises  and 
agreements,  but  not  longer.  The  monthly  dues  were  two  dol- 
lars. The  company  was  to  pay  out  of  a  reserve  fund  a  benefit 
of  one  thousand  dollars,  forty-three  years  after  date  of  the 
contract,  under  certain  provisos  and  conditions,  or  to  pay  out 
of  a  members'  trust  fund  that  sum,  subject  to  discount  and 
certain  other  provisos  and  conditions.  The  contracts  issued 
were  to  be  numbered  in  numerical  order,  and  to  be  issued  only 
in  blocks  of  four.  The  company  was  not  required  to  give  any 
notice  of  the  maturity  of  installments  or  the  assessment  of 
fines,  or  of  forfeiture  or  lapse  of  contract.  To  tlie  "  members' 
trust  fund  "  provided  for  by  the  rules  there  was  to  be  applied 
one  dollar  from  each  monthly  installment  received,  and  all 
fines  and  transfer  fees  collected,  and  from  which  shouM  be 
made  the  payment  upon  contracts  mentioned  in  article  12. 
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Article  12  provided  that,  as  often  as  there  should  be  in  the 
members'  trust  fund  the  sum  of  one  thousand  dollars,  there 
should  be  paid  to  the  holder  of  one  outstanding  contract  of 
membership  the  sum  of  one  thousand  dollars,  subject  to  cer- 
tain conditions;  that  the  first  contract  upon  which  payment 
should  be  made  should  be  contract  No.  1,  the  second  payment 
should  be  upon  contract  No.  4,  the  third  payment  upon  contract 
No.  2,  the  fourth  payment  upon  contract  No.  8,  and  so  on,  re- 
verting back  to  the  first  issued,  unforfeited,  unpaid  nonmulti- 
ple  contract,  and  alternating  with  the  lowest  unpaid,  unfor- 
feited multiple  of  four,  until  like  payments  had  been  made  to 
the  holders  of  all  issued,  unpaid  contracts;  but  the  company 
was  not  required  to  make  payment  upon  any  contract  until 
there  was  sufficient  money  in  the  members'  trust  fund  therefor, 
nor  until  such  contract  was  regularly  reached  in  its  order  for 
payment.  Article  14  provided  tliat  in  case  there  should  have 
been  less  than  sixty  monthly  installments  paid  upon  any 
contract  of  membership  up  to  the  time  that  it  was  canceled 
by  payment,  then  there  should  be  deducted  and  reserved 
twenty  per  centum  of  the  amount  due  upon  every  such  con- 
tract. Article  15  provided  for  a  "  reserve  fund,"  and  that 
whenever  any  contract  should  mature,  under  the  provisions  for 
payment,  forty-three  years  from  and  after  the  date  thereof, 
provided  it  liad  not  been  paid  before  that  time,  there  should 
be  paid  to  the  holder  thereof  the  sum  of  one  thousand  dollars 
from  said  reserve  fund.  The  attorney  general,  on  application, 
refused  to  bring  an  action  to  vacate  the  charter  and  to  annul 
said  corporation,  and  the  relator  was  allowed  to  file  his  peti- 
tion in  the  supreme  court,  alleging  in  effect  that  the  business 
of  the  alleged  corporation  was  illegal,  for  the  reasons  that  it 
had  in  it  the  element  of  chance  and  uncertainty,  and  was  in 
violation  of  the  statutes  against  lotteries;  that  its  manner  of 
doing  business  was  intended  to  deceive  persons  becoming 
members  tliereof;  and  that  its  business  was  illegal  and  con- 
trary to  law,  and  a  common  and  public  fraud.  The  defendant 
answered  by  way  of  admissions  and  denials,  and  alleged  that 
it  had  about  five  hundred  members  and  contract  holders,  and 
a  large  number  of  agents  soliciting  persons  to  become  mem- 
bers; that  it  had  not  yet  paid  a  contract  of  membership,  for 
the  reason  that  it  had  not  continued  business  long  enough, 
nor  extensive  enough,  for  the  purpose.  The  answer  was  de- 
murred to  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense. 
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Hugh  Ryan,  for  the  plaintirf. 
David  S.  Rose,  for  the  defendant. 

*'*  Cassoday,  J,  There  is  really  no  dispute  in  the  facts. 
The  jugglery  with  figures  provided  for  in  the  articles  of  in- 
corporation, and  mentioned  in  the  foregoing  statement,  may 
be  sucIj  as  to  make  the  rights  of  contract  holders  a  matter  of 
BO  much  uncertainty  and  chance  as  to  bring  the  defendant 
under  the  condemnation  of  the  statutes  against  lotteries  and 
gambling,  as  contended  by  counsel  for  the  ***  relator:  CorrV' 
monwealth  v.  Wright,  137  Mass.  250;  50  Am.  Rep.  306;  Wil- 
kinson V.  Gill,  74  N.  Y.  63;  30  Am.  Rep.  264.  But  the  view 
we  have  taken  of  the  case  makes  it  unnecessary  to  deter- 
mine that  question. 

Of  course  there  can  be  no  valid  incorporation  without  legis- 
lative authority.  As  will  be  observed  in  the  foregoing  state- 
ment, the  charter  declares,  in  effect,  that  the  business  of  the 
corporation  "  shall  be  to  encourage  frugality  and  economy  in 
its  members;  to  create,  husband,  and  distribute  funds  from 
monthly  installments,  dues,  or  investments  from  its  members; 
to  purchase,  take,  hold,  sell,  convey,  lease,  rent,  and  mortgage 
real  estate  and  personal  property;  to  loan  surplus  accumula- 
tions; and  to  carry  on  and  conduct  a  general  investment 
business."  But  we  find  notiiing  in  the  articles  of  incorpora- 
tion "to  encourage  frugality  and  economy  in  its  members." 
Besides,  we  find  no  statute  authorizing  an  incorporation  for 
any  such  purpose.  The  same  is  true  in  regard  to  creating, 
husbanding,  and  distributing  funds  from  monthly  install- 
ments, dues,  or  investments  from  its  members,  as  mentioned. 
The  only  statutory  authority  relied  upon  is  section  1771  of 
the  Revised  Statutes,  as  amended.  This  statute  does  au- 
thorize the  formation  of  a  corporation  '*for  buying,  selling, 
exchanging,  and  dealing  in  all  kinds  of  property,  real  or 
personal,  or  both  ";  but  it  is  manifest,  from  the  articles  of 
incorporation  before  us,  that  the  buying,  holding,  leasing, 
and  selling  property  is  not  the  primary  object  of  this  corpora- 
tion. On  the  contrary,  its  primary  and  most  important  ob- 
ject is  to  obtain  moneys  from  its  members,  and  its  incidental 
or  secondary  object  is  the  disposal  of  the  moneys  after  they 
are  so  obtained.  If,  therefore,  the  general  scheme  for  obtain- 
ing the  moneys  is  without  statutory  authority,  then  the  cor- 
poration has  no  legal  existence.  So,  the  statute  authorizes 
the  formation  of  a  corporation  "for  loaning  money  on  secu- 
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rities  or  otherwise."  But  "  to  loan  surplus  accumulations,  and 
to  carry  on  and  conduct  a  general  investment  business,"  is 
*'•  not  the  primary  object  of  this  corporation.  On  the  con- 
trary, and  as  already  observed,  its  primary  object  is  to  first 
obtain  the  moneys  from  its  members,  and  its  incidental  or 
secondary  object  is  to  dispose  of  moneys  so  obtained.  If, 
therefore,  such  primary  object  is  without  statutory  author- 
ity, then  the  whole  scheme  must  fail.  Counsel  for  the  defend- 
ant was  asked  on  the  argument  to  state  the  real  business  of 
this  corporation,  and  he  answered  that  it  was  a  "  species  of 
philanthropy."  But  there  is  nothing  in  the  articles  of  incor- 
poration to  justify  the  conclusion  that  its  purpose  is  to  do 
good  or  bestow  benefits  upon  its  members — much  less  upon 
mankind  in  general.  If  it  is  designed  to  confer  favors  upon 
any  persons  it  must  be  its  officers  and  managers.  Besides, 
the  section  of  the  statute  cited  does  not  authorize  the  forma- 
tion of  a  corporation  for  such  philanthropy.  The  nearest 
approach  to  it  is  the  authority  to  form  a  corporation  "  for  the 
establishment  and  maintenance  of  any  benevolent,  charita- 
ble, or  medical  institution,  hospital,  or  asylum."  Of  course 
there  was  no  authority  to  form  this  corporation  under  that 
clause. 

Counsel  does  not  claim  that  this  corporation  belongs  to 
any  of  the  classes  of  corporations  specifically  authorized  by 
the  section,  but  he  contends  that  the  formation  of  such  a 
corporation  is  authorized  by  the  general  clause  following 
the  several  specific  classes  mentioned,  to  wit,  "or  for  any 
lawful  business  or  purpose  whatever,  except"  as  therein 
stated.  But,  by  a  well-settled  rule  of  construction,  these 
general  words  extend  only  to  things  of  a  kindred  nature  to 
those  specifically  authorized  by  the  section.  Noscitur  a  sociis: 
Wisconsin  Telephone  Co.  v.  Oshkosh,  62  Wis.  38.  That  rule 
has  been  repeatedly  applied  by  this  court  to  numerous  stat- 
utes, where  general  words  have  followed  specific  authority: 
Bevitt  v.  Crandall,  19  Wis.  581,  583;  Edson  v.  Hayden,  20 
Wis.  684;  Morse  v.  Buffalo  F.  &  M.  Ins.  Co.,  30  Wis.  534;  11 
Am.  Rep.  587;  Attorney  Generaly.  Railroad  Cos.,  35  Wis.  '*• 
519;  Caviphell  v.  Campbell,  37  Wis.  218;  Sawyer  v.  Dodge 
County  Mut.  Ins.  Co.,  37  Wis.  503;  Cleaver  v.  Cleaver,  39  Wis. 
102;  20  Am.  Rep.  30;  Gibson  v.  Gibson,  43  Wis.  33;  28  Am. 
Rep.  527;  Kelley  v.  Madison,  43  Wis.  645;  28  Am.  Rep.  576; 
Wisconsin  Cent.  R.  Co,  v.  Smith,  52  Wis.  144;  Blake  v.  Blake, 
76  Wis.  343.     Any  other  construction  would  enable  parties, 
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by  mere  agreement,  to  form  a  corporation  for  any  conceiv- 
able "business  or  purpose  whatever,"  not  in  violation  of  law. 
Certainly  the  legislature  never  intended  to  grant  such  un- 
limited authority. 

It  does  not  appear  that  the  relator  is  an  elector,  citizen,  or 
taxpayer  of  the  state,  nor  that  he  is  a  member  of,  or  in  any 
way  interested  in,  this  corporation.  It  is  merely  alleged  that 
he  is  a  "resident"  of  the  city  and  county  of  Milwaukee.  It 
may  be  a  serious  question  whether  a  mere  private  person 
who  happens  to  reside  in  the  state  can,  as  relator,  maintain 
such  an  action:  State  v.  Tuttle,  53  Wis.  45.  But  no  such 
objection  has  been  made.  The  question  of  the  authority  to 
form  such  corporation  is  so  important  that  we  deem  it  our 
duty  to  decide  it. 

By  the  Court.  The  demurrer  to  the  answer  is  sustained, 
and  judgment  is  hereby  directed,  vacating,  dissolving,  and 
annulling  the  corporate  existence  of  the  defendant,  and  oust- 
ing it  of  its  franchises.  

If  thk  P(7RP03B  ot  a  Corporation  as  disclosed  in  th«  articles  is  one 
not  sanctioneJ  by  law  no  corporation  is  created  thereby:  See  nionographia 
note  to  People  v.  MontecUo  Water  Co.,  33  Am.  St.  Rep.  178,  on  defective 
formation  of  corporatioaa. 
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[88  WlBCONBIM,  538.] 

Chsoks — DiLTOBNCK  AS  TO  PRESENTMENT. — The  rule  of  diligence  as  botweea 
indorsee  and  iudorser  is  the  same  as  between  payee  and  drawer.  Uenoe 
the  indorser  of  a  check  is  not  liable  thereon  if  it  is  not  presented  for 
payment  within  a  reasonable  time  after  its  indorsement  and  delivery. 

Checks — Commbncemknt  of  Rbabonablk  Time  for  Presentation. — As 
between  the  indorsee  and  indorser  of  a  check  the  period  of  reasonable 
time  for  presentation  begins  when  the  check  is  delivered  to  the  in« 
dorsee  or  to  his  agent. 

Checks — Diligence  as  to  Presentment  in  Distant  Plaob. — The  genera) 
rule  of  diligence  as  to  the  presentation  of  a  check  received  in  a  place 
distant  from  that  of  the  bank  upon  which  it  is  drawn  is,  that  the  check 
must  be  forwarded  to  the  latter  place  on  the  next  secular  day  after  its 
receipt,  and  be  presented  for  payment  on  the  day  after  it  has  reached 
such  place  by  due  course  of  mail. 

Checks  —  Periods  for  Pricientation. — Bach  indorsee  of  a  check  is 
allowed  the  same  period  of  time  for  presentation  for  payment,  as 
between  himself  and  his  immediate  indorser,  that  the  payee  had  ae 
between  himself  and  the  drawer. 
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Action  to  recover  the  amount  of  four  checks  protested  for 
■nonpayment.  The  action  was  against  the  defendant  as 
indorser.  The  checks  had  been  drawn  on  a  Milwaukee 
bank,  indorsed  to  the  defendant,  and  by  him  indorsed  to 
the  plaintiff.  They  were  delivered  to  the  plaintiff's  agent  at 
Dousman  on  July  17th,  who  at  once  mailed  them  to  the 
plaintiff  at  New  Richmond.  They  were  received  on  July 
18th,  and  at  once  delivered  to  a  local  bank  for  collection. 
That  bank  had  no  correspondent  in  Milwaukee,  and  imme- 
diately mailed  the  checks  to  its  correspondent  in  Chicago. 
From  the  last-named  city  they  were  forwarded  to  Milwaukee, 
but  were  not  presented  for  payment  until  July  21st.  The 
bank  upon  which  the  checks  were  drawn  had  failed  and 
closed  its  doors  at  the  usual  hour  on  July  20th.  If  the 
checks  had  been  sent  directly  to  Milwaukee  from  New  Rich- 
mond they  would  have  arrived  in  time  for  presentation  on 
July  20tli,  and  would  have  been  paid,  if  then  presented, 
while  the  bank  was  honoring  its  checks.  The  trial  court 
held  that  sending  the  checks  by  way  of  Chicago  for  col- 
lection was  not  the  use  of  reasonable  diligence  in  pre- 
senting them  for  payment,  and  directed  a  verdict  for  the 
defendant,  and  from  the  judgment  rendered  thereon  the 
.plaintiff  appealed. 

Ryan  &  Merton,  for  the  appellant. 

Warham  Parks,  for  the  respondent. 

•*•  PiNNEY,  J.  The  same  rules  which  exist  in  relation  to 
"the  necessity  of  presentment  and  notice,  in  order  to  charge 
the  indorser  of  bills  of  exchange  in  general,  apply  as  well  to 
iin  indorser  of  a  check.  A  check  on  a  bank  is  presumed  to 
be  drawn  against  deposited  funds,  and,  unlike  a  bill  of  ex- 
change, which  need  not  be  drawn  on  a  deposit,  is  generally 
designed  for  immediate  payment,  and  not  for  circulation. 
For  this  reason  it  is  of  greater  importance  than  in  the  case 
of  a  bill  that  a  check  shall  be  promptly  presented,  and  the 
drawer  notified  of  nonpayment,  so  that  he  may  speedily 
inquire  into  the  cause  of  refusal,  and  take  prompt  measures 
to  secure  his  funds  deposited  in  the  bank.  The  indorsera 
of  bills  and  of  checks  stand  on  the  same  footing  in  refer- 
ence to  the  effect  of  delay  or  failure  in  making  presentment 
or  giving  notice  of  nonpayment,  and  are  absolutely  and  en- 
^tirely  ***  discharged  if  presentment  be  not  made  within  * 
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reaFonable  time,  and  this  rule  applies   as  between   an  in- 
dorser  and  indorsee,  as  in  the  present  case. 

It  is  plain  from  the  facts  that,  if  the  bank  at  New  Rich- 
mond had  forwarded  the  checks  direct  to  Milwaukee  for 
collection,  they  would  have  been  received,  at  the  furthest, 
in  time  for  presentation  and  payment  on  the  20th  of  July, 
and  while  the  bank  on  which  they  were  drawn  was  transact- 
ing its  usual  business;  and  it  appears  that  it  had  ample  funds 
of  the  drawer  with  which  to  have  paid  them.  The  period 
of  reasonable  time  for  presentation,  as  between  the  plaintiff 
and  the  defendant  as  indorser,  undoubtedly  began  when  the 
checks  were  delivered  to  the  plaintiffs  father  for  him,  at 
Dousman,  Waukesha  county,  Wisconsin,  on  the  17th  of  July: 
Daniell  on  Negotiable  Instruments,  sees.  1586, 1587,  and  cases 
in  notes.  The  drawer  of  a  check  cannot  rightfully  withdraw 
his  funds  necessary  for  the  payment  of  it  upon  proper  pres- 
entation, and  it  would  be  unjust  to  hold  that,  however  long 
the  holder  might  permit  the  fund  to  remain,  it  should  be  at 
the  drawer's  risk.  Hence,  the  check  must  be  presented 
within  a  reasonable  time  or  the  indorser  will  be  discharged, 
and  the  fund  is  at  the  risk  of  the  holder  if  he  permits  the 
deposit  to  remain.  No  transfer,  or  series  of  transfers,  can 
prolong  the  risk  of  the  drawer  or  indorser  beyond  this  period, 
though  each  party  is  allowed  the  same  period,  as  between 
himself  and  his  immediate  predecessor,  that  the  payee  had 
as  between  himself  and  the  drawer;  for  no  transferee  can 
fitand  on  any  better  footing  than  his  transferor  in  respect 
to  the  time  within  which  the  check  must  be  presented  in 
order  to  render  the  drawer's  or  previous  indorser's  liability 
absolute  in  the  event  of  the  failure  of  the  bank.  Daniell  on 
Negotiable  Instruments,  sec.  1595,  and  c;ises  in  note. 

The  rule  of  diligence  as  between  indorsee  and  indorser 
is  the  same  as  between  payee  and  drawer:  This  requires, 
in  general,  that,  where  the  payee  receives  the  check  from 
the  drawer  in  a  place  distant  from  the  place  where  the  **' 
bank  on  which  it  is  drawn  is  located,  it  will  be  sufficient 
for  him  to  forward  it  by  post  to  some  person  at  the  latter 
place  on  the  next  secular  day  after  it  is  received,  and  then 
it  will  be  sufficient  for  the  person  to  whom  it  is  thus  for- 
warded to  present  it  for  pnyment  on  the  day  after  it  has 
reached  him  by  due  course  of  mail.  When  the  defendant 
delivered  the  checks,  properly  indorsed,  at  Dousman,  Wiscon- 
«in,  on  the  17th  of  July,  he  had  a  right  to  assume  and  expect 
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that  the  plaintiff  or  his  fatl)er  would  present  them  for  pay- 
ment within  a  reasonable  time,  and  they  took  the  risk  of 
making  such  presentment.  Instead,  they  were  sent  several 
hundred  miles  to  the  northwest  of  Milwaukee,  to  New  Rich- 
mond, and  then  back  through  Milwaukee  to  Chicago,  and 
were  then  returned  to  Milwaukee  for  payment  s^i  the  2l8t, 
as  before  stated.  It  is  clear  that  they  were. not  presented  for 
payment  within  a  reasonable  time  after  indorsement  and  de- 
livery by  the  defendant,  and  the  judgment  of  the  county 
court  was  therefore  correct:  First  Nat.  Bank  v.  Miller^  37  Neb. 
500;  40  Am.  St.  Rep.  499,  and  cases  cited. 

By  the  Court.  The  judgment  of  the  county  court  is  af- 
firmed.   

Checks— Diligence  Required  in  Presentment  of. — To  charge  an  in- 
dorser  of  a  check  it  must  be  presented  by  the  indorsee  within  a  reasonable 
time.  Such  time  depends  upon  the  facts  and  circumstances  of  each  partic« 
nlar  case:  Fiist  National  Bank  v.  Miller,  37  Neb.  500;  40  Am.  St.  Rep.  499, 
and  note;  monographic  note  to  Holmes  v,  Briggs,  17  Am.  St.  Rep.  808.  If 
the  holder  of  the  check  and  the  banker  on  whom  it  is  drawn  reside  in  dif- 
ferent places  the  check  must,  in  the  absence  of  special  circumstances,  be 
forwarded  by  mail  for  presentment  on  the  day,  or  on  the  next  secular  day 
after,  it  is  received,  and  tlie  agent  or  person  to  whom  it  is  forwarded  must, 
in  like  manner,  present  or  forward  it  on  the  day  or  day  after  he  receives  it, 
in  due  course  of  mail,  otherwise  the  drawer  or  indorser  will  be  released: 
See  monographic  note  to  Holmen  v.  Briggs,  17  Am.  St.  Rep.  809,  discussing 
checks  and  the  duty  of  the  holder  thereof  in  order  to  make  the  drawer  or 
indorser  liable  thereon. 
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[88  Wisconsin,  653.] 

Insolvent  Debtor  —  Disposition  of  Exempt  Property.  —  As  against 
creditors,  an  insolvent  debtor  has  a  right  to  give  his  exempt  property 
to  his  sou  as  well  as  his  time  in  carrying  on  and  managing  his  son's 
business. 

Fraud  Against  Creditors— Concealment  of  Property  Under  Cover 
OF  Agency. — An  insolvent  debtor  cannot  accumulate  property  under 
cover  of  another's  name,  acting  ostensibly  as  the  latter's  agent.  If 
such  a  alaim  is  made,  it  is  always  a  question  of  fact  whether  the  busi- 
ness actually  belongs  to  such  other  person  or  to  the  ostensible  agent 
and  debtor,  and  whether  the  alleged  agency  is  a  mere  scheme  and  de- 
yice  to  conceal  and  keep  the  property  used  in,  or  gained  by,  it  from  his 
creditors. 

Fsaudulknt  Oonvbyance— Evidence — Concealment  of  Business  Cab- 
RiED  ON  IN  Son's  Name. — In  an  action  to  subject  land  purchased  in 
the  name  of  the  wife  of  au  insolvent  debtor,  and  paid  for  out  of  the 
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proceedfl  of  a  bosiness  carried  on  by  him  in  the  name  of  his  son,  evi- 
dence  that  the  wife  had  no  separate  estate,  that  the  son  had  made  na 
other  contribntion  to  the  business  than  the  use  of  his  name,  that  he 
bad  paid  no  attention  to  the  purchase  of  the  real  estate,  which  was 
made  by  his  father,  and  not  showing  that  the  son  had  ever  received 
any  of  the  proceeds  of  the  basiness,  or  that  they  have  ever  bad  an  ac- 
counting with  reference  thereto,  sustains  findings  that  the  debtor  waa 
tbe  real  owner  of  the  buRinesa,  and  carried  it  on  in  the  son's  name  for 
the  purpose  of  fraudulently  concealing  it  and  its  profits  from  his  credit* 
ors,  that  the  real  estate  was  purchased  with  snch  profits,  and  conveyed 
to  the  wife,  and  accepted  by  her  with  like  fraudulent  intent,  and  that 
it  should  be  conveyed  by  her  to  her  busbaud's  assignee  for  tbe  benefit 
of  creditors. 

Action  by  the  plaintiff,  as  assignee  of  the  defendant  Bartb, 
for  the  benefit  of  his  creditors,  under  an  assignment  made 
July  31,  1889,  against  the  assignor  and  Anna  Earth,  his  wife, 
to  reach  and  subject  to  the  payment  of  the  debts  of  the  as- 
signor three  certain  parcels  of  real  estate  purchased,  and  con~ 
veyed  to  the  defendant,  Anna  Barth,  the  value  of  the  same 
Aggi'^K^ting  about  five  thousand  six  hundred  dollars.  It  was- 
charged  that  the  land  was  purchased  with  the  money  and 
funds  of  her  husband,  derived  from  a  business  carried  on 
nominally  in  the  name  of  his  son,  Alois  Barth,  but  really  and 
in  fact  by  the  father,  and  for  the  latter's  sole  benefit;  and 
that  the  father  caused  the  parties  from  whom  he  purchased- 
the  land  to  convey  the  title  to  his  wife,  for  the  purpose  and 
with  the  intent  of  defrauding  his  creditors.  There  was  a 
judgment  for  plaintiff,  decreeing  that  Anna  Barth  should 
convey  and  assign  the  property  to  the  plaintiff,  to  be  dis- 
posed of  by  him  in  payment  of  the  husband's  debts,  etc,  and 
defendants  appealed. 

Wigman  dk  Martin  and  Joshua  Stark,  for  the  appellants. 

Ellis,  Oreene  &  Merrill,  for  the  respondent. 

*'•  PiNNEY,  J.  It  appears  that  the  assignor,  Barth,  in 
1874,  was  engaged  with  others  in  the  wholesale  liquor  busi- 
ness, and  they  failed.  All  the  assignor's  property  not  exempt 
from  execution  was  taken  on  execution  and  sold.  With  his 
exemptions,  amounting  to  two  hundred  dollars,  he  started  a 
saloon,  and  continued  in  that  business  until  May,  1881,  but 
without  much  success,  for  it  is  conceded  that  he  was  still  in- 
solvent, and  owned  no  property  not  exempt.  He  had  a  family 
of  eight  children,  six  of  whom  lived  with  him.  His  oldest 
son,  Alois,  was,  and  for  some  years  had  been,  engaged  in  car- 
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Tying  on  successfully  the  business  of  manufacturing  and  sell- 
ing cigars  upon  premises  adjoining  the  building  in  which  the 
assignor,  Barth,  had  his  salooon.  The  appellants  claimed 
"that  in  May,  1881,  the  assignor,  Barth,  sold  and  transferred 
his  saloon  business  and  the  exempt  property  he  owned  con- 
nected therewith  to  his  son,  Alois,  and  that  thereafter  the 
'business  was  carried  on  by  and  in  the  name  of  the  son,  by 
whom  the  license  fees  and  special  taxes  on  the  business 
were  paid;  that  the  assignor,  A.  Joseph  Barth,  was  employed 
as  manager  of  the  business,  at  a  salary  of  sixty  dollars  a 
month  during  the  first  two  years,  and  thereafter  of  seventy 
dollars;  two  other  sons  were  also  employed  upon  various 
«alaries  in  the  said  business;  that,  shortly  after  purchasing 
the  saloon,  Alois  borrowed  four  hundred  dollars,  and  started 
in  a  small  way  a  wholesale  liquor  business  upon  the  same 
premises.  It  appeared  '**''  that  the  special  taxes  to  the 
United  States  for  the  liquor  business  had  been  charged  to 
Alois,  the  son,  each  year,  from  May  7,  1884,  to  July,  1892, 
and  receipts  given  therefor  were  in  his  n;ime,  and  that  li- 
censes were  issued  for  the  same  business  by  the  city  of  Green 
Bay  to  him  from  May,  1887,  to  May,  1892;  that  Alois  Barth 
did  not  actively  participate  in  the  management  of  the  saloon 
or  the  liquor  business,  but  they  were  entirely  conducted  by 
his  father.  It  seems  to  be  a  fair  conclusion,  from  the  evi- 
dence, that  the  proceeds  of  the  cigar  business  were  not  used 
in  any  way  for  the  saloon  or  liquor  business,  but  that  each. 
business  was  managed  and  conducted  entirely  separate  from 
the  other;  and  the  question  presented  was  whether  the  title 
and  ownership  of  the  son  to  the  saloon  and  liquor  business 
and  its  proceeds  were  real  a,nd  bona  fide,  or  whether  they  were 
merely  simulated,  and  a  sham  and  cover  to  protect  and  keep 
the  property  from  his  father's  creditors,  and  enable  him  to 
«njoy  and  dispose  of  it  at  his  pleasure. 

There  was  some  evidence  tending  to  show  that  on  a  few 
occasions  the  father  had  spoken  and  acted  in  reference  to 
the  business  as  his  own,  but  it  was  all  transacted  in  the 
name  of  the  son.  It  was  shown  beyond  dispute  that  the 
property  in  question  was  purchased  and  paid  for,  and  some 
of  it  considerably  improved,  from  the  proceeds  of  the  liquor 
business.  The  assignor,  Barth,  was,  during  all  these  years, 
insolvent,  and  there  was  a  judgment  over  him,  upon  which 
there  was  due  over  ten  thousand  dollars,  besides  interest; 
«nd  this  fact  shows  a  strong  motive  why  a  man  not  more 
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than  fifty-four  years  old  consented  to  become  a  subordinate 
and  servant  where  he  had  hitherto  been  owner  and  master. 
After  the  lapse  of  a  considerable  number  of  years  he  made 
the  assignment,  upon  the  basis  of  which  he  now  seeks  to 
obtain  a  discharge  from  his  debts;  and  this  is  significant, 
and  shows  his  anxiety  to  be  again  in  a  position  to  transact 
business  in  his  own  name;  but,  if  the  theory  advanced  by 
the  ***  appellants  is  true,  he  has  no  means  whatever  with 
which  to  engage  in  any  business  pursuit.  A  careful  exam- 
ination of  the  evidence  shows,  so  far  as  we  can  discover, 
that  all  that  Alois,  the  son,  ever  contributed  to  the  business 
was  the  mere  use  of  his  name;  for  it  is  doubtful  if  he  ever 
paid  his  father  any  thing  for  the  exempt  property,  and  the 
borrowed  money  raised  to  extend  the  business  was,  no  doubt, 
paid  out  of  its  profits.  There  is  certainly  no  evidence  that 
Alois  paid  any  thing  out  of  the  proceeds  of  his  cigar  business 
to  or  for  the  benefit  of  the  saloon  or  liquor  business,  and 
there  was  no  substantial  or  satisfactory  change  of  possession 
at  the  time  of  the  alleged  transfer.  The  facts  upon  which 
the  defendant  Anna  Barth  founds  her  title  are  certainly  very 
equivocal,  not  to  say  suspicious.  Besides,  the  relations  ex- 
isting between  the  parties  are  such  that,  while  they  are  not 
per  se  a  badge  of  fraud,  yet  they  facilitate  and  render  its  per- 
petration comparatively  easy,  and  are  proper  matter  for  con- 
sideration in  connection  with  all  the  facts  and  circumstances: 
Hoxie  v.  Price,  31  Wis.  82,  86;  Beard  v.  Dedolph,  29  Wis.  136. 
The  assignor  and  his  wife,  as  well  as  Alois,  all  testified  that 
the  business  belonged  to  and  was  the  business  of  the  latter, 
and  that  his  father  had  no  interest  in  it;  but  their  statements 
to  this  effect  are,  to  a  great  extent,  matter  of  opinion  and 
conclusion,  and,  in  view  of  the  circumstances,  are  not  very 
satisfactory  evidence.  Neither  the  books  kept  in  the  liquor 
store  or  cigar  business,  nor  any  documentary  evidence  what- 
ever, beyond  the  deeds  to  the  real  estate  and  the  licenses  and 
tax  receipts,  were  presented  to  sustain  the  title  of  the  defend- 
ant Anna  Barth  as  against  the  claim  of  her  husband's  cred- 
itors and  the  circumstantial  and  cogent  evidence  of  fraud 
thus  presented. 

The  issue  was  a  narrow  one;  namely,  whether  A.  Joseph 
Barth  was  merely  a  bona  fide  employee,  without  interest  or 
ownership,  or  not.  There  was  no  evidence  to  show  that 
Alois  ever  actually  received  any  of  the  proceeds  of  the  saloon 
*'^*  or  liquor  business,  or  that  there  was  ever  any  accounting 
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between  the  father  and  son,  or  any  balance  stated  in  relation 
to  a  business  wholly  managed  by  the  former  and  entirely 
separate  and  distinct  from  the  cigar  business  of  the  son;  and, 
while  the  liquor  business  must  have  been  quite  a  consider- 
able one,  the  books  kept  in  it  were  not  produced,  showing 
the  amount  of  profits  gained,  or  what  disposition  or  use  had 
been  made  of  them,  beyond  the  purchase  of  the  property  in 
question.  Tiie  testimony  of  Alois  Barth  in  regard  to  the 
purcliase  of  the  real  estate  places  whatever  might  otherwise 
be  considered  equivocal  or  ambiguous  in  a  strong  and  clear 
light.  He  said  his  father  managed  the  purchase  of  the  real 
estate,  and  added:  "I  could  not  tell  you  any  thing  about 
that.  It  may  be  so.  I  don't  know.  I  might  have  heard  my 
father  say  something  about  it,  but  I  never  paid  any  attention 
to  it.  My  mother  might  have  spoken  of  it,  but  it  has  escaped 
my  memory.  I  have  enough  to  do  to  mind  my  own  busi- 
ness." And  yet  he  claims  that  he  furnished  the  money  to 
purchase  the  property,  and  that  it  was  the  proceeds  of  his 
liquor  business;  that  he  kept  an  account  of  the  money  in  his 
mind,  but  in  no  other  way.  He  says  he  was  not  present 
when  the  bargains  were  made  for  the  property;  that  he  did 
not  attend  to  the  buying  of  it,  but  his  father  might;  that  it 
might  have  been  by  some  other  person.  "  I  don't  know  any 
thing  about  it.  Q.  You  didn't  have  any  interest  in  that  ? 
A.  No."  Although  he  subsequently  said  he  had  "  some  thing 
to  say  about  the  payment,  and  the  manner  in  which  it  was 
to  be  made,"  but  what  he  does  not  state,  and  that  the  deed 
was  to  be  made  in  the  name  of  his  mother,  but  this  may 
have  been  merely  advisory. 

The  theory  of  the  defense  is  that  Alois  gave  his  mother 
this  money,  part  of  the  proceeds  of  the  liquor  business,  with 
which  the  property  in  question  was  purchased;  and  it  is 
claimed  that  the  assignor,  the  husband,  as  against  his  '^^^ 
creditors,  had  a  right  to  give  Alois  his  exempt  property,  and 
his  time  as  well  in  managing  the  business.  As  matter  of 
law  this  is  correct,  and  must  be  conceded:  Carhart  v.  Har- 
thaw,  45  Wis.  340;  30  Am.  Rep.  752;  Allen  v.  Perry,  56  Wis. 
185;  DaytouY.  Walsh, 47  Wis.  113;  32  Am.  Rep.  757;  Mayers 
V.  Kaiser,  85  Wis.  382;  39  Am.  St.  Rep.  849.  But  an  insol- 
vent debtor  cannot  accumulate  property  under  the  cover  of 
another's  name,  acting  ostensibly  as  the  agent  of  such  otlier, 
and  hold  it  as  against  his  creditors;  and,  where  such  a  claim 
is  made,  it  is  always  a  question  of  fact  whether  the  business 
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actually  belongs  to  such  other  person,  or  to  the  ostensible 
agent  and  debtor,  and  whetlier  the  alleged  agency  was  a 
mere  scheme  and  device  to  conceal  and  keep  the  property 
used  in  or  gained  by  it  from  his  creditors:  Feller  v.  Alden^ 
23  Wis.  301;  99  Am.  Dec.  173;  Hoxie  v.  Price,  31  Wis.  82; 
Dayton  v.  Walsh,  47  Wis.  113;  32  Am.  Rep.  757;  Mayers  v. 
Kaiser,  85  Wis.  394;  39  Am.  St.  Rep.  849;  Knapp  v.  Smith, 
27  N.  Y.  280;  Abbey  v.  Deyo,  44  N.  Y.  347,  348. 

Appellant's  counsel  relied  on  the  case  of  Mayers  v.  Kaiser, 
85  Wis.  382,  39  Am.  St.  Rep.  849,  as  controlling  the  present 
case,  but  that  case  is  clearly  distinguishable  from  this  one. 
In  that  case  it  was  clearly  shown  that  the  wife  had  a  sepa- 
rate estate,  in  the  use  of  which  in  business  she  acquired  the 
means  with  which  she  purchased  the  real  estate  in  dispute; 
and  the  fact  that  she  employed  her  husband  as  her  agent,  on 
a  salary,  though  an  inadequate  one,  or  he  even  gave  her  bis 
services  in  managing  the  business,  it  was  held,  would  not  ren- 
der the  property  liable  to  the  claims  of  his  creditors.  Here 
the  wife  had  no  separate  estate,  and  paid  nothing  for  the 
property.  The  money  with  which  it  was  purchased  was  given 
to  her  by  her  son,  it  is  said;  but  we  think  the  evidence  satis- 
factorily shows  that  the  title  of  the  son  to  the  liquor  business 
and  the  money  realized  in  it  was  simulated,  and  was  fraudu- 
lent as  against  her  husband's  creditors,  and  that  it  was  in 
fact  her  husband's  money.  It  will  not  be  contended  that  an 
insolvent  husband  might  give  his  ***  wife  money  with  which 
to  buy  property,  and  that  she  could  hold  it  as  against  his 
creditors;  and  yet  the  present  case  is  not  materially  different. 
The  trial  judge  heard  the  evidence  of  the  witnesses,  and 
found  the  claim  of  title  of  the  defendant  Anna  £arth  to  the 
property  in  question  fraudulent  as  against  her  husband's 
creditors,  and  that  the  money  with  which  it  was  purchased 
was  gained  in  a  business  conducted  by  him  under  the  cover 
of  the  name  of  his  son,  and  in  order  to  fraudulently  conceal 
and  keep  the  same  and  its  profits  from  his  creditors.  We 
concur  in  this  conclusion,  and  hold  that  the  judgment  of  the 
circuit  court  is  correct. 

By  the  Coubt.  The  judgment  of  the  circuit  court  ia 
affirmed.  

Iksolvsht  Dbbtor. — Fraod  A3  TO  ExKMPT  Phopkrtt. — Creditor*  oannol 
wly  upon  any  questioa  of  fraud  in  dealing  with  exempt  property:  FrtehUng 
T.  Bresnahajt,  61  Mich.  540;  1  Am.  St.  Rep.  617.  A  transfer  of  property 
exempt  from  executioa  cannot  be  fraudulent  as  against  oreditora:  Blair  ▼• 
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Smith,  114  Ind.  114;  6  Am.  St.  Rep.  593;  though  it  be  the  conveyance  of 
an  exempt  homestead  by  the  husband  to  his  wife:  Pike  v.  Miles,  23  Wis. 
164;  99  Am.  Dec.  148. 

Husband  and  Wipk— Aoenot. — A  wife  may  constitute  her  husband  her 
agent,  but  the  question  of  agency  is  one  of  fact  for  the  jury  to  determine: 
Broum  ▼.  Thowuon,  31  S.  C.  435;  17  Am.  St.  Rep.  40. 


Kentzler  V.  American  Mutual  Accident  Asso- 
ciation OP  OsHKosH,  Wisconsin. 

[88  Wisconsin,  689.] 

AodDBNT  Insurance — Meaning  or  Word  "  Immediately"  in  Polict. — 
The  word  "  immediately"  in  a  policy  of  accident  insurance  providing, 
as  to  accidents  resulting  in  death,  that  notice  shall  be  given  and  proof 
of  death  be  made  "immediately"  after  the  accident  occurs,  that,  unless 
auch  proof  is  furnished  within  six  months  thereafter,  all  claims  shall 
be  forfeited,  and  that  the  insurance  shall  not  cover  "disappearances," 
means  such  a  convenient  time  as  is  reasonably  requisite  for  giving  the 
notice  after  the  discovery  of  death,  and  that  the  proof  is  to  be  fur* 
nished  within  the  six  months  specified  after  such  discovery. 

Wbittkn  Instruments — Rule  of  CoNSTRucrioN — Absukdiiy  or  Repuq- 
NANCB. — If  the  ordinary  meaning  of  the  words  employed  in  a  written 
instrument  leads  to  a  manifest  absurdity  or  repugnance  they  may,  if 
the  instrument  as  a  whole  will  permit  it,  be  varied  or  modified  so  as  to 
avoid  such  inconvenience,  but  no  further. 

Action  to  recover  the  amount  of  an  accident  insurance 
policy.  Kentzler  was  employed  as  an  engineer  on  a  tugboat 
under  Capt.  John  Herbert,  and  lived  and  slept  on  the  tug. 
He  was  a  member  of  the  defendant  association,  and  had 
insurance  therein  against  injuries.  In  case  of  injuries  caus- 
ing death,  his  policy  for  fifteen  hundred  dollars  was  payable 
to  his  daughter.  The  main  features  of  the  certificate  of 
membership  are  stated  in  the  opinion.  On  November  9, 
1892,  Kentzler  disappeared.  Shortly  afterwards  the  bay  in 
which  the  boat  lay  was  frozen  over,  and  on  April  19,  1893, 
when  the  ice  broke  up,  Kentzler's  body  was  found  in  the  bay 
near  the  boat.  Search  was  immediately  made  for  his  daugh- 
ter, who  lived  in  another  state,  but  she  did  not  learn  of  her 
father's  death  until  May  24,  1893,  when  she  at  once  gave 
notice  thereof  to  the  company,  and  on  July  12,  1893,  fur- 
nished proofs  of  death,  and  demanded  payment  of  the  pol- 
icy. On  October  28,  1893,  the  daughter  commenced  this 
•ction  through  her  guardian  ad  litem.  The  defense  virtually 
claimed  that  the  action  was  barred  by  the  stipulation  in  tlie 
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contract  as  to  furnishing  proof  of  death  within  six  months. 
The  jury,  by  direction  of  the  court,  returned  a  verdict  in 
favor  of  the  plaintiff  and  assessed  her  damages  at  fifteea 
hundred  dollars  with  interest.     Defendant  appealed. 

M.  C,  Phillips,  for  the  appellant. 

Rossman  <Sc  Foster^  for  the  respondent. 

*••  Cassoday,  J.  It  may  be  fairly  inferred  from  the  cir- 
cumstances attending  the  disappearance  of  Mr.  Kentzler  oa 
the  evening  of  November  9,  1892,  and  the  finding  of  hi» 
body  in  the  water  of  the  bay,  April  19,  1893,  as  mentioned 
in  the  foregoing  statement,  that  as  he  went  from  the  hotel  to 
the  tug  for  the  purpose  of  retiring,  and  while  in  the  act  of 
stepping  from  the  scow  to  the  tug,  he  accidentally  fell  be- 
tween the  two  into  the  water  below,  and  was  drowned.  He 
was  at  the  time  about  forty-six  years  of  age,  in  good  health 
and  apparently  sober,  although  he  had  taken  a  drink  of 
whiskey  while  at  the  hotel,  and  it  is  said  that  he  was  in  the 
habit  occasionally  of  having  a  "spree."  By  the  express 
terms  of  the  contract  it  did  "not  cover  disappearances.'*^ 
This  being  so,  it  is  very  manifest  that  had  notice  of  his  dis- 
appearance •**  been  given  to  the  defendant's  secretary, 
November  10,  1892,  and  proofs  of  the  circumstances  under 
which  he  disappeared,  with  the  suggestion  that  he  had  prob- 
ably been  drowned  in  the  bay,  been  made  out  and  sworn  to 
Aud  delivered  to  the  secretary  five  months  after  Kentzler's 
disappearance,  yet  the  defendant  in  all  probability  would 
have  answered  in  the  language  of  the  contract:  "This  in- 
iurance  does  not  cover  disappearances,"  and  hence  you  have 
no  claim  against  the  association.  Such  was  the  contract, 
that  the  defendant  was  subject  to  no  liability  "  unless  posi- 
tive proof  of  death"  was  made  within  the  time  and  in  the 
manner  prescribed  in  the  certificate.  But  it  was  utterly- 
impossible  to  make  such  proof  or  give  such  notice  until  the 
body  was  discovered  and  identified  April  19,  1893.  That 
was  nearly  six  months  after  Kentzler  had,  in  all  probability, 
lost  his  life.  Up  to  the  time  of  such  discovery  and  identi- 
fication the  beneficiary  was  in  no  default,  and  under  no 
obligations  to  give  such  notice  or  furnish  such  proofs.  But 
the  contract  expressly  required  notice  to  be  given,  "with 
full  particulars  of  the  accident  and  injury,  immediately  after 
the  accident  occurs."     It  also  expressly  required  that  "  proof 
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of  death,  in  like  manner  and  time,  shall  be  verified  by  the 
attending  physician  or  some  other  person  having  personal 
knowledge  of  the  fact;  and,  unless  positive  proof  of  death 
....  shall  be  furnished  to  the  association  within  six  months 
of  the  date  of  the  accident,  then  all  claims  thereon  shall  be 
forfeited." 

A  contract  should  not  be  construed  so  as  to  forfeit  or  ren- 
der nugatory  the  rights  of  one  of  the  parties  to  it  unless  the 
language  employed  imperatively  requires  such  construction. 
In  other  words,  an  interpretation  which  gives  effect  is  pre- 
ferred to  one  which  makes  void.  Besides,  ft  contract  should 
be  interpreted  in  view  of  the  conditions  necessarily  implied 
•by  law.  It  is  a  maxim  in  the  law  that  "all  words,  whether 
Ihey  be  in  deeds,  or  statutes,  or  otherwise,  ***  if  tlicy  be 
general,  and  not  express  and  precise,  shall  be  restrained  unto 
the  fitness  of  the  matter  and  person":  Webster  v.  Morris,  66 
Wis.  395;  57  Am.  Rep.  278;  Brewer  v.  Blougher,  14  Pet.  198. 
When  the  ordinary  meaning  of  the  words  employed  leads  to 
B.  manifest  absurdity  or  repugnance  they  may,  if  the  instru- 
ment as  a  whole  will  permit  it,  be  varied  or  modified  so  as  to 
avoid  such  inconvenience,  but  no  further:  Becke  v.  Smith,  2 
Mees.  &  W.  195;  Turner  v.  Sheffield  etc.  By.  Co.,  10  Mees.  & 
W.  434.  In  the  case  at  bar  the  contract  must  have  a  reason- 
able construction,  and  in  view  of  the  conditions  so  implied 
by  law. 

What  is  the  object  of  giving  such  notice  of  the  accident, 
injury,  or  death?  In  case  of  an  injury  or  disability  not  re- 
eulting  in  death  such  notice  aff'ords  the  association  an  oppor- 
tunity to  ascertain  the  exact  condition  of  the  person  and 
apply  the  most  effectual  remedy.  But  in  case  of  death  there 
•can  be  no  remedy,  and  the  only  object  of  the  notice  is  to 
secure  evidence  of  identity.  What  is  meant  by  giving  notice 
**  immediately  after  the  accident  occurs"?  Does  it  mean, 
in  the  language  of  Webster:  "In  an  immediate  manner; 
without  the  intervention  of  any  thing;  ....  without  inter- 
val of  time;  without  delay;  instantly"  ?  If  the  contract  is 
±0  be  thus  literally  construed,  compliance  by  the  beneficiary 
would  seldom  be  possible.  But  courts,  looking  at  the  sub- 
fitance  of  contracts  and  statutes,  have,  during  the  last  two 
centuries,  repeatedly  declared  that,  "  The  word  '  immediately,' 
although  in  strictness  it  excludes  all  mean  times,  yet,  to  make 
good  the  deeds  and  intents  of  parties,  it  shall  be  construed 
Buch  convenient  time  as  is  reasonably  requisite  for  doing  the 
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thing*':  9  Am.  &  Eng.  Ency.  of  Law,  931,  citing  nuinerouB  Eng- 
lish and  American  cases  in  support  of  the  proposition.  The 
same  language  is  quoted  approvingly  by  Ryan,  C.  J.,  speaking 
for  the  whole  court,  in  construing  the  words  "immediate  de- 
livery," as  used  in  section  2310  of  the  Revised  Statutes,  in 
Richardson  y.  End,  43  Wis.  318;  *»«  Stevens  v.  Breen,  76  Wis. 
699.  Applying  this  rule  to  the  case  at  bar,  the  word  "im- 
mediately" must  be  construed  to  mean  such  convenient  time 
as  was  reasonably  requisite  for  doing  the  thing  required. 
That  is  to  say,  upon  the  discovery  of  the  death,  notice  thereof 
was  to  be  given  in  such  convenient  time  as  was  reasonably 
requisite  for  doing  so  under  the  circumstances  mentioned;  and 
the  proofs  were  to  be  furnished  within  the  six  months  speci- 
fied after  such  discovery.  Besides,  it  is  a  maxim  that  the 
law  does  not  require  impossibilities.  Thus,  in  the  language 
of  Hennen,  J.,  "  where  the  event  is  of  such  a  character  that  it 
cannot  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  the  contracting  parties  when  the  contract  was 
made,  they  will  not  be  held  bound  by  general  words  which, 
though  large  enough  to  include,  were  not  used  with  reference 
to  the  possibility  of,  the  particular  contingency  which  after- 
wards happens":  Baily  v.  De  Crespiyny,  L.  R.  4  Q.  B.  185. 
To  the  same  effect,  Taylor  v.  Caldwell,  3  Best  &  S.  826; 
Howell  V.  Coupland,  L.  R.  9  Q.  B.  462;  on  appeal,  1  L.  R. 
Q.  B.  Div.  258;  Insurance  Cos.  v.  Boy  kin,  12  Wall.  433. 

In  the  light  of  reason,  as  well  as  the  authorities,  we  must 
hold  that  the  action  was  not  barred  by  the  stipulation  in  the 
contract. 

By  the  Court.  The  judgment  of  the  circuit  court  if 
afiBrmed.  

ACOIDSNT  iKSinUNCI — NoTICl  or  DkATH  OB  OW  ACCIDKKT.— Thoagh  • 
policy  of  inanrance  against  accidental  injury  requires  notice  to  be  given  in 
writing  stating  the  full  particulars  of  the  accident  and  injury  within  ten 
days  after  injury  or  death,  the  failure  to  give  such  notice  within  the  time 
■pecified  does  not  absolve  the  insurer  from  liability  if  it  was  caused  by  the 
death  of  the  party  injured  under  such  circumstances  that  it  was  not  known 
until  several  daya  thereafter,  and  the  notice  was  given  within  ten  days 
after  the  discovery  of  his  body  and  of  the  fact  of  his  deaths  Trippe  r.  I*rmi 
daU  Fund  Society,  140  N.  Y.  23;  87  Am.  St.  Rep.  629. 
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Adtkrss  Possbssiok,  what  constitutes,  310,  311. 

Altkbatiok  of  instraineats  executed  in  duplicate,  19. 

ABBn'BATioK,  right  to  compel  submission  of  claim  against  benefit  awoelatioA 

to,  711. 
AssiQimBST  of  chose  in  action,  force  and  effect  of,  478. 

of  fntnre  earnings,  validity  of,  aa  against  attaching  crediton,  39t. 

of  part  of  a  demand,  47S. 

of  wages  expected  to  be  earned,  395. 
AssiQMtfBMT  roR  Benkfit  OF  Creditobs,  containing  no  lobedule  of  th* 
property  assigned,  641. 

iescription  of  property,  when  insufficient^  641. 

exempt  property,  reservation  of,  641. 
AnoBNET  AT  Law,  authority  of  when  employed  to  collect  claims,  788. 

privileged  communications  when  employed  by  two  or  more  persona  ak 
the  same  time,  808. 

Bankbuftct  and  Insoltenct,  rules  of  priority  as  between  partnership 

creditors  and  individual  creditors,  368,  369. 
Banks,  checks,  diligence  in  presentation  of,  928. 
forged  checks,  liability  for  paying,  259. 

transmitting  paper  for  collection  and  banks  receiving  and  collecting  i^ 
relations  of,  874. 
Bbmbticial  Associations,  benefits,  by-laws  rednoing  amount  of,  168. 

See  Mutual  Benefit  Associations. 
Bills  of  Revisw,  scope  and  purpose  of,  49. 
Bonds,  coupons  detached  from  negotiable,  213. 

payable  to  bearer,  213. 
Br-LAWS,  power  of  corporations  to  enact,  152, 168L 

See   COBPOBATIONS. 

OABBlBRa,  delivery  of  goods  to,  what  is,  756. 

Chattel  MoRTaAOS,  description,  tests  of  sufficiency  of,  S9L 

CoNsrrruTiONoiL  Law,  due  process  of  law  defined,  6.32. 

due  process  of  law  in  proceedings  against  person  alleged  to  be  iniane^ 

631-540. 
4«e  process  of  law  is  guaranteed  by  the  constitatioo  of  the  United 

SUtes,  531. 
statute  void  in  part  when  deemed  void  in  whole,  685. 
GoBPOBATIONS,  by-Iaws,  alteration  or  repeal,  effect  of,  157. 

by-laws,  beneficial  association  reducing  the  amonut  of  benefit  of,  158L 
by-laws  cannot  take  away  right  of  members  to  elect  directors,  154. 
by-laws  compelling  members  to  snbmit  diSerences  to  arbitration  ar# 

void,  155. 
b!y4aws  compelling  stockholder!  to  retire  part  of  their  stock,  155. 

(ftJ9) 
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Corporations,  by-laws,  contract  relations  arising  from,  152. 

by-laws  contrary  to  the  laws  of  the  land  or  the  charter  of  the  eorpon« 

tion,  153. 
by-laws  contravening  common  right,  153. 
by-laws,  delegation  of  power  to  enact,  153. 
by-laws,  directors  have  no  power  to  make  unless  speciallyanthorizecl, 

153. 
by-laws,  forfeiture  of  shares  for  nonpayment  of  subscription  cannot  be 

enforced  by,  156. 
by-laws,  good  in  part  and  bad  in  part,  157. 

by-laws  imposing  forfeiture  for  nonpayment  of  dues  or  interest,  16& 
by-laws  in  restraint  of  trade,  153,  154. 
by-laws,  limitations  upon  power  to  enact,  152,  153. 
by-laws,  lien  in  favor  of  the  corporation  whether  created  by,  160b 
by-lawa  must  be  reasonable  and  conform  to  the  charter,  162. 
by-laws,  power  to  make,  in  whom  confided,  153. 
by-laws  prohibiting  a  member  to  work  at  his  trade,  154. 
by-laws,  repeal,  power  of  is  implied  from  power  to  enact,  167. 
by-laws  restraining  the  alienation  of  stock,  154. 
by-laws  restricting  the  number  of  apprentices  which  members  may  liATt 

are  void,  155. 
by-laws,  stock,  lien  upon,  whether  may  be  created  by,  166. 
by-laws  taking  away  right  to  resort  to  the  courts,  154. 
by-laws,  transfer  of  stock,  extent  to  which  may  be  regulated  by,  164^ 

165. 
by-laws,  vested  rights  cannot  be  divested  by,  157. 
by-laws,  vexatious,  oppressive, and  unreasonable  are  void,  153. 
by-laws,  when  divisible  so  that  part  may  stand  and  part  be  rejected^ 

157. 
foreign,  prohibition  against  doing  business  within  a  state  not  implied 

from  the  imposition  of  penalties,  830. 
franchises,  transfers  of,  when  void,  111. 

preferences,  right  to  give  in  assignments  for  benefit  of  creditors,  63. 
proxy,  by-laws  authorizing  voting  by,  152. 
stock  subscriptions,  liability  of  when  subscribers  for  other  shares  hsv* 

been  released,  864. 
ultra  vires  contracts,  liability  upon  quantum  meruU  for  services  perfomMd 

under,  HI. 
GOTKNANCT,  adverse  possession  by  one  tenant  in  common  as   against  tlM 

others,  310. 
conveyance  in  severalty,  effect  of  as  against  other  cotenants,  811. 
conveyance  in  severalty,  entry  under,  310. 
ouster  of  cotenant,  from  what  inferred,  310. 

tax  sale,  purchase  by  cotenant  at  in  the  name  of  third  person,  348L 
Chimin AL  Law,  indictment  for  homicide,  192. 
Custom,  when  presumed  to  be  part  of  a  contract,  874. 

Damages,  profits  remote  and  speculative  cannot  be  allowed  as,  428b 

Deceit,  actions  for,  when  sustainable,  913. 

DxED,  delivery  of  to  one  person  to  be  by  him  delivered  to  another,  46& 

merger  in  of  contract  of  sale,  601. 

quitclaim,  effect  of,  38. 
DEriNrriOM  of  due  process  of  law,  632. 


Index  to  the  Notes.  941 

Dbfiwitiok  of  night-time,  876. 

of  vice-principal,  267. 
DlYOKOi,  fraud  vacating  decree  of  for,  647. 

grant  of  in  another  state,  collateral  attack  upon,  524. 
DowKB,  ezecntion  and  judicial  sales  against  husband,  whether  extinguish 
right  to,  343. 
statutes  of  limitations  as  against  proceedings  for,  348. 
DuKKSS,  consideration,  necessity  of  return  of  before  rescission  on  aoooant 
of,  890,  891. 
rescission  on  account  of,  condition  imposed  by  law  on  the  party  rescind* 
ing,  889. 

EiXcrMBNT,  pleadings  of  the  defendant  in,  what  most  state,  848. 
Elsctrio  Railway  Cobfobatioks,  care  due  from,  34. 
EsTOPPSL  of  person  held  out  as  a  partner  to  deny  that  he  was  radi,  SSS. 
EviDKNCB,  hypothetical  questions,  what  proper,  728. 

opinions  of  witnesses  in  proceedings  against  person*  charged  with  being 
insane,  531. 
ExKcnnox,  measure  of  damages  against  officer  proceeding  wrongfully  under, 
670. 
trespass  of  officer  acting  under,  liability  of  his  bondsmen,  669. 
trespass  of  officer  acting  under,  liability  of  the  plaintiff^  670l 
seizure  under  of  property  of  a  stranger  to  the  writ,  670. 
ExscuTioN  Sales  of  partnership  property  under  writs  againat  the  Individ* 

ual  members,  .371,  372. 
EXPBCTANCT,  release  of  by  heirs  at  law,  147. 

Filing  of  paper,  when  complete,  900. 

FiXTURKS,  agreements  fixing  the  character  of,  428. 

personal  property,  agreement  that  fixtures  shall  retain  eharscter  o^ 
498. 
F&ANCHISK3,  transfers  of,  when  void.  111. 
Fraud,  in  procuring  divorce,  vacating  decree  on  aecoant  of,  647. 

judgment,  when  will  not  be  set  aside  on  account  of,  117,  118i> 

Oabnishhknt  of  trust  funds,  855. 

Habeas  Cobpds,  errors  and  irregularities  cannot  be  reviewed  upon,  320. 
HoHBSTBAD,  fraud  in  procuring  order  setting  aside,  when  will  not  entitle 

adverse  claimant  to  have  such  order  vacated,  118. 
HoMiciDB  to  prevent  escape  of  misdemeanant,  26,  29. 

IjrsAKB  PsBSOirs.     See  Luwatios. 

Insurance,  accident,  notice  of  death,  failure  to  give  beean—  tirtm nullum 
of  were  not  known,  937. 

Judgment,  against  person  designated  by  incorrect  name,  S48L 

for  alimony,  restricting  conclusiveness  of,  73. 

fraud  in  procuring,  when  will  not  entitle  advene  party  to  relit^  117»  UH 

impeaching  for  fraud,  326. 

of  court  of  another  state  granting  divorce,  524. 

of  court  of  another  state,  proof  and  effect,  62^ 

on  demurrer,  conclusiveness  of,  615. 

relief  from  in  equity,  grounds  for  granting,  117. 

vacating  for  unavoidable  casualty,  27. 
JoDiciAL  NoTiCB,  of  what  couuty  lauds  are  in,  104. 
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Jurisdiction,  presumption  o^  in  proceedings  against  inoompetenk  penoo^ 
636. 

want  of  apparent  by  the  record  renders  judgment  void  lOS. 
Jury  Trial,  affidavit  of  jurors  to  impeach  their  verdict,  26. 

in  equity  casea,  657. 

right  to  of  persons  charged  with  being  insane,  538,  639. 
Justice  of  the  Peace,  delay  of  in  entering  judgment,  474. 

jurisdiction  of,  may  be  disproved,  320. 

jurisdiction  of,  may  be  established  by  extrinsic  evidence^  8201 

Landlord  and  Tenant,  eviction,  what  is,  461. 

improvements  becoming  a  part  of  the  realty,  19. 
Laws,  foreign  must  be  pleaded  and  proved,  123. 

presumptions  respecting,  123. 
Libel  and  Slander,  innuendo,  office  of,  596. 

malice,  when  implied,  696. 

privileged  communication  what  is,  is  a  question  of  law,  696L 
Lis  Pendens,  amendment  of  pleadings,  effect  of  upon,  246b 

effect  of,  246. 

laches  in  prosecution  of  suit,  246. 

what  constitutes  effective,  246. 

when  begins,  246. 
Lunatics,  actions  to  recover  damages  for  illegal  commitment  upon  ohargt 
of  being,  540. 

appointment  of  guardian  on  a  determination  of  the  fact  of  insanity^ 
540. 

arrest  of  persons  charged  with  being,  when  authorized,  532. 

commitment  without  jury  trial,  statutes  authorizing,  whether  consti* 
tutioual,  532. 

complaint  charging  person  with  being  insane  need  not  be  preferred  by 
a  physician,  534. 

confinement  of  persons  after  being  acquitted  of  crime  on  the  ground  of 
insanity,  540,  541. 

confinement  of  persons  charged  with  insanity,  liability  for,  633l 

confinement  of,  when  Justifiable,  533. 

due  process  of  law  against  persons  accused  of  being,  531, 

evidence  in  proceedings  against  persons  charged  with  being,  537. 

inquisition,  number  of  jurors  who  must  concur  in,  539, 

inquisition  will  not  be  set  aside  for  irregularities,  538. 

jurisdiction  in  proceedings  against,  presumptions  in  favor  of,  536. 

jury  trial,  right  to  of  persons  charged  with  insanity,  538,  539. 

liability  for  confining  persons  falsely  charged  with  insanity,  5.35. 

notice  and  right  to  be  heard  of  person  charged  with  lunacy,  532,  634. 

notice,  failure  to  give,  wliether  makes  inquisition  void,  534. 

notice,  personal  service  of,  535,  636. 

notice,  presumption  of,  535,  536. 

notice  to  persons  charged  with  being,  cases  holding  that  it  need  not  be 
given,  536,  537. 

notice  upon  proceedings  to  set  aside  inquisition,  533. 

opinions  of  witnesses  in  proceedings  against  persons  charged  with  b#> 
ing,  538. 

presumption  in  favor  of  jurisdiction  of  courts,  534,  536. 

production  in  open  court  of  persons  charged  with  being,  639. 
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LuiTATics,   remedies  of  penoas  illegally  confined  on  eh«rg«  of  Innuif, 

640. 
rights  of  persons  accnsed  of  being,  631. 
■tatntes  providing  for  comtnituiant  and  custody  of  mnsfc  bo  strictly 

pursnetl,  532,  534. 
what  findings  and  orders  establish  lunacy,  640. 

Mastkk  and  Skrvamt,  fellow-servants,  damages  for  neglect  of  one  reralfe- 

ing  in  an  injury  to  another,  when  recoverable,  333. 
minor  employees,  burden  of  proof  respecting  perforuxance  of  master's 

duty  to  instruct,  917. 
minor  employees,  duty  of  master  to  instruct,  917. 
negligence  with  respect  to  machinery,  testa  of,  797> 
rice-principal,  definition  of,  267. 
vice-principal,  foi*eman,  whether  is  a,  333. 
Mbchanio's   Lien,  abandonment  of  contract  by  builder,  whether  defeats 

claim  of  materialman,  900. 
abandonment  of  contract,  time  within  which  claims  of  lien  must  be 

filed  after,  902. 
abandonment  of  contract  when  destroys  materialman's  right  to  a  lien, 

904. 
abandonment  of  contract  when  does  not  destroy  subcontractor's  right 

to  a  lien,  903. 
abandonment  of  work  without  fault  of  a  party,  when  does  not  deprive 

him  of  hid  right  to  a  lien,  900,  901. 
completion  of  building,  abandonment  of  contract,  when  and  for  what 

purposes  equivalent  to,  901. 
oompletion  of  building,  cessation  of  labor,  tor  what  purposes  deemad 

to  be  a,  902. 
completion  of  building,  counterclaim  for  failure  of,  904, 
completion  of  building,  damages  for  failure  of,  905. 
completion  of  building,  parties  who  may  assert  lien  notwithstanding 

abandonment  of,  900,  901. 
completion   of    building  within   the  meaning   of    the  law,   what  ia^ 

900-902. 
completion  of  contract  is  essential  to  principal  contractor's  right  to  a 

lien,  903,  904. 
damages  to  owner  for  failure  to  complete  bnildinfir,  904. 
death  of  owner  of  property,  whether  destroys  right  to^  778^  779. 
foreclosure  of,  parties  necessary  to,  571. 
is  a  creature  of  the  statute,  900. 
landlord,  lien  cannot  be  asserted  against  where  boilding  was  erected  at 

instance  of  his  tenant,  904. 
materialman's  right  to  a  lien  though  principal  oontraotor  does  not  aom* 

plete  his  contract,  904. 
scope  of  statutes  respecting,  778. 
subcontractors,  materialmen,  and  laborers,  failure  to  complete  building, 

effect  upon  claims  of,  900. 
snbcontraoi  ors,  rights  of  are  dependent  upon  those  of  the  principal  oc»i« 

tractor.  901. 
sabcontractora,  right  of  to  a  lien  when  not  destroyed  by  tiie  abandoa- 

ment  of  the  work  by  the  principal  contractor,  903. 
vigilance  to  asoertain  whether  work  has  been  abandoned,  90Ql 
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Mistake  of  Law,  relief  from,  when  will  be  granted  in  equity,  614. 
MoBTOAGB,  action  by  mortgagee  to  recover  for  timber  or  fixtarea  remorad 

from  the  premises,  413,  414. 
action  for  impairment  of  security  not  sustainable  until  after  deficiency 

is  ascertained,  436. 
before  condition  broken  mortgagee  cannot  maintain  trespass  or  trorer, 

435. 
building  constructed  upon  mortgaged  premises  is  subject  to,  498. 
building,  injunction  to  prevent  removal  of,  433. 
damages  recoverable  by  mortgagee  for  impairment  of  bia  seoarity,  435, 

436. 
fixtures,  injunction  to  prevent  removal  of,  432. 
foreclosure  without  personal  service  of  process  does  not  prevent  action 

for  deficiency,  839. 
grantee  of  mortgagor,  personal  judgment  against,  839. 
injunction  against  acts  impairing  security  of,  432. 
insufficiency  of  the  security,  whether  necessary  to  entitle  mortgagee  to 

injunction  against  its  impairment,  433. 
replevin  by  mortgagee,  when  sustainable,  435. 
right  of  mortgagor  to  cnt  timber,  435. 
severance  of  building,  remedy  of  mortgagee  for  injuries  resulting  from, 

435. 
timber,  injunction  to  prevent  cutting  or  removal  of,  433,  434. 
trespass  and  trover,  actions  of  when  sustainable  by  mortgagee,  434. 
waste,  injunction  against,  432,  433. 
Mutual  Benefit  Associations,  arbitration,  right  to  provide  that  claims 

must  be  submitted  to,  711. 
are  subject  to  the  same  rules  as  insurance  corporations,  711. 
beneficiaries  of,  who  are,  711. 

claims  against,  right  to  provide  mode  of  procedure  upon,  71L 
waiver  of,  delay  in  paying  an  assessment,  711. 

NxOLiOENCE,  burden  of  proof  in  actions  to  recover  for,  728. 

of  driver  of  vehicle,  when  may  be  imputed  to  his  passenger,  438. 
NiOHT'TiME,  what  is,  876. 

Parknt  and  Child,  custody  of  child,  when  will  not  be  taken  from  its  par- 
ents, 843. 
Partnership,  attachment  or  execution  against  member,  levy  of  upon  firm 
property,  371. 

attachment  or  execution  for  partnership  debt  takes  precedence  over 
prior  writs  against  the  individual  partners,  371. 

death  of  member,  effect  of  upon  rights  of  firm  creditors,  876. 

estoppel  to  deny  that  a  person  is  a  partner,  232. 

execution  sale  under  writ  against  one  member  only,  effect  of,  S7L 

existence  of,  when  a  question  of  law,  229. 

individual  debts  of  members,  right  of  partners  to  apply  property  of 
the  firm  in  payment  of,  371-374. 

individual  debts  of  partner  cannot  be  paid  by  him  out  of  the  firm  as- 
sets  without  the  assent  of  his  copartners,  374. 

Individual  creditors   receiving     firm    property,   when   must    account 
therefor,  374. 

levy  of  execution  against  one  member  only,  manner  of  making,  371. 
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Fabtkkrship,  liens  against  assets  of,  to  seoare  payment  of  indiTidiul  debli 

of  the  partners,  373,  374. 
person  held  out  to  be  a  partner,  liability  of,  231. 
profits,  sharing  of  ia  not  conclusive  of,  230. 
r«al  property,  dower  interests  in,  379. 
real    property,  notice  that  it  ia  partnership  asset%   when  cnffieienl^ 

379,  380. 
real  property  of,  how  regarded  in  equity,  377. 
real  property  of,  how  vested  at  law,  377. 

real  property,  proceedings  to  reach  by  partnership  credtton,  879. 
real   property,  purchased  with  partnership   funds  for  partnership  par- 
poses,  377. 
real  property,  testa  to  determine  whether  it  may  be  regarded  ■•  pari* 

nership  assets,  377. 
real  property,  trusts  in  for  partnership  parposea,  379. 
inrviving  partner,  preferences  created  by,  376. 
larviving  partner,  right  of  to  dispose  of  property,  376. 
transfer  by  one  partner  to  another  of  his  interest  in  the  firm,  376. 
waiver  by  partner  of  his  right  to  have  firm  property  applied  to  the  dis> 

charge  of  the  firm  obligations,  375. 
what  constitutes,  229. 
Fabtnkr.suip  CKEDrroRS,  actions  by  against  individual  members  of  the 

firm,  370. 
administrator  of  deceased  partner  cannot  be  sued  at  law  by,  367. 
and  creditors  of  the  respective  members,  relative  priorities  of,  364,  365. 
assignment  for  the  benefit  of  creditors,  rights  uuder,  371. 
bankruptcy  or  insolvency  courts,  rules  of  where  there  is  a  conflict  be. 

twecn  separate  and  partnership  creditors,  363,  369. 
bill  by  to  reach  equitable  assets,  3S0. 
cannot  be  compelled  to  resort  to  partnership  property  when  they  have 

a  lien  on  the  separate  property  of  the  partners,  366. 
eannot  prevent  the  application  of  partnership  property  to  the  payment 

of  the  individual  debt  of  a  partner,  373. 
death  of  one  member  does  not  affect  rights  of  creditors,  875. 
death  of  partner  destroys  remedies  of  at  law  except  ••  against  the 

survivors,  367. 
death  of  partner  does  not  destroy  remedies  of  in  equity  against  hii 

estate,  367. 
dower,  priority  of  firm  creditors  against  wife's  claim  for,  379. 
eqaity,  proceedings  in  to  reach  estate  of  deceased  partner,  867* 
equity,  resort  to,  when  will  be  sustained,  380. 
equity,  rule  applied  in  cases  of  conflict  between  and  an  individnal  ered* 

itor  of  the  partners,  368. 
execution  sale  against  individual  partner  cannot  affect  the  rights  o^ 

371,  372. 
execution  sale  for  joint  debts  of  the  partners,  effect  of  npon,  372. 
fraud  upon  in  applying  firm  property  to  the  payment  of  the  iudividoal 

debts  of  a  partner,  373. 
kistory  of  rnle  giving  priority  to  as  against  partnership  assets,  364,  365. 
individual  property  of  partners  is  subject  to  claims  of,  364. 
liens  created  to  secure  payment  of  individual  debts  of  partners,  873. 
Uea  in  favor  of  on  separate  property  of  partners  will  not  be  displaced 

in  equity  in  favor  of  his  individual  creditor^  366. 
Ax.  bT.  Kar.,  Vol.  XUIL  —  60 
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Partkebship  Creditors,  liens  upon  the  partnership  assets,  370. 

obtaining  lien  upon  separate  property  of  partners  are  entitled  to  prefer* 

ences  over  individual  creditors,  366. 
partner  as  against  lias  no  right  to  apply  firm  property  to  the  payment 

of  his  personal  obligations,  374. 
partner's  right  to  have  firm  assets  applied  to  the  payment  of,  370. 
payment,  right  to  in  eqiiity  out  of  the  partnership  assets,  3  i4. 
preferences  over  given  to  individual  creditors  of  a  member  of  the  firm, 

373. 
priorities  over  are  dependent  upon  the  equities  of  the  partners,  372. 
probate  and  surrogate  courts,  classification  of  liabilities  by  statute  does 

not  afifect  priority  of  partnership  creditors,  370. 
probate  and  surrogate  courts,  rules  of  in  cases  of  conflict  between  and 

individual  creditors,  369. 
real  property,  attachment  or  execution  against,  378. 
real  property,  notice  to  purchaser  of  firm  interest  in,  379,  380. 
real  property,  priorities  under  writs  against  partnership  and  against 

individual  members,  378. 
real  property,  proceedings  to  reach,  379. 
real  property,  riglits  of  in,  378. 
real  property,  test  to  determine  w^hetber  it  may  be  subjected  to  firm 

obligations,  377. 
relief,  form  of,  in  equity,  380. 

aeparate  debts,  right  of  partners  to  apply  property  to  payment  of,  373. 
separate  property  of  partners,  proceedings  at  law  against,  364,  365. 
separate  property  of  partners,  right  to  share  in  equity,  368. 
•abrogation  of,  to  the  rights  of  the  partners,  370. 
surviving  partner,  effect  of  purchase  by  him  of  the  interest  of  the  dc 

ceased,  376. 
surviving  partner,  right  of  to  create  preferences  between,  375. 
transfer  by  one  partner  to  another  of  his  interest  in  the  firm,  effect  of 

upon  the  rights  of  its  creditors,  375. 
transfer  for  the  purpose  of  defrauding,  375. 
transfer  of  interest  of  one  of  the  partners  to  a  third  person  does  not 

affect  riiihts  of,  375. 
transfer  of  interest  resulting  from  death  of  a  member  does  not  affect 

rights  or  remedies  of  the  firm  creditors,  375. 
transfer  of  property  by  the  firm,  effect  of  upon,  373. 
waiver  by  partner  of  his  rights  destroys  equity  of  firm  creditors,  374» 

375. 
waiver  by  partner  of  his  rights  to  have  the  firm  property  used  to  dis* 

charge  the  firm  obligations,  375. 
Princifal  and  Surety,  discharge  of  surety  by  the  principal's  failure  to 

resort  to  means  of  satisfaction,  358. 
surrender  of  collateral  securities  by  principal  releases  the  surety,  358. 
pROBATB  AMD  SuRROOATB  COURTS,  priorities  in,  of  partnership  and  of  indi* 

vidual  creditors,  369. 
Public  Lands,  patent  for,  collateral  attack  upon,  when  not  permissibly 

180. 
patent  for,  presumption  in  favor  of,  ISO. 
patent  for,  when  void,  180. 
PiTBUO  Office,  elegibility  to.  whether  most  exist  at  the  time  of  the  ele^ 

tiou,  406-410. 
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Pdblio  OnrcKBS,  eompensatioa  of,  when  may  not  b«  Inoronod  dnrlag  tt* 
term  of  office,  837. 
increase  in  dnties  of,  when  releases  sureties,  837. 

Railway  Corporations,  handcar,  liability  for  persons  injured  whila  rid* 
ing  on,  41. 
livestock,  duty  of,  to  provide  places  for  feeding  and  watering,  44flL 
Rkplbtin,  by  mortgagee,  when  sustainable,  435. 
RlPABiAM  Owners,  conveyance  which  will  afifect  rights  of,  605. 

Spkcifio  Pekporhancb  of  contract  to  dispose  of  property  by  will,  7001 
Statctb  op  Frauds,  oral  promise  to  pay  debt  of  another,  846. 
Strekts,  public  uses  to  which  may  be  applied,  99. 

railways  in,  construction  of,  when  an  additional  aerritade,  for  wUck 
abutting  laudowner  is  entitled  to  be  compensated,  100^  6^ 

railways,  public  use  for,  when  may  be  authorized,  100. 

Tax  Salk,  cotenant  cannot  acquire  title  by,  MS. 
Trademarks,  purposes  of,  911. 

transfer  of  by  assignment  of  business,  911. 

nse  of  one's  name  as,  776. 

words  in  which  an  exclusive  right  cannot  he  acqaired.  Oil. 
Trespass  by  a  mortgagee,  when  sustainable,  434. 
Trover  by  mortgagee,  when  sustainable,  434. 
^BUST  Funds,  garnishment  of,  855. 

Vkmdob  and  Vendee,  improvements,  payment  for  on  npndiatloD  of  parol 
contract  of  sale,  202. 
time,  when  and  how  may  be  made  of  the  essence  of  a  aootraot,  201,  VS. 

Waste,  mortgagee's  right  to  injunction  against,  43^  433. 
Waters,  percolating,  to  whom  belong,  719. 

pollution  of,  liability  of  landowner  for,  719, 

riparian  owner's  right  of  access  to,  740. 
Wills,  agreements  not  to  contest,  147. 

lost  or  destroyed,  probate  of,  524. 

undue  influence,  burden  of  proof,  302. 
WimESSBS,  children,  competency  of,  880. 

hasband  and  wife,  when  competent  to  tmMty  against  Mob  slha,  19L 
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ABANDONMENT. 
8m  Watkbs,  11. 

ABSTRAOra. 
Bw  LouTATioNs  or  A(7noa%  4 

ACCIDENTS. 

8e«  ISSURAHOM,  ISi 

ACCOUNT  BOOKS. 
See  EviDKMCs,  3,  13, 

ACCRETION. 
See  Watbbs.  7,  B, 

ACTIONS. 
See  JiTDOHiurTS,  21-24. 

ADJOURNMENT. 
See  ExECOTOBS  and  ADBamsTBATOU^  9k 

ADMIRALTT. 

MAmrma  GoirrRAcrrs — Statb  JcBisDicnoN.— Contracta  for  the 
■tmotioa  of  ressels  and  water  craft,  and  for  the  farnuhing  of  materiala 
therefor,  before  they  are  launched,  are  non>maritime.  Liena  and  pn>> 
oeedings  to  enforce  them  are  under  state  control,  and  may  be  enforced 
in  state  conrta.  Olobe  Iron  Works  Co.  r.  Steamer  "John  B.  Ketcham, 
tnd.^'iM. 

Statb  JimiSDienoM— Contliot  oj  Laws.— A  state  law  providing  a  liea 
and  method  for  its  enforcement  in  the  state  courts,  for  building  reasela 
er  water  craft,  and  furnishing  materials  and  machinery  therefor  before 
the  vessel  is  launched,  is  not  in  conflict  with  the  United  States  admiral^ 
law.    Qkbe  Iron  Worha  ▼.  SUamer  "Jofm  B.  Kettham,  tnd,"  464. 

ADOPTION. 
See  Spkcifio  Perforuakos,  13. 

ADVERSE  POSSESSION. 
Mistaki  as  to  Bo0NDAB7. — An  adjoining  owner  who,  by  mistake^  fm» 
eloaes  or  bailda  npon  the  land  of  his  neighbor,  intending  to  elaim  ad* 
Tersely  to  the  real  or  true  boundary  only,  does  not  thereby  acquire  • 
possession  adverse  or  hostile  to  the  true  owner;  but  if  be  takes  poeiee 
lioa  of  the  land  under  the  belief  and  claim  that  it  is  his,  he  acquire*  aa 
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Adrene  possession,  even  though  the  claim  of  title  is  the  result  of  a 
mistake  as  to  the  boundary  line.      Wilson  v.  ffunier,  63. 

ft  MiSTAKK  AS  TO  BouNDABT— INTENT. — The  nature  of  the  possession  of 
an  adjoining  owner  who  incloses  or  builds  upon  the  land  of  his  neigh- 
bor depends  upon  the  intent  with  which  such  possession  is  taken  and 
held.  To  bar  an  action  for  the  recovery  of  the  land  so  held  the  pos- 
session must  be  actual,  open,  continuous,  hostile,  exclusive,  and  accom- 
panied by  an  intent  to  hold  adversely  to,  and  not  in  conformity  with, 
the  rights  of  the  true  owner,  and  must  continue  for  the  full  period  pre- 
scribed by  the  statute  of  limitations.      Wilson  v.  Hunter,  63. 

S>  NoTiCK — Statutk  of  Limitations. — Undi8turl)ed  adverse  possession  of 
land  under  color  of  title  raises  a  presumption  of  notice  thereof,  and 
constitutes  a  complete  bar  to  an  attack  upon  the  title  of  the  party  in  pos- 
Mssioa  after  the  period  prescribed  by  the  statute  of  limitations  haa 
•lapsed.     King  v.  CarmicJiael,  303. 

See  CkyiBMANCT,  1;  Husband  and  Wife,  4. 

AFFIDAVIT. 
See  Bail;  New  Trial,  2. 

AGENCY. 

L  PowBES  or  Attornbt  arb  Strioply  Interpreted,  and  the  authority  is 
never  extended  beyond  that  which  is  given  in  terms,  or  which  is  neces* 
sary  and  proper  for  carrying  the  authority  so  given  into  full  eflfect. 
Campbell  v.  Foster  Home  Assn.,  818. 

S,  Power  of  Attorney  to  Sell — Authority  to  Mortgage. — A  letter  of 
attorney  with  naked  authority  to  sell  and  convey,  uncoupled  with  any 
interest  in  the  land  or  fund,  does  not  authorize  the  attorney  in  fact  to 
execute  a  bond  and  mortgage  in  the  name  of  the  principal.  Campbell 
r.  Foster  Home  Assn.,  818. 

t.  Power  of  Attorney  to  Sell — Authority  to  Mortgage. — A  power  of 
attorney  to  sell  and  convey  real  estate,  not  coupled  with  an  interest, 
does  not  confer  power  to  mortgage,  and  a  mortgage  executed  under 
snob  a  power  is  void.     Campbell  v.  Foster  Home  Assn.,  818. 

4b  Authority  of  Agent  to  Employ  Attorney. — A  general  agent,  with 
authority  to  make  collections  of  cash  and  notes  for  his  principal,  has 
power  to  direct  an  attorney  at  law  to  bring  suit,  and  to  give  a  bond  of 
indemnity  in  the  name  of  such  principal.     Swarta  v.  Morgan,  786. 
8m  BftOKBRS;  Fraudulent  Conveyance,  2;  Husband  ako  Wifi^  i, 

ALIENS. 
See  Officers,  2,  8. 

ALIMONY. 
8e«  Marriage  and  Divorce,  8-11. 

ALTERATION  OF  INSTRUMENTS. 
OumtAOr  Exbouted  in  Duplicate. — If  a  lease  is  executed  in  duplicate, 
both  the  landlord  and  tenant  retaining  a  copy,  both  copies  are  origin- 
als, and  the  fraudulent  alteration  by  the  tenant  of  the  copy  retained 
by  him  does  not  annul  the  lease,  because  the  remaining  copy  is  suffi- 
eient  to  sustain  the  contract  between  the  parties.     Jonea  v.  Hoard,  17. 
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AMENDMENTS. 
8e«  Afpbal,  3;  Lks  Pkkdbns,  7,  8. 

APPEAU 

L  QiTKsnoNs  or  Law  not  Arqued  in  thb  Supbeuk  Coitbt  abb  Dkbhbd 
TO  BB  Waived.     Oulick  v.  Webb,  720. 

ft  Objection  Fibst  Raised  on  Appeal. — An  objection  that  plaintiff 
shonld  have  sned  as  administrator,  instead  of  merely  denominating 
himself  the  administrator  of  deceased,  and  also  that  be  failed  to  show 
his  ofheial  character  by  a  proper  profert  of  his  letters  of  administra* 
tion,  cannot  be  raised  for  the  first  time  in  the  appellate  court,  bat 
should  be  taken  advantago  of  by  way  of  motion  in  the  lower  court. 
Texarlcana  Qas  etc.  Co.  v.  Orr,  30. 

li  Amendment  to  Conform  to  Proof. — If  an  action  by  an  administrator 
for  the  death  of  his  intestate,  caused  by  negligence,  is  erroneously 
brought  for  the  benefit  of  the  estate,  instead  of  for  the  widow  and  next 
of  kin,  the  appellate  court  must,  in  the  absence  of  demurrer,  treat  the 
case  as  it  was  treated  by  the  parties  in  the-  court  below,  as  being  a 
claim  by  the  administrator  for  injury  to  the  deceased  in  his  lifetime, 
and  consider  the  complaint  as  amended  to  correspond  with  the  proof. 
Texarkana  OoH  etc.  Co.  v.  Orr,  30. 

4.  Jury  Trial— Erroneous  Conduct  of  Counsbl  in  Argumknt. — Lan- 
guage used  by  counsel  which  evinces  a  studied  purpose  to  aronse  the 
prejudice  of  the  jury,  based  upon  facts  not  in  the  case,  is  ground  for 
the  reversal  of  the  verdict  and  judgment.     Cluett  v.  Rosenthal,  446. 

Ik  Jury  Trial — Instrocji'ions. — It  is  not  error  for  the  court  to  refuse  to 
give  an  instruction  fully  covered  in  the  general  charge.  Oibaoa  T. 
Minneapolis  etc.  Ry.  Co. ,  482. 

&  A  Verdict  will  njdt  bb  Disturbed  on  Appeal  if  there  is  any  evidence 
to  support  it.     Gibson  v.  Minneapolis  etc  Ry.  Co.,  482.    , 

7>  Appeal  from  Judgment  Modified  on  Appeal. — An  order  of  the  trial 
court  modifying  a  judgment  in  accordance  with  the  directions  of  the 
supreme  court  made  on  a  prior  appeal,  and  the  judgment  as  modified, 
are  I)oth  appealable,  and  appeals  taken  therefrom  will  not  be  dismissed 
on  the  ground  that  they  are  frivolous,  Randall  v.  Duff,  79. 
See  Bills  or  Review;  Certiorari;  Uabbas  Corpus^  L 

APPRAISEMENT. 

See  EXBOUTORS  and  ADMINISTRAXOBai  Ik 

APPROPRIATION. 
See  Watebs,  10,  IL 

ARCHITECT. 
See  Building  Contbaoib. 

ARREST. 
L  Probablb  Cause  fob  Exists  if  there  is  such  a  state  of  facta  mt  wonld 
lead  a  man  of  ordinary  care  and  prudence  to  believe,  or  entertiin  an 
honest  and  strong  suspicion,  that  the  person  about  to  be  arrested  if 
guilty  of  the  offeuse  charged.     People  v.  Kilvington,  73l 
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2.  PBOBABt.K  Causs  FOR — SxTBMisaiox  OF  Facts  TO  JuRT. — ^In  the  event  of 

conflicting  evidence  as  to  the  facta  of  an  arrest,  it  is  the  daty  of  the 
oonrt  to  instruct  the  jury  what  facts,  if  established,  will  constitnt* 
probable  cause,  and  submit  to  them  only  the  question  aa  to  such  facta. 
People  V.  Kilvington,  73, 

3.  Probablb  Cause— Qi/'ESTioN  of  Law. — If  a  police  oflScer,  intending  to 

arrest  a  person,  kills  him  the  question  whether  he  had  probable  causo 
to  believe,  or  reasonable  grounds  for  suspicion,  that  the  deceased  had 
committed  a  felony,  is  one  of  law  for  the  court,  where  the  facta  are 
undisputed.     People  v.  Kilvington,  73. 

4.  A  Pkace  Officer  has  the  Right,  without  a  warrant,  to  arrest  any  per* 

son  in  the  night,  when  he  has  reasonable  ground  to  believe  that  such 
person  has  committed  a  felony.  People  v.  Kilvington,  73. 
6.  Arrest  OF  Fleeinq  Person — Evidence.— If  a  police  officernot  recog« 
nizing  a  fleeing  person,  and  not  knowing  any  thing  about  his  business, 
ahoots  him  while  attempting  to  effect  an  arrest,  evidence  tending  to 
show  that  the  deceased  went  on  the  particular  night  to  the  place  near 
where  he  was  shot  on  lawful  business  is  irrelevant  and  inadmissible. 
People  V.  Kilvington,  73. 

6.  Arrest  of  Fleeing  Person  Chabqed  with  Thefp. — The  circumstance 

that  a  person  is  fleeing  at  night  from  one  who  is  shouting  "stop  thief  "1 
afl"ords  a  police  officer  as  much  reason  to  suspect  or  believe  that  he  may 
have  committed  robbery,  or  burglary,  or  grand  larceny,  as  that  he  may 
have  merely  committed  petit  ^i;ceny,  and  justifies  an  attempt  to  art 
rest.     People  v.  Kilvington,  73. 

7.  Arrest  of  Fleeing  Person  —  Shooting  —  Criminal  Negligenos.— 

Whether  the  act  of  a  police  afficer  in  shooting  a  fleeing  person  at  night 
in  attempting  to  efifect  his  arrest  is  or  is  not  an  act  of  criminal  negli« 
gence  is  a  question  for  the  jury,  who  must  give  the  ofl^cer,  upon  the 
trial  of  an  information  for  murder,  the  benetit  of  any  reasonable  doabk 
arising  upon  the  evidence.  People  v.  Kilvington,  73. 
See  Homicide,  5. 

ASSIGNMENT. 

1.  Assignment  of  Part  of  Claim,  Demand,  or  Obligation  may  be  mada^ 

and  the  courts  will  recognize  and  protect  the  equitable  interest  of  the 
assignee.     Schilling  v.  Mullen,  475. 

2.  Notice  of  an  Assignment  of  a  Demand  ob  Obligation,  or  a  part 

thereof,  given  to  the  debtor,  fixes  the  rights  of  the  parties,  and  pro* 
tects  the  assignee.     Schilling  v.  Mullen,  475. 

8.  Garnishment.— An  Assignment  of  a  Demand  is  Good  and  sufficient 

as  against  a  subsequent  garnishment,  if  such  assignment  was  binding 
upon  the  assignor.     Metcnlfw.  Kincaid,  391. 

4  Assignment  of  Part  of  Demand — Notice — Payment. — A  debtor  mak- 
ing  payment  in  full  to  his  creditor  after  notice  that  a  part  of  the  obli« 
gation  has  been  assigned  is  still  liable  to  the  assignee  for  bis  share  of  the 
claim.     Schilling  v.  Mullen,  475. 

6.  Assignment  of  Part  of  Claim — Action. — If  part  of  an  obligation  orde* 
mand  has  been  assigned  the  assignee  can  maintain  an  action  to  recover 
his  share  by  joining  the  assignor  and  assignee  as  plaintiffs;  or,  if  the 
former  does  not  join,  by  making  him  a  defendant,  so  that  the  whole 
controversy  may  be  settled  in  one  suit.     Scldlling  v.  Mullen,  475. 
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0L  AssiaMMXHT  or  Waobs— What  Suiticixst. — A  letter  «r  order  directed 
to  the  auditor  of  a  railway  corporation  requesting  him  to  pay  to  a  person 
named  therein  the  salary  of  the  writer  during  the  enaoing  six  months, 
accepted  and  partly  acted  upon  by  the  corporation,  is  a  sufficient  as. 
signinent  of  such  wages,  if  they  thereafter  accrue.  All  that  is  necee- 
sary  to  accomplish  an  assignment  is  that  the  intent  to  assign  appear 
from  the  writing  or  otherwise.  The  form  ia  of  little  moment.  Metcal/ 
V.  Kincaid,  891. 

7.  Aif  AsaiQNMKNT  or  FuTURK  Earminob  is  sufficient  to  rest  them  in  the 

assignee  as  against  attaching  creditors,  though  there  was  no  contract  of 
employment  for  any  definite  length  of  time,  if  the  assignor  was  actually 
at  work  at  the  time,  under  an  engagement  then  existing  at  a  fixed 
price,  under  which  he  might  reasonably  expect  to  earn  wages  in  the 
fatore.     Melecd/v.  Kincaid,  391. 

See  HoMKSTBAD,  8;  Landlobd  and  Tknakt,  3. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORa 

1.  Bt  CoRPoaATiON. — An  insolvent  corporation  has  a  right  to  make  an 
assignment  in  trust  for  the  benefit  of  its  creditors,  and  may  exercise 
such  right  to  the  same  extent  and  in  the  same  manner  as  a  natural 
person,  unless  restricted  by  its  charter  or  some  statutory  provision. 
Worthen  v.  OriJilJt,  50. 

%,  WiTHHOLDiMQ  AssB-i-s. — The  withdrawal  by  a  director  of  a  corporation  of 
a  portion  of  its  assets  for  his  own  use  at  a  time  when  the  corporation  is 
hopelessly  insolvent,  and  in  contemplation  of  an  assignment  for  the 
benefit  of  creditors,  does  not  of  itself  render  a  subsequent  partial  as* 
signment  void,  if  the  assignment  does  not  tend  in  any  way  to  promote 
or  cover  up  the  acts  of  such  director  in  reference  to  the  withdrawal  of 
such  assets.      WortJien  v.  Qriffith,  50. 

%.  Bt  Corporation  —  Assets  as  Trust  Fond. — In  tboie  states  where  an 
insolvent  corporation  may  make  preferences  among  its  creditors  by  as- 
signment the  rule  that  the  property  of  the  corporation  is  a  tnist  fnnd 
in  the  hands  of  its  directors  as  a  specific  lien  or  direct  trust  does  not 
prevail,  and  it  is  only  M'lien  a  court  of  equity,  at  the  instance  of  a 
proper  party,  and  in  a  proper  proceeding,  has  taken  possession  of  the 
assets  of  the  corporation,  that  such  assets  constitute  a  trust  fnnd  for  its 
creditors.      Worthtn  v.  Griffith,  50. 

4i  PRErxRKNCKs. — An  assignment  by  an  insolvent  corporation  for  the  bene* 
tit  of  creditors  is  not  rendered  void  from  the  fact  that  on  the  day  the 
assignment  was  instituted  the  corporation  confessed  judgment  in  favor 
of  bonajide  creditors  preferred  in  the  assignment,  and  then  entered  its 
appearance  in  an  action  by  the  assignee  and  such  creditors,  with  con- 
sent that  the  assignee  should  be  appointed  receiver  of  the  assigned 
property,  so  that  it  might  be  sold  under  order  of  court  on  terms  pro- 
hibited by  the  statute  regulating  asssignmeuts.      Wort/wn  v.  Oriffilh,  50. 

8.  Prrfkrencks. — A  corporation  having  the  right  to  prefer  one  or  more  of 

its  creditors  may  do  so  by  assiguinent,  mortgage,  or  judgment,  or  by  a 
combination  of  these  mctliods,  so  long  as  no  fraud  is  perpetrated  under 
the  pretense  of  securing  the  debt.  Worlhen  ▼.  Onffilfi,  50. 
&  Bt  Corporation — PitKrBRKNCK  to  DiKKcroR. — A  corporation  having  the 
right  to  prefer  its  creditor  by  assignment  may  thus  prefer  a  just  debt 
due  from  it  to  one  of  its  directors.      IVorthen  v.  Griffith,  50. 
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7.  By  Corporations— Preference  to  Dirkctors. — An  assignment  for  the 
benefit  of  creditors  by  an  insolvent  corporation  with  preferences  is  not 
void  from  the  fact  that  two  of  its  directors  are  liable  as  indorsers  on 
notes  constituting  part  of  the  indebtedness  of  the  corporation  preferred 
by  the  assignment.     Worthen  v.  Griffith,  50. 

ASSOCIATIONS. 

1.  Unincorporated  Associations  —  Actions  by  Parties. — In  cases  ot 
unincorporated  associations  whose  membership  is  large,  suits  may  be 
brought  by  some  of  the  members  in  their  own  names  on  behalf  of,  or 
as  representing  all,  or  in  the  name  of  the  association  by  certain  of  ite 
members.  The  former  form  is  preferred,  Liederhraiiz  Singing  Soc  v. 
Oermania  Turn  Verein,  798. 

S.  Unincorporated  Associations — Property  Rights,  how  Decided. — A 
contention  between  the  members  of  an  unincorporated  asi^ociation  as 
to  the  present  right  of  possession  of  its  property  must  be  decided  by 
the  constitution  and  by-lawa  of  the  association,  or,  in  the  absence  of 
any  sufficient  provision  therein,  by  the  majority  of  the  members.  The 
right  of  possession  in  such  case  is  generally  joint  and  not  eeveraL 
Liederkranz  Singing  Soc  v.  Germania  Turn  Verein,  798. 
See  Corporations,  8;  Minks. 

ASSUMPSIT. 
See  Wharves,  2. 

ATTACHMENT. 
1.  Garnishment — When  not  Maintainable. — A  plaintiff  in  garnishment 
can  olitain  no  greater  beneficial  relief  against  the  garnishee  than  the 
judgment  debtor  is  entitled  to;  and,  if  the  debtor's  recovery  is  limited 
to  a  mere  legal  title,  without  beneficial  interest  or  right  of  enjoyment 
in  himself,  tlie  proceeding  must  fail.     Marx  v.  Parker,  849. 

5.  Garnishment  of  Trust  Funds. — A  judgment  creditor  cannot  have  his 

debt  satisfied  out  of  property  held  in  trust  for  another,  no  matter  how 
completely  his  debtor  may  have  exercised  apparent  ownership  over  it, 
unless  it  was  upon  the  faith  of  such  ownership  that  the  credit  was  given. 
Marx  v.  Parker,  849. 

%,  Garnishment  of  Trust  Funds. — Moneys  belonging  in  eqnity  to  a  city, 
but  deposited  in  bank  by  one  of  the  city's  officers  in  his  individaal 
name,  cannot  be  garnished  in  a  suit  against  him  by  his  individual 
creditors.     Marx  v.  Parker,  849. 

4.  Garnlsument  of  Trust  Funds. — A  public  ofBcer  of  a  city,  though  re- 
quired to  give  bond  for  the  proper  payment  of  moneys  coming  into  his 
hands  officially,  is  a  bailee  and  not  a  mere  debtor  of  the  city,  and, 
although  he  deposits  such  moneys  in  bank  in  his  individual  name,  they 
cannot  be  garnished  at  the  suit  of  his  individual  creditors.  Marx  v. 
Parker,  849. 

6.  Garnishment — Intervention. — Although  a  bank  summoned  as  a  gar- 

nishee  sets  up  that  it  has  an  account  with  the  judgment  debtor  as  a 
depositor,  but  that  the  money  thus  on  deposit  belongs  to  a  city  having 
been  collected  by  the  judgment  defendant  in  his  official  capacity  as 
marshal  of  such  city,  and  held  by  the  bank  as  such,  it  is  error  for  the 
court,  of  its  own  motion,  to  require  the  city  to  appear  as  an  intervener. 
Marx  v.  Parker,  849. 
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flL  Oakhishmbnt — Waivek. — A  garnishee  defcnclant  waWeshis  right  tohar* 
the  case  tried  aa  against  him  at  the  term  at  which  jndgment  is  ren> 
dered  against  the  principal  defendants,  by  noticing  the  case  for  a  sub- 
sequent term,  and  in  that  term  consenting  that  it  be  continued.  Th» 
ease  must  thereafter  proceed  as  other  issues  of  fact,  subject  to  notice 
by  either  party.     Cluelt  v.  Rosenthal,  446. 

See  Ck>RPOBATiON8,  14. 

ATTORNEY   AND   CLIENT. 

1.  AcTnoRiTT  TO  Give  Indemnity. — An  attorney  employed  to  bring  suit 

has  authority  to  take  all  steps  necessary  in  tlie  regular  course  of  the 
litigation,  and  may  give  a  bond  of  Indemnity  in  his  client's  name* 
Swartz  V.  Morgan,  786. 

2.  RiQUT  OF  Attorney  to  Substitution. — If  the  attorneys  representing  a 

banking  corporation  are  dismissed  upon  a  change  of  its  officers,  and  a 
new  attorney  appointed,  he  is  entitled  to  be  substituted  as  attorney  in 
•  prohibition  proceeding  by  the  bank  to  prevent  the  appointment  of  » 
receiver  in  a  creditor's  suit  against  it.  The  bank  has  a  right  to  dismiss 
such  proceeding,  and  the  attorneys  dismissed  cannot  object  that  the 
new  attorney  was  retained  for  that  purpose,  or  that  he  was  also  attor- 
ney for  the  receiver.  People's  Home  Sav.  Bank  v.  Superior  Court,  147. 
S.  Privileged  Communications.-  Communications  by  several  persons  who 
employ  the  same  attorney  in  the  same  business,  made  by  them  to  snch 
attorney  in  relation  to  such  business,  while  privileged  as  to  their  common 
adversary,  are  not  privileged  as  between  themselves.  Seip'a  Estate,  803. 
4  PRiviLEnEU  Communications. — An  attorney  employed  by  the  husband 
of  one  of  three  sisters  equally  interested  in  the  subject  matter  of  litiga- 
tion  is  competent  to  testify  in  a  subsequent  contest  between  the  sisters 
involving  the  same  matter,  as  to  who  were  the  partners  he  represented, 
and  as  to  the  declarations  of  the  husband  made  during  his  lifetime, 
showing  for  whom  be  acted  in  employing  the  attorney  and  managing 
the  litigation.    8eip'»  Estate,  803. 

See  Agency,  4. 

ATTORNEY'S  FEES. 
See  Husband  and  Win,  S. 

BAIL. 
Bail  w  Civil  Aotioks  —  Affidavit  —  When  must  be  Objected  to. — 

An  affidavit  prescribed  by  statute  to  hold  a  defendant  to  bail  in  a  civil 
action  is  a  part  of  the  process  to  bring  him  into  court.  Any  objection 
to  it  on  the  ground  of  defect,  deficiency,  or  irregularity  may  and  must 
be  taken  advantage  of  by  the  defendant  in  the  first  instance  l>efore  he 
has  given  bail  or  entereil  appearance.  If  he  fails  to  do  so  he  must  be 
considered  to  have  waived  his  objection,  and  neither  he  nor  his  bail  can 
afterward  avail  himself  of  the  objection.     Sedgewkk  ▼.  Hoxuton,  165. 

BAILMENT. 
L  Sale  or  Bailment.  — A  person  who  receives  goods  nnder  an  agreement  by 
which  he  is  to  keep  them  a  certain  period,  an<l,  if  he  pays  for  them,  is 
to  become  the  owner,  but  otherwise  is  to  pay  for  the  use  of  them,  re- 
ceives them  as  a  bailee  only,  and  the  property  in  them  is  not  changed 
until  the  price  is  paid.     Brown  v.  BUUmjton,  780. 
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2.  Sals  or  Bailment.  — A  dealer  who  receives  goods  nnder  an  agreement  to 
hold  them  in  trust  for  another  as  the  property  of  the  latter,  with  liberty 
to  aell  on  his  account,  and  to  hand  the  proceeds  to  him  to  apply  on  tha 
purchase  price,  and  for  the  payment  of  any  other  indebtedness  due 
from  the  dealer,  takes  no  property  in  the  goods,  and  they  are  not  liable 
for  his  other  debts.     Brown  v.  Btllington,  780. 

S.  Negligence — Evidenck  of. — In  an  Action  Against  a  Bailee  for  loss 
and  damage  to  property  by  accident,  proof  of  the  accident  may  afford 
frima  facie  proof  of  negligence.      Wintrinyham  v.  Hayes,  12b. 

4.  Bailor  and  Bailee — Bukden  of  Proof  as  to  Care. — If  a  bailor  provea 
the  condition  in  which  he  delivered  his  property  to  the  bailee,  the  na- 
ture of  subsequent  injuries  suffered  by  it,  and  that  they  were  not  the 
result  of  ordinary  wear  and  tear,  he  makes  out  a  'prima  facie  case,  and 
the  burden  of  proof  shifts  to  the  bailee  if  he  had  the  property  within  his 
exclusive  control,  and  he  must  be  held  answerable  for  such  injuries, 
unless  he  can  show  that  they  were  not  the  result  of  his  want  of  proper 
carOi     Wintringliam  v.  Hayes,  725. 

See  Railroads,  7. 

BANKS. 

1.  Collections — Trusts. — A  transaction  by  which  a  draft  is  sent  to  a  bank 

for  collection  and  remittance,  collected  and  the  proceeds  placed  in  its 
vaults  by  the  bank,  it  merely  forwarding  a  draft  in  payment,  establishes, 
as  between  the  correspondent  and  the  bank,  the  relation  of  debtor  and 
creditor,  and  not  that  of  cestui  que  trust  and  trustee.  Bowman  v.  First 
Nat.  Bank,  870. 

2.  Trust  Funds. — Funds  in  the  hands  of  a  bank  not  impressed  with  a  trast 

at  the  time  the  bank  ceases  to  do  business  are  not  impressed  with  a 
trust  in  the  hands  of  the  receiver  of  such  bank.  Bowman  v.  First  Nat. 
Bank,  870. 

8.  A  Bank  Indorsing  and  Collecting  a  Check  Warrants  the  Genuine- 

ness OF  all  the  Pre-existino  Indorsements  thereon,  including  the 
indorsement  of  the  respective  payees  named  in  such  check,  and  is 
answerable  for  moneys  received  by  it  if  any  of  such  indorsements  are 
forgeries.     First  Nat.  Bank  v.  Norlhwestern  Nat.  Bank,  247. 

4.  Bills  of  Exchange  and  Checks. — The  Acceptance  of  a  Check  does 

NOT  Prove  or  Admit  the  Genuineness  of  Any  Signature  Thereon 
other  than  that  of  the  drawer,  and  will  nob  exonerate  from  liability  a 
bank  subsequently  collecting  such  check  or  bill  by  virtue  of  a  forged 
indorsement,  though  such  indorsement  was  not  made  by  it  or  with  its 
knowledge  or  procurement.  First  Nat.  Bank  v.  Northvxatem  Nat.  Bank, 
247. 

5,  Forged  Indorsements. — The  drawee  of  a  check  is  bound  to  know  the 

signature  of  his  own  customers,  but  is  not  bound  to  know  any  other 
signature  thereon,  and  by  accepting  or  paying  a  bill  or  check  does  not 
admit  the  genuineness  of  any  indorsement  of  it.  First  Nat.  Bank  r. 
Northwestern  Nat.  Bank,  247. 

9,  A  Bank  Paying  a  Check  on  a  Forged  Indorsement  is  Entitled  to 

recover  the  money  so  paid  from  the  person  receiving  it,  on  making 
demand  within  a  reasonable  time  after  the  discovery  of  the  forgery. 
First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  247. 
See  Checks;  Evidence,  5. 
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BENEFTCIARTES. 
See  Insurance,  II,  12,  14 

BENEFIT  ASSOCIATIONS. 
8ee  Insobancb,  6-14. 

BILLS  AND  NOTES. 
See  Nbgotiablk  iNsraaMKNTa. 

BILLS  OF  EXCHANGK 
See  Baitxs,  4;  Chbok3,  1;  Nkqotiablb  iHSTKniCBxn. 

BILLS  OF  REVIEW. 

L  RiYiBW  or  DiCRSK. — A  bill  to  review  a  decree  of  divoroe,  od  the  groand 
of  alleged  errors  of  law  apparent  on  the  face  of  the  record,  may  be  filed 
without  first  obtaining  leave  of  court;  but  an  erroneoiu  order  of  court 
to  strike  the  bill  from  its  files  should  not  be  reversed,  anless  prejadicial 
to  the  appellant.      Wood  v.   Wood,  42. 

I.  In  an  attack  upon  a  decree  by  a  bill  of  review  for  errors  of  law,  the  court 
cannot  examine  the  evidence  to  see  whether  the  decree  is  based  upon  a 
correct  finding  of  facts.  In  such  case  it  is  the  sole  duty  of  the  court 
to  inquire  whether  the  record,  exclusive  of  the  evidence,  contains  any 
rabetantial  error  of  law  pointed  out  by  the  bill.      IFood  r.  Woodj  42. 

BONDS. 

1.  Coupons — ^N«aoTiABiLrrT. — Interest-bearing  coupons  attached  to  bonds 
payable  to  bearer  are,  in  legal  effect,  promissory  notes,  and  poMSM  all 
the  attributes  of  negotiable  paper.     TriuUea  v.  Lewit,  209. 

&  Coupons  — Nkootiability  —  Interest. — Interest-bearing  coupons  at- 
tached  to  bonds  and  payable  to  bearer  may  be  detached  and  negotiated 
separately  by  simple  delivery,  and  sued  on  separately  from  the  bond 
after  the  latter  has  been  paid,  as  well  as  before.  Such  coupons  once 
detached  and  negotiated  cease  to  be  mere  incidents  of  the  bond,  and 
become  independent  claims,  carrying  interest  after  maturity.  Truatees 
T.  Lews,  209. 

t.  Payment  o»  Before  Maturity  —  Failure  to  Take  up  Coupons. 
The  payment  or  cancellation  of  bonds  before  maturity  to  the  holder 
thereof  does  not  affect  the  interest-bearing  coupons  payable  to  bearer, 
and  detached  from  the  bonds,  and  transferred  before  maturity  to,  and 
in  the  hands  of,  another  bona  fide  holder.     Trustees  v.  Lewi*,  209. 

4  Neootiablk  Instkuhents—Payhbnt — Failure  to  Take  up — Coupons. 
A  negotiable  instrument  paid  before  maturity  should  be  sarrendered  to 
the  payer  to  prevent  farther  negotiation,  for,  if  payment  is  made  to  the 
original  payee  and  the  instrument  is  not  surrendered,  bat  has  been,  or 
is  thereafter,  transferred  before  maturity  to  a  bona  fide  holder,  with- 
•ot  notice,  such  holder  can  recover  thereon  against  the  maker  notwith- 
itanding  such  payment.  This  rule  is  here  applied  to  interest  coupooa 
detached  from  bonds  and  payable  to  bearer.  Trustees  r.  LeteiSf  209l 
8m  Attobnsy  and  Client,  I;  OmcKBa,  7-ti 

BOOKS  OF  ACCOUNT. 
See  Evidence,  8,  12, 
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BOUliDARIES. 
1.  A    Grant  of  Land  Bordering  upon  a  River   carries  the  excluriTe 

right  and  title  in  the  river  to  the  center  thereof,  subject  to  the  right 
of  passage  in  the  public,  unless  the  terms  of  the  grant  specially  in 
dicate  au  intention  on  the  part  of  the  grantor  to  confine  the  grantee 
to  the  edge  or  margin.  Chicago  v.  Van  Ingen,  285. 
■2.  Ir  Town  Lots  akk  Sold  and  Conveyed  by  a  Map  Represkntimo 
Thsh  as  Fronting  upon  a  Stream  of  water  or  designating  such  stream 
as  one  of  their  boundaries,  the  purchaser  becomes  the  owner  of  the 
fee  to  the  center  of  the  stream,  with  the  right  to  maintain  docks  or 
wharves  out  to  the  line  of  navigability.  Of  this  right  he  cannot  be  di- 
vested without  compensation  first  being  made.  Chicago  t.  Van  Ingen, 
285. 

See  Waters.  6. 

BROKERS. 
When  Entttlbd  to  Commission  —  Failure  of  Title.— If  an  agent  to 
sell  land  agrees  to  pay  a  commission  to  a  broker  for  procuring  a  pur- 
chaser, and  one  is  obtained,  he  is  liable  for  the  commission,  though  it 
is  then  discovered  that  the  land  does  not  belong  to  the  principal- 
Such  a  mistake  is  not,  in  law,  a  mutual  mistake  which  will  avoid 'the 
oontraot  to  pay  a  commission  on  the  sale.     BarllieU  v.  Peter,  90& 

BUILDING  CONTRACTS. 
Architect,  Decision  op,  When  Final. — If  the  parties  to  a  bnilding  eon* 
tract  agree  that  the  architect  shall  pass  upon  the  work  and  certify  upon 
the  payments  to  be  made  his  decision  is  binding,  and  can  be  attacked 
only  for  frand  or  evident  mistake.  If,  in  such  a  contract,  provision  is 
made  for  payment  of  the  price  upon  presentation  of  the  architect's  cer- 
tificate, the  obtaining  of  such  certificate  is  a  condition  precedent  to  the 
right  to  require  payment,  and  to  maintain  an  action  therefor  in  case 
payment  is  refused  on  the  architect's  certificate  as  to  delay  in  perform- 
ing work,  and  as  to  the  damages  recoverable  therefor.  If  a  building 
contract  specifies  that  the  decision  of  the  architect  shall  be  binding  in 
case  of  any  disagreement  between  the  parties  relating  to  the  perform- 
ance of  any  covenant  therein,  and  tiiat  damages  shall  be  allowed  for 
the  nonperformance  of  the  contract  at  the  sum  of  fifty  dollars  for  each 
*nd  every  day  the  work  remains  undone  after  a  date  named  therein, 
which  snm  should  be  deducted  from  the  contract  price,  the  architect 
ia  empowered  to  determine  the  extent  to  which  delay  was  due  to  the 
fault  of  the  contractor,  and  to  deduct  from  the  amount  of  his  certifi- 
cate the  fifty  dollars  for  each  day's  delay  for  which  he  finds  the  con- 
-tractor  chargeable.  Hcnnessy  v.  Metzger,  267* 
See  Damages,  7. 

BURDEN  OF  PROOF. 
See  Bailment,  4. 

BY-LAWS. 
See  Corporations,  3-5. 
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CARRIERS. 
1.  Thi  Liabtlitt  ot  a  Cakrikr  as  Sdch  is  not  Prstkntbd  fbok  At> 

TACUINO  by  the  fact  that  it  is  uot  ready  to  perform  its  doty  and 
retains  the  property  iu  its  possession  because  not  then  able  to  provide 
the  means  of  transportation.  London  etc  Ins,  Co.  t.  Borne  etc  R.  B. 
Co.,  752. 
S.  Carriers  or  Livestock— N bo liq km ck — SomciKNcr  of  Plkadtno  ahd 
Proof. — In  an  action  by  a  shipper  of  livestock  against  a  railroad  com« 
pany  to  recover  the  value  of  an  animal  lost  a  declaration  which  alleges 
both  delay  in  the  transportation  and  failure  to  furnish  an  opportunicy 
for  feeding  and  watering  the  stock  justifies  a  recovery  upon  proof  of 
omission  on  the  part  of  the  company  to  furnish  an  opportunity  to  the 
shipper  to  feed  and  water  the  stock,  although  the  company  is  not  liabls 
for  the  delay.  SmUh  v.  Michigan  Cent  R.  R.  Co.,  440. 
See  Elktators;  Bailboads,  5-8. 

CERTIORARL 
CxsTiORARl  AS  Wbit  OF  REVIEW. — The  Writ  of  certiorari  cannot  be  used 
to  serve  the  purpose  of  a  writ  of  error  or  appeal  with  bill  of  exceptions. 
The  granting  of  the  writ  is  not  a  matter  of  right,  but  in  the  legal  dis> 
cretion  of  the  court;  and,  in  order  to  review  and  quash  the  proceedings 
of  an  inferior  tribunal  upon  such  writ,  the  court  must  have  proceeded 
in  the  case  without  jurisdiction,  or  its  procetlure  must  have  been  clearly 
illegal,  or  unknown  to  the  law,  or  essentially  irregular. — Hunt  v.  Jack- 
tonviUe,  214. 

CHATTEL  MORTGAGES. 

1.  A  Description  in  a  Cbati'ei.  Mortqaoe  is  Sufficient  if  it  will  enable 

third  persons,  aided  by  the  inquiries  which  the  instrument  indicates 
and  directs,  to  identify  the  property. — Andregg  v.  Brunslall,  388. 

2.  Tub  Description  in  a  Cuaitel  Murtoaqe  referring  to  the  ownership 

or  location  of  the  property  mortgaged  is  of  great  importance,  and  the 
omission  of  these  data  may  leave  imperfect  and  void  a  description, 
which,  were  they  present,  might  properly  he  sustained.  Andregg  v. 
BrunHldU,  388. 

3.  A  Description  of  Propertt  Mortoaoed  as  "fourteen  steers  one  yew 

old,  crop  oGf  left  ear,  and  slit  in  the  same  ear;  four  heifers  one  year  old, 
marked  on  ear  as  above  steers, "without  any  reference  or  statement 
respecting  the  location  or  ownership  of  the  property,  is  insufficient  and 
void.     Andrf'jg  V.  Brunakill,  388. 

See  Evidence,  12;  Fraodulent  Conveyances,  IL 

CHECKS. 

1.  Banking. — A  Check  Payable  to  Order  is  s  bill  of  exchange  payable  t» 

order  on  demand.     First  Nat.  Bank  v.  Northwestern  Nat.  Bank^  247. 

2.  Diligence  as  to  Presentment.  —  The  rule  of  diligence  as  between 

indorsee  and  indorser  is  the  same  as  between  payee  and  drawer.  Hence 
the  indorser  of  a  check  is  not  liable  thereon  if  it  is  not  presented  for 
payment  within  a  reasonable  time  after  its  indorsement  and  delivery. 
Otfford  V.  Hardelt,  925. 
t.  Commencement  of  Reasonable  Time  for  Presentation. — As  between 
the  indorsee  and  indorser  of  a  check  the  period  of  reasonable  time  for 


960  Index. 

presentation  begins  when  the  check  is  delivered  to  the  indorsee  or 
to  his  agent.     Oiford  v.  Hardell,  925. 

4  Diligence  as  to  Presentment  in  Distant  Place.— The  general  rule 
of  diligence  as  to  the  preseatation  of  a  check  received  in  a  place 
distant  from  that  of  the  bank  upon  which  it  is  drawn  is,  that  the  check 
must  be  forwarded  to  the  latter  place  on  the  next  secular  day  after  its 
receipt,  and  be  presented  for  payment  on  the  day  after  it  has  reached 
such  place  by  due  course  of  mail.     Oifford  v.  Hardell,  925. 

fi.  Fbbiods  roR  Presentation. — Ilach  iudorsee  of  a  check  is  allowed 
the  same  period  of  time  for  presentation  for  payment,  as  between 
himself  and  his  immediate  iudorser,  that  the  payee  had  as  betweea 
himself  and  the  drawer.     Oifford  v.  Hardell,  926. 

See  Banks,  4-6;  Neootiablb  Instbcments,  4. 

CHOSES  IN  ACTION. 
See  Executors  and  Administratoiu^  ]« 

CLOUD  ON  TITLE. 
Actions— Parties — Dower. — A  widow  claiming  a  dower  interest  in  lands 
conveyed  by  her  husband  in  his  lifetime  by  deed  in  which  she  did  not 
join,  and  subsequently  sold  for  taxes,  is  a  necessary  party  to  an  action 
to  quiet  title  to  the  land.     Thompson  v.  McGorhle,  331. 

COLLATERAL  ATTACK. 
Bee  ExBCUTOBS  anb  Administrators,   3,   6;    Judohbnts,   8,   II;   Mar- 
riage AND  Divorce,    3-5;  Mortgagb,    13;    Patxnts,  ft-7|   Publio 

Lands,  1. 

COLLATERAL    SECURITY. 

See  Duress,  2. 

COLLUSION. 
See  Jvdomrnts,  9, 11-13;  Marriaqb  and  Ditoroi,  Sw 

COMMISSIONERS. 
See  States,  3,  4. 

COMMISSIONS. 
See  BROKERfl. 

COMMON  CARRIERa 
See  Carriers. 

COMMON  LAW. 
See  Release. 

COMPENSATION. 
See  Officers,  6. 

COMPOUNDING  FELONY. 
DBTRNns.— The  maker  of  a  promissory  note  cannot  avoid  paymenl  thereof 
on  the  ground  that  it  was  given  to  compound  » felony.    Cit^Nat,  Bamk 
▼.  Kuttoorm,  880. 
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COMPROMISE. 
See  Contracts,  13;  Wills,  l-flL 

CONCEALMENT. 
See  Fbauddlknt  CosYEYAvawa. 

CONFLICT  OP  LAWS. 
8m  SxxounoH,  I;  Exbcutors  and   Admixutbatobs,  9-11;  liAmxxAOB 

AND   DlYORCB,  3. 

CONSIDERATION. 
See  Contracts,  5. 

CONSTITUTIONAL  LAW. 

1.  **I>0|  Pkocess  07  Law"  requires  an  orderly  proceeding  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to  be  heard, 
and  to  defend,  enforce,  aud  protect  his  rights.  A  hearing,  or  an  opportu- 
nity  to  be  heard,  prior  to  judgment,  is  absolutely  essential.  State  r. 
Billings,  525. 

%  Dui  Prockss  aw  Law— Restbictiko  Powkr  to  Contract. — ^Tbe  right 
to  contract  necessarily  includes  the  right  to  fix  the  price  at  which  labor 
will  be  performed  and  the  mode  and  time  of  paymeut;  aud  a  statute 
which  restricts  a  persou  as  to  either  of  these  essential  elements  of  the 
right  to  contract  to  a  mode  different  from  that  enjoyed  by  the  comma* 
nity  at  large  deprives  him  of  liberty  and  property  without  "dae  process 
of  law."  Lovo  ▼.  Rees  Printing  Co.,  670. 
See  Insakb  Pbrsonu;  Legislatobb;  Statutbs,  1-4;  WrnrB8S>%  4-7. 

CONSTRUCTION. 
See  CoHTBACTs,  7;  Statutml 

CONTEMPT. 

ftlWSAL  TO  Answeb  Qdbstions — Uabbas  Cobfos. — A  witness  who  refaaes 
to  answer  questions  propounded  to  him  concerning  ▼iolations  ol  the 
Parity  of  Election  Law  by  other  persons  with  whom  he  baa  coH>perated 
may  be  lawfully  committed  for  contempt  until  he  shall  answer,  and 
is  not  entitled  to  discharge  upon  habeas^  corptu,  if  so  committed.  3k 
foHe  Cohen,  127. 

CONTRACTS. 

L  Whkn  PsRrBcrr  Thocoh  thb  Parties  CoNTBifPLATB  m  Boko  Rb> 
DCOED  TO  A  More  Formal  WRrriNO. — If  the  correspondence  and  teU 
^rams  between  the  parties  contain  all  the  details  of  a  contract  it  is 
enforceable  though  they  intended  that  their  agreement  should  be  for- 
mally expressed  in  a  single  paper,  which,  when  signed,  should  be  the 
evidence  of  what  already  had  been  agreed  upon.  Neither  party  has  the 
right  to  insist  that  such  agreement  should  contain  terms  not  stated  in 
th«  correspondence  and  telegrams,  and  if  he  does  so  insist,  and  refuses 
to  sign  the  agreement  or  perform  the  contract  without  such  additional 
terms,  be  is  answerable  for  the  damage*  sustained  by  his  withdrawal 
from  his  contract.     Satiders  v.  PoUlilzer  Bros.  Fruit  Co,,  767. 

1,  A  Contract  to  Make  and  Execote  a  Cbbtain  WBirrBN  Aobbekbnt, 
the  terms  of  which  are  mutually  understood  and  agreed  upon,  ia  in  all 
Ajl  8t.  Rkp.,  Vol.  XLIII.-61 
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respects  as  valid  and  obligatory,  where  no  statutory  objection  inter- 
poses, as  the  written  contract  itself  would  be  if  executed.  Neither 
party  is  at  liberty  to  refuse  to  perforin  or  to  enter  into  the  agreement 
as  stipulated.     Sanders  v.  PottlUzer  Bros.  Fruit  Co.,  757. 

5.  Time  as  Essence  of. — In  equity  time  is  not  regarded  as  of  the  essence  of 

a  contract  unless  expressly  stated  to  be  so.  Chabot  v.  Winter  Park 
Co.,  192. 

4.  Time,  When  Essence  of. — If  a  party  to  a  contract  for  the  sale  of 
lands  is  guilty  of  laches  and  negligence  in  performing,  and  the  time 
for  perforniance  has  passed,  the  other  party  may,  by  giving  notice,  fix 
a  reasonable  time  for  the  performance  of  the  contract,  and  has  a  right 
to  treat  it  as  abandoned  if  performance  is  not  completed  in  such  rea- 
sonable time.     Chabot  v.  Winter  Park  Co.,  192. 

C  Consideration  of  Lease — Detriment  to  Lessor. — The  consideration  for 
a  lease  may  as  well  consist  in  detriment  due  the  lessor  as  in  profit  due 
the  lessee.  Hence,  if  the  possession  of  a  company's  electric  light  and 
gas  plant,  and  the  use  thereof,  are  transferred  by  a  lease  for  two  years, 
under  which  the  lessee  is  to  take  possession,  manage,  control,  and  oper» 
ate  the  property,  and  to  pay  the  company  every  three  months  during 
the  term  all  the  receipts  of  the  business,  leas  all  necessary  charges  and 
expenses,  the  contract  is  supported  by  a  sufficient  consideration,  though 
the  lessee  is  not  benefited  by  the  contract.  Visalia  Gas  etc  Co.  V. 
Sims,  105. 

6.  AMBiGUiTr.— If  a  written  order  for  the  purchase  of  a  chattel  contains 

the  words  "note  for  one  hundred  and  ten  dollars;  three  fall  payments 
at  eight  per  cent,"  the  time  of  payment  is  uncertain  and  ambiguous, 
and  the  order  is  incomplete  on  its  face.     Aultman  v.  Clifford,  478. 

7.  Wkitten  Instruments— Rule  of  Construction — Absurdity  or  Re- 

PDONANCE. — If  the  ordinary  meaning  of  the  words  employed  in  a  writ- 
ten instrument  leads  to  a  manifest  absurdity  or  repugnance  they  may, 
if  the  instrument  as  a  whole  will  permit  it,  be  varied  or  modified  so  as 
to  avoid  such  incouveuience,  but  no  further.  Kentzler  v.  American  etc 
Accident  Assn.,  934. 

8.  Statute  of  Frauds— Promise  to  Pat  Debt  of  Another. — An  agree- 

ment by  a  creditor  to  forbear  the  enforcement  of  his  debt  is  not  a  suffi- 
cient consideration  to  support  an  oral  promise  of  a  third  person  to  pay 
that  debt,  although  such  third  person  makes  the  promise  for  the  purpose 
of  subserving  and  promoting  his  own  pecuniary  interests.  McKemie  v. 
Pugei  Sound  Nat.  Bank,  844. 

9.  Statute  of  Frauds— Promise  to  Pay  Debt  of  Another. — A  considera- 

tion to  support  an  oral  promise  to  pay  the  debt  of  another  to  be  valid 
must  be  of  a  peculiar  character,  and  must  operate  to  the  advantage  of 
the  promisor,  and  place  him  under  a  pecuniary  obligation  to  the  prom- 
isee independent  of  the  original  debt,  which  obligation  is  to  be  dis- 
charged by  the  payment  of  that  debt.  McKenzie  v.  Puget  Sound  Nat. 
Bank,  844. 

10.  Tort,  Breach  of  Contract  When  may  Amount  to. — If  one  person 
owes  another  a  duty  the  breach  of  which  is  a  tort,  the  fact  that  the 
former  has  expressly  contracted  with  the  latter  for  the  performance  of 
such  duty  does  not  render  its  breach  any  the  less  a  tort,  but,  if  the  duty 
is  imposed  or  created  by  the  contract  and  otherwise  did  not  exist,  ita 
breach  i»  not  a  tort.     Russell  v.  Polk  County  Abstract  Co.,  381. 
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11.  EviDKROB,  OoNTKAor  TO  Procurb.— A  Contract  b  vofd  m  against  pnMio 
polioy  if  by  it  one  of  the  parties  agrees  to  secnre  sncb  testimony  ■■  will 
enable  the  other  to  win  an  existing  or  contemplated  suit  It  is  not  neo- 
sary  that  the  contract  should  contemplate  tlie  production  of  perjured 
testimony.  It  is  void  becauae  its  tendency  is  to  promote  unlawfal 
actK.     Quirk  v.  Afnller.  647. 

12.  CoNTRST  OF  Will— Contract  wot  to  C!ontrst,  How  Affbctbd  by  Pob- 
Lio  Policy— En forckment  of  Contraci-s.— An  heir's  covenant  not  to 
contest  the  will  of  his  ancestor  is  not  void  as  against  public  policy,  or  the 
policy  of  the  law  that  an  invalid  will  shall  not  be  established  as  a  valid 
will;  but  is  in  harmony  with  the  paramount  public  policy  that  parties 
of  full  age  and  competent  understanding  shall  have  liberty  to  contract, 
and  that  their  contracts,  when  entered  into  freely  and  Toluntarily,  shall 
be  held  sacred,  and  shall  be  enforced  by  courts  of  justice.  In  re  Estate 
of  Garcelon,  134. 

13.  A  Ck)NTRACT   mot  TO  C0XTE8T  A  WiLL  IS   0>B  ThAT  CONCERNS  PrIVATB 

PARTlEii  Alonb. — It  is  not  against  public  policy,  and  is  as  much  entitled 
to  be  enforced  as  a  valid  compromise  oF  the  contest  of  a  will,  which, 
when  fairly  made,  is  always  enforced.     In  re  Estate  of  Oarcelon,  134. 
See    Admiralty;    Constitotional   Law;    Lihitations    of    Actions,   6| 
Municipal  Corporations,  2-4;  Stat&s,  2-a;  Statutes,  2,  3. 

CONVEYANCES. 
See  Dkbds;  MoRTOAoxa. 

CORPORATIONS. 

L  Stockholders — Liability  on  Stock  SoRscRipnows. — The  fact  that  part 
of  the  stock  of  a  corporation  has  been  illegally  sul 'scribed  by  another 
corporation,  all  of  the  remaining  subscribers  for  stock  having  taken 
with  knowledge  of  that  fact,  and  having  paid  part  of  their  subscript 
tion  to  enable  the  corporation  to  commence  Imsiness,  cannot  be  success* 
fully  asserted  by  them  to  eacape  liability  un  their  stock  subscriptions  ia 
•n  action  against  them  by  the  creditors  of  the  corporation.  Cole  t. 
8ai8(yp  R.  R.  Co.,  858. 

S.  Stockholders— Liability  for  Stock  Subscriptions  Madb  by  Thbm 
Through  Trustees. — Under  a  complaint  alleging  that  stock  in  a  cor- 
poration has  been  subscribed  for  by  a  party  as  "trustee,"  who,  in  mak- 
ing such  subscriptions,  has  acted  as  aguat  for  certain  rabscriUera  at 
their  request,  and  for  the  benefit  of  each  of  them  in  proportion  to  his 
individnal  subscription,  the  creditors  of  the  corporation  may  maintain 
an  action  against  the  real  parties  in  interest  to  recover  the  amount  of 
their  subscriptions,  and,  without  alleging  fraud,  may  show  by  parol 
evidence  that  the  subacription  is  in  fact  other  than  what  upon  its  fac9 
it  appears  to  be.     Cole  v.  Satsnp  R.  R.  Co.,  858. 

S.  By-laws — Proxies.- If  the  statute  allows  stockholders  of  a  corporation 
to  be  represented  at  all  elections  by  proxies  of  their  own  selection,  a 
by-law  of  a  banking  corporation,  providing  that  no  proxy  shall  be 
voted  by  any  one  not  a  stockholder  of  tlie  corporation,  is  void,  aa  being 
an  infringement  upon  the  statute.  People's  home  San.  Bank  v.  Supe- 
rior Court,  147. 

4.  Limitahon  0PON  By-laws.— A  by-law  cannot  take  away,  or  even  abridge 
the  substantial  rights  of  a  stookliolder  of  a  corporation.  Peoj>l«'$  Horn* 
Sat.  Bank  v.  Superior  Court,  147. 
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5.  Statutes— Bt-laws  Authorizino  a  Modb  of  Voting  by  Pboxt. — A 
■tatute  authorizing  a  corporation  to  provide  in  its  by-laws  for  "tha 
mode  of  voting  by  proxy"  refers  to  the  preliminary  requirements  to  be 
followed  in  order  that  the  proxy  may  be  entitled  to  vote,  and  does  not 
authorize  the  curtailing  of  the  right  to  vote  by  proxy,  but  only  to  reg- 
ulate the  exercise  of  the  right  by  requiring  the  authority  to  be  in 
writing,  properly  witnessed,  acknowledged,  and  filed  with  the  records, 
etc     People'g  Nome  Sav.  Bank  v.  Superior  Court,  147. 

t.  What  Have  no  Validity. — A  corporation  whose  primary  object  is 
without  statutory  authority  can  have  no  lawful  existence,  although 
8ome  of  its  declared  purposes  maj'  be  lawful.  Hence,  if  its  primary 
object  is  to  obtain  money  from  its  members,  it  is  unauthorized,  al- 
though its  declared  purposes  are  ♦'  to  encourage  frugality  and  economy 
in  its  members;  to  create,  husband,  and  distribute  funds  from  monthly 
installments,  dues,  or  investments  from  its  members;  to  purchase,  take, 
hold,  sell,  convey,  lease,  rent,  and  mortgage  real  estate  and  personal 
property;  to  loan  surplus  accommodations;  and  to  carry  on  and  conduct 
a  general  investment  business."  State  v.  International  Investment  Co., 
920. 

7.  Pdrpcses  not  Extended  by  General  Words  oy  Statute.— Under  a 
■tatute  authorizing  the  formation  of  corporations  for  certain  desig- 
nated purposes  the  general  words  "  or  for  any  lawful  business  or  purpose 
whatever,  except,"  etc.,  extend  only  to  things  of  a  nature  kindred  to 
those  specifically  mentioned.     State  v.  International  Investment  Co.,  920. 

S.  Ultra  Vires. — A  Contract.  Whereby  a  Guaranty  Life  Association 
Undertakes  to  pay  losses  which  may  accrue  against  another  and  sim- 
ilar association,  is  an  attempt  to  divert  the  funds  to  objects  not  author- 
ized by  its  charter,  and  is  therefore  rdtni  vires  and  void.  Twiss  V. 
Ouaranty  Lije  Assn.,  418. 

QL  Ir  AN  Ultra  Vires  Contract  is  Performed  by  One  Side,  the  other 
contracting  party  cannot  be  permitted  to  enjoy  the  benefits  received, 
and  will  be  required  in  a  proper  action  to  account;  but  one  whose 
condition  has  not  changed  or  been  prejudiced  by  the  ultra  vires  con- 
tract cannot  compel  its  enforcement.  Twiss  v.  Ouaranty  Life  As-in,, 
418. 

10.  Contract  Ultra  Vires— Public  Policy. — If  a  municipal  corporation 
grants  to  an  electric  light  and  gas  company  a  franchise  to  operate  its 
works,  and  to  supply  the  inhabitants  of  the  city  with  gas  and  electric- 
ity, it  is  bound  to  operate  its  works,  and  has  no  power  to  lease  them  to 
a  third  party  for  a  period  of  years.  Such  a  contract,  if  'made,  is  ult7-a 
vires  a,ud  void  as  against  public  policy.      Visalia  Gas  etc.  Co.  Y.Sims,  105. 

11.  Void  Contract  —  Relief  —  Pleading  —  Estoppel.  —  A  court  will  not 
relieve  either  party  to  a  contract  with  a  corporation,  which  is  not  only 
ultra  vires,  but  also  void  as  against  public  policy,  and  performance  of 
the  contract  by  one  of  the  parties  will  not  estop  the  other  from  plead* 
ing  its  invalidity.      Visalia  Oas  etc.  Co.  v.  Sims,  105. 

12.  ACOOUKTINO  FOB  MoNEY  OR  PROPERTY  RECEIVED  UnDER  VoID  CON- 
TRACT— Lessees. — While  a  corporation  is  liable  to  account  for  money 
or  property  received  by  it  under  a  void  contract,  the  rule  does  not  ap- 
ply to  a  lessee  of  the  corporation  whose  lease  is  void,  and  who  is  found 
to  have  made  nothing  from  the  lease.      Visalia  Gas  etc.  Go.  v.  Sims,  105. 

18.  Insolvency — Right  of  Receiver  to  Sub  for  Stock  Subscriptions. — 
A  receiver  for  an  insolvent  corporation,  appointed  at  the  instance  of  its 
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erediton,  is  clothed  with  all  their  rights,  and  may  gne  to  reeorer  (took 
•nbscriptions  althongh  the  corporation  eoald  not  maintaia  saob  miitk 
Cole  T,  Sataop  R.  R.  Co.,  858. 

14  Insolvency— PRKrERKNCss. — A  creditor,  not  a  director,  who  hai  no 
interest  in  an  insolvent  corporation  other  than  that  of  it*  creditor,  ia 
not  a  trastee,  and  has  the  right  to  sue  by  attachment,  and  thns  acqair* 
a  superior  lien  to  any  and  all  other  creditors,  although  advised  to  at* 
tach  by  a  director  of  the  corporation.  La  Orange  Butter  Tub  Co.  T. 
National  Bank,  558. 

lA.  Insolvency — PfUcrsBSNCBS  in  Eqditt. — A  conrt  of  equity  having  a^ 
quired  jurisdiction  of  an  insolvent  corporation  for  the  purpose  of  admin* 
istering  its  estate,  is  bound  to  respect  legal  rights  and  preferences 
already  acqnired,  and  to  make  distribution  accordingly.  La  Orang* 
BiUter  2'ub  Co.  t.  National  Bank,  558. 

10.  Insolvjlnct— AssxTS  AS  Thust  Fond. — The  assets  of  an  insolvent  cor> 
poration  are  trust  funds  for  the  benefit  of  all  its  creditors  in  so  far  as 
to  prohibit  the  disposition  of  its  assets  toward  the  payment  of  debts 
doe  its  officers,  or  by  securing  such  debts  by  creating  liens  so  as  to 
thereby  give  them  a  preference  over  other  creditors,  or  from  the  tim« 
when  a  court  of  equity  acquires  jurisdiction  over  it  for  the  purpose  of 
winding  up  its  affairs  and  distributing  the  proceeds  arising  from  a  sals  ol 
the  assets  equitably  among  the  creditors.  La  Orange  BiUter  Tub  Co.  r. 
National  Bank,  558. 

17.  Trust  ui  Favob  or  Cbbditobs. — Equity  regards  the  property  of  •  eov> 
poration  as  a  fund  held  in  trust  for  its  stockholders  while  it  is  solvent^ 
and  for  the  payment  of  its  debts  when  it  becomes  insolvent,  and  if 
others  than  bona  fide  creditors  possess  themselves  of  it,  then  in  case  tho 
corporation  becomes  insolvent,  they  hold  it  charged  with  a  trust  ia 
favor  of  its  creditors,  and  such  trust  a  court  of  equity  will  enforeOk 
Atla$  Nat.  Bank  v.  More,  274. 

1&    FOBEION    CORPOBATIONS— FaILUBB    TO    COMPLT    WITH    StATOT« — PbK* 

ALT7. — If  a  statute  imposes  a  penalty  on  a  foreign  corporation  for  fail* 
ore  to  file  a  copy  of  its  charter  and  to  appoint  an  agent  the  penalty  so 
provided  is  exclusive  of  any  other.  La  France  Fire  Engine  Co.  w.  Mt, 
Vernon^  827. 

19.    FoRRION  COBPORATIONS  —  FaILUBB  TO   Ck>I(PLT    WITH   StATUTB  —  CoiT* 

TRACTS  WITH — ElsTOPFKL. — Under  a  statute  failing  to  provi>le  that  con* 
tracts  made  by  foreign  corporations  doing  business  within  the  state  with* 
out  complying  with  the  provisions  of  such  statute  shall  be  void,  but  fix* 
ing  a  special  penalty  for  such  violation,  a  party  contracting  with  such 
corporation  is  estopped  from  pleading  its  want  of  complianoa  with  tho 
statute.     La  France  Fire  Engine  Co.  r.  Mt.  Vernon,  827. 

800    AaSIONMENT   FOB    THE   BKNBriT    OV  CREDITORS;   NeGOTIABUI    IHITBV* 

KxiiTa,  1;  Fabbnt  aho  Child,  1,  4;  Tbadkmabks,  t^  t. 

COSTS. 
8«o  Hombstkadv  9;  Marriaob  axd  DiroBcn^  7. 

COTENANCY. 
1.  Adtbrsb  PossEssioTf. — A  cotenant  who,  nnder  color  of  title,  enters  hilo 
possassion  of  the  land  held  in  common,  claiming  ths  whole  to  hunsell^ 
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thereby  acquires  an  adverse  possession,  and  sets  the  statute  of  limita- 
tions in  operation.     King  v.  Carmichael,  303. 

SL  OONVEYANCB  BY  Onk  —  ADVERSE  POSSESSION. —  A  cotenaut  who  sells 
and  conveys  the  whole  of  the  land  held  in  common  and  gives  pos* 
session  thereby  creates  in  the  grantee  a  title  and  possession  adverse 
to  the  other  cotenant  or  coteiiants,  and  if  such  grantee  continues  to 
hold  for  the  period  of  time  prescribed  by  the  statute  of  limitations  he 
thereby  acquires  a  good  title  as  against  them.     King  v.  Carmichael,  303. 

8.  PoRCHASB  OF  Tax  Title.  —  A  cotenant  in  possession  cannot  acquire 
title  as  against  his  cotenant  by  purchasing  a  tax  title  to  the  common 
property.     Thompson  v.  McCorkle,  334. 

4.  Tender — When  Unnecessary. — In  an  action  by  one  cotenant  to  set  aside 
a  tax  title  to  the  common  property  acquired  by  another  cotenant,  no 
tender  of  taxes  is  necessary  before  bringing  suit.  Thompson  v.  Mc- 
Corkle, 334. 

6.  Ejectment  Against  Stranger. — A  tenant  in  common  is,  as  against 
every  person  but  his  cotenant,  entitled  to  the  possession  of  every 
part  of  the  common  land,  and  may  recover  such  possession  in  an  action 
of  ejectment  brought  against  a  stranger  to  the  common  title.     Allen  T. 

HiggirUt  847. 

See  Partition. 

COUNSEL'S  ADDRESS. 
See  Appeal,  4. 

COUNTY  COURT. 
See  Insolvency. 

COUPONS. 
See  Bonds. 

COURTS. 

Thk  Gbnbrai,  Lanouagb  of  the  Opinion  in  a  Case  must  bb  Constrpbd 

with  reference  to  the  particular  facts  then  before  the  court.     Chapman 

T.  State,  158. 

See  Jurisdiction. 

CRIMINAL  LAW. 
Thb  Attempt  to  Commit  a  Crime  has  been  made  when  the  opportunity 
occurs,   and  the  intending  perpetrator  has  done  some  act  tending  to 
accomplish  his  purpose,  though  he  is  baffled  by  an  unexpected  obstaclo 
or  condition.     People  v.  Gardner,  741. 
Sea  Extortion;  Homicidb;  Incest;  Indecency;  Intoxicatino  Liquors; 
Justices  of  thb  Peace,  3;  Nbw  Trial,  1,  2. 

CUSTODY. 
See  Parent  and  Child,  1-4. 

CUSTOM. 
Btidbnce  to  Provb. — Parties  are  Presumed  to  have  dealt  with  refer- 
ence  to  a   general  custom,   and,   in   order  to  correctly  interpret  their 
intentions,  evidence  is  admiisible  to  put  the  court  or  jury  in  possession 
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flf  •  knowledge  of  the  enatom  in  tha  light  of  which  the  parties  tnos* 
acted  their  baaiaeu.     Bowman  r.  Firtt  NaL  Bank,  870. 

DAMAGES. 

L  Damaoks  Purely  Spbculativs  in  character,  and  dependent  on  so  many 
contingencies  that  they  cannot  be  traced  with  reasonable  certainty  to 
the  breach  of  the  contract,  are  not  allowable.  Hitclicock  ▼.  Supreme 
Tent,  423. 

&  Measurk  of— Ix)as  o»  Profits.— If  one  party  breaks  a  contract  which 
the  other  party  has  partly  performed,  and  the  violator  then  per- 
forms and  contpletes  the  work  himself  from  which  he  reaps  the  profit* 
which  the  other  party  might  have  made,  he  cannot  escape  liability  for 
damages  if  the  other  party  can  show  the  profits  made  while  he  wa* 
executing  it,  and  the  benefits  received  from  its  subsequent  completion. 
The  measure  of  damages  is  the  profits  and  benefits  remaining  after  the 
cost  of  doing  the  work  has  been  deducted  from  the  amoant  agreed  to 
be  paid  for  doing  it.     Hitchcock  v.  Supreme  7'eiU,  423. 

8.  MEA.saRK  OF. — An  iNSTKuerioM  tu  the  Jubt  in  an  action  to  recover 
damages  for  the  death  of  a  railway  employee,  that  they  should  assess 
the  damages  at  whatever  sum  they  should  deem  just  and  reason* 
able  from  all  the  evidence  in  the  case,  not  exceeding  the  amount 
of  the  declaration,  is  not  erroneous.  The  instruction  could  not  have 
been  understood  by  the  jury  to  have  authorized  damages  to  be  assessed 
by  way  of  aoLuium,  if  there  is  no  claim  for  such  damages  made  in  tha 
declaration.     Clueago  etc.  R.  R.  Co.  v.  Kneirim,  259. 

4.  Master  and  Servant  —  Nbolioenck — Mkascbb  or  Dauages— Eahm> 

IKOS. — la  an  action  by  a  father  to  recover  for  personal  injury  to  his 
minor  son  caused  by  negligence  it  is  errur  to  charge  the  jury,  without 
evidence,  that  such  sou  was  likely  to  earn  more  than  his  present  w.iges 
in  the  near  future  "by  way  of  promotion."     Reese  v.  Herahey,  796. 

5.  Statutes  Givino  Punitive,  Double,  or  Treble  Damages  against  one 

cutting  or  otherwise  converting  to  his  own  use  timber  growing  on  the 
land  of  another  without  his  consent  are  confined  to  cases  where  some 
element  of  recklessness,  wantonness,  willfulness,  or  evil  design  enters 
into  tlie  act.  Therefore,  if  the  land  is  located  in  a  wilderness,  far  from 
human  habitation,  and  there  is  nothing  to  indicate  that  any  one  actn- 
ally  asserted  ownership  of  any  part  of  the  country  thereabout,  and  there 
is  nothing  to  indicate  willfulness,  wantonness,  or  recklessness,  actual 
damages  only  will  be  allowed.     McDonald  v.  Montana  Wood  Co.,  616. 

6.  Penalty  or  Liquidated  Damages. — To  Determinb  Whether  a  Sum 

Sfrcified  in  ▲  Contract  is  a  Penalty  ob  Liquidated  Damages  the 
court  will  consider  the  language  used,  the  subject  matter  of  the  con« 
tract,  and  the  intention  of  the  parties.  The  fact  that  the  parties  used 
the  words  "liquidated  damages"  in  their  agreement  does  not  always 
determine  the  question.  The  courts  generally  lean  toward  that  con< 
struction  which  excludes  the  idea  of  liquidated  damages,  and  permits 
the  party  to  recover  only  the  damages  which  be  Las  actaally  sustained. 
Henneaay  r.  Metzfjer,  267. 
y.  Penalty  OR  Liquidated  Damages. — If  a  building  contract  names  the  day 
at  which  it  is  to  be  completed,  and  declares  that  the  contractor  for  eacb 
day's  delay  beyond  that  time  shall  be  charged  with  the  sum  of  fifty 
dollars  as  liquidated  daiuuiged,  and  it  is  ditficult  to  determine  what  tlie 
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actual  damages  were,  the  sum  named  will  be  treated  as  liquidated  dam* 
ages,  and  the  builder  held  answerable  therefor.  Henneaay  ▼.  MetzgcTf 
267. 

8.  Penalty  ob  Liquidaied  Damages.  — Where,  from  the  nature  of  a  contract, 
the  damages  cannot  be  calculated  with  any  degree  of  certainty,  a  stipu* 
lated  sum  will  usually  be  held  to  be  liquidated  damages  when  so  desig- 
nated in  the  contract.     Ilennessy  v.  Melzger,  267. 

See  Building  Contracts;  Judgments,  12;  Landlord  and  Tenaht,  4} 
Negligence;  Nuisance,  4,  6;  Slander,  3;  Trespass,  2. 

DEATH. 
See  Damages,  3;  Mechanics'  Liens,  3. 

DEBTOR  AND  CREDITOR. 
Fkaudulent  Conveyances— What  Sufficient  to  Create  Relation  o». — 
The  contingent  liability  of  a  surety  is  suthcient  to  create  the  relation  of 
debtor  and  creditor  within  the  uieauiag  of  the  statute  of  frauds  against 
the  fraudulent  alienation  of  property,  and  a  note  given  for  a  pre-exist* 
ing  debt  and  renewed  from  time  to  time  by  the  maker  and  surety  con- 
tinues the  debt  in  force  as  originally  made.  Beel  v.  Livingston,  202. 
See  Assignment,  4. 

DECLARATIONS. 
See  Evidence,  9;  Wills,  9. 

DEDICATION. 
Thb  Dedication  to  Public  Use  of  a  River  and  the  Land  Coverso 
Thereby,  except  for  the  purposes  of  navigation,  will  not  be  presumed 
from  the  fact  that  the  owner  made  and  filed  a  plat  subdividing  his  lands 
into  lots  and  blocks,  and  on  such  plat  represented  the  river  as  between 
parallel  lines,  and  in  the  space  between  such  lines  wrote  the  name  of 
the  river.     Chicago  v.  Van  Ingen,  285. 

.DEEDS. 

1.  Delivery  in  Escrow. — Delivery  of  a  deed  by  a  grantor  to  his  dangh« 

ter  for  subsequent  delivery,  upon  the  happening  of  a  certain  event, 
to  another  of  his  daughters,  named  as  grantee  therein,  is  a  good 
delivery.  Upon  the  happening  of  the  event  named  the  grantee  may 
compel  the  delivery  of  the  deed  to  her.     Brown  v.  SCulson,  462. 

2.  A  Conveyance  of  All  the  Lands,  Tenements,  Hereditaments,  Ap« 

PURTENANCES  OF  EvERY  DESCRIPTION  belonging  to  the  grantors,  or  either 
of  them,  or  in  which  they  have,  or  either  of  them  has,  any  interest, 
wherever  such  property,  or  any  part  thereof,  may  be  situate,  is  not 
void  for  want  of  description,  and  transfers  their  title  to  any  and  all 
lands  in  which  they  have  any  interest.     McCulloh  v.  Price,  637. 

8.  Conveyance. — An  Exckption  from  a  Conveyance  of  All  Property  of 
THE  Grantors,  or  Either  of  them.  Exempt  from  Execution  by  the 
laws  of  the  state  wherein  the  conveyance  is  made,  does  not  render  it  void 
for  uncertainty.  That  is  certain  which  may  be  made  certain.  McCul- 
loh  V,  Price,  637. 

4.  Record  as  Evidence  of  Existence  of.  —  An  original  record  of  a 
deed  ia  not  admissible  in  evidence  to  show  the  existence  and  execution 
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of  the  original  deed  when  it  is  not  shown  that  sneh  original  is  not 
within  the  custody  or  control  of  the  party  ofiferiui{  such  record  oopj. 
Johnson  v.  State,  172. 

ft.  Quitclaim — Liability  Under. — A  grantor  conyeying  by  deed  of  bar> 
gain  and  sale  all  his  riglit,  title,  ciaim,  and  interest  in  and  to  a  tract 
of  land  is  not  responsibla  for  defects  in  the  title  beyond  the  coveniuita 
in  his  deed.     Reynolds  v.  Shaver,  36. 

6.  Deeds  o»  All  Titlb  and  Intebkst— Effect  ow  CJovknant  o»  Wab. 
RANTT. — If  a  deed  purports  in  terms  to  convey  only  the  right,  title,  and 
interest  of  the  grantor  to  the  land  described,  instead  of  conveying  in 
terms  the  land  itself,  a  general  covenant  of  warranty  is  limited  to  that 
right  or  interest,  and  cannot  be  broken  by  the  enforcement  of  a  pnr»> 
mount  title  outstanding  against  the  grantor  at  the  time  of  the  convey* 
ance.     Reynolda  v.  Sluiver,  36. 

DEFAULT. 
See  Judgments,  I& 

DEFINITIONS. 

"Attestation."     Wickei-sfiam  v.  Johnaon,  118. 

"Body."     Walker  V.  Stale,  186. 

"Copy."     Wkkersham  V.  Johnson,  118. 

"Due  process  of  law."    Stale  v,  Billings,  525. 

"Forthwith  render  judgment"    Soj-enson  v.  Swensen,  472L 

"Immediately."    Kenfzler  v.  American  etc.  Accident  Assn.,  934. 

'•Legal  disability."    King  v.  Carmichael,  303. 

"Night-time,"  What  is.  In  the  absence  of  statutory  definition  it  la 
*'  night-time"  so  long  as  a  man's  face  cannot  be  discerned;  otherwise, 
without  taking  moonlight  into  consideration,  it  is  daytime.  Hence^ 
an  instraction  fixing  the  end  of  night  and  the  commencement  of  day  at 
exactly  one  hour  before  sunrise  is  erroneous.     Klieforth  v.  State,  87fi. 

"Open  and  gross  lewdness."    State  v.  Juneau,  877. 

DESCENT. 
Estates— Right  of  Widow  to  Share  in  Personal  Pkopertt  of  Hit^ 
BAND. — Under  the  Michigan  statute  a  widow  takes  a  share  of  the  per- 
sonal property  of  her  husband  an  distributee,  and  not  as  dowreae,  and 
U  an  heir  as  to  such  property.     Lyons  v.  Yerex,  452. 
See  Husband  and  Wife,  3, 

DIVORCE. 
See  Marriage  and  Divorob. 

DOCKS. 
See  Wateb-s,  6;  Wharves. 

DOWER. 

1.  Effect  or  DrvoRCS. — A  decree  of  divorce  from  the  bonds  of  matrimoay 

bars  the  wile's  claim  of  dower.      Wootl  v.  Wood,  42. 

2.  Tax  Titles — Effect  on  Dower  Interest. — A  wife's  inchoate  dower  ia« 

terest  in  land  is  not  divested  or  afftcted  by  a  tax  sale  of  the  land  in  tlw 
absence  of  a  statute  so  proviiliiig.      Thompson  v.  McOorhle,  334. 
See  Cloud  o»  Title;  Limitations  of  Actions,  3;  Taxes,  1,  ^ 
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DUE  PROCESS  OF  LAW. 
See  CoMSTixDTioNAL  Law;  Insank  Persons* 

DURESS. 

L  NitooTiABi-B  Instruments — Dukess  as  a  Defense. — ^The  defense  of  da. 
resa  is  not,  as  a  general  rule,  available  in  aa  action  upon  a  promissorj 
note  given  to  prevent  the  prosecution  of  another  person;  but  one  excep- 
tion to  this  rule  is,  that  a  wife  may  avoid  her  note  made  under  duress 
of  threats  of  criminal  prosecution  against  her  husband,  as  it  is  for  that 
reason  void.     City  National  Bankv.  Kusioorm,  880. 

S,  Disaffirmance  of  Contract  Without  Restoration  o»  Considera* 
noN. — A  wife  may  avoid  her  contract  for  duress  without  any  ref- 
erence to  formal  restoration  if  she  has  received  no  benefit,  as  thers 
is  nothing  to  restore.  Hence,  if,  under  duress  of  threats  of  criminal 
prosecution  of  her  husband  on  the  charge  of  forging  notes  deposited 
as  collateral  security  for  his  own  notes  to  a  hank,  a  wife  gives  her 
note  to  the  bank  for  the  amount  of  her  husband's  notes,  and  the  cashier 
of  the  bank  delivers  the  husband's  notes  and  the  collaterals  to  a  friend 
of  the  wife,  who  immediately  hands  them  to  her,  with  the  request  for 
her  to  deliver  them  to  her  husband,  which  she  does,  she  may  avoid  her 
note,  in  aa  action  upon  it  by  the  bank,  upon  the  ground  of  duress, 
without  restoring  her  husband's  notes  or  the  collaterals  to  the  bank,  as 
■ha  has  received  no  benefit.     City  Nat.  Bank  v,  Kugworm,  880. 

EIGHT  HOUR  LAW. 
See  Statutes,  2,  3, 

EJECTMENT. 

L  Plkadinq — Prima  Facie  Case.  —Under  a  statute  requiring  the  defend* 
ant  in  ejectment  to  plead  the  estate  or  license,  under  which  he  holds 
possession,  an  answer  by  way  of  general  denial  creates  no  issue  under 
which  evidence  uf  his  title  is  achnissible,  and,  if  the  plaintiff  pleads 
and  proves  any  le(;al  tiile  to  the  premises,  he  thereby  establishes  a 
prima  facie  case.     Allen  v,  Hijginn,  847, 

t.  Equitable  Defence. — A  plea  on  equitable  gronnds  may  be  interposed 
in  an  action  of  ejectment,  provided  the  matter  set  up  authorizes  the 
defendant  to  enjoin  the  judgment,  should  one  be  recovered  against 
him.  The  facts  alleged  in  such  plea  mast  not,  however,  make  such  a 
defense  as  is  available  in  the  coiimion-law  action,  or  the  court  is  justi> 
fied  in  refusing  to  allow  the  plea  to  be  filed,  or  in  striking  it  out  if 
filed.     Johnson  v.  Drew,  172. 

See  Cotenancy;  Municipal  Corporations,  8;  Patents,  L 

ELECriONS. 
Sea  Corporations.  3-5;  Intoxicating  Liquors;  Witnesses,  S-7. 

ELECTRICITY. 
Bee  Neoliqencb,  4,  6. 

ELEVATORS. 
Elevators — Master  and  Servant — Carriers. — If  a  person  nsingawhola 
building  for  bis  business  permits,  but  do33  not  require,  his  employees 
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to  Hde  np  and  dovm  on  a  freight  elevator  used  therein,  tijey  are,  while 
■o  riding  in  going  to  and  from  work,  employees,  and  not  passengers. 
The  degree  of  care  required  of  a  master  toward  his  servant  is  imposed 
apon  the  employer  in  such  a  case,  and  not  that  of  common  carrier  of 
passengers.     McDonough  ▼.  Lanpher,  541. 

ENTIRETIES. 
See  Hdsbakd  and  Witb,  6;  Pabtitiok. 

EQUITY. 

L  JuRT  Trial. — Thk  Verdict  or  a  Jubt  is  hot  Conolcsivb  upon  ft 
court  in  an  equity  case  by  virtue  of  section  250  of  the  Code  of  Civil  Pro- 
cedure of  Montana.  It  will  not  be  presumed  from  any  devious  and 
nncertain  lant^uage  that  the  legislature  undertook  to  prune  away  one 
of  the  most  distinctive  and  important  jurisdictional  functions  of  the 
equity  courts.     Kleiiuchmidt  v.  Oieisft;  652. 

S.  Ir  a  Loss  must  be  Bounb  bt  One  or  Two  Innocent  Persons,  it  shall 
be  borne  by  him  who  occasioned  it.     City  Nat.  Bank  t.  Kuavoorrnt  8S0. 

S.  Equity  Jurisdiction. — The  Title  to  ah  OrricE  cannot  be  tried  in 
equity.     St^iteY.   Van  Beet,  S97 . 

4  Mistake. — Fur  a  Mistake  or  Law,  pure  and  simple,  there  is  gen. 
eraliy  no  remedy,  but  relief  may  be  afforded  in  equity  if  the  sur> 
rounding  circumstances  are  of  such  a  nature  that  the  adverse  party  is 
seeking  to  avail  himself  of  the  opportunities  afforded  by  the  mistake, 
and  is  attempting  to  enforce  an  unconscionable  advantage  without  con- 
sideration, provided  the  other  party  is  not  blamable.  Lane  r.  Holmet^ 
60S. 

A,  Mistake. — Equitable  Relief  can  be  Granted  if  there  is  a  mistake  of 
fact,  or  a  mistake  of  law  and  fact  combined,  especially  if  it  does  not 
result  in  injury  to  the  opposite  party.     Lane  v.  Holmes,  803. 

&  Contest  or  Will — Release  or  Fotorb  Possibility— Covenant  hot  to 
Contest,  and  its  Enforcement  in  Equity. — If  the  subject  matter  of 
an  existing  covenant  not  to  contest  a  will  is  in  the  mind  of  the  contracting 
parties,  and  the  covenant  operates  as  a  release  of  an  expectancy  as  heir, 
a  court  of  equity,  upon  the  same  principle  that  it  upholds  assignments 
of  such  expectancies,  will  sustain  such  covenant  as  a  release  by  the 
presumptive  heir  of  his  contingent  right  to  contest  the  will  of  his 
ancestor,  and  enforce  the  same,  when  fairly  obtained,  and  for  an  ade* 
quate  consideration.     In  re  Estale  qf  Oarcelon,  134. 

8m  Cobfobations,  15-17;  Judgments,  18;  MoRraAOEs,  11;  Sfbcutio  Put* 

rORHANCB. 

ERROR,  WRIT  OP. 
See  Certiobabi. 

ESCROW. 
See  Deeds,  L 

ESTATES. 
Am  Hub  mat  Release  to  the  Ancestor  His  Exprotto  Srabb  In  th» 
ancestor's  estate,  and  thereby  estop  hiuuelf  from  claiming  as  heir  anj 
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poriTon  of  sncli  estate  as  might  otherwise  in  the  future  vest  In  him  m 
snoh  heir.     In  re  Estate  of  Oarcelon,  134. 
See  Descbnt. 

ESTOPPEL. 

1.  Ax  Estoppel  must  be  Mutital.    It  must  bind  both  parties,  and  one  who 

is  not  bound  by  it  cannot  take  advantage  of  it.  First  Nat.  Bank  T. 
Northwestern  Nat.  Bank,  247. 

2.  To  CoNSiTruTE  AN  Esi'OPPEL  IN  Pai3  Booie  thing  must  be  said  or  done  by 

the  person  estopped.      The  independent  act  of  another  person,  even 
though  such  other  person  is  her  husband,  cannot  create  such  an  a«- 
toppeL     City  Nat.  Bank  v.  Kusworm,  880. 
See  CoRPOBATioNS,  11,  19;  Estates;  Insubanob,  7;  Offioebs,  4. 

EVICTIONS. 
See  Landlord  and  Tenant,  2-4 

EVIDENCK 

1.  Evidence    Obtained  b7  Tort. — Courts  do  not  pause  in  the  trial  of  a 

case  to  open  up  a  collateral  inquiry  upon  the  question  of  whether  a 
wrong  has  been  committed  in  obtaining  information  possessed  by  awit« 
ness.     Cluett  v.  Rosenthal,  446. 

2.  Evidence  Obtained  by  Tort. — One  who  is  in  no  way  responsible  for  a 

tort  by  which  information  is  obtained  may  introduce  evidence  of  the 
facts  so  ascertained,  although  trespass  has  been  committed  by  the  wit- 
ness in  obtaiaiug  the  information.     Cluett  v.  Rosenthal,  446. 

8.  Impbopekly  Obtained  —  Contents  of  Account-books.  — The  fact  that 
knowledge  of  the  contents  of  account-books  was  obtained  by  a  witness 
while  they  were  in  the  hands  of  a  sheriff  under  an  authorized  attach- 
ment  does  not  render  his  testimony  as  to  such  contents  incompetent 
if,  at  the  time  such  knowledge  was  obtained,  he  was  not  acting  for  the 
person  who  seeks  to  introduce  such  evidence.     Cluett  v.  Rosenthal,  446. 

4.  Judicial  Notice  is  taken  of  the  fact  that  wine  is  an  intoxicating  liqnor. 
Wolfv.  State,  34. 

K.  Judicial  Notice  is  taken  of  the  fact  that  a  bank,  when  it  makes  a 
collection  for  a  foreign  correspondent,  never,  unless  specially  directed^ 
remits  the  specie  collected,  but  instead  thereof  always  takes  the  specie 
to  its  own  use,  and  sends  therefor  its  draft  or  certificate  of  deposit. 
Bowman  v.  First  Nat.  Rank,  870. 

4b  Judicial  Notice — Description  of  Lands. — If  lands  are  clearly  and 
distinctly  described  by  the  complaint  in  a  judicial  proceeding  by  refer> 
ence  to  the  section,  township,  and  range  of  the  United  States  (govern* 
ment  survey,  the  court  must  take  judicial  notice  of  the  county  in  which 
they  are  situated,  without  any  evidence  on  that  point.  This  matter 
must  be  determined  bp  the  court  in  the  same  manner  as  a  legal  propo- 
sition,  and  cannot  be  made  an  "issue"  between  the  parties  to  be  deter* 
mined  by  the  court  in  each  case  upon  conflicting  evidence  presented  ia 
that  case.     Rogers  r.  Cady,  101. 

7.  Law  of  Foreign  Country. — The  foreign  law,  as  to  questions  raised  in  th« 
courts  of  this  state,  must  be  assumed,  in  the  absence  of  any  evidence 
tending  to  show  what  that  law  is,  to  be  the  same  there  as  here.   This  rule 
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•ppTlM  to  England,  m  well  as  to  sister  states  of  tbe  American  nnion. 
WiekersTtam  y.  Johmton,  118. 

t.  FoBKiQM  Law  uust  bb  Pleadkd  and  Proved.— A  foreign  law  is  a  mat* 
ter  of  fact,  which  the  courts  of  this  country  cannot  be  presumed  to  be 
acquainted  with,  or  to  have  judicial  knowledge  of.  Therefore  it  must 
be  pleaded  and  proved.      Wickeraham  v.  Johnston,  118. 

t.  Dbclarations  of  Dkcbdent.— Statements  made  by  a  grantor  that  h« 
bad  delivered  a  deed  to  his  daughter  to  be  delivered  to  another  of  hi* 
daughters,  named  aa  grantee  therein,  are  admissible  in  evidence  in 
an  action,  subsequent  to  the  grantor  s  death,  to  compel  a  delivery  of 
the  deed  to  the  grantee.     Brown  v.  Stutson,  462. 

10.  Parol  Evidkncb  is  ADHisaiBr.s  to  Kill  Out  Incomplktb  Contract. 
If  a  written  order  for  the  purchase  of  a  chattel  is  incomplete,  parol  evi* 
dence  is  admissible  to  show  what  the  whole  agreement  was  that  the 
article  was  ordered  upon  condition  that  it  siiould  be  of  a  oertaiu  qual> 
ity,  and  that  performance  on  the  buyer's  part  depended  upon  a  com- 
pliance  with  the  condition.     AuUinan  v.  Clifford,  478. 

11  Judgment- ROLL  or  Another  State  Court— Evidence. — The  judgment 
roll  of  another  state  cour%  or  au  authenticated  copy  of  it,  is  evidence 
of  all  that  it  properly  contains,  including  the  judgment;  and  is,  at 
least,  prima  facte  evidence  that  the  judgment  was  properly  rendered 
and  entered  so  as  to  have  effect.     In  re  Ellis'  Estate,  514. 

18.  B<J0K3  or  Account  of  a  partnership  which  has  executed  a  chattel  mort* 
gage  on  its  goods  in  trust  to  secure  an  alleged  indebtedness  to  the 
mortgagee  and  others  are  admissible  in  evidence  as  tending  to  show 
the  malJLjides  of  the  transaction,  if  they  tend  to  prove  that  part  of  the 
alleged  indebtedness  never  in  fact  existed,  and  that  the  mortgagee  was 
•o  familiar  with  the  business  of  the  mortgagors  as  to  support  the  in- 
ference that  he  had  examined  the  books.     Vluett  v.  Rosenthal,  446. 

Bm  CoNTaACis,  11  j  Deeds,  4;  Extortion,  3;  JoDGMENTay  23;  Nvuahoi; 
2,  3;  Patents,  1. 

EXCUSABLE  NEGLECT. 
See  Judgments,  19. 

EXECUTION. 

1.  Exemption. — Wages  Earned  in  Another  Stats,  by  the  laws  of  which 
they  are  exempt  from  execution,  are  nevertheless  subject  to  garnish* 
ment  in  this  state.  The  exemption  laws  of  anotiier  state  cannot  be 
pleaded  or  relied  on  as  a  defense  by  either  the  garnishee  or  the  judg* 
ment  debtor.     Lyon  v.  Calloyy,  396. 

t.  The  Interest  or  a  Brneficiart  Under  a  Trust  Deed  is  hot 
Subject  to  execution  nor  to  garnishment  when  the  estate  is  held  by 
trustees  with  the  power  to  take  and  keep  possession  thereof,  and  to 
apply  the  income  and  increase  to  the  support,  comfort,  and  education 
of  such  beneficiary,  so  far  as  may  be  required  for  such  purposes.  Her 
creditors  can  have  no  greater  interest  in  the  property  than  she  possesses, 
and  she  cannot  control  the  disposition  of  the  trustees,  sor  require  them 
to  turn  the  property  over  to  her.  That  result  cannot  be  indirectly 
secured  through  the  action  of  her  creditors  attempting  to  reach  the 
property  or  its  proceeds  under  process  against  her.     Meek  ▼.  Briggtf 

410. 

See  Deeds,  S. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.    EXEC0TOR3  AND  ADMINISTRATORS— SaLE  OF  ChOSES  IN  ACTIOW. —Under 

the  statute  choses  in  action  are  to  be  sold  in  the  same  manner  as  other 
personal  property.  Wickershamv.  Johnston,  118. 
S.  Negotiable  Instruments. — The  executors  of  the  estate  of  a  deceased 
person  have  no  authority  to  sell  and  transfer  notes  belonging  to  the 
deceased.  They  are  assets  of  the  estate  which  can  be  sold  only  under 
and  by  order  of  the  probate  court.      Wickfisham  v.  Jofniston,  118. 

3.  Judicial  Sales — Administrator's  Sale  Without  Appraisement— 
Collateral  ArrACK. — The  sale  of  real  estate  by  an  executor  oradminis* 
trator  without  having  it  appraised  is  an  irregularity  for  which  the  sale 
may  be  set  aside  in  a  direct  proceeding  for  that  purpose;  but  it  ia  not 
on  this  account  absolutely  void  in  a  collateral  proceeding  after  confir- 
mation by  the  probate  court;  nor  is  it  void  because  appraisement  was 
made  before  the  entry  of  the  order  of  sale.     Noland  v.  Burred,  572. 

4.  Judicial  Sales.— Administrator's  Sales  op  Real  Estate,  under 
orders  of  the  probate  court,  in  those  states  which  require  such  sales  to 
be  reported  to  the  court  for  its  approval  or  rejection,  are  judicial 
sales.      Noland  v.  Barrett,  bl'2. 

6.  Judicial  Sales. — Adjournment  by  an  Administrator  of  a  sale  of  real 

estate  to  a  time  different  from  that  fixed  in  the  order  of  the  probate 
court  authorizing  the  sale  does  not  render  void  the  sale  as  afterward 
made,  reported,  and  confirmed  by  such  court,  especially  if  the  adminis- 
trator  has  exercised  a  wise  discretion  in  adjourning  the  sale  for  the  pur- 
pose of  preventing  a  sacrifice  of  the  property.  Noland  v.  Barrett,  572. 
9.  Judicial  Sales — Conkirmation — Conclusiveness. — The  judgment  of 
the  probate  court  confirming  an  adjourned  sale  of  real  estate  m:ide  by 
an  administrator  is  final  and  conclusive  until  set  aside  in  a  direct  pro- 
ceeding, and  cannot  bo  collaterally  attacked.     Noland  v.  Bariett,  572, 

7.  Right  or  Executors  to  Invoke  Covenant  not  to  Contest  Will — 

Privity. — The  executors  of  the  will  of  a  deceased  ancestor  are  in  such 
privity  with  him  that  they  have  the  right,  as  against  an  heir  at  law, 
who  petitions  to  revoke  the  probate  of  the  will,  to  invoke  the  bene- 
fit of  the  heir's  covenant  in  a  compromise  agreement  not  to  contest  the 
wilL     In  re  Estate  of  Oarcelon,  134. 

8.  Evidence— Judicial  Records — Proof  of  Probate  of  Foreign  Will, 

How  Made  to  be  EPFEaruAL. — A  foreign  judicial  record  of  the  pro- 
bate of  a  will  may  be  proved  by  a  copy  thereof,  attested  and  certified 
as  provided  by  statute,  and  is  admissible  in  evidence,  though,  in  the 
absence  of  proof  of  the  foreign  procedure  being  different  from  that  of 
our  own  courts,  it  would  be  insufficient  to  support  a  right  claimed 
under  the  will,  unless  an  exemplified  copy  of  the  pleadings,  petitions, 
or  proceedings  leading  up  to  the  order  of  admitting  the  will  to  probate 
and  giving  jurisdiction  to  make  it  is  also  introduced  to  make  the  record 
complete.      Wickersham  v.  Johnston,  118. 

9.  A  Judgment  Against  an  Administrator  of  a  Deceased  Person  in  one 

Btiite  is  no  evidence  of  debt  in  a  subsequent  action  by  the  same  person 
in  another  state  against  an  adininistrator,  whether  the  same  or  a  dif- 
ferent person,  appointed  there,  or  against  any  other  person  having 
assets  of  the  deceased.     Braithwaite  v.  Harvey,  625. 

10.  Judgments — Parties. — An  Administrator  Under  a  Grant  of  Ad- 
ministration IN  One  State  is  not  privy  in  law  nor  in  estate  to  an  ad- 
ministration in  another  state.     BrailhvoaUe  v.  Harvey,  625. 
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11.  JuDOMKNT— Parttm. — Aw  AnHTNTSTRATOR  ha«  BO  atithority  to  act  for 
or  bind  the  estate  outside  of  the  jariiidiction  of  the  state  of  his  appoint* 
ment,  and  therefore  cannot  be  bound  by  a  judgment  entered  against  aa 
administrator  of  the  same  estate  in  another  state  on  the  ground  that  he 
participated  in  the  defease  of  the  action  iatha  other  Btata,  Braids 
waite  T.  Harvey,  625. 

See  Afpsal,  2,  3. 

EXEMPTION. 
See  Dkeds,  3;  Execution;  Fradoolkrt  Comtitarcks,  4. 

EXPECTANCIES. 
See  Sales,  1. 

EXPERTS. 
See  WiTNEMKS,  8-10. 

EXTORTION. 

1.  Attehpt  to  Commit. —  This  Crime  Depends  oh  thb  Mind  aub 
Intent  or  tub  Wbonquoer,  and  not  on  the  effect  or  result  apoa 
the  person  sought  to  be  coerced.  Hence,  a  person  may  be  guilty  of  aa 
attempt  to  commit  it  though  he  does  not,  as  he  intends,  produce  fear 
on  the  part  of  the  person  from  whom  he  attempts  to  extort.  People  r, 
Gardner,  741. 

SL  Where  All  the  Elements  or  the  Ckihe  ok  an  Attempt  to  commit 
extortion  are  present  the  person  having  the  guilty  intent  cannot  ea> 
cape  conviction  on  the  groun<l  that  the  person  of  whom  he  sought  to 
extort  was  acting  as  a  decoy,  and  therefore  was  not  put  in  fear  bj 
the  threats  of  the  accused.     People  v.  Oardner,  741. 

S.  Criminal  Prosecotion— Evidence. — VVliere,  on  the  part  of  the  prosecn* 
tion,  evidence  is  received  that  the  accused  was  frequently  in  tlie  com* 
pany  of  a  person  whom  be  is  charged  with  attempting  to  extort  money 
from,  and  that  he  visited  her  at  her  house,  and  in  saloons,  eto.,  itii 
error  to  exclnde  evidence  on  the  part  of  the  defendant  that  in  tbeM 
acts  he  was  under  the  direction  of  the  officers  of  a  society  for  the  pre> 
▼ention  of  crime,  and  seeking  to  aid  them,  and  bringing  other  persona 
to  jostice.     Pzople  v,  Oardner,  741, 

FEES. 
See  Ofticees,  S. 

FELLOW-SERVANTS. 
See  Mastkb  and  Servant,  7-12;  Railroads,  1L 

FILING. 
See  Lis  Pendens,  8. 

FIXTURES. 
See  Mortgages,  7,  8;  Personal  Pbopsrti; 

FORECLOSURK 
See  Jitdgmrnts,  14:  Mechanic's  Lien,  8-10;  Mobtqaobs,  9-M. 
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FORFEITURK 
See  Officers,  8. 

FORGERY. 
See  Banks,  S-6;  Negotiablk  Instbumbnts,  3,  i. 

FRAUD. 

Dbceit — Joint  Purchask  or  Land. — If  one  party  induces  another  to  join 
with  him  in  the  purchase  of  land,  each  to  pay  one-half  of  the  purchase 
price,  which  the  former  falsely  represents  to  be  greater  than  it  really 
it,  and  the  latter  gires  the  former  one-half  of  such  excessive  price  to  be 
used  in  paying  for  his  share,  and  the  former  pays  for  the  land  with  a 
smaller  amount,  keeping  the  remainder  himself,  the  deceit  is  action- 
able and  the  latter  may  recover  the  amount  paid  in  excess  of  his  share 
of  the  actual  price,  though  the  laud  is  worth  the  price  represented. 
Bergeron  v.  Miles,  911. 

8m  Fraudulent  Convetances;  Judgments,  11-13,  18;  Nsqotiablb  Im> 

STUUMENTd;    SpECIFIO    PERFORMANCE,    12. 

FRAUDULENT  CONVEYANCES. 

L  Evidence — Concealment  of  Business  Carried  on  in  Son's  Name. — 
In  an  action  to  subject  land  purchased  in  the  name  of  the  wife  of 
an  insolvent  debtor,  and  paid  for  out  of  the  proceeds  of  a  business 
carried  on  by  him  in  the  name  of  his  son,  evidence  that  the  wife  had 
no  separate  estate,  that  the  son  had  made  no  other  coutribution  to 
the  business  than  the  use  of  his  name,  that  he  had  paid  no  atten- 
tion to  the  purchase  of  the  real  estate,  which  was  made  by  his 
father,  and  not  showing  that  the  son  had  ever  received  any  of  the 
proceeds  of  the  business,  or  that  they  have  ever  had  an  accounting 
with  reference  thereto,  sustains  findings  that  the  debtor  was  the  real 
owner  of  the  business,  and  carried  it  on  in  the  son's  name  for  the 
purpose  of  fraudulently  concealing  it  and  its  profits  from  his  credit- 
ors, that  the  real  estate  was  purchased  with  such  profits,  and  conveyed 
to  the  wife,  and  accepted  by  her  with  like  fraudulent  intent,  and  that 
it  should  be  conveyed  by  her  to  her  husband's  assignee  for  the  benefit 
of  creditors.     Ansorge  v.  Barth,  928. 

S.  Fraud  Against  Creditors— Concealment  oi  Propertt  Under  Cover 
Ot  Age.ncy. — An  insolvent  debtor  cannot  accumulate  property  under 
oover  of  another's  name,  acting  ostensibly  as  the  latter's  agent.  If 
such  a  claim  is  made,  it  is  always  a  question  of  fact  whether  the  busi- 
ness actually  belongs  to  such  other  person  or  to  the  ostensible  agent 
and  debtor,  and  whether  the  alleged  agency  is  a  mere  scheme  and  de- 
rice  to  conceal  and  keep  the  property  used  in,  or  gained  by,  it  from  his 
creditors.     Ansorge  v.  Barth,  928. 

S,  Chattel  Mortgage,  authorizing  the  mortgagee  to  take  possession  forth* 
with,  and,  in  addition  to  the  usual  power  of  sale  upon  default,  author* 
iung  the  mortgagee  to  sell  at  private  sale  or  in  the  usual  course  of 
trade,  does  not  vest  any  actual  title  in  the  mortgagee,  and  is  not 
inconsistent  with  the  rights  of  the  mortgagors  or  their  creditors  who 
may  acquire  liens  to  redeem  at  any  time.  Hence  such  mortgage  is 
not  void  as  a  general  assignment  with  preferences.  Cluett  7.  Jiotenthalf 
446. 
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4.  Insolvknt  Debtor — Disposition  or  Exkhpt  Propbrtt.— A*  against 
creditors,  aa  insolvent  debtor  has  a  right  to  give  his  exempt  property 
to  bia  son  as  well  as  bis  time  in  carrying  on  and  managing  his  son's 
business.     Ansorge  v.  Barth,  928. 

§,  SumciENCT  or  Pleading  to  Show.  —  A.n  allegation  in  a  bill  in  equity 
that  the  payment  by  the  husband  of  a  mortgage  note  given  for  th» 
purchase  money  of  property  conveyed  to  the  wife  was  for  the  con- 
venience of  the  husband,  and  for  the  purpose  of  defrauding,  hindering, 
and  delaying  his  just  creditors,  of  which  fact  complainant  was  igno- 
rant until  recently  before  the  filing  of  the  bill,  is  an  allegation  of  fraud 
in  fact,  and,  coupled  with  a  showing  that  the  complainant,  at  the  time 
of  such  settlement,  sustained  the  relation  of  creditor  to  the  husband, 
is  sufiScient  of  itself,  if  true,  to  maintain  the  bill  and  to  subject  the 
property  in  the  hands  of  the  wife  to  his  debt,  to  the  extent  of  the 
amount  thus  paid  by  the  husband.     Reel  v.  Livingston,  202. 

6b  Purchase  bt  Husband  fob  Wife— Right  of  Uosband's  Cbeditors 
TO  Attack. — The  fact  that  property  is  purchased  by  the  wife  and 
partly  paid  for  by  the  husband,  and  the  deed  taken  in  the  name  of 
the  wife,  coupled  with  an  existing  indebtedness  of  the  husband,  makes 
A  prima  facie  case  of  fraud,  and  the  creditor  of  the  husband  can  sub- 
ject the  property  in  the  hands  of  the  wife  or  her  legal  representatives 
to  his  debt  to  the  extent  of  the  amount  paid  by  the  husband,  unless 
the  presumption  of  fraud  is  negatived  by  the  financial  condition  of 
the  husband,  and  the  circumstances  at  the  time,  or  other  rebutting  evi- 
dene.     Reel  v.  Livingston,  202. 

See  Debtor  and  Creditor;  Pabtmibship,  7« 

FUGITIVES. 
See  Hohbstbad,  7. 

FUTURE   EARNINGS. 
See  Assignment,  7. 

GARNISHMENT. 
See  Assignment,  3;  Attacbmmst, 

GIFTS. 
See  Legislaturb. 

GRANTS. 
See  BouNDABiEs;  Pitblio  Lards,  L 

GUARDIAN  AND  WARD. 
See  Homestead,  4. 

HABEAS  CORPUS. 
1.  iBunotiABrnis — Revibw  of  Judgment.— After  the  court  has  toqnlred 
Jurisdiction  of  the  subject  matter  and  of  the  person  the  subsequent 
proceedings,  however  erroneous,  constitute  no  ground  for  the  discharge 
of  such  person  on  a  writ  of  habeas  corjnu.  This  writ  cannot  be  used  te 
leriew  a  judgment.  Smith  v.  Clatumeier,  811. 
Am.  8t.  R«p.,  Vol.  XLIII.  — 62 
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S.  JuHiSDicrrioN  oir  Inferior  Court — Evidknob  to  Tmpbach. — In  a  habea$ 
corpus  proceeding  for  release  from  custody  under  a  commitment  mada 
by  a  justice  of  the  peace  evidence  is  admissible  to  sliow  that  the 
record  of  the  court  is  untrue,  and  that  the  justice  never  obtained  ju- 
xisdictioa  of  the  person  of  the  petitioner.  S7nith  v.  CiatumeieTf  311. 
See  Contempt. 

HARBOR  COMMISSIONERS. 
See  States,  3,  4. 

HOMESTEAD. 

1.  A  HoMESTBAD    EXEMPTION    PROTECTS  THB  Land,  and  not   any  par* 

ticular  claim  of  title  to  it.     Perry  v.  Ross,  66. 

2.  Possession. — One  having  possession  of  land  is  owner  as  to  all  the  world 

except  the  holder  of  the  legal  title,  and  is  entitled  to  the  benefit  of  the 
Homestead  Act.     Perry  v.  Ross,  66. 

S.  Order  Seitino  Apart  Homestead  to  Widow — Action  to  Anndl — 
Conclusiveness  of— Fraud. — If  the  complaint  in  an  action  to  annul 
an  order  setting  apart  a  homestead  to  the  widow  of  a  deceased  husband, 
oat  of  his  estate,  merely  sets  forth  the  falsity  of  the  widow's  statement 
made  in  her  petition  for  the  order,  and  again  repeated  in  her  testimony 
upon  the  hearing  thereof,  concerning  the  nature  of  the  title  to  the  land 
set  apart,  it  does  not  state  a  cause  of  action,  as  the  question  of  title 
was  necessarily  involved  in  tlie  homestead  proceediui?,  and  was  con- 
cluded thereby,  the  plaintiff  having  had  notice  of  that  proceeding,  and 
not  being  prevented  by  fraud  from  appearing  therein  and  contesting  it. 
Fealey  v.  Fealey,  111. 

4k  Judgment  Setting  Apart  Homestead  to  Widow — Conclusiveness 
OF,  AS  TO  Incompetent  heir  and  General  Guardian. — It  is  the 
duty  of  a  guardian  to  protect  the  rights  of  his  ward.  Hence,  if  a 
person  dies  leaving  a  widow  and  his  mother  as  his  only  heirs  at  law, 
and  the  widow  obtains  an  order  setting  apart  a  homestead  to  her  out 
of  the  property  of  the  decedent,  the  mother,  previous  to  such  order, 
having  been  adjulged  an  incompetent  person  for  whom  a  general 
guardian  was  appointed,  and  the  guardian  having  had  knowledge  of 
the  homestead  proceeding,  the  judgment  in  tiiat  proceeding  is  con- 
clusive as  to  the  mother  in  an  action  by  her  to  annul  the  order.  Fealey 
V.  Fealey,  111. 

A,  Res  Judicata — Homestead — Communitt  Property. — In  a  proceeding 
to  set  apart  a  homestead  to  the  widow  of  a  decedent,  the  question  as  to 
whether  the  land  set  apart  to  her  is  or  is  not  community  property  ia 
necessarily  put  in  issue,  and  ia  concluded  by  the  judgment.  Fealey  v. 
Fealey,  111. 

■C  Judgment  —  Conclusiveness  and  EPFEar  of  Order  Setting  Apart 
Homestead  to  Widow  of  Decedent. — An  order  settmg  apart  a 
homestead  to  the  widow  of  a  decedent,  no  homestead  having  been 
declared  during  the  lifetime  of  the  deceased,  operates  to  vest  in  her  a 
title  to  the  land  set  apart  out  of  tlie  community  property.  It  is  in  tho 
nature  of  a  judgment  in  rem,  is  conclusive  upon  all  persons  interested 
in  the  estate,  if  the  court  has  jurisdiction  to  pronounce  it,  and  can  be 
■nccessfuUy  attacked  in  equity  only  upon  the  same  grounds  that  • 
Judgment  in  personam  may  be  annulled,     Fealey  v.  Fealey,  111. 
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7.  Wire  IS  Rntttlkd  to  CLAm  a  homestead  for  herself  and  children  oat 

of  the  property  of  her  husbaad  after  he  has  become  a  fof^itive  from 
justice,  if  she  and  her  children  continue  to  remain  on  and  occupy  th« 
land.     HollU  v.  SUUe,  28. 

8.  Homestead  Claimant  Dobs  not  TRANsrxB  hls  Riqht  bt  AssioiriMO 

HIS  Contract  or  PaRCnAss. — If  a  husband  in  possession  of  land,  after 
filing  a  declaration  of  homestead  thereon,  enters  into  a  contract  for  its 
purchase  from  the  owner,  his  assignment  of  the  contract  to  secure  bor- 
rowed purchase  money  does  not  create  a  lien  upon  the  land,  or  convey 
to  the  lender  either  the  contract  right  or  the  equitable  title,  although 
the  declaration  is  filed  before  the  purchase  is  made.    Perry  r.  Boss,  66. 

9.  Liabilitt  fob  Costs. — Homestea'is  are  not  subject  to  sale  under  exe« 

cution  to  satisfy  a  judgment  for  a  fine  or  costs  in  a  criminal  proaeca- 
tion.     HoUU  T.  SlaU,  28. 

See  MoBTGAOES,  8. 

HOMICIDK 

1.  IxDicrrHSNT  FOB  Murder  need  not  state  the  dimensions  of  the  incised 

wound  which  caused  the  death.      Walker  v.  SttUe,  186. 

2.  IndicTiMKNT  for  Murder  need  not  state  upon  what  partiular  part  of 

the  human  body  the  mortal  wound  was  indicted.      Walker  v.  Stale,  186. 

t.  Imdictmbnt  fob  Mdrdeb  cliarging  that  a  mortal  wound  was  inflicted 
upon  the  "body"  of  the  deceased  is  sufficient  in  law  withont  stating 
upon  what  particular  part  of  the  boily  the  wound  was  inflicted,  and  the 
word  "body,"  as  thus  used,  means  the  trunk  of  a  human  being  as  dis« 
tingnished  from  the  head  and  limbs;  that  part  between  the  npper  part 
of  the  thighs  or  hips,  and  the  neck,  excluding  the  arms.  Walter  r. 
State,  186. 

4>  Evidence — Res  Gestjs. — An  occurrence  happening  so  short  a  time  befor* 
a  homicide  as  to  be  practically  a  part  of  the  difficulty  which  ended  with 
the  killing  is  part  of  the  res  gestae  and  admissible  in  evidence  as  such. 
Walker  r.  StaU,  186. 

5.  Arrest  fob  Mudemeanob — HomciDB  to  Pbbvent  Escapi. — A  peace* 
officer  may  arrest  one  committing  a  misdemeanor  in  his  presence  with- 
ont a  warrant,  and,  if  necessary,  orally  summon  as  many  persons  as  he 
deems  necessary  to  aid  him  in  making  the  arrest.  In  making  the 
arrest,  or  in  preventing  an  escape  after  the  arrest,  the  officer  or  person 
assisting  him  in  obedience  to  a  summons,  when  resisted  by  theoffeader, 
ia  not  bound  to  retreat,  but  may  use  such  physicial  force  as  is  appa- 
rently  necessary,  on  theotie  hand  to  efifect  the  arrest  by  overcoming  the 
Insistence  he  encounters,  or,  on  the  other  hand,  to  subdue  the  efforts 
of  the  prisoner  to  escape,  but  he  cannot  in  either  case  take  the  life  of 
the  accused,  or  even  inflict  upon  him  a  great  bodily  harm,  except  to 
■ave  his  own  life,  or  to  prevent  a  like  harm  to  himself.  Smith  r.  State, 
20. 

0.  To  Constitute  Self-defense  it  need  not  to  be  made  to  appear  that  the 
killing  was  actually  necessary;  but  to  justify  the  killing,  however,  the 
accused,  in  acting  upon  the  facts  as  they  appear  to  him,  must  honestly 
believe,  without  fault  or  carelessness  on  his  part,  that  the  danger  ia  eo 
nrgent  and  pressing  that  it  is  necessary  to  kdl  his  assailant  in  order  to 
■ave  his  own  life,  or  to  prevent  his  receiving  a  great  bodily  injury.  If 
there  ia  no  danger,  and  his  belief  of  the  existence  thereof  is  impotable 
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to  negligence,  he  Is  not  excused,  however  honest  his  belief  may  be. 
Smith  V.  StaU,  20. 

HUSBAND  AND  WIFE, 

L  Mabbied  Woman's  Note  —  Rights  of  Husband's  Creditobs. — A  stat- 
ute authorising  married  women  to  acquire  property  by  purchase  free 
from  their  husbands'  debts  and  to  give  notes  therefor,  but  only  when 
their  husbands  join  in  their  execution,  cannot  be  construed,  as  matter 
of  law,  as  clothing  the  husband  with  the  title  to  property  purchased 
solely  on  the  credit  of  the  wife,  so  as  to  render  it  liable  for  his  sole  debts, 
when  the  purchase  price  of  the  property  is  secured  by  a  note  signed  by 
the  wife,  her  husband  and  her  sureties  and  paid  by  the  wife  and  her 
sureties  alone.     Bollinger  v.  Oallagher,  791. 

S.  Husband  may  Act  as  Agent  for  His  Wife. — It  is  entirely  competent 
for  a  husband  to  act  as  his  wife's  agent  in  the  transaction  of  his  wife's 
separate  business,  and  his  doing  so  will  not  be  allowed  to  prejudice 
the  wife's  rights.      Wood  v.  Armour,  918. 

S.  Husband's  Right  in  Wife's  Estate— Assignability — Descent — Admik> 
ISTRATION. — The  husband,  as  an  heir  of  his  wife,  has  an  interest  in  her 
estate,  which  he  may  sell  or  assign,  subject  to  the  claims  of  adminis- 
tration thereon,  or  dispose  of  by  will.  If  not  so  disposed  of  it  parses 
to  his  heirs  subject  to  administration.     In  re  estate  of  Dobbel,  123. 

4.  Adverse  Possession  Under  Tax  Title  Acquired  by  Married  Wobian. 
After  a  married  woman  has  acquired  a  tax  title  to  land  in  the  posses- 
sion of  her  husband,  and  put  it  on  record,  her  possession  of  the  land 
through  tenants  is  none  the  less  adverse  to  the  original  owner  by  rea- 
son of  the  fact  that  her  husband  acts  as  her  agent  in  the  management 
of  the  property.       Wood  v.  Armour,  918. 

ft.  Married  Women — Power  to  Contract — Attorney's  Services  in  Di- 
vorce Suit. — A  married  woman  may,  by  contract,  make  herself  charge- 
able with  the  value  of  services  rendered  by  an  attorney  upon  her 
employment  to  secure  a  divorce  from  her  husband,  and  the  husband  is 
not  liable  for  such  services  unless  made  so  by  order  of  court.  WolcoU 
V.  Patterson,  456. 

ft.  Tenancy  by  Entireties  Continues  to  Exist  in  New  York  when  a 
conveyance  has  been  made  to  a  husband  and  wife,  notwithstanding  the 
separate  property  acts  relating  to  the  rights  of  married  women.  Hile* 
T.  Fisher,  762. 

7.  Tenancy  by  Entireties. — The  Great  Characteristic  which  distin- 

guishes a  tenancy  by  entireties  from  a  joint  tenancy  is  its  inseverability, 
whereby  neither  the  husband  nor  the  wife,  without  the  consent  of  the 
other,  can  dispose  of  any  part  of  the  estate,  so  as  to  affect  the  right  of 
survivorship  of  the  other.     Hiks  v.  Fisher,  762. 

8,  Tenancy  by  Entireties  —  Power  and  Control  of  Husband.  — At  the 

common  law  a  husband  was  held  to  be  entitled  to  the  full  control,  and 
to  take  all  rents  and  profits  of  the  land  during  the  joint  lives  to  the 
exclusion  of  the  wife,  and  he  had  power  to  sell,  mortgage,  or  lease  for 
the  same  period,  and  this  life  interest  was,  according  to  the  weight  of 
authority,  subject  to  the  claims  of  his  creditors.  Hilea  v.  Fisher,  762. 
0.  Tenancy  by  Entireties— Control  of  Husband. — Under  the  Statutes 
Respkcting  the  Separate  Property  of  Married  Women  by  which 
a  husband  is  deprived  of  his  control  over  the  property  of  his  wife,  and 
of  his  right  to  exclude  her  from  its  enjoyment,  he  has  no  greater  inter- 
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•si  in,  or  control  over,  the  property  held  by  hira  and  his  wife  u  ten- 
ants by  the  entireties  than  she  has,  and  therefore  a  mortgage  made  by 
him  and  a  sale  thereunder  do  not  confer  upon  the  purchaser  any  right 
to  exclude  the  wife  from  the  property,  or  from  the  rents  or  profit* 
thereof.  Such  purchaser  becomes  in  effect  a  tenant  in  common  with 
the  wife,  subject  to  her  paramount  rights  of  ■nrvivorship.  HUu  r, 
Fisher,  762. 

See  Descent;  Duress;  Estoppel,  2;  Fraudulent  Conyktancbs,  1,  6,  6; 
HouEs-rsAD,  7,  8;  Insurance,  2-4;  Mabriaqe  and  Di?obci;  Wnw 
VXSSES,  2,  3, 

HYPOTHETICAL  QUESTIONS. 
See  Witnesses,  9. 

IMPEACHMENT. 
Bee  Judgments,  12-14. 

IMPROVEMENTS. 
See  Lahdlokd  ahd  Tenant,  1;  Specifio  PRttsojtuAsau,  9,  10. 

INCEST. 
Ikobst  Ain>  Rape. — One  accnsed  of  incest  cannot  escape  conviction  on  the 
ground  that  the  female  upon  whom  the  crime  was  committed  did  not 
consent  thereto,  or  was  of  such  an  age  that  she  was  not  at  the  time 
capable  of  giving  her  consent.  That  the  act  so  committed  also  consti* 
tates  the  crime  of  rape  does  not  prevent  it  from  constituting  the  crime 
of  incest.     State  ▼.  Chambers,  349. 

INDECENCY. 

L  Oboss  Lewdness,  Act  of,  a  "  Open,"  When.— Under  a  statnte  providing 
for  the  punishment  of  "open  and  gross  lewdness," an  act  of  gross lewd« 
ness  is  "  open"  though  committed  in  a  private  place,  and  in  the  pree- 
ence  of  but  one  person.  Hence,  such  an  act  is  "open"  if  committed 
in  the  presence  of  a  child  of  tender  years.     Utate  r.  Juiieau,  877. 

1.  Criminal  Law — "Opes  and  Gross  Lewdness" — Evidence. — A  person 
maybe  convicted  of  the  offense  of  *'open  and  gross  lewdness,"  npon 
the  testimony  of  a  child  five  years  and  five  months  old,  who  was  leas 
than  five  years  old  when  the  offense  was  committed,  if  there  ia 
eorroboration  of  its  testimony.     State  v.  Juneau,  877. 

INDEMNITY. 
See  Attornbt  and  Cuknt,  L 

INDEPENDENT  CONTRACTORS. 
See  Master  and  Seryant,  1-& 

INDICTMENT. 
See  Homicide,  I-SL 

INDORSEMENT. 
See  Banks,  3-6;  Checks,  2-A. 
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INJUNCTIONS. 
Ak  Ikjttkotion  Will  Issue  to  Restrain  the  Piracy  of  Plaintiff's  Trade- 
mark, the  distinguishing  feature  of  which  is  used,  in  combinatioa  with 
others,  to  constitute  a  trademark  or  brand  so  similar  in  appearance  as 
probably  to  deceive  cudtomera  or  patrons  of  plaiutiflTs  trade  or  busi- 
ness, although  it  is  not  shown  that  any  one  has  in  fact  been  deceived, 
or  that  there  has  been  intentional  fraud.  Listman  Mill  Co,  v,  William 
Liaman  Milling  Co.,  907. 

See  Municipal  Corporations,  2-4. 

INNUENDO. 
See  Slander,  8-10. 

INSANE  PERSONS. 
OoiniiTMENT  OP  Insane — *'  Dub  Process  of  Law." — A  valid  proceeding 
to  commit  one  as  insane  requires  notice,  and  an  opportunity  to  be  beard 
before  judgment.  There  must  be  a  trial  before  a  determination  as  to  his 
sanity,  and  an  opportunity  to  produce  witnesses  and  evidence.  Hence, 
S  statute  authorizing  such  a  commitment,  but  not  so  framed  as  to  com- 
pel a  hearing  before  judgment,  and  which  does  not  guarantee  to  the 
person  charged  an  opportunity  to  be  heard  in  defense,  is  invalid,  be- 
cause  it  conflicts  with  those  provisions  of  the  state  and  federal  consti- 
tutions which  forbid  that  any  person  shall  be  deprived  of  his  life, 
liberty,  or  property  without  due  process  of  law.     Stale  v,  Billings,  525. 

INSOLVENCY. 
Jurisdiction. — A  County  Court  in  Illinois,  acting  in  insolvency  proceed- 
ings, has  jurisdiction  to  determine  that  a  judgment  rendered  against 
the  insolvent  is  not  a  lien  upon  his  property  or  the  proceeds  thereof  in 
the  hands  of  his  assignee,  and  to  declare  that  such  judgment,  or  some 
part  of  it,  shall  not  be  paid  out  of  such  proceeds.  Atlas  NaL  Bank  v. 
i£(n-e,  274. 

See  Corporations,  14-17;  Fraudulent  Conv«tancis3. 

INSTRUCTIONS. 
See  Appeal,  5;  New  Trial;  Trial,  3. 

INSURANCE. 

L  Payment  o»  Premium  by  Promissory  Notes  —  Considbbation. — 
Though  one  of  the  conditions  of  an  insurance  policy  is  that  it  "shall 
not  be  valid  or  binding  until  the  first  premium  is  paid,"  if  it  is  silent 
as  to  the  mode  of  payment,  promissory  notes  received  by  the  com- 
pany, even  in  the  absence  of  any  express  agreement,  must  be  deemed 
to  have  been  accepted  in  payment  of  the  premium.  The  policy  ia  bind- 
ing,  and  is  a  valid  consideration  for  the  notes.  Union  etc.  Ins.  Co.  v, 
Taggart,  474. 

IL  Policy  Payable  ro  Wife— Separate  Property — GiFr. — A  husband 
may  lawfully  give  to  his  wife  a  policy  of  insurance  upon  his  life,  and, 
when  made  payable  to  her  by  name,  it  is  her  separate  property, 
although  the  application  is  made  by  the  husband  and  the  premiums  are 
paid  with  money  of  the  community.     In  re  Estate  oj  Dobbelf  123. 
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t.  Policy  Patablbto  Wifb— Descent— Heirship.— Tf  a  wife  dies  intes- 
tate before  the  death  of  her  husband  a  policy  of  insurance  in  her  name^ 
being  her  separate  property,  ia  payable  to  her  heirs  at  the  time  of 
her  death,  and  her  husband  takes  a  one-third  interest  therein  by~ 
▼irtae  of  his  heirship  to  her  separate  property.  In  re  Estate  qf  Dobbelf. 
123. 

4.  PoLiCT  Payable  to  Wife  — Delay  of  Administkatiok  — Husband's 

Rights.  —  If  the  wife's  estate  at  the  time  of  her  dying  intestate 
consists  of  a  policy  of  insurance  on  her  husband's  life,  in  her  nanie,. 
delay  in  the  administration  and  distribution  of  her  estate  antil  after 
the  death  of  her  husband  cannot  affect  his  title,  or  that  of  his  estate,^ 
to  a  one-third  interest  in  the  policy  and  its  proceeds  when  paid  to  her 
estate.    In  re  EHate  ofDobM,  12.3. 

5.  Forfeiture  for  Change  of  Interest. — The  taking  of  a  partner  by 

the  assured  and  the  transfer  to  him  of  an  interest  in  the  property 
avoids  a  policy  if  it  contuns  a  provision  that  if  the  property  is  sold, 
or  transferred,  or  any  change  takes  place  in  title  or  possession,  th» 
policy  shall  be  void,  though  the  policy  also  stipulates  that  the  insurer 
will  mike  good  to  the  assured,  his  heirs,  executors,  administrators,  and 
assigns  all  such  immediate  loss  as  shall  result  from  the  destruction  of 
the  premises  from  the  perils  insured  against.  Oermania  etc.  Ins.  Co.  r. 
Home  Ins.  Co.,  749. 

C  Life  Benefit  Association — Acquiring  Right  of  Membership  Without 
Formal  Application— Estoppel. — The  relief  department  of  a  railroad 
company,  in  the  nature  of  a  mutual  insurance  association,  organized  for 
the  benefit  and  protection  of  railroad  employees,  in  case  of  sickness  or 
death,  and  which  places  an  employee's  name  upon  the  roll  of  its  mem- 
bers  at  his  solicitation,  and  deducts  from  his  wages  his  assessment  for 
benefits,  on  the  basis  of  membership,  with  knowledge  of  the  fact  that 
no  formal  application  had  been  made,  and  no  physical  examination  had» 
as  required  by  the  by-laws,  is  estopped  from  disputing  such  employee's 
membership,  upon  the  suit  of  the  widow  to  recover  a  death  benefit,  not- 
withstanding a  rule  of  the  department,  defining  and  limiting  its  liability 
in  cases  of  regular  and  formal  applications.  Burlington  etc  Relitf  De- 
partment V.   White,  701. 

T.  Life  Benefit  Association— Mutual  Insurance  Company— Equitabl* 
ESTOPPEL. — The  fact  that  the  relief  department  of  a  railroad  corpora- 
tion,  organized  for  the  benefit  and  protection  of  railroad  employees,  is  a 
mutual  insurance  company',  does  not  relieve  it  from  the  operation  of  th» 
rules  of  equitable  estoppel.  Burlington  etc.  Beli^  Department  ▼.  Whiter 
701. 

t.  Life  Benefit  Association — Authority  of  Subordinate  Officers  i» 
Waive  Requirements. — If  a  person  desiring  to  become  a  member  of 
the  relief  department  of  a  railroad  company,  organized  for  the  benefit 
and  protection  of  railroad  employees  in  case  of  sickness  or  death,  and 
placed  under  the  general  management  of  a  superintendent,  does  become 
such  member,  by  the  acts  of  the  department,  and  in  a  manner  differ- 
ent from  that  prescribed  by  its  by-laws,  and  where  all  the  8tep<  taken 
toward  that  end  are  made  with  the  knowledge  of  the  superintendent, 
there  is  no  question  of  the  authority  of  subordinate  employees  to 
waive  requirements,  as  their  acts  iu  such  a  case  are  the  acta  of  the  de- 
partment,    Burlington  etc  Relief  Department  v.  Wkite^  701. 
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9.  Life  Benefit  Association— Ko  DrscHABaw  ot  Accrued  Liabilitt  bt 

Refunding  Assessment. — If  a  person  is  enrolled  and  becomes  a  inem« 
ber  of  a  mutual  railroad  insurance  association  without  the  formal  appli- 
cation  or  physical  examination  required  by  the  by-laws  the  association, 
immediately  after  being  notified  of  such  person's  disability,  in  case  of 
subsequent  sickness,  cannot  absolve  itself  from  liability,  and  cancel  the 
membership  by  refunding  the  member's  contribution  by  "time  check," 
which  offer  is  made  and  refused  just  before  the  member's  death,  because 
the  tender  is  not  a  legal  one,  and  because  liabilities  have  already  accrued 
against  the  association  from  which  it  cannot  discharge  itself  by  refund- 
ing the  assessment.     Burlington  etc.  Relief  Department  v.   White,  701. 

10.  Life  Benefit  Association — By-laws  cannot  Prevent  Action  to  En- 
force Death  Benefit. — The  rule  of  a  relief  department  of  a  railroad 
company,  having  the  nature  of  a  mutual  insurance  association,  restrict- 
ing themselves  to  remedies  before  tribunals  created  by  the  association, 
does  not  deprive  a  beneficiary  of  the  right  to  maintain  an  action  against 
the  department  to  enforce  the  payment  of  a  death  benefit.  Burlington 
etc  Relief  Department  V.  White,  701. 

11.  Life  Benefit  Association — Widow  as  Beneficiary. — The  contract  of 
a  mutual  railroad  insurance  association  is  ordinarily  to  pay  the  death 
benefit,  where  no  beneficiary  is  named,  to  the  wife  of  a  member,  if  he 
has  one.  Hence,  if  one  has  become  a  member  of  such  association  with- 
out any  written  formal  application,  a  court  will  hold  the  widow  to  be 
the  beneficiary  the  same  as  it  would  if  an  application  had  been  filed 
without  designating  any  beneficiary.  Burlington  etc.  Belief  Department 
V.   White,  701, 

12.  Benefit  Society  —  Rights  of  Beneficiary. — The  willingness  of  a 
mutual  benefit  society,  after  the  death  of  the  insured,  to  pay  into  court 
the  money  called  for  by  the  certificate,  to  be  disposed  of  as  the  court 
may  direct,  cannot  affect  the  rights  of  the  beneficiary,  as  the  society 
has  no  power  by  stipulation,  or  otherwise,  to  change  or  affect  those 
rights.     McLaughlin  v.  McLaughlin,  83. 

13.  Benefit  Associations  —  Policy  Payable  to  Heirs  —  Rights  o» 
Widow. — If  a  member  of  a  mutual  benefit  life  insurance  company 
dies  intestate,  and  his  insurance  policy  is  made  payable  to  his  "heirs  at 
law,"  his  widow  is  entitled  to  share  in  the  proceeds  of  the  policy.  Lyons 
V.  Terex,  452. 

14.  Benefit  Society — Mode  of  Changing  Beneficiary. — The  laws  of  a 
mutual  benefit  society  prescribing  a  mode  of  changing  the  beneficiary 
must  be  followed.  It  cannot  be  made  in  any  other  manner.  Hence,  if 
that  mode  is  confined  to  the  surrender  of  the  old,  and  the  issuance  of  a 
new,  benefit  certificate,  and  the  insured,  having  the  power,  fails  to 
make  official  application  for  the  change,  and  to  pursue  the  proper 
course  to  effect  it,  no  change  can  be  made  by  his  oral  declarations  of 
intention  merely,  or  by  the  delivery  of  the  certificate  to  tiie  person 
whom  he  wishes  to  become  his  new  beneficiary.  McLaughlin  v.  Mc- 
Laughlin, 83. 

16.  Accident  Insurance — Meaning  of  Word  "Immediately"  in  Polict 
The  word  "immediately"  in  a  policy  of  accident  insurance  providing, 
as  to  accidents  resulting  in  death,  that  notice  shall  be  given  and  proof 
of  death  be  made  "  immediately"  after  the  accident  occurs,  that,  unless 
such  proof  is  furnished  within  six  months  thereafter,  all  claims  shall 
be  forfeited,  and  that  the  insurance  shall  not  cover  "disappearances," 
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means  such  a  eonvenfent  time  as  ia  reasonably  requisite  for  giving  the 
notice  after  the  discovery  of  death,  and  that  the  proof  is  to  be  for- 
nished  within  the  six  months  specified  after  snob  diacoTarj.  Kcnttkr 
▼•  American  etc  Accident  Assn.,  934. 

INTEREST. 
See  Bonds,  8;  Jitdqmxnts,  22;  Nkootiablb  hmKuumm,  % 

.       INTERVENTION. 

See  A'JTACHMKNT,  5. 

INTOXICATING  LIQUORa 
Klxctiohs— CoNaTBUcnoN  or  Statute.— Under  a  statute  making  the  glr- 
ing  away  of  intoxicating  liqnor  on  an  election  day  a  misdemeanor  it  ii 
no  defense  that  the  giving  away  of  snch  liqnor  on  such  day  has  no 
connection  with  or  reference  to  the  election  then  being  held.  Wolf  t. 
State,  34 

See  EviDKNCE,  i, 

JUDGMENT-ROLI* 
See  EviDENOB,  11. 

JUDGMENTS. 

L  CoirsTBUCnojr  ot  — Erroneous  Recital. — In  construing  •  judgment 
which  particularly  describes  lands  by  reference  to  the  section,  township, 
and  range  of  the  government  survey,  but  which  contains  an  erroneous 
recital  as  to  the  county  in  which  they  are  situated,  such  recital  must 
yield  to  the  particular  description.     Ro<jer»  v.  Cody,  101. 

S.  Direct  Attack — Want  of  Notice. — An  attack  on  a  judgment  by  the 
judgment  defendant,  on  the  ground  of  want  of  actual  notice,  and  fraud 
in  its  procurement,  constitutes  a  direct  attack.  Tlutm^eon  t.  Mc- 
Corkle,  334. 

S.  Judgments  or  Inferior  C!ourt3 — Jurisdiction— Collateral  Attack. 
The  judgment  of  an  inferior  tribunal  upon  a  matter  over  which  it  has 
jurisdiction  cannot  be  assailed  collaterally  for  errors  or  irregularities 
subsequent  to  acquiring  jurisdiction.  The  jurisdiction,  to  be  complete 
BO  as  to  preclude  collateral  attack,  must  exist  both  as  to  subject  mat- 
ter and  as  to  the  parties,  and  the  recital  of  jurisdictional  facts  in  the 
record  may  be  shown  to  be  false  by  evidence  aliunde.  Smith  r.  Clau»- 
meier,  311. 

C  Res  Judicata. — If  a  Cause  of  Action  is  SuBHrrrsD  upon  Dbmurrkr 
and  adjudged  insufficient  by  a  judgment  sustaining  such  demurrer  on 
the  merits  the  plaintiff  and  his  privies  and  representatives  are  thereby 
barred  from  asserting  the  same  facts  in  another  action  pertaining  to 
the  subject,  as  effectually  as  though  such  facts  were  found  from  the 
proofj  or  expressly  admitted  during  the  triaL  Kleinschmidt  T.  Biiael^ 
604. 

B.  Res  Judicata.— A  Judqmest  Against  Plaintiff  upon  Demurrer  does 
not  preclude  him  from  subsequently  asserting  the  same  facts  accom- 
panied  by  additional  allegations  which  complete  the  statemcut  of  A 
cause  of  action  or  of  defense  defectively  stated  in  the  former  action  or 
proceeding.     Nor  does  the  decision  against  the  plaiutiff  on  demurrer,  on 
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the  ground  that  the  remedy  he  seeks  is  not  a  proper  one  npon  the  facts 
charged,  estop  him  from  maintaining  another  and  dififerent  action  which 
those  facts  are  adequate  to  support.     Kleinschmidt  v.  Binzel,  604. 

6.  Res  Judicata — Judgment  on  the  Merits. — If  the  first  suit  was  dis- 

posed of  for  defects  in  the  pleadings  or  parties,  or  a  misconception  of  the 
form  of  the  proceeding,  or  a  want  of  jurisdiction,  or  on  any  ground 
which  did  not  go  to  the  merits  of  the  action,  the  judgment  will  prove 
no  bar  in  another  suit.     Kleinsdimidt  v.  Binzel,  604. 

7.  Res  Judicata — Burden  or  Proof. — It  Must  Clearly  Appear  from  the 

record  in  a  former  cause,  or  by  proof  by  competent  evidence  consistent 
therewith,  that  the  matter  as  to  which  the  rule  of  res  judicat<i  is  in- 
voked as  a  bar  was,  in  fact,  necessarily  adjudicated  in  the  former  ac- 
tion. If  there  be  any  uncertainty  on  this  head  in  the  record  the  whole 
subject  matter  of  the  action  will  be  at  large  and  open  to  new  conten- 
tions, unless  such  uncertainty  is  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined.     Kleinschmidiv.  Binzel,  604. 

8.  Res  Judicata — Uncertain  Grounds  of  Judgment. — A  Judgment  foe 

THE  Defendant  upon  a  Demurrer  Specifying  that  the  complaint  ' 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
there  is  a  misjoinder  of  causes  of  action  and  of  parties,  merely  means 
that  the  court  finds  some  one  of  these  causes  of  demurrer  is  good,  and 
not  that  all  are  found  good;  and,  in  the  absence  of  evidence  that  the 
judgment  was  upon  the  merits,  it  cannot  constitute  a  bar  to  a  subse- 
quent action  based  upon  the  same  facts.     KleinschmidL  v.  Bhizel,  604. 

9.  A  Collusive  Judgment  is  Open  to  Attack  whenever  it  may  come  into 

conflict  with  the  rights  or  the  interests  of  third  persons,  as  fraud  is 
not  a  thing  which  can  stand  even  when  robed  in  a  judgment.  AtUu 
Nat.  Bank  v.  More,  274. 

10.  Conclusiveness. — A  judgment,  so  long  as  it  stands,  imports  absolute 
verity  as  to  every  proposition  of  law  and  fact  essential  to  its  existence 
against  all  parties  to  it.     Shultz  v.  Shullz,  320. 

11.  If  a  Judgment  or  Decree  is  Procured  Through  tub  Fraud  of 
Either  of  the  Parties  or  by  Collusion  of  Both,  for  the  purpose  of 
defrauding  some  third  person,  he  may  escape  from  the  injury  thus  at- 
tempted by  showing,  even  in  a  collateral  proceedings,  the  fraud  or  col- 
lusion by  which  the  judgment  or  decree  was  obtained.  A  judgment  will 
not  be  upheld  against  the  creditors  of  the  jud^'ment  debtor  if  it  is  not 
founded  on  an  actual  debt  or  other  legal  liability  due  or  enforceable  at 
the  time  of  its  entry.  A  third  party  whose  rights  are  affected  may 
prove  that  there  was  no  debt  from  the  judgment  debtor.  Aclaa  NaL 
Bank  v.  More,  274. 

12.  Right  to  Recover  Damages  for  Obtaining. — So  long  as  a  judgment 
obtained  by  fraud  stands,  a  party  thereto  cannot  maintain  an  action 
to  recover  damages  for  so  obtaining  it,  as  a  recovery  in  such  action 
would  operate  as  an  impeachment  of  the  first  judgment.  Shuliz  v. 
Shullz,  320. 

13.  Action  to  Impeach. — A  party  to  a  judgment  obtained  by  fraud  can 
avail  himself  of  that  fraud  only  in  a  direct  proceeding  to  vacate  and 
set  aside  the  judgment,  and  not  in  an  action  to  recover  damages  on  the 
ground  that  such  judgment  was  fraudulently  obtamed.  ShuUz  r. 
ShuUz,  320. 

14.  Impeachment  of,  for  Want  of  Jurisdiction  of  Subject  Mattbe— 
EsTOPPUL, — A  judgment  may  always  be  impeached  for  want  of  juri** 
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diction  of  the  tabjeet  matter  appearing  npon  the  face  of  the  jndgment. 
Hence,  a  jadgment  foreclosing  a  mortgage  of  lands  particularly  described 
by  reference  to  the  section,  township,  and  range  of  the  government 
■nrvey,  and  which  judgment  farther  erroneonsly  recites  that  such  lands 
are  situated  in  the  county  in  which  tlie  foreclosure  action  was  brought, 
does  not  estop  the  judgment  debtor,  when  the  judgment  is  sought  to  be 
enforced,  from  asserting  in  an  injunction  suit  to  restrain  a  sale  that  the 
mortgaged  premises  are  situated  in  another  county,  and  that  the  court 
was  withoat  jurisdiction  to  render  each  judgment.  Roger$  v.  Cody, 
101. 

15.  Ofknino  and  Sbttino  AsiDK  —  Appearancb. — A  judgment  regular 
on  its  face,  withoat  evidence  of  defense  to  it  on  the  merits,  cannot 
be  opened  or  set  aside  on  the  ground  that  the  appearance  for  the  de- 
fendants was  unauthorized,  if  that  fact  is  not  admitted  or  proved. 
Stoartz  r,  Morgan,  786. 

16.  Judgments  on  Void  Pkocess.  —A  jadgment  by  default,  based  on  the  re> 
turn  of  an  officer  made  outside  the  state,  and  shown  to  be  invalid  ander 
the  laws  of  that  state,  is  null  and  void.     Russell  r.  Orant,  563. 

17.  SErriNQ  Aside— Want  of  Jurisdiction. — A  jui^gmeut  cannot  be  set 
aside  for  want  of  jurisdiction  of  the  person  of  the  defendant  when  the 
findings  npon  which  it  is  based  show  that  it  was  rendered  upon  a  valid 
record  of  service  made  in  good  faith.     Thompson  v.  McCorkle,  .334. 

18.  Equi'i-y  Will  Set  Aside  or  Annul  for  Fraud,  Wubn. — It  is  only 
for  fraud  extrinsic  or  collateral  to  the  matter  in  issue,  and  tried  in  an 
action,  and  not  lor  a  fraud  in  an  action  npon  which  the  judgment  was 
rendered,  that  a  court  of  equity  will  set  aside  or  annul  a  judgment  for 
fraud.  Tliis  rule  is  based  upon  the  principle  that  there  must  be  an  end 
of  litigation.     Fenley  v.  Fealey,  \\\. 

19.  Vacating  for  Excusable  Neglect. — The  defendant  is  entitled  to 
have  a  judgment  vacated  on  motion  on  the  ground  that  it  was  re- 
covered against  her  through  her  excusable  neglect,  when  it  appears 
that  she  was  vigilant  from  her  first  knowledge  of  the  action,  that  she 
employed  an  attorney  to  defend  it  in  the  state  wherein  it  was  pending 
and  of  which  she  was  a  nonresident;  that  she  forwarded  to  him  a 
Terified  answer;  and  that  he  refused  to  tile  it  because  she  did  not 
accept  a  compromise  negotiated  by  him  and  refused  to  open  letters 
addressed  to  him  and  forwarded  by  her  and  her  counsel  from  her  place 
of  residence.  She  cannot  be  regarded  as  inexcusably  negligent,  though 
she  received  a  letter  from  the  attorney  stating  that  unless  she  accepted 
the  terms  of  the  compromise  he  would  have  nothing  more  to  do  with 
the  case  and  would  not  tile  the  answer,  when  she  afterward  wrote  to 
him  explaining  that  the  compromise  had  never  been  authorized  by  her 
and  requesting  him  to  file  the  answer.  She  could  not  anticipate  that 
he  would  refuse  to  open  and  read  her  letter.  S'mfkiru  v.  Simpkhu^ 
641. 

80.  Vacating  for  Unavoidable  Casualty.— The  serious  sickness  of  an 
attorney's  wife  is  an  unavoidable  casualty,  excusing  his  nonattendanoe 
at  court  at  the  time  his  client's  c;vse  is  set  for  trial,  and  is  ground  for 
setting  aside  a  judgment  rendered  at  th.it  time  dismissing  the  actioa 
for  want  of  prosecution,  if  the  client  has  a  meritorious  cause  of  action, 
and  has  not  been  guilry  of  laches.     Lfaming  v.  MeMillan,  26. 

SI.  Actions  upox. — A  party  who  has  recovered  a  joint  jadgment  npon  a 
joint  and  several  claim   may  thereafter  maintain  an  action  upon  the 
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judgment  against  either  of  the  judgment  debtora  Olson  r.  Veazie, 
855. 

22.  Judgments  oh  Sisteb  States— Actions  upon — Intebest. — In  an  action 
upon  a  judgment  rendered  in  another  state  interest  may  be  recovered 
thereon,  although  the  jiulgment  sued  on  does  not  of  itself  purport  to 
bear  interest,  and  there  is  no  proof  of  a  statute  of  such  state  authoriz* 
ing  the  collection  of  interest  on  judgments  rendered  therein.  OUon  v, 
Veazie,  855. 

23.  Judgment  of  Another  State — How  Proved.  — The  judgment  of  a  court 
of  another  state,  if  authenticated  as  provided  by  the  act  of  Congress, 
must  be  received  in  evidence;  but  it  is  admissible  here  if  authenticated 
according  to  the  statute  of  this  state,  though  such  authentication  may 
not  be  as  full  as  that  required  by  the  act  of  Congress.  In  re  Ellis'  Et- 
tate,  514. 

24.  Effect  of  Delay  in  Enforcing. — One  who  does  not  attempt  to  en« 
force  a  judgment  until  more  than  three  years  have  elapsed  after  ita 
entry  ought  not  to  complain  if,  in  the  mean  time,  be  has  lost  any  rights 
by  reason  of  his  inaction.     Rogers  v.  Cady,  101. 

See  Executors  and  Administrators,  9-11;  Justices  of  the  Peace;  Mab* 

RIAGK  AND   DiVORCE,  3-6;    PARTNERSHIP,  9j   FrOCF.88. 

JUDICIAL  NOTICE. 
See  Evidence,  4-6. 

JUDICIAL  SALES. 

1.  Validity  of  Agreement  to  Make  Joint  Bid. — An  agreement  to 
make  a  joint  bid  at  a  judicial  sale,  although  it  may  indirectly  hava 
the  effect  of  keeping  others  from  bidding,  is  not  illegal  unless  it  is 
intended  to  avoid  competition.  Hence,  in  the  absence  of  any  fraudu- 
lent or  illegal  intent  or  purpose,  an  agreement  whereby  one  of  several 
persons  is  authorized  to  bid  for  their  common  benefit  on  property 
about  to  be  sold  at  sherifif's  sale  is  not  invalid.      Oulick  v.   Webb,  720. 

2.  Combination  TO  Make  Joint  Bid. — A  combination  between  several 
persons  holding  liens  against  real  property  sold  at  sheriff's  sale,  no  one 
of  whom  is  able  financially  to  bid  individually  at  such  sale,  whereby 
one  of  such  persons,  by  attorney,  bids  in  the  property  for  himself  and 
the  other  lienholders,  is  not  forbidden  or  contrary  to  law,  and  does  not 
vitiate  the  sale.    Otdick  v.   Webb,  720. 

S.  Sale  to  Combined  Bidders  will  be  Upheld,  When. — A  judicial  sale 
to  an  association  of  persons  formed  for  an  honest  purpose  and  with  an 
honest  intent,  not  M'ith  a  view  of  stifling  competition  as  to  bids,  but  to 
enable  them  to  compete  where,  without  combining,  they  could  not  do 
BO,  will  be  upheld  and  completed.  Oulick  v.  Webb,  720. 
See  Executors  and  Administrators,  4. 

JURISDICTION. 

1.  Pbaotice. — A  CouBT  Will  Recognize  Want  of  Jobisdiotion  even  If 

no  objection  is  made,  for,  if  the  court  is  without  jurisdiction,  it  is  pow- 
erless  to  act  in  the  case.     State  v.  Van  Beek,  397. 

2.  Jurisdiction  of  Inferior  Courts — Conclusiveness  of  Record— Evi- 

dence TO  Impeach. — The  record  of  a  court  of  inferior  or  limited  juris« 
diction  is  given  the  same  verity  as  that  accorded  the  record  of  a  court 
of  general  jurisdiction,  only  after  it  is  shown  that  the  inferior  court 
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had  jnrTsdi'ction  of  the  subject  matters  and  tbe  parties  tried  before  it. 
If  jurisdiction  is  denied,  no  step  can  be  taken  nntil  jurisdiction  is 
shown.  If  the  recitals  in  the  record  show  jurisdiction  and  their  cor- 
rectness is  admitted,  that  is  sufficient;  otherwise  proof  outside  tbs 
record  must  be  adduced  to  establish  jurisdiction.  Smith  v.  ClatumeieTf 
811. 
Bm  Asmibaltt;  Ibsolyknot;  Judoksnts,  14, 17;  Josnoss  or  thb  Pjuol 

JURORS. 
See  New  Trials,  1,  2. 

JUSTICES    OF    THE    PEACE. 

L  JcDOHBirr. — The  statute  requiring  a  justice  of  the  peace  to  "forthwith 
render  judgment,"  simply  means  that  it  shall  be  rendered  within  a 
reasonable  time  after  the  verdict  is  received,  in  view  of  the  circum< 
stances  surrounding  the  particular  case.     Soreiison  v.  Swensen,  472. 

2.  JuDouEMT — Reason  ABLE  Time.— A  judgment  rendered  by  a  justice  of 
the  peace  on  Monday,  upon  a  verdict  returned  on  the  preceding  Satur- 
day, is  within  a  reasonable  time  after  verdict  if  he  was  then  busy  with 
other  cases.     Sorenaon  v.  Swensen,  472. 

Ik  Jurisdiction  or  Inferior  Courts  in  Criminal  Casks.— To  give  a  justice 
of  the  peace  jurisdiction  over  the  person  of  one  charged  with  a  viola- 
tion of  criminal  law  the  first  step  necessary  is  the  filing  of  an  affidavit 
naming  the  offense  and  the  person  charged  with  its  commission,  and 
without  such  affidavit  there  is  no  jurisdiction,  and  all  the  proceedings 
are  void.  An  affidavit  filed  afterward  comes  to<i  late,  and  cannot  be 
made  to  relate  back  so  as  to  confer  jurisdiction  at  the  time  of  the  trial. 
Smilh  T.  Claugmeiert  311. 

See  Habeas  Corpus. 

LACHES. 
See  Contracts,  4;  Judgments,  24;  Lis  Pkndbvs,  SL 

LANDLORD  AND   TENANT. 

1.  Improvements. — A  tenant  cannot  recover  for  improvements  erecte  1  by 
him  on  the  leased  premises,  without  the  consent  and  against  the  pro* 
test  of  the  landlord.     Jones  v.  Hoard,  17. 

1.  Covenants- Rights  of  Tenant— Eviction.— Under  a  sublease  of  a 
cigar  and  news  room  in  a  hotel,  with  the  appurtenances  thereto,  and 
the  right  of  entrance  to  and  from  the  hotel  rooms,  together  with  the 
entire  cigar  privilege  of  the  hotel,  the  tenant  is  entitled  to  have  the 
hotel  kept  open  without  reference  to  an  implied  covenant  for  quiet 
enjoyment.  The  abandonment  of  the  lower  floor  of  the  hotel  and 
the  use  of  a  portion  only  of  the  upper  floors  for  sleeping-rooms  in  con- 
nection with  a  hotel  across  the  street  oonstitntes  an  eriction  ol  such 
tenant.     Coulter  v.  Norton,  458. 

t.  Assignment  of  Lease — Eviction — Liabiutt  ow  Assionbs. — An  assig- 
nee of  a  lease,  to  whom  a  subtenant  attorns,  is  liable  for  the  evict  on  of 
such  tenant,  accomplished  by  such  assignee's  acts.  Coulter  t.  Norton,  458. 

4.  Eviction. — Measure  of  Damages  for  the  eviction  of  a  tenant  is  the 
actual  value  of  the  unexpired  t«rni,  lesa  the  rent  reeexred.     Coulter  v. 

Norton,  458. 

See  SuRETTSBiP,  6,  7. 


990  Index. 

LEASK 
Sea  AiiTKKATiON  or  Instruments;  Contracts,  5;  Cobpobations,  12;  Lim^ 

LOKD  AND  Tenant. 

LEWDNESS. 
See  Indecenct. 

LEGISLATURE. 
•C!o5STrniTioNAL  Law  —  Gifts,  PaoHiBrnoN  of —  Prevents  LEaisDATUBB 
From  Creating  Liability  fob  Negligence.  — Under  a  constitu- 
tional provision  forbidding  the  legislature  from  making  any  gift  of 
public  money,  it  has  no  power  to  create  a  liability  against  the  state  for 
any  past  act  of  negl  gence  on  the  part  of  its  officers.  Chapman  v.  State, 
158. 

LIENS. 

See  Ashibaltt;  Mechanic's  Lien;  Partnership,  8;  Scbktyship,  4. 

LIMITATIONS  OF  ACTIONS. 

1.  Statxtteof  Limitations  does  not  Run  in  Favor  of  a  Purchaser  Pen. 
dente  Lite.  He  will  not  be  regarded  as  holding  adversely  to  the  par- 
ties to  a  suit  during  the  litigation,    Non-ia  v.  lie,  23.3. 

%  Not  Until  the  Purchaser  at  a  Foreclosure  Sale  is  Entitled  to  a 
Deed  can  the  mortgagor  or  his  grantee  assert  an  adverse  possession. 
Norris  v.  lie,  233. 

Z.  Dower. — The  statute  of  limitations  does  not  begin  to  mn  against  the 
inchoate  dower  interest  of  the  wife  in  lands  until  the  death  of  her 
husband,     Thompson  v.  McCorhle,  334, 

4.  Cause  of  Action  for  Mistake  in  an  Abstract  When  Arises. — 
If  a  searcher  of  records  employed  to  make  a  correct  abstract  of  public 
records  affecting  the  title  to  real  property,  through  his  negligence 
or  mistake  omits  an  instrument  from  such  abstract,  a  cause  of  action 
against  him  is  at  once  created,  and  the  statute  of  limitations  com- 
mences to  run  in  his  favor,  and  cannot  be  made  to  commence  at  a  later 
day  by  proving  that  the  mistake  was  not  discovered  until  such  later 
day.  That  the  party  for  whom  it  was  made,  subsequently  acting  in 
reliance  on  its  correctness,  paid  out  money  which  he  would  not  have 
paid  had  it  been  correct  does  not  constitute  any  new  cause  of  action. 
Russell  V.  Polk  County  Abstract  Co.,  381. 

9.  Tort,  Action  for,  What  is  not. — The  fact  that  a  person  negligently 
performed  a  duty  which  he  imposed  upon  himself  by  contract  cannot 
entitle  another  contracting  party  to  sustain  an  action  of  tort  for  such 
negligence,  and  therefore  any  action  commenced  to  recover  damages 
for  the  failure  to  perform  such  duty  is  an  action  upon  a  contract,  and 
the  statute  of  limitations  applicable  thereto  is  not  that  designating  the 
time  within  which  actions  may  be  brought  for  torts,  but  is  that  declar- 
ing the  time  within  which  actions  may  be  prosecuted  upon  contracts. 
Russell  V.  Polk  County  Abstract  Co.,  381. 

0.  Disability — Removal  of. — The  statute  of  limitations  begins  to  mn  as  to 
persons  under  legal  disability,  when  the  action  accrues,  but,  if  it  has 
fully  run  before  the  disal)ility  expires,  an  action  may  be  brought  within 
the  time  limited  by  statute  after  the  disability  is  removed.  The  phrase 
"  legal  disability"  includes  infancy.     King  v.  Carmiduxel,  303. 
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7.  Nkw  Promisk.— a  letter  from  an  alleged  debtor  stating  that  if  he  doM 
not  hear  from  the  creditor  soon  he  will  tender  the  amount  due,  and 
that  whatever  is  due  is  ready  whenever  he  can  safely  pay  eitlier  to 
the  person  to  whom  the  letter  is  directed,  or  to  another  person  named 
therein,  does  not  constitute  a  new  promise  snfficient  to  remov9- th« 
bar  of  the  statute  of  limitations,  because  it  shows  that  there  was  a 
dispute  as  to  what  was  dae  and  to  whom  it  was  payable,  and  that  the 
alleged  debtor  was  not  willing  to  pay  until  these  two  qnestions  were 
settled.  BrailhtoaiU  v,  Hai-vty,  625. 
See  AcvsBSS  Posssssion,  2,  3;  Cotxnanot,  1,  2;  MoaTOAaia,  i. 

LIQUORS. 
See  Iktoxicatino  LiQaoBS. 

LIS  PENDENS. 

1.  To  TH>  ExisTBNCS  07  A  Valid  Lis  Pbmdbns  three  things  are  neces« 

sary:  1.  Tlie  property  must  be  of  such  a  character  as  to  be  subject 
to  the  rule;  2.  The  court  must  hare  jurisdiction  both  of  the  person 
and  of  the  re»;  3.  The  res  or  property  involved  must  be  sufficiently 
described  in  the  pleadings.     NorrU  v.  lie,  233. 

2.  Lis  Pendens  Begins  from  the  Service  of  thk  Scbp(esa  after  the  filing 

of  the  bill.  A  purchaser  from  the  defendant  while  the  suit  is  pending 
acquires  his  interest  subject  to  such  decree  as  may  be  rendered  on  the 
hearing.      Nori-ia  v.  lit,  2S3, 

3.  Lis  Pendens  is  no  More  than  the  Adoption  of  the  Rdlx  in  Real 

Actions  at  common  law,  where,  if  the  defendant  aliens  after  the  pea* 
dency  of  the  writ,  the  judgment  in  the  real  action  overreaches  such 
alienation.     Noitia  v.  He,  233. 

4.  A  purchaser  of  lands  pendente  lUe  takes  his  title  therein  subject  to  the 

final  decree  in  the  pending  suit.  Norria  v.  fie,  233. 
6.  The  Description  of  the  Property  in  the  Pleadings  is  sufficient  if 
any  one  reading  them  must  be  able  to  learn  thereby  what  property  ii 
intended  to  be  made  the  subject  of  the  litigation.  The  legal  maxim 
that  that  is  certain  which  can  be  made  certain  applies  to  the  ques* 
tion  whether  property  is  sufficiently  described  to  create  Ua  pendent. 
Norria  v.  lie,  233. 

6.  A   Purchaser  Pendente  Lite  Need  not  bb  Madk  a  Party  to  the 

suit  nor  otherwise  noticed  by  the  litigating  parties.     Iforria  r.  lie,  2.'i3. 

7.  Amendments. — If  a  bill  originally  so  deiective  in  its  description  of  prop- 

erty, or,  in  the  language  of  the  prayer,  as  not  to  create  lis  pendena,  is 
afterward  cured  by  amendment  in  these  particulars  the  lia  pendena  will 
commence  at  the  time  of  filmg  the  amendment,  if  the  defendant  baa 
been  served  with  process.     Norria  v.  lie,  233. 

8.  The  Filing  of  an  Amendment  does  not  prevent  lia  pendena  operating 

as  under  the  original  bill  if  such  amendment  does  not  set  up  any 
new  equity,  nor  bring  forward  a  new  claim  or  distinct  ground  of 
relief.     Norria  v.  lie,  233. 

9.  DsLAY  OR  Lapse  of  Time   in  the  Prosecution  of  a  Suit  will  not 

create  any  estoppel  against  the  right  to  enforce  the  rules  of  lia  pendena, 
unless  the  complainant  has  been  so  negligent  in  its  prosecution  as  to 
induce  the  belief  that  such  prosecution  had  been  abandoned.     Norria  T. 

lie,  233. 

See  Limitatiums  of  Actions,  L 
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LIVESTOCK. 
See  Cabriers,  2;  Railroads,  6,  7. 

MACHINERY. 
*  See  Master  and  Servant,  4-8, 

MALICE. 
See  Slander,  6. 

MANDAMUS. 
Mandamus  Against  Municipal  Corporations. — Mandamas  does  not  lie 
to  compel  a  municipal  corporatioa  to  euter  into  a  contract  with  one 
who  shows  himself  to  have  been  the  lowest  bidder  in  response  to  calla 
for  bids  to  do  city  work.     Times  PuhUshing  Co.  v.  City  Cff  Everett,  866. 

MARRIAGE  AND  DIVORCK 

1.  DrvoRCB  ON  Amended  Complaint. — Review  of  Decree. — If  a  plaintifif 

in  an  action  for  divorce,  who  has  not  acquired  the  statutory  residence 
within  the  state  before  bringing  suit,  acquires  such  residence  before 
filing  an  amended  complaint  setting  up  a  distinct  and  separate  cause 
for  divorce,  the  amended  complaint  is  equivalent  to  bringing  a  new 
action,  and  a  decree  of  divorce  rendered  therein  is  regular  so  far  as  the 
question  of  residence  is  concerned,  and  cannot  be  set  aside  as  erroneous 
on  a  bill  of  review.      Wood  v.   Wood,  42. 

2.  Divorce— Place  of  Trial  in  Action  for — Jurisdiction. — The  trial  of 

an  action  for  divorce  in  a  county  other  than  that  declared  by  statute  to 
be  the  proper  county  for  its  trial  does  not  go  to  the  question  of  juris- 
diction; and,  in  the  absence  of  proof  to  the  contrary,  the  law  of  a  sister 
state  in  which  the  divorce  was  granted  will  be  presumed  to  be  the  same 
as  our  own  on  this  point.     In  re  Ellis'  Estate,  514. 

%,  Divorce  in  Another  State— Collateral  Attack. — If  the  judgment  of 
a  court  of  a  sister  state,  granting  a  divorce  on  the  complaint  of  a  wife, 
is  collaterally  attacked  in  this  state,  its  validity  cannot  be  affected  by 
the  fact  that  she  was  induced  to  bring  the  action  by  persuasion,  ill- 
treatment,  and  threats  by  the  husband  tliat  unless  she  did  bring  it  he 
would  continue  his  ill-treatment.     In  re  Ellis'  Estate,  514. 

4k  Divorce  in  Another  State— Voluntary  Appearance — Collateral 
Attack — Jurisdiction — Judgment. — If  both  parties  voluntarily  ap- 
pear in  an  action  for  divorce  in  the  court  of  another  state,  and  submit 
to  its  jurisdiction,  they  are  bound  by  the  judgment,  and  cannot  avoid 
it  in  a  collateral  proceeding  in  this  state  by  proof  that,  when  the  action 
was  brought  and  judgment  rendered,  neither  of  them  was  a  resident  of 
that  state,  but  tliat  both  were  residents  of  this  state.  In  re  Ellis'  Bs- 
tate,  514. 

f.  Divorce  in  Another  State— Collusion — Jurisdict'ION — Judgment — 
Collateral  Attack. — If  residents  of  this  state  go  to  another  state  for 
a  divorce,  collusion  between  them  as  to  the  judgment  to  be  rendered  in 
the  action  does  not  affect  the  jurisdiction  of  the  court  of  that  state,  or 
render  its  judgment  void  when  collaterally  attacked  in  this  state.  In 
re  Ellis'  Estate,  514. 

Si  Judgment  for  Divorce,  Vacating. — The  Subsequent  marriage  of  the 
plaintiff  does  not  impose  any  ob^itacle  to  the  vacation  of  the  decree  of 
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dlrorce  if  it  was  proenred  through  the  exensaUe  neglect  of  the  defend- 
ant, where  such  motion  ia  made  promptly  and  within  the  time  allowed 
by  the  statute.     Simplana  v.  Simpkint,  641. 

T.  Marribd  Women — Liabilitt  for  Exfensks  or  DiTORca  Proobbdimq. 
A  statute  providing  that  in  divorce  proceedings  "  the  court  may,  in  its 
discretion,  require  the  husband  to  pay  any  sums  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  suit,"  including  costs,  and  may  award 
execution  therefor  or  direct  such  sums  •'  to  be  paid  out  of  any  property 
sequestered,  or  in  the  power  of  the  court,  or  in  the  hands  of  a  receiver," 
clearly  indicates  that  such  proceedings  are  to  be  maintained  at  the  cost 
of  the  wife,  unless  the  court  shall  relieve  her  therefrom  by  an  onler  for 
expense  money  to  be  paid  by  her  husband,      WolcoU  v.  Patterson,  456. 

%,  Divorce — Judqmbnt  Without  Award  of  Alimont — Ekfect  of, — A 
judgment  in  a  divorce  suit  settling  the  property  rights  of  the  parties, 
without  an  award  of  alimony,  is,  after  the  time  of  appeal  has  elapsed, 
AS  final  as  any  other  kind  of  a  judgment,  except  so  far  as  the  power  to 
modify  it  may  be  reserved  to  the  court  itself,  or  is  given  by  statutory 
provisions.  In  such  a  case,  in  the  absence  of  any  such  reservation  or 
power,  the  court  has  no  jurisdiction  to  make  an  order  or  supplemental 
decree  granting  alimony  for  the  support  of  the  wife  and  cliildreu. 
Howell  V.  Howell,  70. 

9.  Divorce — Alimont  —  Modificatios  of  Order. — The  statutory  provi- 
ion  authorizing  the  court,  from  time  to  time,  to  modify  its  orders  for 
the  maintenance  and  support  of  the  wife  and  children,  contemplates 
that  the  right  to  alimony,  as  well  as  other  property  rights,  shall  have 
been  presented  and  litigated  in  the  action  for  divorce,  and  established 
by  the  judgment.  If  the  ri<;iit  to  alnnony  has  been  thus  established* 
the  amount  may  be  changed  by  a  modification  of  the  order;  otherwise 
there  can  be  no  modification,  for  there  is  nothing  to  modify.  Howell 
V.  HoweU,  70. 

M,  Alimont — Concldsivenkss  of  Decrkb. — A  wife  who,  in  her  action  for 
divorce,  fails  to  show  by  her  complaint  in  what  her  husband's  estate 
consists,  or  that  it  is  wichin  the  jurisdiction  of  the  court,  cannot,  after 
obtaining  a  decree  of  absolute  divorce,  with  a  large  sum  as  alimony, 
have  the  decree  vacated  or  amended  on  a  bill  of  review,  on  the  ground 
that  the  court  failed  to  set  apart  to  her  one-third  of  her  bosband's  es* 
tate  aa  by  statute  provided-      Wood  v.   Wood,  42. 

11.  Alimont  in  Gross. — An  allowance  of  alimony  in  gross  by  consent  of 
the  parties  at  the  time  the  decree  of  divorce  is  rendered  is  not  error. 

Wood  V.  Wood,  42. 

See  Dower,  L 

MARRIED  WOMEN. 
See  HosBAND  and  Wife;  Taxbs,  9, 

MARSHALING  SECURITIES. 
See  MoB'iOAGBS,  6,  6. 

MASTER  AND  SERVANT. 
1.  iTDSPSirDBifT  Contractor's  Liabilitt  fob  Nbouobhoi.— T1»«  owner, 
and  not  the  independent  contractor,  is  liable  for  injury  arising  from  neg. 
ligent  construction  of  the  work  if  the  owner  retains  and  ezercises  tb* 
AM.  8T.  R«r,  Vou  XLllL  —63 
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riglil  to  direct  the  manner  in  which  the  details  of  the  work  shall  b« 
performed,  but  the  contractor  is  liable  if  the  power  of  the  owner  to 
direct  the  construction  is  confined  to  the  result  of  the  work  without 
any  control  over  the  manner  iu  wliich  it  is  done.  Fhst  Pies'/yterian 
Congregation  v.  Smith,  808. 
t.  Independent  Contkactors  —  Negligence  —  Liabilitt  After  Accept- 
ance OF  Work. — If  an  employee  at  the  time  of  assuming  possession  of 
work  from  an  independent  contractor  knew,  or  ought  to  have  known, 
or  from  a  careful  examination  could  have  known,  that  there  was  any 
defect  in  the  work,  he  is  responsible  for  any  injury  caused  to  a  third 
person  by  defective  construction.  First  Presbyterian  Congregation  v. 
SmUh,  808. 

5.  Independent  Contractors— Liability  for  Neoltoence  Afier  Accefp- 

ANCB  OF  Work. — If  an  accident  happens  or  injury  is  sustained  after 
work  done  by  an  independent  contractor  has  been  accepted  by  tha 
employer,  and  he  has  resumed  possession,  no  recovery  can  be  had  by  a 
third  party  against  the  contractor  for  negligence  in  the  constructioa  of 
the  work.  First  Presbyterian  Congregation  v.  Smith,  808. 
4.  Negliqence — MACHiNERy. — In  an  action  by  an  employee  against  his 
master  to  recover  for  personal  injury,  the  test  of  liability  is  not  danger, 
but  neglijjence,  which  can  never  be  imputed  from  the  employment  of 
methods  or  machinery  in  general  use  in  the  business.  Reese  v.  Her* 
shey,  795. 

6.  Negligence  —  Machinery. — The  use  of  machinery  without  a  guard 

being  the  ordinary  custom  of  the  trade  is  not  prima  facie  negligence  on 
the  part  of  the  master  in  case  of  injury  to  the  servant,  ami  can  only 
become  negligence  if  the  servant's  inexperience  is  such  that  he  ought 
to  have  been  given  special  instructions  concerning  its  use,  and  such  in- 
structions were  not  given.  Reese  v.  Hershey,  795. 
A,  Negligence — Evidence. — In  an  action  by  an  emplo3'ee  against  his  mas- 
ter to  recover  for  personal  injury  caused  by  the  temporary  removal  of 
a  safety  guard  of  machinery,  evidence  is  admissible  to  show  that  the 
same  kind  of  machinery  was  used  without  guards  in  other  factories 
where  the  employee  had  previously  been  employed,  and  that  the  guard 
in  question  was  not  in  general  use  in  the  bu'siness.  Reese  v.  Hershey^ 
795. 

7.  Duty  of  Servant— Liability  of  Master. — Fellow-servants  owe  to  their 

master  a  diligent  and  watchful  care  over  his  business,  and  to  each  other 
a  vigilance  and  caution  for  their  own  safety.  The  master  is  not  liable 
for  the  consequences  of  their  unfaithfulness  to  him  unless  he  continues 
them  in  his  employ  with  knowledge  thereof,  nor  is  he  lial)le  wlien  he 
has  violated  no  duty  owing  by  him  to  them.  New  Pittaburyh  Coal  eta 
Co.  V.  Peterson,  327. 

8.  Fkllow-servants. — If  one  servant  is  injured  by  the  negligence  of  another 

servant  while  they  are  directly  co-operating  with  each  other  in  a  par- 
ticular business  in  the  same  line  of  employment,  or  their  duties  bring 
them  into  habitual  association  so  that  they  may  exercise  mutual  in- 
fluence upon  each  other,  promotive  of  proper  caution,  and  the  master  is 
guilty  of  no  negligence  in  employing  the  servant  causing  the  injury, 
the  master  is  not  answerable  to  the  other  servant  suffering  therefrom. 
Chicago  etc.  R.  R.  Co.  v.  Kneirim,  259. 

9.  Fellow-servants — Vice-principal.  —  Employees  serving  a  common 

master,   engaged  in  the  same  common  pursuit,  and  in  accomplishing 
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tbe  same  common  object,  are  fellow-servants.  The  mere  fact  that  on« 
of  them  has  power  to  employ  or  discharge  the  others  does  not  make  him 
A  vice-principaL     New  PUtsburyh  Coal  etc.  Co,  v.  Peterson,  327. 

10.  Vice-principal.— A  foreman  may  be,  and  ordinarily  is,  but  a  mere 
fellow-servant.  The  burden  is  upon  an  injured  servant  to  show  by 
allegations  in  his  complaint  that  such  foreman,  whose  negligence  caused 
the  injury,  is  a  vice-principal  and  not  a  fellow-servant.  New  PiUsburgh 
Coal  etc.  Co.  v.  Peterson,  327. 

11.  Vice-principals.— The  question  as  to  whether  an  employee  is  a  vice* 
principal  or  a  fellow-servant  must  be  determined  by  ascertaining  whetlier 
the  act  performed  or  duty  omitted  is  one,  the  doing  of  which  is  charged 
upon  the  master,  and  by  him  delegated  to  the  servant.  If  it  is  the 
servant  is  a  vice-principal,  and  the  master  is  liable  for  injury  resulting 
from  such  act  or  omissiou  by  such  servant,  provided  the  injured  serv- 
ant is  free  from  negligence  and  has  not  assumed  the  hazard.  New 
Pittsburgh  Coal  etc.  Co.  v.  Peterson, 

12.  Vice-principals. — Whether  an  employee  is  a  vice-principal  or  a  fellow- 
servant  does  not  depend  upon  his  rank,  but  upon  the  fact  as  to  whether 
the  duty  omitted  or  the  act  performed  by  him  is  one  owing  from  the 
master  to  the  injured  servant,  the  discharge  of  which  the  master  has 
conferred  upon  the  negligent  servant.  New  Piltsbunjh  Coal  elc  Co.  v, 
Peterson,  327. 

13.  Vice-principals — Liability  of  Master. — A  servant  injured  by  the 
negligence  of  another  servaut  must  show  by  his  complaint  that  some 
duty  of  the  master  to  him  has  been  violated  in  order  to  hold  the  Utter 
liable,  and,  if  such  duty  is  one,  the  discharge  of  which  has  been  dele- 
gated by  the  master  to  a  servant,  not  only  the  duty  but  the  dele<;atioa 
of  it,  as  well  as  its  violation,  must  be  alleged  and  shown  by  the  com* 
plaint.     New  PUtabimjh  Goal  etc.  Co.  T.  Peterson,  327. 

14.  The  Delegation  or  a  Duty  Which  tub  Master  Owes  to  His  Sert- 

ANT  OF  ExERCISINO  REASONABLE  AND  OrDINaRIT  CaRS  AND  DiLIUSNCB 
in  providing  and  keeping  in  repair  reasonably  safe  machinery  and  ap- 
pliances cannot  relieve  him  from  liability  to  a  servant  injured  by  the 
failure  to  exercise  such  care  and  diligence  on  the  part  of  another  serv- 
ant to  whom  the  duty  has  been  delegated.  Chicago  etc  R.  R.  Co.  r, 
Kneirim,  259. 

16.  Assumption  of  Risk  by  Minor  Servant.— In  working  in  a  dangerous 
place  an  adult  servant  must  take  ordinary  care  to  observe  and  ascertain 
what  dangers  and  defects  are  incident  to  his  service,  and  if,  by  the  use 
of  such  care,  he  ought  to  observe  and  comprehend  such  dangers  or 
defects,  he  assumes  all  risk  by  continuing  in  the  employment:  but 
whether  a  minor  servant  is  of  sufGcient  age,  intelli<;ence,  discretion, 
and  judgment  to  bring  him  within  the  operation  of  this  rule  is  a  ques- 
tion of  fact  for  the  jury.     Luebke  v.  Berlin  Macldne  Worts,  913. 

16.  Minor  Servant's  Knowledci*  of  Danqbr,  how  Dbtbkminbd.— A 
minor  servant,  in  working  in  a  dangerous  place,  must,  as  much  as  an 
adult,  exercise  the  degree  of  intelligence,  knowledge,  and  judgment  ac- 
tually possessed  by  him.  The  question,  however,  in  such  a  case,  is  not 
what  the  minor,  in  fact,  knows  or  comprehends  as  to  the  danger  to 
which  he  is  exposing  himself,  but  what  he,  in  view  of  his  age,  intel- 
ligence, discretion,  and  judgment,  ought  to  know  and  uuderstancL 
Luebke  r.  Berlin  Machine  Works,  913. 

See  Damaubs,  3,  i;  Ribvators;  Railroads,  S-13b 
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MECHANIC'S  LIEN. 

1.  CoNTBAOT  NOT  TO  FiLE. — A  building  contract  under  which  the  contractor 

agrees  to  keep  the  lot  and  building  free  from  mechanics'  liens,  and  any 
and  all  manner  of  charges,  precludes  the  principal  contractor,  subcon- 
tractor, or  any  other  person  from  filing  and  foreclosing  any  lieu  or 
charge  against  the  building.     Fidelity  etc.  Life  Assn.  v.  Jackson,  789. 

2.  Secret  Agreement  Against. —  A  materialman  who  furnishes  material 

on  the  order  of  the  record  owner  of  land,  without  knowledge  of  a  secret 
conveyance  thereof  to  another,  or  of  a  verbal  agreement  between  the 
vendor  and  purchaser  that  the  former  ia  to  build  a  house  on  the  land 
for  the  latter,  and  not  to  allow  any  mechanics'  liens  to  be  entered  against 
it,  is  not  bound  by  such  conveyance  or  agreement,  and  is  entitled  to  a 
mechanic's  lien  against  the  property.     McCoUum  v.  Riale,  816. 

8.  On  the  Death  of  the  Owner  op  Property  the  right  to  file  a  mechanic's 

lien  thereon  terminates.     Tuhridy  v.   Wright,  776. 

4.  Destruction  of  Building  Before  Completion. — Materialmen  and  la- 

borers are  not  entitled  to  a  mechanic's  lien  on  land  for  materials  fur- 
nished or  labor  performed  on  a  building  thereon  destroyed  before  its 
completion.     Qoodman  v.  Baerlocher,  893. 

6.  Filing  and  Docketing  Claim. — The  right  to  a  mechanic's  lien  is  secured 

by  delivering  a  claim  therefor  to  the  proper  officer,  within  the  time 
prescribed  by  statute,  and  leaving  it  with  him  to  be  filed.  Such  right 
is  not  prejudiced  by  the  officer's  failure  to  perform  his  duty,  as  docket- 
ing the  claim  is  not  a  prerequisite  to  securing  the  lien.  Goodman  T, 
Baerlocher,  893. 
0.  Parties. — A  mortgagee  of  land  on  which  a  building  is  erected  subse- 
quently to  the  mortgage  is  not  bound  or  afi"ected  by  proceedings  to 
enforce  a  meclianic's  lien  against  the  building  unless  made  a  party. 
Russell  V.  Orant,  563. 

7.  Mortgage — Priority. — Tlie  lien  of  a  mortgage  for  tire  purchase  price  of 

land  cannot  be  displaced  or  postponed  by  a  mechanic's  lien  for  material 
furnished  for  a  building  thereon  which  attaches  simultaneously  with  tha 
acquisition  of  title  by  the  mortgagor  and  the  execution  of  the  mortgage. 
Russell  V.  Or  ant,  563. 

5.  Judgment  ov  Foreclosure — Collateral  Attack. — A  stranger  whose 

interests  are  about  to  be  prejudiced  by  tlie  enforcement  of  a  judgment 
foreclosing  a  mechanic's  lien  may  show  that  it  was  rendered  without 
jurisdiction.     Russell  v.  Orant,  563. 

9.  Suit  Inter  Partes. — A  proceeding  to  enforce  a  mechanic's  lien  is  a  suit 

inter  partes,  and  not  in  rem.     Russell  v.  Grant,  663. 

10.  Judgment  of  Foreclosure — Parties. — No  valid  judgment  can  be  ren- 
dered establishing  and  foreclosing  a  mechanic's  lien,  unless  the  con* 
tractor  who  erected  the  building  is  made  a  party.     Russell  y.  Orant,  563. 

MERGER. 
See  Mortgaqbs,  9;  Vendob  and  Purchases,  7. 

MINES. 

Ifnmro  Claims — Location  of. — An  association  of  not  less  than  eight  per* 

sons  may  locate  a  mining  claim  not  exceeding  one  hundred  and  sixty 

seres.     It  is  not  necessary  that  a  discovery  should  be  made  on  each 

twenty  acre  tract,  nor  that  each  twenty  acre  tract  sbonld  b«  marked  aS 
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«ii  the  sarface  of  the  ground,  nor  that  work  should  b«  done,  nor 
improvements  made  on  each  twenty  acres.  It  ia  sufficient  that  one 
hundred  dollars  be  expended  in  work  or  improvements  on  the  whole 
«laim  within  any  one  year.     McDonald  v.  Montana  Wood  Co^  616. 

MISDEMEANOR. 
See  HoMiciDK,  &. 

MISJOINDER. 
See  Pleading. 

MISTAKK 
See  Aovutsi  Possissioh,  1,  2;  Bboksbs;  Equitt,  4,  6}  Mortoaois,  IL 

MORTGAGES. 

L  TiMBKR  AS  Part  of  Mortgaok  Skcdritt— Liabilttt  or  Porchasbr. 

A  purchaser  from  a  mortgagor  of  timber  standing  on  the  mortgaged 
premises  and  forming  a  valuable  part  of  the  mortgaged  security,  with 
constructive  notice  of  the  mortgage  at  the  time  of  his  purchase,  and 
with  actual  notice  of  its  existence  and  of  the  insolvency  of  the  rnort* 
gagor  at  the  time  he  commences  to  cut  such  timber,  is  liable  to  the 
mortgagee  for  the  value  of  the  timber  taken,  in  the  event  that  upon 
foreclosure  and  sale  of  the  mortgaged  premises  the  proceeds  are  not 
sufficient  to  satisfy  the  mortgage  debt.      Webber  v.  Ramsey,  429. 

2.  Rkcord  of  as  Notice  of  Lien  on  Timber.— A  record  of  a  mortgage  of 

land  on  which  is  growing  timber  is  constructive  notice  to  the  purchaser 
of  the  timber  from  the  mortgagor  of  the  lien  of  the  mortgagee  thereon. 
Webber  v.  Ramsey,  429. 

3.  Impairing  Security. — A  mortgagee  has  a  right  to  the  whole  security  to 

meet  the  amount  of  his  mortgage  encumbrance,  and  cannot  be  com* 
pelleil  to  take  a  part.      Webber  v.  Ramsey,  429. 

4.  Statute  of  Limitations. — While  the  relation  of  mortgagor  and  mort* 

gagee  continues,  neither  party  in  possession  can  interpose  the  statute 
of  limitations  as  a  defense  against  the  other,  and  neither  the  mort« 
gagor  nor  bis  grantee  can  defeat  the  mortgagee's  right  of  action  by 
retaining  possession  and  paying  taxes.     Nonis  v.  He,  233. 

fi.  Marshaling  Secorities — Primary  Fund  for  Payment  of  Mortgaok. 
If  the  owner  of  mortgaged  lands  sells  portions  of  them  to  third  parties, 
retaining  part  of  them  hintself,  unless  the  purchaser  took  aim  onere^ 
the  portion  so  remaining  in  the  morti^agor  becomes  the  primary  fund 
for  the  payment  of  the  mortgage,  and  the  portions  sold  are  liable  in 
the  inverse  order  of  their  alienation.  MercJianW  Nat,  Bank  r.  Stanton, 
491. 

6.  Marshaling  Securities — Homestead — Mortgages. — If  a  man  and  wife 
execute  a  mortgage  on  their  homestead  and  other  lands,  and  afterward 
voluntarily  convey,  with  covenants  of  warranty,  a  portion  of  the  mort* 
gaged  premises,  the  land  remaining,  although  the  homestead,  becomes 
the  primary  fund  for  the  payment  of  the  mortgage,  as  they  have  no 
equitable  right  to  insist  that  their  homestead  shall  be  protected  to  the 
displacement  of  this  countervailing  equity  of  their  grantee.  Merdiantt' 
Jfat.  Bank  v.  Stanton,  491. 
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7<  Fixtures  — Buildings  on  Another's  Land— Mortgages. — If  building* 
are  constructed  on  mortgaged  land  by  one  having  no  estate  therein, 
and  hence  no  interest  in  enhancing  its  value,  by  the  permission  or  li- 
cense of  the  mortgagor  in  possession,  between  whom  there  is  an  agree- 
ment that  the  buildiugs  shall  be  the  personal  property  of  tiie  one 
constructing  them,  the  absence  of  a  concurrent  agreement  on  the  part 
of  the  mortgagee,  to  the  same  efifect,  does  not,  of  itself,  make  the  build- 
ings a  part  of  the  mortgage  security.  Merchants'  Nat.  Bank  v.  Stanton^ 
491. 

&  Fixtures  Annexed  Subsequent  to  Mortgage  —  Common-law  Rule 
Inapplicable. — The  old  rule  that  all  fixtures  annexed  subsequently  to 
the  execution  of  a  mortgage,  whether  by  the  mortgagor  or  by  his  ten- 
ant or  licensee  under  a  lease  or  license  subsequent  to  the  mortgage, 
l)ecame  as  to  the  mortgagee  a  part  of  the  realty,  is  repudiated  as  in- 
applicable in  states  where  a  mortgage  is  a  mere  security,  conveying 
neither  title  nor  right  to  possession.  The  old  rule  was  founded  upon 
the  common-law  doctrine  that  a  mortgage  was  a  conveyance  under 
which  the  mortgagee  became  the  legal  owner,  and  was  entitled  to 
immediate  possession,  the  mortgagor  in  possession  being  considered 
strictly  his  tenant  at  will.     Merchants'  Nat.  Bank  v.  Stanton,  491. 

9.  Judgment — Merger. — Judgment   foreclosing  a   mortgage  without  per» 

Bonal  service  on  the  mortgagor  does  not  merge  the  cause  of  action  if  the 
full  amount  of  the  mortgage  debt  is  not  realized  from  the  foreclosure 
sale.  The  mortgagee  may  maintain  a  personal  action  against  the  mort- 
gagor to  recover  the  amount  yet  remaining  due.  Howard  v.  McNauijlit, 
837. 

10.  Foreclosube — Recovert  of  Balance  Due — Evidence.— In  an  action 
to  recover  a  balance  due  on  the  mortgage  debt  after  foreclosure  and 
Bale  of  the  mortgaged  premises,  evidence  as  to  the  value  of  the  land  is 
immaterial  and  inadmissible  in  the  absence  of  an  allegation  of  fraud 
by  reason  of  which  the  mortgaged  land  has  been  sold  for  less  than  its 
value.     Howard  v.  McNauijht,  837. 

11.  Mistake  in  Foreclosing  Mortgage— Resale. — If,  by  mistake  in  the 
computation  of  interest,  mortgaged  premises  are  sold  at  foreclosure  sale 
for  more  than  what  is  due,  and  the  property  is  worth  less  than  what  ia 
due,  the  mortgagee,  having  bid  in  the  premises  with  the  object  of  ex- 
tinguishing the  indebtedness,  may  be  relieved  in  equity,  and  a  resale 
ordered,  without  a  tender  on  his  part  of  the  value  of  the  use  of  the 
premises  after  the  expiration  of  the  time  for  redemption,  that  value 
being  much  less  than  the  mistake  made  in  the  interest.  Lane  v. 
Holmes,  508. 

12.  Judgment  of  Foreclosure  is  Void,  When. — Under  the  constitu- 
tional  provision  requiring  an  action  for  the  foreclosure  of  a  mortgage 
to  be  commenced  in  the  county  in  which  the  mortgaged  premises,  or 
some  part  thereof,  are  situated,  a  judgment  in  a  suit  commenced  in 
another  county  is  without  jurisdiction  and  void.     Rogers  v.  Cady,  101. 

18.  Res  Judicata.— A  Decree  in  a  Suit  Foreclosing  a  Mortgage,  whether 
right  or  wrong,  is  binding  on  the  parties  to  the  suit  and  those  purchas- 
ing from  them,  or  either  of  them,  during  its  pendency,  and  it  cannot 
be  attacked  collaterally  if  the  court  had  jurisdiction  of  the  parties  and 
of  the  subject  matter.     Norris  v.  lie,  233. 

Bee  Agency,  2,  3;  Chattel  Moutoagks;  Judoments.  14;  Limitations  op 
Actions,  2;  Mechanic's  Lien,  6,  7;  Partnership,  7;  Subrogation,  1, 
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MUNICIPAL  CORPORATIONS. 

L  Plbadiwq— Cause  of  Action  Against  City. — A  complaint  in  an  action 
against  a  city  to  recover  the  balance  of  the  purchase  price  of  certaia 
personal  property  based  upon  a  note,  and  alleging  a  contract  of  pur- 
cliase  between  the  parties,  that  the  note  was  given  for  part  of  the  pur- 
chase price  agreed  upon,  and  issued  under  and  by  authority  of  the 
council  of  such  city,  that  certain  payments  have  been  made  by  the 
issuance  of  warrants  upon  the  treasury  of  such  city,  that  there  is  now 
due  and  owing  a  specified  sum,  a  claim  for  which  has  been  duly  pre* 
sented  to  said  city  council  and  by  it  repudiated  and  payment  refused, 
and  that  plaintiff  is  now  the  owner  and  holder  of  such  note  and  claim, 
states  a  cause  of  action  against  the  city.  La  France  Fire  Engine  Co. 
V.  ML  Vernon,  827. 

I.  Injunction  Against  Award  of  Contract.— Agents  of  municipal  corpo* 
rations  must  maintain  themselves  within  the  law  in  the  matter  of 
awarding  contracts  for  city  work;  and  if  through  fraud,  or  manifest 
error,  not  within  the  discretion  confided  to  them,  they  are  proceeding 
to  make  a  contract  which  illegally  casts  upon  taxpayers  a  substantially 
larger  burden  of  expense  than  is  necessary,  they  may  be  enjoined  to 
the  extent  of  restricting  their  action  within  proper  bounds.  Time$ 
PtMshing  Co.  v.  City  of  EvereU,  865. 

IL  Injunction  Against  Award  of  Contract— Judicial  Discretion  of 
Contracting  Agent. — Under  a  statute  requiring  a  contract  for 
city  work  to  be  let  to  the  lowest  and  best  bidder  some  judicial  discre* 
tioa  is  vested  in  the  city  council  in  determining  who  is  such  bidder. 
The  responsibility  of  the  bidder,  his  experience,  and  his  facilities  for 
carrying  out  the  contract  may  be  looked  into,  and  an  honest  deter- 
mination that  his  bidj  though  the  lowest,  is  not  the  best,  must  control; 
but,  in  every  such  case,  to  protect  itself  from  interference  by  injunc- 
tion  at  the  suit  of  a  taxpayer,  such  council  must  jnciicially  find  the 
facts,  which  in  its  judgment  render  the  apparently  lowest  bid,  not  the 
best  nor  lowest  in  fact.     Timea  Publishing  Co.  v.  City  of  Everett,  8G5. 

i.  iNJDNcnoN  Against  Award  of  Contract— Interest  Sufficient  to 
Maintain. — The  direct  interest  in  the  controversy  possessed  by  a  tax* 
pa^'er,  as  one  liable  to  be  taxed,  is  sufficient  to  enable  him  to  maintain, 
as  plaintiff,  an  action  to  enjoin  the  letting  of  a  contract  for  the  doing 
of  city  work,  no  matter  what  his  ulterior  motives  may  be  in  prosecnt* 
ing  the  suit.     I'imea  Puhlishing  Co.  v.  CUy  of  EvereU,  865. 

%,  Control  of  Streets— Right  to  Create  Nuisance.— A  city  cannot 
create  a  nuisance  in  its  streets,  or  devote  them  or  any  part  of  them  to 
a  purpose  inconsistent  with  the  rights  of  the  public  or  abutting  property 
owners.     Lockwood  v.   Wahash  R.  R.  Co.,  647. 

ft.  Control  of  Streets— Right  to  Create  Nuisance.— A  city  has  no  right 
to  authorize  the  use  of  its  streets  for  railroad  purposes  when  such  use 
necessarily  destroys  them  as  public  ways,  and  deprives  abutting  owuere 
of  access  to  their  property.     Lochoood  v.  Wabaih  R.  R.  Co.,  647. 

f.  Control  of  Streets.— Under  a  city  charter  vesting  sole  power  in  the 
"mayor  and  assembly"  to  grant  franchises  to  street  radroa<1a,  such 
power  to  be  exercised  only  by  ordinance,  a  permit  from  the  mayor 
alone  to  construct  and  operate  a  railroad  in  the  street  is  void,  and  con- 
fers no  authority  on  a  railroad  company  to  occupy  the  street  with  tracka. 
Lochoood  V.  Wabash  R.  R.  Co.,  547. 


1000  Index. 

8L  Public  Use  in  Strekts — Ejectment. — Public  streets  are  in  the  possession 
of  municipal  authorities  as  trustees  of  the  public  who  hold  them  for  th« 
use  of  the  public  as  efifectually  as  they  do,  or  may,  the  public  buildingg 
of  the  municipality.  Ejectment  wiil  not,  therefore,  lie  at  the  suit  of 
an  abutting  owner,  to  recover  the  possession  of  any  part  of  the  street 
from  a  railway  company  using  it  under  a  mnnicipal  franchise.  Mont- 
gomery V.  Santa  Ana  etc.  Ry.  Co.,  89. 

9.  Jury  Trial — Right  to  for  Municipal  Offenses. — It  is  no  objection  to 

municipal  ordinance  creating  an  offense  against  the  city  government, 
and  prescribing  penalties  therefor,  that  the  trial  thereunder  is  without 
a  jury.     Hunt  v,  Jacksonville,  214. 

10.  Ordinancb  Creating  Offense  Oot  of  Act  Made  Penal  by  Statb 
Law, — A  municipality  may,  by  ordinance,  create  an  oflFense  against 
municipal  law  out  of  the  same  act  already  constituting  an  offense  against 
Btate  law.  The  two  are  then  distinct  offenses,  punishable  by  both  the 
manicipality  and  by  the  state,  and  a  conviction  or  acquittal  by  the 
one  is  no  bar  to  prosecution  and  punishment  by  the  other.  HtuU  v. 
Jaekaonvulle,  214. 

See  Attachments,  3-5;  Corporations,  10;  Mandamus. 

MURDER. 
See  Homicide. 

NAMES. 
See  Trademarks. 

NAVIGATION. 
See  Dedication. 

NEGLIGENCE. 

1.  Sufficiency  of  Complaint. — If  any  negligent  act  of  one  party  is  charged 

which,  la  the  conditions  existing,  results  in  loss  to  another,  the  latter 
is  entitled  to  recover,  although  the  declaration  may  charge  other  acts 
as  negligent  which  are  eitlier  not  proven  or  which  may  not  in  law  be 
negligent.     Smith  v.  Michijnn  Cent.  R.  R.  Co.,  440. 

2.  Contributory  of  One  Person,  When  Imputed  to  Another. — A  person 

who  voluntarily  takes  passage  in  a  vehicle,  driven  and  managed  by 
another,  assumes  the  risk  of  the  care  and  skill  of  the  latter,  and  if  aa 
injury  results  to  which  the  negligence  of  the  latter  contributed,  cannot 
recover  therefor.      Whiltaher  v.  Helena,  621. 

8.  When  Imputed. — The  negligence  of  the  driver  of  a  private  conveyance 
in  driving  over  an  obstruction  in  the  street  is  im[)utable  to  a  person  of 
the  age  of  discretion  who  voluntarily  rides  with  him,  and  prevents  his 
recovery  for  the  injuries  received.     Mullen  v.  City  ofOioosso,  436. 

i.  Contributory — When  Question  for  Jury.— Whether  one  killed  by  a 
live  electric  wire  which  had  become  grounded  during  a  storm,  and 
which  he  undertook  to  move  out  of  the  way,  was  guilty  of  contributory 
negligence  in  so  doing,  is  for  the  jury  to  decide,  from  a  consideration  of 
the  object  he  had  in  view,  his  knowledge  or  ignorance  of  all  the  ele- 
ments of  danger  connected  therewith,  and  previous  warnings  to  him  of 
the  danger  of  handling  grounded  wires.  Texarkana  Oaa  etc  Co.  v. 
Orr,  30. 
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B.  Livt  Electtrio  Wires  ni  Stbeet— Daicaobs.— Evi(fenoe  that  an  eleo> 
trie  light  company  knew  at  night  that  ita  wires  were  grounded,  that  it 
nevertheless  kept  its  power  up,  and  that  the  next  day  a  pedestrian  was 
killed  by  coming  in  contact  with  a  live  wire  in  the  street,  is  su£Scient 
to  establish  gross  negligence,  and  justify  a  verdict  and  judgment  for 
punitive  as  well  as  actual  damages.     Texarlana  Oat  etc  Co.  r.  Orr,  30. 

See  Appeal,  3;  Bailment,  3,  4;  Carriers,  2;  LEoisLATrRE;  MAsrcm  akd 
Sx&VADT;  States,  1;  Suretyship,  7;  Wharves,  2,  3, 

KEGOTIABLE  INSTRUMENTS. 

1.  CoRPOKATioir — Note  Given  Without  Consideratiow. — A  note  executed 
by  a  corporation,  the  real  pnrpose  of  which  is  to  secnre'a  debt  due  to 
the  payee  from  a  business  partnership,  but  which  purports  to  be  given  in 
consideration  of  a  purchase  of  a  lot  of  notes  then  known  to  be  substan* 
tially  worthless,  and  to  represent  the  accumulated  losses  of  such  firm, 
and  when  the  vote  authorizing  the  giving  of  the  note  was  cast  by  direct- 
ors of  the  corporation,  all  of  whom  were  personally  interested  in  the 
giving  of  such  note,  because  it  would  relieve  them  from  lial>ility  by 
imposing  such  liability  on  the  corporation,  and  the  securities  for  the 
purchase  of  which  the  note  was  given  were  never  turned  over  to  the 
corporation,  is  a  mere  sham,  and,  if  the  corporation  is  subsequently 
declared  an  insolvent  debtor,  its  assets  should  not  be  applied  to  the 
payment  of  a  judgment  based  upon  such  note.  AiUu  If  at.  Bank  w. 
More,  274 

f.  Increase  of  Interest. — A  provision  in  a  note  for  an  increased  rate  of 
interest,  if  payments  are  not  made  when  due,  is  not  a  penalty,  but  a 
contract.  By  accepting  the  original  rate  tiie  payee  waives  bis  right  to 
collect  a  greater  rate  for  the  time  past,  l>ut  not  to  demand  the  increased 
rate  for  the  future.  As  to  future  interest  the  note  is  an  executory 
written  contract  alterable  only  by  a  contract  in  writing  or  by  an  exe- 
cuted oral  agreement,  as  provided  by  statute.    Thompnon  r.  Oomer,  81. 

8.  Bills  oif  Exchange — Fictitiocs  Parties. — The  fact  that  a  check  or  bill 
of  exchange  is  made  payable  to  a  person  who  does  not  own  it,  bat  is 
merely  an  officer  or  agent  of  the  corporation  or  person  entitled  to  it* 
proceeds,  does  not  constitute  it  a  bill  or  check  payable  to  a  fictitions 
person,  nor  render  it  any  the  less  forgery  to  indorse  the  name  of  the 
person  designated  therein  as  payee  without  authority  so  to  do.  Fint 
Nat.  Bank  v.  NoithwesUrn  Nat.  Bnik,  247. 

4k  Bankinq— FoKOED  Checks.— The  Drawee  of  a  Bill  ofExchangb  ob 
OF  A  Bank  Check  is  conclusively  presumed  to  know  the  signature  of 
the  drawer,  and  if  he  accepts  or  pays  in  the  usual  course  of  business  a 
bill  or  check  whereon  the  signature  of  the  drawer  is  a  forgery,  he  and 
the  person  to  whom  payment  is  made  are  both  estoj)ped  to  afterward 
deny  the  genuineness  of  such  signature.  First  Nat.  Bank  r.  North- 
western Nat.  Bunk,  247. 

ft,  Plkadi.nq  Fraud  in  Inckption  of. — An  answer  in  an  action  by  the 
indorsee  of  a  negotiable  instrument  which  avers  fraud  in  its  incep- 
tion, but  does  not  allege  that  the  plaintifiF  participated  in  or  had 
notice  of  the  frand  at  the  time  of  the  indorsement  to  him,  is  sufficient. 
The  plaintifif,  if  such  fraud  is  proved,  must  assume  the  bunlen  o( 
Mtablishing  that  he  was  the  indorsee  for  value  before  maturity  and 
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withont  notice  of  the  frand  which  is  sought  to  be  asserted  as  a  defense. 
Thamling  v.  Duffey,  658. 
See  Bonds;  Comp(»undinq  Felont;  Duress,  1;  Exkcutobs  and  Adminis- 
trators, 2;  Husband  and  Wife,  1. 

NEW  PROMISE. 
See  Limitations  of  Actions,  7. 

NEW  TRIAL. 

1.  Criminal  Cases — Disqualification  of  Jurors. — A  person  accnsed  of 
crime  is  not  entitled  to  a  new  trial  on  the  ground  that  a  juror  had 
formed  and  expressed  an  opinion  before  he  was  selected,  if  he  was 
accepted  as  such  juror  without  examination  by  the  accused.  Smith  v. 
Staie,  20. 

%,  Affidavits  of  Jurors  are  not  admissible  to  show  that  the  jury  received 
evidence  after  they  retired  to  consider  their  verdict,  under  a  statute 
providing  that  a  juror  cannot  be  examined  to  establish  any  ground  for 
a  new  trial,  except  that  the  verdict  was  made  by  lot.  Smith  v.  State,  20. 

B.  Jury  Trial. — An  Instrucfion,  Though  Erroneous,  will  not  require 
the  granting  of  a  new  trial,  if  it  appears  from  the  evidence  that  no 
other  verdict  could  have  been  properly  returned  by  the  jury  under  in« 
structious  entirely  correct.     Chicago  etc.  R.  R,  Co,  v.  Kneirim,  259. 

NIGHT-TIME. 
See  Definitions. 

NOTARIES  PUBLia 
See  Suretyship,  1-3. 

NOTICK 
See  Adverse  Possession,  3;  Assignment,  2;  Mortgaoes,  2. 

NUISANCE. 

1.  Nuisance — Pollution  of  Well — Scienter,  — To  recover  damages  for  the 
pollution  of  a  well  it  is  enough  that  it  was  the  natural  and  probable 
consequence  of  the  defendant's  acts.  It  is  not  necessary  that  the  fact 
of  contamination  was  known  to  the  defendant.  Beattiee  Qaa  Co,  v. 
Thomas,  711. 

t.  Nuisance — Pollution  of  Well — Evidence. — In  an  action  to  recover 
damages  for  the  pollution  of  a  well,  evidence  that  the  injury  can  be 
avoided  by  the  digging  of  a  new  well  is  admissible  in  mitigation  of 
damages,  but  is  no  defense  to  the  action.  Beatrice  Gas  Co.  v.  Thomas, 
711. 

I.  Nuisance — Pollution  of  Well —Evidence. — After  the  plaintiff,  in  an 
action  to  recover  damages  for  the  pollution  of  his  well,  has  introduced 
evidence  that  other  wells  in  the  neighborhood  were  likewise  affected, 
defendant  should  be  allowed  to  show  that  other  wells  a  great  distance 
away  were  similarly  polluted,  as  this  would  tend  to  show  that  the  cause 
in  both  cases  was  a  general  one,  affecting  the  whole  region,  and  not  the 
act  of  defendant.  Such  evidence,  however,  should  be  confined  within 
reasonable  limits  to  avoid  the  danixer  of  introducing  collateral  issues 
into  the  trial.     Beatrice  Oaa  Co.  v.  Thomas,  711. 
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CoNTiMumo  NoisANCK— Pollution  ofWell— Mbasttkhot  Damages. — 
the  pollution  of  a  well  causes  permanent  and  irremediable  damage  to 
plaintiff's  land  be  is  entitled  in  one  action  to  all  damages,  present  or 
prospective;  but  if  temporary  in  cbaracter,  and  capable  of  being  avoided 
in  the  future,  he  can  recover  damages  only  np  to  the  commencement  of 
the  action,  as  the  cuiitamiuation  is  then  in  the  nature  of  a  coutinniog 
nuisance.     Beatrice  Oas  Co.  v.  Thomas,  711. 

Pollution  or  Well — Damages. — One  who  collects  injurious  or  offensive 
matter  upon  his  premises,  which,  by  percolation,  transmission  through 
mibterranean  streams,  or  otherwise,  pollutes  his  neighbor's  well,  ia  UabI* 
for  the  damages  sustained.     Beatrice  Oat  Co.  v.  Th'>ma$,  711. 
See  Municipal  Corporations,  5,  6;  Watibs,  12i 

OBSTRUCnONS. 
See  Waters,  9. 

OFFICERS. 

Public  Office. — The  Titlb  to  a  Public  Office  may  be  tried  in  proceed* 
logs  against  a  person  claiming  to  be  entitled  to  such  ofiSce,  though  be 
has  not  yet  taken  possession  of  it,  if  the  statute  declares  that,  when 
several  persons  claim  to  be  entitled  to  the  same  office  or  franchise,  a 
petition  may  be  filed  against  all,  or  any  portion  of  them,  in  order  to 
try  their  respective  rights  thereto,     StcUe  v.  Van  Beek,  397. 

PuBUC  Office.— An  Alien  is  not  Entitled  to  hold  a  public  office, 
though  there  is  no  constitutional  or  statutory  provision  expressly  ex- 
eluding  him  from  such  right-.     State  v.   Van  Beel;  397. 

Public  Office.— An  Alien  Elected  to  a  Public  Office  is,  on  subse* 
qnently,  and  before  the  time  when  he  is  required  to  qualify  for  the 
office,  becoming  a  naturalized  citizen,  entitled  to  hold  such  office  and 
discharge  the  duties  thereof,  if  there  is  no  constitutional  or  statutory 
provision  expressly  requiring  him  to  be  qualified  therefor  at  the  time 
of  his  election.     Stale  v.   Van  Beek,  .^97. 

Rstoppel  to  Deny  Official  CAPAcnr. — If,  under  the  provisions  of 
law,  the  office  of  county  attorney  is  the  same  as  that  of  prosecuting 
attorney,  one  who,  though  elected  as  county  attorney,  assumes  the 
duties  of  the  office  of  prosecuting  attorney,  and  collects  delinquent 
taxes  as  such  officer,  is  estopped  to  deny  that  he  is  fillint(  that  office  in 
an  action  against  him  by  the  county  to  recover  for  taxes  so  collected 
by  him.     County  of  Spokane  y.  Allen,  830. 

ArroRNKY  Feus  fob  Collecting  Taxes- EIxtka  Compensation — At- 
torney fees  paid  by  delinquent  taxpayers  upon  tax  collections  made 
by  a  county  attorney  whose  duty  it  is  to  collect  such  taxes  and  whose 
salary  is  fixed  by  law  cannot  be  retained  by  him  as  compensation  for 
duties  extrinsic  to  his  office.  The  retention  of  tiuch  foes  by  him  ie 
extra  compensation,  and  contrary  to  a  constitutional  prohibition  upon 
the  increase  of  the  compensation  of  a  public  officer  during  his  term  of 
office.     County  of  Spokane  v.  Allen,  830. 

Public  Office.— The  Right  to  a  Public  Office  is  not  Forfeited  by  the 
failure  to  qualify  at  the  time  designated  in  the  statute,  if  such  qualifi* 
cation  was  prevented  by  an  injunction  or  other  proceeding  by  which 
the  right  or  power  to  qualify  was  temporarily  suspended.  State  r,  Vaik 
Beek,  397. 
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7.  Ofwcial   Bonds  —  Liabilitt   of  Sureties.  —  Sureties  on   an   official 

bond  are  presumed  to  take  notice  of  the  fact  that  changes  may  be 
made  concerning  the  duties  of  their  principal,  and  when  these  changes 
are  made  in  matters  of  minor  importance,  which  ad  a  whole  do  not  sub- 
etantially  increase  their  liabilities,  they  are  not  exonerated  nor  released 
by  such  changes.     County  of  Spokane  v.  Allen,  8o0. 

8.  Official  Bonds  —  Liability  of  Sureties. — If   an  entirely  new  and 

distinct  class  of  duties,  not  germane  to  the  office,  are  imposed  upon 
a  public  officer,  his  sureties  are  not  liable  to  answer  for  the  faithful 
performance  of  the  added  responsibilities.  County  of  Spokane  v.  Allen, 
830. 

9.  Official    Bonds  —  Liability  of  Sureties    for   Additional  Duties 

Imposed  on  Officer. — If,  after  a  county  attorney  has  been  elected, 
given  an  official  bond,  and  has  assumed  the  duties  of  the  office, 
a  statute  is  enacted  imposing  upon  him  the  new  and  additional  duties  of 
collecting  and  accounting  for  delinquent  taxes,  such  duties  are  not  ger- 
mane to  his  original  office,  and  the  sureties  on  his  official  bond  are  not 
liable  for  the  nonperformance  by  him  of  the  new  and  additional  duties 
thus  imposed.  County  of  Spokane  v.  Allen,  830. 
See  Equity,  3;  Leoislatctre;  States,  1-4;  Suretyship,  1-3j  Trespass,  1. 

ORDINANCES. 
See  Municipal  Corporations,  10. 

PARENT  AND  CHILD. 

1.  Right  to  Cdstody. — A  charitable  corporation  having  no  legal  right  to 

the  custody  of  a  minor  child  cannot  retain  such  custody  as  against  its 
parents,  no  matter  whether  they  are  proper  custodians  or  not.  LoveU 
V.  House  of  the  Oood  Shepherd,  839. 

2.  Right  of  Parent  to  Custody. — Before  parents  can  be  deprived  of  the 

custody  or  comfort  of  their  minor  child  a  case  must  be  made  which  is 
sufficiently  extravagant,  singular,  and  wrong  to  meet  the  condemnation 
of  all  decent  and  law-abiding  people,  without  reg  ird  to  religious  belief 
or  social  standing.     Lovell  v.  House  of  the  Oood  Shepherd,  839. 

8.  Right  of  Parent  to  Custody. — The  fact  that  the  mother  of  a  minor 
child  is  a  passionate,  coarse,  vulgar,  and  pugnacious  woman,  and  that 
the  father  is  addicted  to  the  excessive  use  of  intoxicants,  and  has  other 
debasing  habits,  is  not  sufficient  to  deprive  them  of  the  custody  of  the 
child.     Lovell  v.  House  af  the  Good  Shepherd,  839. 

4.  Right  to  Custody — Estoppel. — If  a  charitable  corporation  has  no  legal 
right  to  the  custody  of  children  placed  in  its  charge  a  mother  who 
has  placed  her  minor  child  in  charge  of  such  institution,  under  a  prom- 
ise that  the  child  should  remain  there  until  eighteen  years  of  age,  is 
not  estopped  to  assert  her  right  to  the  custody  and  control  of  the  child 
at  any  time  before  it  arrives  at  such  age.  Lovell  ▼.  House  qf  the  Oood 
Shepherd,  839. 

See  Damages,  4b 

PAROL. 
See  Evidence,  10. 

PARTIES. 
See  Specific  Peuformanck,  5. 


Index.  1005 

PARTTTION. 

Ibtatks  bt  Entirbtt  arb  Dissolved  bt  Divorck;  they  then  become  t«n- 

•aoiea  in  oommou,  and  may  be  partitioned.     Ruuellr,  Btuaeii,  681. 

PARTNERSHIP. 

1.  What  Constitutes. — Parties  having  a  commnnity  of  interest  in  the  cap- 

ital employed  in,  and  in  the  profits  derived  from,  a  busineaa  are  part- 
ners  as  to  third  persons.      ]Vel)ater  v.  Clark,  217. 

2.  AoRKEMENT  FOR— What   CONSTITUTES. — A  Written  agreement  disclos- 

ing a  transaction  in  whicli  the  parties  thereto  have  a  community  of  in- 
terest in  the  capital  employed,  as  well  as  a  community  of  interest  in 
the  profits  arising  therefrom,  constitutes  them  partners  as  to  third 
persons,  and  liable  as  such,  notwithstanding  the  fact  that  the  transac- 
tion is  sought  to  be  concealed  under  the  guise  of  a  lease.  Webster  v. 
Clark,  217. 

8.  What  Constitutes. — A  trade  arrangement  entered  into  upon  such  a 
basis  that  the  parties  thereto  have  a  commuuity  of  interest  in  the  cap- 
ital stock  engaged  therein,  and  a  community  of  interest  in  the  profit* 
resulting  therefrom,  constitutes  a  partnership  and  the  parties  thereto 
partners.      Webster  v.  Clark,  217. 

4i  Agreement  for. — If  an  agreement  under  which  a  business  arrange- 
ment is  carried  on,  and  which  is  claimed  to  be  a  partnership,  is  in 
writing,  free  from  am'oiguity  or  doubt,  its  legal  effect  must  be  de- 
termined, as  a  matter  of  law.  and  the  intention  of  the  parties  gathered 
therefrom;  but,  if  the  language  employed  leaves  the  true  meaning  in 
doubt,  the  construction  put  upon  the  contract  by  the  parties  thereto 
may  be  looked  to  in  determining  its  legal  effect.  Webster  ▼.  Ciarkf 
217. 

S.  LIABILIT7  OF  One  Held  Out  as  Partner. — One  who  is  not  actaally  a 
partner,  and  who  has  no  interest  in  a  partnership,  cannot  by  reason 
of  having  held  himself  out  to  tiie  world  as  a  partner  be  held  liable  as 
such  on  a  contract  made  by  the  partnership  with  one  who  has  no 
knowledge  of  the  holding  out.      Webster  v.  Clark,  217. 

%,  LiABiLiTT  OF  One  Held  Out  as  Partner. — Except  when  one  allowa 
the  public  or  individual  dealers  to  be  deceived  by  the  appear. i:icc.i  of 
partnership  when  none  exists  he  is  never  to  be  charged  as  a  partner, 
nuless,  by  contract  and  with  intent,  he  has  formed  a  relation  in  which 
the  elements  of  a  partnership  are  to  be  found.      Webster  r.  Clark.  217. 

I.  A  Mobtoagk  Made  bt  the  Members  of  a  Partnership  on  the  firm 
property  to  secure  the  individual  debt  of  one  of  its  members  is  not 
fraudulent  as  against  creditors  of  the  firm,  and  they  are  not  entitled 
to  have  it  vacated  because  its  enforcement  will  prevent  the  firm  prop- 
erty from  being  applied  to  the  satisfaction  of  the  firm  obligations. 
Smith  V.  SmUh,  359. 

%>  The  Right  of  Firm  Creditobs  to  Patmeni  Got  of  Firm  Assets. — 
The  creditors  of  a  firm  have  no  lien  on,  or  equity  in,  the  partnership 
property.  Tiierefore,  with  the  consent  of  the  partners,  it  may  be  ap- 
plied to  the  payment  of  their  individual  debts,  though  the  firm  is  then 
insolvent.  The  partnership  creditors  are  not  entitled  to  set  aside  snob 
payment  as  fraudulent  as  against  them.     Smith  v.  Smith,  3o9. 

•.  Judgments  Against  Partners— Designation  of  Partiks.  —  A  judg- 
ment describing  the  parties  against  whom  it  is  rendered  by  their  part- 
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nersTiip  name  is  valid,  although  in  the  action  in  which  the  judgment  b 
rendered  they  are  sued  as  individuals  composing  a  partnership  and  ai 
joint  debtors,  and  designated  by  their  individual  names  in  the  plead- 
ings,  inclu'Uiig  the  caption  to  the  judgment  entry  itself.  Olson  Tt 
Veazle,  855. 

See  Insuranck,  5;  Trademarks,  6. 

PATENTS. 

1.  As  EviDKNCB. — In  an  action  of  ejectment  based  upon  a  government 
patent  to  land  regular  upon  its  face,  the  patent  is  at  least  prima  facit 
evidence  of  a  good  conveyance,  and,  in  the  absence  of  any  thing  to 
impeach  it,  should  be  admitted  in  evidence.     Johnson  v.  Drew,  172. 

H.  Validity— Ejectment. — A  patent  to  land  not  under  the  control  of, 
nor  subject  to  disposition  by,  the  general-land  office  is  void.  Its  in* 
validity  may  be  shown  in  an  action  of  ejectment  to  recover  the  land. 
In  such  a  case  plea  setting  up  equitable  grounds  of  defense  cannot  be 
filed.     JohTison  v.  Drew,  172. 

Z,  Validity — Presumption. — A  patent  in  due  form  of  law,  sufficient  on 
its  face  to  convey  the  title  to  the  land  therein  described,  and  purport- 
ing to  have  been  issued  by  the  proper  officers  of  the  government,  is  prima 
facie  valid  in  an  action  at  law.     Johnson  v.  Drew,  172. 

4.  Mere  Occupant  of  Lan d  cannot  Question, — A  mere  occupier  of  pub- 
lic land  without  any  paper  title,  or  any  right  of  entry,  or  any  authority 
of  law,  is  a  trespasser,  and  has  no  right  to  question  the  legality  of  • 
patent  to  the  land  issued  by  the  general  land-office.  Johnson  v.  Drew, 
172. 

5.  AiTACK  UPON  Validity  of. — A  patent  to  public  land  issued  by  the 
general  land-office,  and  not  void  upon  its  face,  cannot  be  questioned, 
either  directly  or  collaterally,  by  persons  who  do  not  show  themselves 
to  be  in  privity  with  a  common  or  paramount  source  of  title.  Johnson 
V.  Drew,  172. 

6.  Validity  —  Collateral  Attack.  —  The  action  of  the  general  land- 
office  in  issuing  a  patent  for  any  of  the  public  land  subject  to  sale  is 
conclusive  at  law  of  the  legal  title,  until  set  aside  by  proper  direct  pro- 
ceedings, and  cannot  be  collaterally  attacked.  Such  patent  is  also  con- 
clusive in  equity  until  set  aside  in  a  proper  proceeding  on  the  ground 
that  the  land  officers  have  misconstrued  the  law,  or  that  their  judg- 
ment has  been  so  affected  by  misrepresentation  or  fraud  as  to  deprive 
a  party  of  liis  just  rights.    Johnson  v.  Drew,  172. 

7.  Validity — Attack  upon. — Patents  to  land  purporting  to  have  been 
issued  under  authority  of  the  general  government,  but  shown  to  have 
been  issued  without  authority  of  law,  as  when  the  land  undertaken 
to  be  conveyed  has  never  been  subject  to  the  control  and  disposition 
of  the  government,  or,  if  so,  was  withdrawn  from  sale  when  the  patent 
issued,  or  in  fact  never  belonged  to  the  government,  are  void,  and 
their  invalidity  may  be  shown  as  a  defense  in  an  action  at  law  for  the 
possession  of  the  land.     Johnson  v.  Drew,  172. 

PAYMENT. 
See  Insuranck,  1. 

PENALTY. 
See  Corporations,  18,  19,  Damages,  6-8. 
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PERSONAL   PROPERTY. 

L  FrxTURKS— BaiLDiNtJS  on  Anothbr's  Land. -It  U  entirely  competent 
for  parties  to  agree  that  buildings  shall  remain  tlie  personal  property  of 
him  who  erects  them,  and  such  an  agreement  may  be  either  express  or 
implied  from  the  circumstances  under  which  the  buddinf^  are  erected. 
MerclKinU'  Nat.   Bank  v.  Stanton,  41)1. 

2.  FiXTOKBs  — BuiLDtNG3  ON  Another's  Land. — If  buildings  are  eoa« 
•tructed  on  laud  by  oue  having  no  estate  therein,  and  hence  no  interest 
in  enhancing  its  value,  by  the  permission  or  license  of  the  owner,  aa 
agreement  that  the  structures  shall  remain  the  property  of  the  person 
erecting  them  will  be  implie>1,  in  the  absence  of  any  facts  or  circnm* 
stances  tending  to  show  a  different  intention.  MerchanU*  Nat,  Bank  r. 
Stanton,  491. 

PLATS. 

See  DsDiCATioN. 

PLEADING. 

MisJoiNDXB  OT  Causes  or  Action— DEMaRRER. — If  a  complaint  contains 
a  statement  of  one  good  cause  of  action,  and  an  attempted  statement 
of  another  calling  for  a  species  of  relief  which  cannot  be  granted  an* 
der  any  state  of  the  pleadings,  a  denmrrer  for  misjoinder  of  causes  of 
action  does  not  lie,  provided  the  complaint  contains  a  continuous  state* 
ment  of  facts  and  is  not  divided  into  separate  counts  or  causes  of  ao* 
tion.     Timet  Publishing  Co.  v.  City  of  Eoerelt,  865 

See  Cabbikrs,  2;  Ejectment,  1;  Fraudulknt  Convbtahcxs,  S)  Mdvi* 
CIPAL  Corporations,  1;  NKauoBMC^  L 

POWER  OF  AITORNEY. 
See  Aqknot,  1,  3. 

POLLUTION. 
See  NuiSANCK;  Waters,  12^ 

PREFERENCES. 
See  AaaiQUUMsr  roR  the  Benefit  op  Creditors,  3-7;  Costobatiohi,  14- 

16;  FRAUrULENTCONVETANCBS,    8. 

PRESENTMENT, 
tjee  Checks,  2-5. 

PRESUMPTION. 
See  KviDKiCE,  8;  Patents,  3;  Statdtes,  «;  Willi,  & 

PRINCIPAL  AND  AGENT. 
See  AoBNCT. 

PRINCIPAL  AND  SURETY. 
See  SuRETTSUiP. 

PRIORITY. 
Bee  Mbcuanic's  Liev,  7. 
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PRIVILEGED  COMMUNICATIONS. 
See  Attornet  and  Client,  3,  4;  Slamdkb,  1,  2. 

PROBABLE  CAUSE. 
See  Akrest,  1-3. 

PROCESS. 
JvDOMBNTS  —  Service  by  Publication, — Constructive  service  of  process 

by  publication  addressed  to  •' Joha  McCorkle  and McCorkle,  his 

wife,"  he  being  then  dead,  is  no  notice  as  to.  her  of  the  pendency  of  the 
action;  and  a  judgment  based  on  such  constructive  service  of  process 
alone  is  void  as  to  her,  and  she  is  entitled  to  have  it  set  aside.  Thomp- 
ton  V.  McCorkle,  334. 

PROFITS. 
See  Damages,  2. 

PROXIES. 
See  CoKPORATioNS,  3,  6. 

PUBLIC  LAND. 

L  Grant  or  Pdblio  Lands — Collateral  Attack  upoh. — A  grant  of  pub- 
lic lands  cannot  be  impeached  collaterally  unless  it  is  void  upon  its 
face.  It  must  be  assailed,  if  at  all,  by  a  direct  proceeding  to  review 
the  determination  of  the  commissioners  of  the  land'OflBce,  or  by  an  ac- 
tion in  equity  to  set  it  aside,  and  tlie  recitals  in  it  are  prima  facie  evidence 
of  its  regularity  and  of  compliance  with  the  preliminary  requisites  of 
the  statute.     Saunders  v.  New  York  etc.  R.  R.  Co.,  729. 

S.  Lands  Under  Navigable  Waters,  State  Title  to  and  Power  Over. — 
While  the  state  holds  the  title  to  lands  under  navigable  waters  in 
A  certain  sense  as  trustee  for  the  public,  it  is  competent  for  the  su- 
preme legislative  power  to  authorize  and  regulate  grants  of  the  same 
for  the  public  and  such  other  purposes  as  it  may  determine  to  be  for 
the  best  interest  of  the  state;  and  the  legislature  may  authorize  the 
commissioners  of  the  lanJ-office  to  grant  to  a  railroad  company  sncti 
lands  covered  by  navigable  waters  as  may  be  required  for  the  purposes 
of  the  road.  Saunders  v.  New  York  etc.  R.  R.  Co.,  729. 
See  Patents. 

PUBLIC  POLICY. 
8m  Contracts,  11-13;  Corporations,  10,  11. 

PURITY  OF  ELECTIONS. 
See  Contempt;  Witnesses,  6-7i 

QUIETING  TITLE. 
See  Cloud  on  Titxm, 

QUITCLAIM. 
See  Deeds,  5,  & 
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RAILROADS. 

1.  Strekts— Railway  Fkanchisk  on— Ejectment  bt  Abuttiwo  Ownkb. — 
The  owner  in  fee  of  land  abutting  upon  a  public  street  in  an  incorpo* 
rated  town  cauuot  maintain  an  action  of  ejectment  against  a  railway 
oompauy  which,  under  and  by  virtue  of  an  ordinance  of  the  towa 
trustees  empowering  it  to  do  so,  has  constructed  and  is  nsiug  a  railway 
track  apoti  and  over  the  public  street,  upon  the  side  or  half  thereof 
adjoining  the  land  of  such  abutting  owner.  Montgoinei-y  r.  8aiUa  Anck 
etc  By.  Co.,  89. 

I.  Sbrtitudes — UsK  OF  Stbeet  for  Railway  Porposks — Damaqu. — The 
use  of  a  public  street  in  a  city  for  general  railway  purposes  does  not 
impose  any  new  burden  or  servitude  upon  the  owner  of  the  abutting 
land.  The  object  of  the  user  being  within  the  conceded  rights  of  the 
pablio,  the  methods  of  its  accomplishment  are  subject  to  legialativ* 
eontroL  They  are  also  subject  to  an  action  for  damages  by  an  abutting 
owner  whose  right  of  ingress  and  egress,  or  right  to  light  and  air,  will 
be  interfered  will),  wiiether  or  not  ho  may  be  vested  with  the  fee  to  the 
center  of  the  street.     Montgomerg  y.  fianla  Ana  etc  Ry.  Co.,  89. 

t.  Urban  Skrvitcdbs— Railway  Tracks— Compensation  to  Owner. — 
Urban  servitudes  are  essential  to  the  enjoyment  of  streets  in  cities,  and 
authorize  the  use  of  a  street  for  the  track  of  a  street-car  company  under 
•  license  by  the  city  authority,  without  compensation  to  the  owner  of 
the  fee.  It  makes  no  difference  whether  such  use  is  for  the  transporta- 
tion of  passengers  or  freight.     Montgomery  v.  Santa  Ana  etc.  Ry.  Co.,  89. 

i.  Municipal  Corporations- Streets — Railway  as  Additional  Use. — 
Laying  a  track  on  the  established  grade  of  a  street,  under  legislatiT» 
aathority,  and  operating  a  steam  railway  thereon,  does  not  subject  th» 
street  to  a  public  use  different  from  that  contemplated  io  the  original 
grant     Lockicood  v.   W abash  R.  R.  Co.,  752. 

6.  Carriers — When   liECoMS  Liable  as  Such. — Thongh  •  shipper  ha* 

agreed  to  load  his  property  in  the  car?,  and  has  not  yet  done  so,  the  car- 
rier  is  liable  for  its  loss  if  it  has  been  placed  in  his  freight-honse  for  the 
purpose  of  shipment,  with  the  consent  and  under  the  direction  of  his 
freight  agent,  and  it  is  ready  for  immediate  transportation,  and  the 
eause  of  delay  is  the  failure  of  the  carrier  to  faniab  the  requisite  cars. 
London  fie.  Ina.  Co.  v.  Rome  etc  R.  R.  Co ,  547. 
§,  Carriers  of  Live-stock— Construction  of  Contract  of  Shipment. — A 
provision  in  a  contract  for  the  carriage  of  livestock  that  "the  stock  is 
to  be  loaded,  nnloaded,  fed,  watered,  and  otherwise  cared  for,  while  in 
the  cars,  by  the  shipper  or  owner,  does  not  mean  that  the  duty  is  to  be 
performed  by  the  shipper  while  the  train  is  in  motion  and  without 
being  afforded  an  opportunity  by  the  carrier  to  perform  the  duty.  Oo 
the  contrary  the  carrier  must  afford  the  shipper  such  opportunity  if  the 
train  is  delayed.     Smith  r.  Michigan  Cent.  R.  R.  Co.,  440. 

7.  Carriers  of  Livestock- Liability  as  Bailee. — A  railroad  company 

accepting  livestock  for  transportation  ander  a  contract  providing  that 
it  "  is  to  be  loaded,  nnloaded,  fed,  watered,  and  otherwise  eared  for, 
while  in  the  cars,  by  the  shipper  or  owner"  thereby  becomes  a  baile* 
for  hire,  and,  having  control  of  the  cars  in  which  the  stock  is  shipped, 
is  bound  to  furnish  the  shipper  an  opportunity  to  give  the  animals  tha 
•are  they  may  require  in  case  the  train  is  delayed.  Smitk  T.  Miehigam 
Cent  R.  R.  Co.,  440. 
Am.  St.  Rep.,  Vou  XUII.— M 
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8.  Liability  TO  Person  RiDiNa  ON  Handcar. — A  young  child  cannot  re- 
cover from  a  railway  company  for  injuries  received  through  the  negli- 
gence of  the  company's  employees  while  the  chihl  was  riding  on  a 
handcar,  if  such  employees  had  been  ev^ressly  forbidden  by  the  rules 
of  the  company  and  otherwise  to  permit  persons  not  employees  to  ride 
on  such  cars,  and  there  was  no  custom  to  permit  persons  to  so  ride, 
•hown  to  have  been  known  to,  or  acquiesced  ia  by,  the  officers  of  the 
company.     Houslon  etc.  Ry.  Co.  v.  Boiling,  38. 

f.  Master  and  Servant. — It  is  the  duty  of  a  railway  corporation  to  exer- 
cise reasonable  and  ordinary  care  and  diligence  in  providing  and  keep- 
ing in  repair  reasonably  safe  machinery  and  appliances  for  the  use 
of  its  employees,  and  this  is  a  continuing  duty  requiring  the  corpora- 
tion to  exercise  reasonable  diligence  and  care  in  superviaion  and  in- 
spection.    Chicago  etc.  R.  R.  Co.  v.  Kneirim,  259. 

10.  Master  and  Sekvant. — A  Servant  of  a  Railway  Corporation  doks 
MOT  Assume  the  Risk  of  the  Negligence  of  Hi.s  Employer  in  failing 
to  have  the  machinery  and  appliances  in  a  reasonably  safe  condition. 
He  has  the  right  to  believe  the  cars  used  are,  as  to  their  repair,  in  a 
reasonably  safe  condition,  and  that  the  master's  duty  in  that  respect 
has  been  discharged.     Chicago  etc.  R.  R.  Co.  v.  Kneirim,  259. 

11.  Master  and  Servant — Fellow-servants,  Who  are.  When  a  Ques- 
tion OF  Fact. — Whether  a  helper  in  the  yard  of  a  railway  and  a  brake- 
man,  who  brought  the  train  into  such  yard,  and  the  inspectors  of  the  cars 
such  train  are  fellow-servants  is  a  question  for  the  jury,  and  it  is  not 
error  to  refuse  to  instruct  the  jury  that  these  employees  were  fellow- 
servants.     Chicago  etc.  R.  R.  Co.  v.  Kneirim,  '259. 

12.  Negligence,  Contribotory. — A  Helper  in  the  Yard  of  a  Railway 
Corporation,  whose  duties  require  him  to  catch  cars  while  in  motion, 
and  climb  on  and  set  the  brakes,  and,  when  making  up  a  train,  to 
couple  the  cars,  cannot  be  held  guilty  of  contributory  negligence  in  fail- 
ing to  examine  a  brake-rod,  wheel,  and  nut,  and  in  hot  discovering  that 
the  nut  which  held  the  wheel  on  the  brakestaff  was  off.  His  duties  are 
hot  the  same  as  those  of  a  brakenian  of  a  freight  train,  and  therefore  he 
cannot  be  held  to  be  negligent  in  not  discovering  defects  which  it 
would  have  been  the  dutyof  such  a  brakeman  to  discover.  Chicago  etc 
R.  R.  Co.  V.  Kneirim.  259. 

13.  Master  and  Servant — Vick-principals. — If  a  servant  of  a  railway 
corporation  is  intrusted  with  a  duty  that  belongs  to  his  principal  as  a 
primary  duty  the  negligence  of  such  servant  is  negligence  for  which  the 
principal  is  answerable  to  another  servant  injured  thereby.  Chicago 
etc  R,  R.  Co.  ▼.  Kneirim,  259. 

RAPE. 
See  Inc£ST. 

REAL  PROPERTY. 

Oiri  MtTSt  BO  Use  His  Property  as  not  to  injure  his  neighbor.     Beatrkt 

Oas  Co.  y.  Tkomaa,  1\\. 
See  Dauaoks,  3;  Insurance,  6,  12;  Municipal  CuRPOBATiOMa,  7;  Yxsbim 
Lands,  2;  Watkbs,  9. 
See  Vendor  and  Pukcuaskb. 
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receivers. 
B«e  Attorkbt  ahd  Clibkt,  2;  Corpobatioih,  1& 

RECORDS. 
8m  Demm,  4;  Exicutom  and  Administrators,  8;  JcRiSDionoir,  2;  Mobiw 

OAOE^,  2. 

RESCISSION. 
See  Specifio  PearoRMAifci;  4. 

RES  GESTiE. 
See  HoMiCLDiy  4, 

RES  JUDICATA. 
See  JoDOMBNTs,  4-6;  Mortoaou,  llL 

RELEASE. 
At   CoMMOir   Law   a   Merk  Possibility  was  not  the  inbjeot  of  releue, 
and  a  release  at  cominoii  law  was  held  to  operate  only  upon  a  preseal 
intereat.     In  re  EUaU  qf  Oarcelon,  134. 

REVOCATION. 
See  Wills,  12. 

RIPARIAN  RIGHTS. 
See  Wharves,  1;  Waters,  1-6,  9. 

SALES. 

L  Transfer  of  Heir's  Expectancy — Rule  at  Common  Law  and  in  Equitt 
— Statutory  Construction. — At  common  law  a  mere  posaibility,  snob 
aa  the  expectancy  of  an  heir,  was  not  regarded  as  SQch  an  existing  inter- 
eat as  to  be  the  sabject  of  a  sale  or  capable  of  passing  by  assignment; 
but  in  equity  the  rule  is  different,  and  agreements  for  the  sale  or  release 
of  expectancies,  if  fairly  made  and  for  an  adequate  consideration,  are 
enforced  upon  the  death  of  the  ancestor.  Sections  700  and  1045  of  the 
Civil  Code  were  intended  to  state  the  rule  of  the  common  law,  but  not 
to  make  any  change  in  the  equitable  rule.    In  re  estate  <^  Oardiier,  134. 

%  A  Delivery  of  Property  so  as  to  Pass  the  Title,  and  make  the 
transaction  an  executed  contract  of  sale,  must  be  a  delivery  of  the  prop- 
erty corresponding  with  the  order  or  contract  of  purchase,  which  is  a 
condition  precedent  to  the  vesting  of  the  tide  in  the  vendee.  AuUnum 
V.  CUfford  478. 

See  BAiLMEMTa,  1,  2;  Evidence,  10;  Executors  axd  Admuiirbatom^  1,  6} 
Vendor  and  Purchaser. 

SEARCHERS  OP  RECORDS. 
See  Limitations  or  Action%  4» 

SELF-DEFENSa 
See  Homicides,  tt. 
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SERVITUDES. 
See  Railroads,  2,  3. 

SETOFF. 
See  Taxes,  5. 

SHERIFFS  SALES. 
See  J  UDiciAL  Sales, 

SLANDER. 

L  Pbivilegk — Discussion  of  Official  Conduct. — A  member  of  a  city 
council,  during  a  session  thereof,  is  not  privileged  to  falsely  call  another 
city  officer  a  "thief,"  although  the  term  is  intended  to  apply  to  his 
official  conduct,  if  there  is  no  inquiry  pending  or  proposed  as  to  such 
conduct.     Callahan  v.  Ingram,  583. 

2.  Privilege  —  Question  of  Law.  — In  an  action  of  slander  the  question 
whether  the  occasion  on  which  tlie  words  were  spoken  was  such  as 
to  make  the  communication  one  of  privilege  is  always  a  question  of  law 
for  the  court,  when  there  is  no  dispute  as  to  the  circumstances  under 
which  it  was  made.     Oailnhan  v.  Ingram,  583. 

8.  Implied  Malice.  —  Exemplary  Damages  may  be  recovered  in  an 
action  for  slander  when  defamatory  words  are  spoken  with  implied 
malice,  as  well  as  when  they  are  spoken  with  express  malice,  and  malice 
is  implied  from  the  willful  utterance  of  falsehoods  concerning  another, 
wherebj'  injury  is  done  to  his  character.     Callahan  v.  Ingram,  583. 

4.  Exemplary  Damages  —  Question  for  Jury.  —  Exemplary  damages 
may  always  be  given  in  actions  for  slander  when  the  defamatory 
words  are  maliciously  spoken,  but  whether  such  damages  should  be 
given  in  any  case  is  a  matter  within  the  discretion  of  the  jury.  If  the 
defendant  has  put  in  evidence  circumstances  tending  to  rebut  malice, 
exemplary  damages  can  only  be  awarded  in  case  the  jury  is  satisfied 
that  the  words  were  maliciously  spoken,  and  the  jury  should  be  so 
instructed.     Callahan  v.  Ingram,  583. 

B.  Evidence. — In  an  action  for  slander  a  person  who  heard  the  defama- 
tory words  uttered  cannot  testify  as  to  his  understanding  of  their  mean- 
ing.    Callahan  v.  Ingram,  583. 

6.  Malice  —  Evidence. — In  an  action  for   slander  statements  by  others 

than  the  defendant  about  the  matter  respecting  which  the  slanderous 
words  were  spoken  are  admissible  in  evidence  to  show  want  of  actual 
malice.     Callahan  v.  Ingram,  583. 

7.  Damages  —  Evidence    in    Mitigation.  —  Evidence    of    the    intention 

and  motive  of  the  defendant  in  slander  in  speaking  the  defamatory 
words  is  admissible  in  evidence  for  the  purpose  of  mitigating  the  pun- 
ishment, by  way  of  exemplary  damages,  but  not  for  the  purpose  of 
mitigating  the  actual  damages.     Callahan  v.  Ingram,  583. 

8.  Innuendo.  —  The  office  of  an  innuendo  in   a  declaration   for  slander 

is  to  set  a  meaning  upon  words  or  language  of  doubtful  or  ambiguous 
import;  and  which,  if  taken  alone,  are  not  actionable.  In  case  the 
defamatory  meaning  is  apparent  from  the  words  nsed  no  innuendo  is 
necessary.     Callahan  v.  Ingram,  583. 

9.  Ihnuendo.  —  If   the  words  alleged  as  slanderous  are  actionable  per  m 

an  innuendo  limiting  their  meaning  may  be  disregarded.  Callahan  v. 
Ingram,  583. 
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10.  iNirusNDO,  When  Disrkoardbd. — A  declaration  falsely  made  that  a 
a  persou  is  a  "downright  thief "  is  slanderous  and  actionable  per  te, 
and,  if  alleged  with  an  innuendo,  is  ground  for  recovery  of  damages 
without  proof  that  the  words  were  spoken  in  the  sense  alleged  in  tha 
innuendo.     CallaJian  v.  Ingram,  583. 

SPECIFIC  PERFORMANCE. 
1.  Sfkcifio  PERroRHANCB  IS  A  Matteb  OF  DISCRETION  in  the  court  which 
withholds  or  grants  relief,  according  to  the  circumstances  of  each  par> 
tic'.ilar  case,  when  the  general  rules  and  principles  which  govern  the  court 
will  not  furnish  any  exact  measure  of  justice  between  the  parties. 
Ko/ka  V.  Roskky,  685. 

i.    SpECITIU   PKRrOBHANCK  07   CONTKACTS  FOR  THK  SaLS  OV  LaND  is  Dot  S 

matter  of  right  in  either  party,  but  rests  in  the  sound  discretion  of  a 
court  of  equity.     Chabot  v.  Winter  Park  Co.,  192. 

5.  TiMB  AS  EsSBNOS  OF  CoMTRACr. —While  equity  does  not  regard  time  as 

of  the  essence  of  a  contract  for  the  sale  of  land  unless  expressly  mads 
so  by  the  contract,  yet  it  requires  that  one  who  seeks  specific  per< 
formauce  of  such  contract  shall  not  be  guilty  of  unreasonable  delay, 
and  shall  seek  his  redress  with  reasonable  promptness.  C/uibot  v.  tVim- 
ter  Park  Co.,  192. 

4.  Time  Within  Which  to  File  Bill.  —  What  is  a  reasonable  tims 
within  which  to  file  a  bill  for  specific  performance  of  a  contract  for  the 
sale  of  land  cannot  be  fixed  with  precision  by  any  general  rule,  bul 
such  delay  as  raises  a  presumption  that  the  party  has  abandoned  the 
contract  is  unreasonable,  and  is  equivalent  to  consent  to  rescission. 
Ckabol  V.   Winter  Park  Co.,  192, 

ft.  Paetibs. — After  an  owner  of  land  has  ignored  his  written  agreement  to 
convey  the  land,  by  conveying  to  another  under  a  prior  oral  contract, 
the  purchaser  who  has  paid  the  purchase  money  and  directed  the  deed 
to  be  made  to  a  third  person  is  a  necessary  party  to  a  bill  for  specifis 
performance  filed  by  the  holder  of  the  written  agreement  against  ths 
vendor  and  against  the  grantee  in  the  deed  to  have  the  latter  declared 
a  trustee  of  the  legal  title.     Maguire  v.  Heraly,  800. 

6.  Evidence  to  Defeat. — Any  evidence  that  shows  that  a  decree  of  specifie 

performance,  even  of  a  written  agreement  of  sale,  would  be  unfair  or 
inequitable,  is  sufficient  to  defeat  the  application.  Maguire  v.  Heratjf, 
800. 

7.  Damaobs. — If,  on  the  trial  of  a  bill  for  specific  performance  of  a  oon* 

tract  to  convey  land,  it  appears  that  the  vendor  has  made  the  exeon. 
tion  of  the  agreement  impossible,  by  the  performance  of  a  prior  contract 
of  sale  and  the  acknowledgment  and  delivery  of  a  deed  in  pursuance 
thereof,  his  liability  upon  the  second  contract  is  for  damages  only. 
Magttire  v.  Haraty,  800. 

&  Sale  to  Two  Vendees. — If  an  owner  of  land  enters  into  an  oral  oon« 
tract  to  sell  it,  and  subsequently  executes  a  written  agreement  to  sell 
the  same  land  to  another  party,  the  latter  is  not  entitled  to  speoifie 
performance  of  his  contract  in  order  to  prevent  the  vendor  from  exeoot* 
ing  and  carrying  out  the  first  contract.     Maguire  v.  Heraty,  800. 

f.  Compensation  for  Improvements. — If  a  vendee  in  possession  under  a 
contract  to  purchase  land  has  made  valuable  improvements  upon  ths 
faith  of  his  purchase,  and  the  contract  is  such  that  specific  performanos 
cannot  be  enforced,  the  vendor  may  be  compelled  to  refund  ths  par* 
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cbaM  money,  and  pay  the  actual  value  of  the  Improvements;  !n  order 
to  entitle  the  vendee  to  recover  for  improvements,  he  must  be  tree 
from  fault,  and  specific  performance  must  fail  by  reason  of  some  defect 
in  the  contract  or  noncompliance  with  the  statute  of  frauds.  Chaboi 
V.   Winter  Parle  Co.,  192. 

10.  Improvements — Compensation  fob  When  not  Allowed. — A  ven^ 
dee  in  possession  under  a  contract  for  the  purchase  of  land,  suing 
for  specific  performance,  who  fails  to  maintain  his  right  of  action,  not 
from  any  technical  defect  in  the  form  of  the  contract,  but  on  account 
of  his  own  laches,  negligence,  and  disregard  of  his  obligations,  is  not 
entitled  to  recover  for  improvements  erected  by  him.  Chaboi  v.  Whiter 
Park  Co.,  192. 

11.  Adjustment  of  Equities. — If  specific  performance  is  denied  because 
of  some  technical  defect  in  a  contract  for  the  sale  of  laud  the  court  may 
retain  the  bill  and  adjudicate  and  adjust  any  other  equities  which 
have  arisen  between  the  parties.     Chahotv.   Winter  Park  Co.,\92. 

12.  Specific  Performance  to  Prevent  Fraud. —If  an  oral  contract,  partly 
performed  by  one  party  and  wholly  by  the  other,  has  the  elements  of 
certainty,  and  is  established  by  clear  and  satisfactory  proof,  a  court  of 
equity  will  decree  a  specific  performance  of  it  if  nonfulfillment  would 
amount  to  a  fraud  on  the  one  who  has  performed  his  part.  Kofka  v. 
Roakhy,  685. 

IS.  Adoption  —  Specific  Performance  of  Contract  —  Agreement  to 
Make  Adopted  Child  an  Heir. — If  a  young  child  is  given  by  its 
parents  to  its  uncle  and  aunt  to  be  as  their  own,  under  an  agreement  to 
adopt  and  rear  it,  to  nurture  and  educate  it,  and,  at  their  death,  to 
leave  it  all  their  property,  and  it  takes  their  name,  not  knowing  its 
own  father  and  mother,  but  recognizing  its  uncle  and  aunt  as  such,  and 
lives  with  them  for  a  number  of  years,  and  until  they  die  possessed 
of  real  property  which  they  do  not  either  by  deed  or  will  transfer  to 
it,  there  is  such  a  part  performance  by  the  parties  as  will  entitle  the 
child  to  a  decree  giving  it  the  title  to  the  property,  by  way  of  specifio 
performance  of  the  contract.  Ko/ka  v.  Rosikcy,  685. 
See  Vendor  and  Purchaser,  2. 

STATES 

1.  liiABiLrrr  o»  State  fob  Negligent  Acts  of  its  Officers. — In  the  ab- 
sence of  a  statute  voluntarily  assuming  such  liability  the  state  is  not 
liable  in  damages  for  the  negligent  acts  of  its  ofScers  while  engaged 
in  discharging  ordinary  ofiicial  duties  pertaining  to  the  administratioa 
of  the  government  of  the  state.     Chapman  v.  State,  158. 

S,  Contracts  of  State — Rules  Applicable  to. — The  state  in  all  of  its  con- 
tracts and  dealings  with  individuals  is  governed  by  the  same  rules  ap- 
plicable in  determining  the  rights  of  private  citizens  contracting  and 
dealing  with  each  other.     Chapman  v.  Slate,  158. 

Ik  Liability  of  State  for  Breach  of  Contract — Negligence  of  Harbok 

Co.\tMI3SIONERS   IN    FAILING   TO    KeEP   WhaRF  IN  RePAIR.  — If  a  lot   of 

coal  is  received  at  a  public  wharf,  under  the  jurisdiction  of  the  state 
harbor  commissioners,  in  consideration  of  wharfage  and  dockage  paid 
to  them,  and  to  be  delivered  on  such  wharf  for  removal  therefrom,  but 
the  coal  is  lost  by  the  breaking  away  of  the  wharf,  through  the  neglect 
of  such  oihcers  to  keep  it  in  repair,  there  is  a  breach  of  contract  on  the 
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part  of  the  state,  and  it  is  liable  in  an  action  for  damages  for  loss  of  the 
coal,  thongh  it  may  not  be  liable  for  the  mere  negligeuce  of  the  harbor 
commissioners.     Chapman  v.  Slaie.  158. 

CONSTITOTIONAL   LaW  —  RlOHT  TO  SCK   StATB  UpON   CoNTRACTT  —  NbW 

Remedy  for  Previous  Liabilitt.— If  gooils  delivertsd  at  a  public  wharf 
under  the  jarisdiction  of  the  harbor  cominissiouers  are  lost,  the  state  is 
liable,  and,  thongh  the  only  existing  remedy  is  to  present  a  claim  to 
the  state  board  of  examiners  for  allowance,  or  to  appeal  to  the  legisla* 
tnre  for  an  appropriation  to  pay  the  same,  it  is  not  unconstitutioual  for 
the  legislature  to  afterward  give  the  right  to  sue  the  state  upon  its 
contract,  as  it  does  not  thereby  create  any  liability  or  cause  of  action 
against  tlie  state  where  none  existed  before.  Chapman  v.  State,  158. 
Claim  Against  State — Action  of  Board  or  Examiners  in  Rbjectikq 
NOT  CoNCLOSiVE. — The  action  of  the  board  of  examiners  in  rejecting* 
claim  for  breach  of  contract  on  the  part  of  the  state  is  no  bar  to  an 
action  allowed  by  law  upon  the  rejected  claim.  Chapmanr.  State,  158. 
See  LEQiSLATaRB;  Waters,  8b 

STATUTE  OF  FRAUDS. 
See  Contracts,  8,  9;  Debtor  and  Cbbditob. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STATUTES. 

,  Passaob  of  Laws  —  Evipencb. — E»ery  bill  signed  and  approved  as 
requited  by  the  constitution  is  presumed  to  have  been  properly  passed. 
The  absence  from  the  journal  of  either  house  of  an  entry  showing  that 
a  particular  thing  waa  done  is  no  evidence  that  it  was  not  done,  unless 
the  constitution  requires  the  entry  to  be  made.  It  does  not  require  an 
entry  showing  that  a  bill  was  read  on  three  different  days,  or  that  it  was 
passed  under  a  suspension  of  the  rnle.  Hence,  the  act  of  18^9,  known 
as  the  "Probate  Code,"  must  be  presumed  to  hare  been  properly  passed. 
In  re  EIIm  Estnie,  514. 

.  CONSIITDTIONAL  LaW  —  CoNSTBDCriON  OF  STATUTES — "ElOHT-HOOB 
Law." — A  statute  declaring  that  a  day's  work  for  all  classes  of  mecbau* 
ics,  servants,  and  laborers,  excepting  those  engaged  in  farm  or  domestio 
labor,  shall  not  exceed  eight  hours,  and  that  for  working  any  employee 
over  the  prescribed  time  the  employer  shall  pay  extra  compensation 
in  increasing  geometrical  progression  for  the  excess  over  eight  hoars, 
is  unconstitutional  as  being  special  legislation,  discriminating  against 
farm  and  domestic  laborers,  ami  as  denying  the  constitutional  right  of 
parties  to  contract  with  reference  to  compensation  for  servicea.  Low  r. 
Ree»  Printing  Co.,  670. 

L  Constitutional  Law— Construction  of  Statutes.— If  it  appears  that 
void  sections  of  an  act  formed  an  inducement  to  its  passage,  no  part 
of  the  act  can  be  sustained  as  constitutional.  Low  v.  ^ee«  Printing  Co., 
670. 

i  Constitutional  Law— "  Eight-hour  Law"  as  a  Police  Regulation. — 
Legislation  which  seeks  to  make  ei>{ht  hours  constitute  a  day's  work  is 
not  justified  as  a  police  regulation,  for,  umler  the  pretense  of  the  exer- 
cise of  that  power,  the  legislature  cannot  prohibit  harmless  aeU  nol 
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concerning  the  health,  safety,  or  welfare  of  society,  such  as  a  contract 
fixing  the  time  and  compensation  for  services.  Low  v.  Bees  Printing  Co,f 
670. 
6.  Statutokt  Construction — Common  Law. — Provisions  of  the  code,  so  far 
as  they  are  substantially  the  same  as  existing  statutes  or  the  common 
law,  must  be  construed  as  continuations  thereof,  and  not  as  new  enact* 
ments.     In  re  estate  of  Oarcelon,  \M. 

6.  Statutory  Construction. — The  Presumption  is,  that  the  legislature,  ia 

the  enactment  of  statutes,  does  not  intend  to  overturn  long-established 
principles  of  law,  unless  such  intention  is  made  to  clearly  appear  either 
by  express  declaration  or  by  necessary  implication.  In  re  estate  of 
Oarcelon,  134. 

7.  Personal  Privilege— Construction. — A  statute  ia  to  be  construed 

with  reference  to  its  manifest  object,  and  so  aa  to  give  effect  to  such 
object  consistently  with  the  constitution.  A  statute  involving  a  per- 
sonal privilege  or  right  conferred  upon  an  individual  by  the  constitution 
18  to  be  liberally  construed  in  favor  of  the  individual.  Ex  parte  Colten, 
127. 

8.  Construction  —  Meaning    of    •'  Attestation  " — Proof    of   Foreign 

Judicial  Records— Evidence. — Section  1906  of  the  Code  of  Civil 
Procedure  of  California,  proviJiag  how  the  judicial  record  of  a  foreiga 
court  may  be  proved  refers  to  exemplified  copies  of  an  original  record, 
and  not  to  the  original  record  itself.  The  word  "copy"  is  included  in 
the  word  "attestation"  used  in  that  section,  and  which  is  used  in  its 
secondary  or  technical  sense,  to  denote  the  certification  by  the  keeper 
of  a  record  of  tlie  verity  of  a  copy.      Wickeraham  v.  Johnson,  118. 

9.  Laws  of  Another  State — Proof  of  Construction  of. — The  constmo* 

tion  of  a  statute  of  another  state  may  be  shown  by  the  testimony  of  a 
lawyer  practicing  therein.     BoUinyer  v.  Gallagher,  791. 

10.  Laws  of  Another  State — Proof  of  Construction.— The  constructioa 
of  a  statute  of  another  state  by  the  courts  of  that  state  may  be  shown 
either  by  one  familiar  with  or  by  the  published  reports  of  the  decisions 
made  by  such  courts  or  both  methods  may  be  used  in  the  same  case. 
Bollinger  v.  Gallagher,  791. 

See  Constitutional  Law;  Corporations,  3-7. 

STIFLING  COMPETITION. 
See  Judicial  Salbb. 

STOCK, 
See  CoRFORATioNs,  1-3,  13L 

STOCKHOLDERS. 

See   CORFORATIONS,  1-i. 

STREETS. 
See  Municipal  Corporations,  5-8;  Railroads,  1-i, 

SUBROGATION. 
1.  RioHT  OF  Volunteer  to. — A  mere  volunteer  who,  without  any  dnty, 
moral  or  otherwise,  pays  the  debt  of  another,  ia  not  entitled  to  subro> 
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gation.  Subrogation  does  not  arise  in  favor  of  a  stranger,  bat  only  la 
favor  of  a  party  who,  on  some  sort  of  compulsion,  discharges  a  debt 
against  a  common  debtor.  Campbell  v.  Foster  Horm  Assn.,  818. 
Z  VoLUNTEKE — MoRTOAQES. — A  mere  volunteer  who  pays  off  a  mortgage 
without  the  knowledge  or  consent  of  the  mortgagor  ia  not  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee  under  hit  mortgago. 
CatnjfbtU  v.  Foster  Home  Assn.,  818. 

SUBSTITUTION. 
See  Attorn  BT  and  Clibnt,  S. 

SURETYSHIP. 

L  JuDOMKiiT — Official  Bond— Evidence— SoRETiBs, — A  Judgment  reoov- 
ered  against  the  principal  upon  an  official  bond,  for  official  misconduct, 
ia  pj-ima  facie  evidence  a«;ain8t  the  sureties  in  an  action  against  them  on 
the  bond.     Beuuehaine  v.  McKinnon,  50(5. 

I,  Bond  Siqned  by  Soretiks  Alone  is  Invalid. — The  sureties  on  the  bond 
of  one  about  to  be  appointed  a  notary  public  are  not  bound  by  its  con« 
ditions  if  the  principal  has  failed  to  sign  it,  whether  the  bond  is  joint, 
or  joint  and  several.     Martin  v.  Hornshy,  487. 

t.  Bond — Sureties— Estoppel. — If  the  bond  of  a  notary  public  is  executed 
by  sureties  who  manifestly  do  not  intend  to  be  bound  without  their 
principal,  and  they  do  not  deliver  the  bond,  or  consent  to  its  delivery, 
or  even  know  of  its  delivery  witliout  the  principal's  signature,  and  they 
do  nothing  to  estop  themselves,  they  cannot  be  held  liable.  Especially 
is  this  true  if  the  statute  contemplates  that  the  bond  shall  be  signed 
by  the  appointee  as  principal.     Martin  v,  Hornsby,  487. 

4  A  Sctbett  is  Released  from  Liability  if  a  CKEurroE  Waives  amy 
Lien  or  by  his  delay  loses  his  right  to  enforce  it,  if  such  lien  would  have 
resulted  in  the  discharge  of  the  debt  had  it  been  properly  pursued. 
Mingus  v.  Daitgherty,  354. 

ft,  A  Surety  is  Entitled  to  the  Benefit  of  All  Securities  in  the  hands 
of  the  creditor,  and  if  such  securities,  or  any  part  thereof,  are  lost  by 
his  fault,  without  the  consent  of  the  surety,  he  is  relieved  from  liability 
to  that  extent.     Min.jus  v.  Daugheily,  354. 

ft.  A  Surety  on  a  Lease  is  Rkleased  by  the  Neolioent  Failure  of  the 
landlord  to  enforce  his  lien  as  sucii  landlord  to  the  extent  of  the  aeon* 
rities  thus  lost.     Minyus  v.  Daugherty,  364. 

7,  A  Landlord  Having  a  Lien  as  such  does  not  release  a  surety  on  the 
lease  by  failing  to  enforce  his  lien,  unless  such  failure  arose  from  hii 
want  of  reasonable  diligence.  If  he  had  no  reason  to  anticipate  loss  by 
delay  he  was  not  bound  to  proceed,  nor  was  he  bound  to  proceed  if 
the  property  subject  to  the  lien  did  not  justify  an  attempt  to  enforce 
it  Whether  the  landlord  was  so  negligent,  and,  if  so,  what  loss,  if  any, 
resulted  therefrom,  are  questions  for  the  jury,  and  an  instruction  wliich 
assumes  that  the  failure  to  enforce  the  lien  released  the  surety  ia  there* 
fore  erroneous.     Mingus  v.  Duwjherly,  354. 

See  Debtor  and  Creditor;  Officbrs,  1-9. 

SURVEYS. 
See  JuDijMENTS,  L 
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TAXES. 

1.  Tax  Title — Inchoatk  Dower  Interest.— A  purchaser  of  a  tax  title  to 

land  in  which  a  wife  holds  an  inchoate  dower  interest  becomes  the  legal 
owner,  subject  to  such  interest,  and  is  bound  to  pay  the  t  .res  on  the 
land  until  the  wife's  dower  interest  becomes  vested  by  the  death  of  her 
husband.     Thompson  v.  McCorkle,  334. 

2.  Tax  Title  may  be  Acquired  by  Married  Woman. — A  tax  title  to  land 

may  be  acquired  by  a  married  woman  acting  in  good  faith,  by  a  pur. 
chase  out  of  her  separate  estate,  although  her  husband  is  in  possession 
of  such  land,  and  under  a  legal  obligation  to  pay  the  taxes.  Wood  r. 
Armour,  918. 

S.  Tax  Titles.  —Purchaser  at  Tax  Sale  Takes  Only  a  Derivative  Titlb 
when  the  law  requires  the  land  to  be  listed  for  taxation  in  the  name  of 
the  owner.     Thompson  v.  McCoikle,  334. 

4.  Tax  Titles— Rights  of  Porciiasers— Effect  on  Dower  Interest.— A 
widow  is  entitled  to  recover  her  dower  interest  in  lands  conveyed  by 
her  husband  by  deed  in  which  she  did  not  join  and  subsequently  sold 
for  taxes,  without  repaying  to  the  purchaser  at  the  tax  sale  such  taxes 
as  were  paid  by  him  before  her  dower  interest  became  vested  by  the 
death  of  her  husband.     Thompson  v.  McCorkle,  334. 

B.  Tax  Titles — Setoff. — One  who  at  tax  sale  acquires  the  title  of  the 
grantee  of  a  husband  whose  wife  has  not  released  her  inchoate  dower 
interest  in  the  land  cannot,  as  against  such  wife's  interest,  set  up  as  a 
counterclaim  taxes  paid  before  the  vesting  of  her  dower  interest  by 
her  husband's  death.     Thompson  v.  Corkle,  334. 

See  CoTENANOT,  3,  4;  Doweb,  2;  Husband  and  Wife,  4;  OFFicsBa,  4»  6. 

TENANTS  IN  COMMON. 
See  Cotenancy. 

TIMBER. 
See  MoRTQAOEs,  1;  Damages,  6. 

TIME. 
See  Contracts,  3,  4;  Specific  Parformanoi.  3. 

TORTS. 
See  Contracts,  10;  Evidence,  2;  LiMn'ATioNs  or  Actions,  S. 

TRADEMARKS. 

1.  What  Constitutes. — Only  such  names,  words,  and  devices  as  indi- 
cate the  origin  or  ownership  of  goods  constitute  valid  trademarks. 
But  a  valid  trademark  may  consist  of  some  novel  device,  arbitrary 
character,  or  fancy  word,  applied  without  special  meaning,  which 
by  use  and  reputation  comes  to  serve  the  same  purpose.  Hence,  the 
word  "Marvel,"  used  in  a  flour  brand  to  designate  the  output  of  a 
certain  mill,  is  a  valid  trademark,  which  equity  will  protect.  Liatman 
Mill  Co.  V.   Williayn  Listman  Milling  Co.,  907. 

&  What  does  not  Constitute. — Such  words  as  are  merely  descriptive  of 
the  kind,  nature,  character,  or  quality  of  the  goods  upon  which  they 
are  used  cannot  be  exclusively  appropriated  and  protected  as  a  tradd- 
mark.     Listman  Mill  Co.  v.  )Villiam  Listman  Milling  Co.,  907. 
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t.  TiTLK  TO  A  Trademark  U  acquired  and  retained  by  appropriation  and 
nae.     Lialmm  Mill  Co.  v.    William  Lislman  Milling  Co.,  907. 

4.  BusiNisa  Name. — Any  person  may  use  in  hia  busineaa  hia  family  name, 
provided  be  usea  it  honestly,  withoat  artifice  or  deception,  although 
the  business  he  carries  on  is  the  same  as  the  business  of  another  i>er»ua 
of  the  same  name  previously  established  which  had  become  known  to 
the  public  by  that  name,  and  although  it  may  appear  that  the  r^peti- 
tion  of  that  name  in  connection  with  the  new  business  of  the  same 
kind  may  produce  confusion  and  subject  the  other  party  to  pecu* 
niary  injury.     C'Aos.  8.  Hiygim  Co.  v.  Uiijgina  Sonj*  Co.,  7G9. 

•>  Corporation,  Protection  of  Business  Name  of. — In  respect  to  corpo- 
rate names  the  same  rule  applies  as  to  the  names  of  firms  or  individ- 
nals,  and  an  injunction  lies  to  restrain  the  simulation  and  use  by  one 
corporation  of  the  name  of  a  prior  corporation,  which  tends  to  creato 
confusion,  and  to  enable  the  latter  corporation  to  obtain  by  reaston  of 
the  similarity  of  names  the  business  of  the  prior  one.  Chaa.  S.  Hig- 
gins  Co.  v.  HUjgiua  Soap  Co.,  769. 

9.  BiTSiNKss  Name. — An  exclusive  right  may  be  acquired  in  the  name  io 
which  a  business  has  been  carried  on,  whether  the  name  of  a  partner* 
ship  or  of  an  individual,  and  it  will  b«  protected  against  infringe- 
ment by  another  who  assumes  it  for  the  purpose  of  deception,  or  even 
when  innocently  used  without  right,  to  the  detriment  of  another, 
and  this  right,  which  is  in  the  nature  of  a  trademark,  may  be  sold  and 
assigned.     Chaa.  8.  Higijina  Co.  v.  Higgina  Soap  Co.,  769. 

7.  Corporation,  Right  of  to  Use  a  Family  Business  Name The  fact 

that  the  chief  stoukliolders  of  a  corporation  are  members  of  the  same 
family  does  uot  entitle  the  corporation  with  their  consent  to  us«  the 
family  name  as  a  part  of  the  name  of  a  corporation  in  such  a  manner 
as  to  interfere  with  a  business  previously  established  and  extensively 
advertised  under  the  same  name.  Hence,  if  a  business  has  been  estab* 
lished  in  the  name  of  the  Higgins  Soap  Company,  and  sold  to  a  corpora- 
tion bearing  that  name,  a  corporation  subsequently  organized  under  the 
same  or  a  very  similar  name  to  carry  on  the  same  business  may  b« 
enjoined  from  using  the  name,  though  its  principal  stockholders  ar» 
members  of  the  Higgins  family.  C/taa.  8.  /liggitu  Co.  ▼.  Higgina  Soap 
Co.,  769. 

I.  Trademark  mat  Pass  bt  Conveyance  Wrrnoirr  Express  Transfer. 
If  a  trademark,  throu^'h  all  changes  of  the  ownership  of  a  business,  con- 
tinuously designates  its  product,  the  exclusive  right  to  the  use  of  the 
trademark  passes  by  a  conveyance  of  the  business,  particularly  wher* 
Ihat  includes  goodwill,  though  nothing  is  said  about  the  trademark. 
Lialman  Mill  Co.  v.  William  LiUman  Milling  Co.,  907. 
See  Injunction.^. 

TRESPASS. 
I.  Tre-spass  by  Officer  in  Execution  of  Writ — Plaintiff's  Ltabtlitt. 
One  who  places  in  the  hands  of  au  officer  a  valid  writ,  without  direo* 
tious  as  to  the  manner  of  its  service,  is  not  liable  for  torts  committed 
by  tlie  officer  in  the  execution  of  the  writ,  except  whera  he,  with 
knowledge  of  the  facts,  advises  an  abu-<e  of  the  process,  such  as  a  tres- 
pass against  the  person  or  property  of  another,  or  subsequently  ratifies 
such  unlawful  act.  In  such  a  case  he  will  be  regarded  as  a  wrongdoer 
from  the  beginning.     Murray  v.  Muce,  6'J4. 
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S.  Measurk  or  Damages. — In  an  action  for  trespass  upon  personal  prop* 
erty  compensation  for  mental  suffering  of  the  injured  party  is  a  legi- 
timate  element  of  damage  if  the  unlawful  act  was  inspired  by  fraud, 
malice,  or  like  motives;  but  if  the  wrong  consisted  in  the  taking  or 
destruction  of  personal  property,  without  fraud,  malice,  or  other  aggra- 
vating circumstances  the  measure  of  damages  is  compensation  for  the 
plaintiffs  loss,  which  is,  as  a  rule,  the  value  of  the  property,  with  such 
incidental  damage  as  is  shown  to  be  the  natural  and  proximate  result 
of  the  act  charged.     Murray  v.  Mace,  664. 

See  Evidence,  2, 

TRESPASSERS. 
See  Patents,  4 

TRIAL. 

1.  Jury  Trial,  Constitutional  Right  to — Municipal  Offenses. — A  con 
stitutioual  provision,  providing  that  "the  right  of  trial  by  jury  shall  be 
secure  to  all,  and  remain  inviolate  forever,"  does  not  extend  the  right 
of  jury  trial,  but  merely  secures  it  in  cases  in  Mhich  it  was  matter  of 
right  before  the  adoption  of  the  constitution.  Hence,  trials  for  munici* 
pal  ofiFenses,  conducted  without  juries,  prior  to  the  adoption  of  such  con- 
stitutional provision,  may  be  conducted  thereafter  without  a  jury,  and 
are  not  within  such  constitutional  guaranty.     Hunt  v.  Jacksonville,  214. 

S,  The  Statute  Adthorizing  Parties  to  Submit  Wkiiten  Propositions 
OF  Law  to  the  Court  to  be  accepted  as  law  in  the  decision  of  the 
case  does  not  contemplate  that,  under  cloak  of  submitting  such  propo- 
sitions, a  litigant  shall  have  the  right  to  call  upon  the  court  to  find  in 
his  favor  on  the  special  or  particular  facts  involved  in  the  evidence, 
but  the  court  may  be  asked  to  rule  that,  as  a  matter  of  law,  the  jadg- 
ment  should  be  in  favor  of  the  party  asking  such  ruling.  To  request 
such  a  ruling  is  equivalent  to  demurring  to  the  evidence.  First  Nat. 
Bank  v.  Northwestern  Nat.  Bank,  247. 

S.  Instructions  to  jurors  that  if  they  find  certain  evidence  established, 
certain  conclusions  may  be  drawn  therefrom,  without  any  suggestion 
that  the  facts  referred  to  have  been  proved,  are  not  open  to  the  objec- 
tion that  they  unduly  emphasize  the  evidence.    Goodlar  v.  Lidikey,  296. 

4.  Jury  Trial. — The  Court  has  a  Right  to  Urge  the  Jury  to  Agree 
UPON  A  Verdict.  Hence,  after  the  jury  has  been  out  over  twenty  hours, 
it  is  not  error  for  the  trial  court,  upon  the  jury's  coming  in  a  second 
time,  to  instruct  that,  if  one  or  two  of  them  differ  in  their  views  of  the 
evidence  from  the  others,  they  should  thereby  be  induced,  although  not 
required,  to  surrender  conscientious  convictions,  and  to  doubt  the  cor- 
rectness of  their  own  judgments,  and  that  this  disparity  of  opinion 
should  lead  them  to  inquire  whether  they  are  not  mistaken.  OU>»on  t. 
MinneapolM  etc  By.  Co.,  482. 

TRUST  DEEDS. 
See  Execution,  2. 

TRUST  FUND. 
See  CoKPOBATioNs,  16^  17. 
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TRUSTS. 

L  The  Intent  or  a  Donor  to  Cheatk  a  Trust  need  not  be  expressly  de- 
clared. It  may  be  inferred  from  the  powers  couferred.  JUeek  v.  Driygtf 
410. 

2,  Wills— Title  to  Property  When  not  Vested  in  the  Beseeiciai:y. — 
A  will  purporting  to  devise  and  bequeath  certain  property  to  the  testa- 
tor's  daujjhter,  but  naming  certain  persons  as  trustees  to  manage  and 
control  such  property,  and  to  apply  the  income  and  increase  thereof  to 
her  support,  comfort,  and  education,  so  far  as  required  for  such  pur- 
poses, and  declaring  that  the  trust  shall  be  deemed  a  limitation  upoo 
the  title  of  the  daughter,  does  not  vest  the  legal  title  in  her,  nor  give 
her  any  power  to  dispose  of  the  property,  though  the  will  also  confers 
npon  the  trustees  power  to  turn  the  property  over  to  her  when  they 
■hall  deem  her  fully  competent  and  worthy  to  be  intrusted  with  it« 
eare  or  control,  or  when  she  shall  have  married  some  worthy  and  com- 
petent man.     Meek  v.  Brigys,  410. 

See  Attachment,  2-5;  Banes,  1. 

ULTRA  VIRES. 
See  CoBPORATiONS,  8-11. 

UNDUE  INFLUENCE. 
See  Wills,  7-11. 

VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  or  Land  —  OFyKR  and  Acceptance. — An  offer  by  % 
•  vendor  by  letter  to  execute  a  quitclaim  deed  to  land  upon  the  pay- 
ment of  a  certain  sum,  accepted  by  the  vendee  by  letter  on  condition 
that  other  deeds  and  conveyances  of  the  title  to  the  land  are  turned  over 
to  him,  does  not  constitute  a  contract  which  can  be  specifically  enforced. 
In  order  to  constitute  such  transaction  a  valid  contract,  the  acceptance 
must  be  unconditional,  and  in  strict  accordance  with  the  offer.  Eyger 
V.  NeshiU,  596. 

S.  OrrEB  TO  Sell  Land.— Conditional  Acceptance  of  an  offer  to  sell  land 
amounts  to  a  rejection  of  the  offer,  and  a  subsequent  uucoiulii.unal  ac- 
ceptance made  before  the  offer  is  withdrawn  does  not  constitute  a  valid 
contract  which  can  be  specifically  enforced.     Egger  v.  NetbiUt  596. 

t.  Contracts  for  Sale  of  Land — Offbb  to  Sell — Conditional  Accept- 
ance— Place  of  Payment.  — In  case  of  an  offer  by  a  person  in  one  state 
to  sell  land  iu  another  state  at  a  certain  price,  an  acceptance  of  the 
offer,  directing  the  deed  to  be  sent  to  a  bank  in  the  latter  state,  to  be 
delivered  on  payment  of  the  purchase  money,  does  not  create  a  bind- 
ing contract,  as  such  offer,  not  mentioning  the  place  of  payment,  en- 
titles the  vendor  to  payment  at  the  place  of  his  residence.  Egger  t. 
NtahUt,  696. 

4i  Contract  to  Convey — Deed— Evidence. — If,  in  performance  of  a  con- 
tract to  convey  real  estate,  the  deed  of  a  third  party  is  given  instead  of 
the  vendor's  deed,  the  burden  is  npon  the  vendor  to  prove  that  it  was 
accepted,  not  merely  as  a  conveyance,  but  in  performance  of  his  con- 
tract. But  the  vendee  may  prove  by  parol  that  his  acceptance  of  the 
deed  aa  performance  was  only  conditional,  as  such  evidence  would  not 
oontradict  the  terms  of  the  deed,  or  tend  to  prove  that  it  was  not  to 
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be  operative  as  ft  conveyance  according  to  its  terms.    The  harden  of 

proving  any  condition  attached  to  the  acceptance  is  npon  the  vendee. 
Slocum  V.  Bracy,  499. 

6.  Brkach  of  Contract  to  Porchase — Notick  to  Perform. — In  order 
that  notice  to  perform  given  to  a  vemlee  in  default  in  the  performance 
of  a  contract  to  purchase  land  shall  have  the  effect  to  put  a  limitation 
npon  the  time  for  the  performance  of  the  contract  the  time  fixed  by 
the  notice  for  such  performance  mast  be  areasonabla  time  within  which 
to  do  the  act  required.  What  is  such  reasonable  time  must  depend 
upon  the  facts  of  each  particular  case.  Chabot  v.  Winter  Park  Co., 
192. 

^  Contract  to  Purchase  —  Breach  of  —  Notice  to  Perform.  —  If  » 
vendee  in  default  under  a  contract  for  the  sale  of  land  receiving 
notice  fixing  a  reasonable  time  in  which  to  perform  and  complete 
the  contract  ignores  the  notice,  and  fails  to  ask  any  further  extension 
of  time  or  to  assert  any  right,  he  must  be  considered  as  acquiescing 
in  the  demand  contained  in  the  notice,  and  as  abandoning  all  rights  ha 
may  have  had  to  enforce  the  performance  of  the  contract.  Chabot  v. 
WitUer  V.  Park  Co.,  192. 

7.  Contracts — Dekd — Merqeb, — If  a  deed  is  accepted  as  performance  of 
a  contract  to  convey  real  estate,  the  contract  is  merged  in  the  deed 
which  alone  determines  the  rights  of  the  parties,  though  it  varies  from 
that  stipulated  for  ia  the  contract,  as  where  the  deed  of  a  third  party 
is  accepted  in  lieu  of  the  vendor's  deed.  If  the  deed  accepted  con> 
tains  no  covenants  the  grantee  caunot,  in  the  absence  of  fraud  or  mis- 
take of  fact,  recover  back  the  consideration  paid,  even  on  failure  of 
title.     Slocum  v.  Bracy,  499. 

See  Contracts,  4;  Fraud;  Spkcuio  Fe&forhaxcs. 

VESSELS. 
See  Admiralty. 

VICE-PRINCIPAL. 
See  Master  akd  Servant,  9-14;  Railroads,  \Z. 

VOLUNTEEPw 
See  Sdbrooatiok. 

WAGES. 
See  AssiONKBNT,  6;  ExscunoH,  1« 

WAIVER. 
See  Appeal,  L 

WATERS. 
X,  RiTARiAK  Rights  on  Shore  and  Water  Lots. — The  right  of  the  riparian 
proprietor  niton  navigalile  waters  to  reclaim,  improve,  and  occupy  sub. 
merged  lands  out  to  the  Hue  of  aavigability  may  be  separated  from  the 
riparian  right  in  the  shore  land,  and  be  transferred  to,  and  enjoyed  by, 
persons  iuiving  uo  iuteredt  iu  the  original  shore.  Oilbert  ▼.  Eiiieraon, 
M2. 


Index.  1028 

9.  Riparian  Rtohts— TrrrgNTios  or  GRAirroR.— The  rights  granted  by  on* 
who  plats  and  sells  his  land  fronting  on  navigable  water,  where  ther« 
is  submerged  land  lying  between  the  shore  and  point  of  navigability, 
depend  upon  the  quetitiou  of  the  grantor's  intention  in  making  the  con- 
veyance.    Oilberi  V.  Emerson,  P02. 

8.  RiPARiAX  RroHTs— Rmervation  or  PKOPRrarART  Rights  in  Convbt- 
ANCK  NOT  Presumkd. — If  a  party  conveys  a  parcel  of  land  bounded  by 
water  it  will  never  be  presumed  that  be  reserves  to  himself  proprietary 
rights  in  front  of  the  land  conveyed.  The  intention  to  do  so  must 
clearly  appear  from  the  conveyance.      Oiibert  v,  Emerson,  502. 

4.  Thb  Plaitino  and  Sale  of  Water  Lots  in  Shallows  lying  between 
tlte  shore  and  point  of  navigability  in  navigable  waters  manifestly  con- 
templates reclaiming  them,  and  filling  them  in,  or  otherwise  impror* 
ing  them  for  use.     Oiibert  v.  Emerson,  502. 

b.  Riparian  Riohts  and  Title  to  Land  Boundkdbt  Navioablb  Waters 
— Conveyances — Water  Lors. — If  the  owner  of  land  fronting  on  a  bay 
plats  it  into  blocks  and  streets,  extending  the  plat  several  blocks  beyond 
the  shore  line,  out  into  the  shallow  water,  but  not  out  to  the  line  of 
navigability,  and  then  conveys,  according  to  the  plat,  the  original  shore 
block  to  one  person  aud  all  the  water  blocks  in  front  of  it  to  another 
person,  the  plat  siiows,  on  its  face,  an  intention  that  the  outermost 
platted  blocks  shall  be  deemed  the  shore  blocks,  with  all  the  riparian 
rights  in  the  water,  and  land  under  the  water,  in  front  of  them  usually 
incident  to  a  riparian  estate.  Hence,  after  the  owner's  conveyance  of 
these  water  blocks  lie  has  no  proprietary  intere^it  in  the  unplatted  space 
in  front  of  them.  Neither  dues  the  grantee  of  the  original  shore  block 
acquire  any  appnrtenant  riparian  rights  in  the  unplatted  space  between 
the  outermost  platted  blocks  and  the  line  of  navigability.  Uis  rights  are 
lirtfiited  to  the  lines  of  the  original  shore  block  as  indicated  on  the  plat. 
Oiibert  v.  Emerson,  502. 

4i  Riparian  Pru[-rietor— Dock  Pkivileoss,  Retocation  or — If  a  ripa- 
rian proprietor  obtains  from  a  municipality  a  permit  to  construct  a  dock 
out  to  a  d<?signated  line  in  front  of  his  premises  in  consideration  of  a 
conveyance  made  by  him,  aud  enters  upon  the  construction  and  im- 
provement in  reliance  upon  such  permit,  aud  the  municipality  under- 
takes to  revoke  it  while  retaining  his  conveyance,  and  to  prevent  hitn 
from  prosecuting  his  improvements,  au  injunction  may  issue  to  prevent 
such  revocation  and  the  interference  by  the  municipality  with  such  im- 
provements.    Cliicago  V.  Van  Ingen,  285. 

"7.  Accretion. — To  give  a  littoral  proprietor  title  to  land  by  accretion  the 
increase  must  be  in  such  imperceptible  degrees  that  although  per-oons 
are  able  to  perceive  from  time  to  time  that  the  land  has  increased  on  the 
water  line,  they  could  not  perceive  the  progress  of  the  accumulation  at 
the  time  it  was  made.  The  filling  up  of  a  bay  by  cutting  down  the 
banks  And  bluffs  above  the  shore  does  not  give  title  by  aocretion  within 
this  rule.     Saunders  v.  New  York  etc  R.  R.  Co.,  729. 

A  AccRCTiON— Artificial  Filling  in  of  Waters.— Titli  to  Land  Cot- 
ered  by  Water  and  Bklonging  to  the  State  cannot  be  acquired  by 
accretion  by  the  owner  of  the  adjacent  upland  filling  in  in  front  of  them, 
and  thus  extending  them  out  beyond  the  former  water  line.  As  be- 
tween him  and  the  state,  it  still  legally  remains  land  under  water,  and 
subject  to  be  dealt  with  as  such.  Saunden  v.  New  York  etc  B.  S.  Co., 
.729. 
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9.  ElPARIAN    PROrRIETORS  —  ObSTKPCTION    OT   ACCESS    OF    TO    NaVTOABUI 

Waters. — A  railway  company,  authorized  to  construct  its  road  along  or 
over  navia^ble  waters  of  the  state,  has  n«  right  to  so  construct  it  as  to 
obstruct  access  to  such  waters  from  the  uplands  to  the  extent  of  inter* 
feriug  with  the  rights  of  the  adjacent  riparian  proprietors.  Where  the 
roadbed  passes  between  the  uplands  and  the  usual  place  of  access  to 
such  waters  and  cannot  conveniently  be  crossed,  it  is  the  duty  of  the 
corporation  at  its  own  expense  to  conRtruct  and  maintain  convenient 
passes  or  roads  across  or  under  the  railroad  for  the  passage  of  persons, 
cattle,  carriages,  and  teams  from  the  uplands  to  such  navigable  waters. 
Saunders  v.  liew  York  etc.  R,  R.  Co.,  729. 

10.  An  Appropriation  op  Water  cannot  be  Cut  Down  to  the  quantity 
necessary  to  irrigate  the  lands  which  the  appropriator  had  in  cultivation 
at  the  time  when  a  subsequent  appropriation  was  made  or  attempted, 
if  the  first  appropriator  had  other  lauds  suitable  for  irrigation  which 
he  had  not  yet  subdued  to  the  plow.     Kleinschmidt  v.  Qreiaer,  652. 

11.  Abandonment  of  an  Appropriation  of  Water  does  not  Result 
FROM  A  Change  in  the  Mode  of  Diversion  and  the  abandonment  of 
the  ditches  by  which  the  diversion  was  first  made  and  the  use  of  others 
in  place  thereof.     Kleinschmidt  v.  Oreiser,  652. 

12.  Nuisance — Underground  Waters— Pollution  of. — While  the  owner 
may  have  the  right  to  appropriate  underground  water  on  his  premises, 
and  thus  prevent  its  use  by  another,  he  has  no  right  to  pollute,  con- 
taminate, or  poison  it,  however  innocently,  so  that  when  it  reaches  his 
neighbor's  land  it  is  in  such  condition  as  to  be  unfit  for  use,  either  by 
man  or  beast.     Beatrice  Gas  Co,  v.  Thomas,  711. 

See  Boundaries;  Fublio  Lands,  2, 

WELLS. 
See  Nuisance. 


WHARVES. 

A  RiPARiAW  Proprietor  has  the  Right  to  Build  a  Dock  or  Wharf 
from  his  lot  out  to  the  point  of  navigability,  provided  he  does  not  inter* 
fere  with  the  rights  of  others  or  create  a  public  nuisance,  nor  violate 
such  general  rules  and  regulations  as  may  have  been  lawfully  imposed 
to  preserve  and  protect  the  public  rights.     Chicago  v.   Van  Ingen,  158. 

Liability  of  Wharfinger  for  Loss — How  Enforced— Assumpsit. — At 
common  law  the  liability  of  a  wharfinger  for  breach  of  contract  by  neg- 
ligence  causing  the  loss  of  the  goods  intrusted  to  him  was  enforceable 
by  an  action  of  assumpsit.  Under  our  practice  the  owner  or  consignee 
may  sue  upon  the  contract  for  the  damages  sustained  by  such  negli* 
gence.     Chapman  v.  State,  158, 

Wharfingers — Duty  and  Liability — Negligence. — A  wharfinger  is 
bound  to  return  or  deliver  the  goods  according  to  his  contract,  which 
impliedly  binds  him  to  exercise  ordinary  care  for  their  preservation  and 
safety.  He  is  liable  for  breach  of  his  contract,  in  case  of  their  loss  by 
reason  of  an  unsafe  condition  of  the  wharf,  which  could  have  been  as- 
certained and  remedied  by  the  use  of  ordinary  care.     Cliapman  v.  Slate^ 

168. 

See  States,  3,  4. 
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WILLS. 
L  CowTKST  Of  Will — Proot  of  Mattbr  ik  CoNrsssiov  ikd  Atotdarck  or 

COMFBOMISB  AORKEMBNT  WITH  DbCEDBNT — PLEADING. — Though  a  CODl* 

promise  agreement  between  a  decedent  and  the  petitioner  in  a  will  con* 
test  is  set  up  by  the  answer  in  bar  of  the  petition,  and  admitted  for 
want  of  a  denial,  yet  the  petitioner  may  prove  matter  in  confession  and 
avoidance  thereof,  without  pleading  the  same,  by  way  of  reply,  if  ho 
brings  it  to  the  attention  of  the  court.  After  defendant's  motion  for  a 
dismissal  of  the  petition,  by  reason  of  such  admission,  and  which  wa* 
opposed  only  on  the  grounds  that  the  agreement  did  not  estop  the  peti> 
tioner,  that  there  had  been  no  trial  of  the  issues,  and  that  there  had 
been  denied  a  trial  of  such  issues  by  jury,  the  petitioner  cannot  urge 
for  the  first  time,  on  appeal,  that  he  was  entitled  to  make  proof  of 
other  facts  showing  his  right  to  contest  the  will.  In  re  E$tate  of  Oar* 
eeUm,  134. 

%,  Contest  or  Will — Heir's  Agreembmt  to  Relinquish  His  Riohtb  and 
HOT  TO  Contest  is  a  Valid  Contract — Estoppel. — A  compromise 
agreement  between  an  heir  at  law  and  his  ancestor,  whereby  the  former 
agrees,  in  consideration  of  certain  property  delivered  to  him,  to  release 
and  relinquish  his  expected  share  in  his  ancestor's  estate,  and  not  to 
contest  the  provisions  of  his  ancestor's  will,  is,  when  entered  into  with 
deliberation  by  competent  parties,  a  valid  and  binding  contract,  and 
will  estop  the  heir  from  maintaining  any  proceeding  to  revoke  the  pro- 
bate  of  such  wilL     In  re  Estate  of  Garcelon,  134. 

tb  Validity  and  Constroction  or  Agrerment  not  to  Contest  a  Will. 
The  agreement  of  an  heir  not  only  to  relinquish  all  expectancy  to  his 
ancestor's  estate,  but  never  in  any  manner,  or  any  extent,  to  question, 
dispute,  or  contest  any  disposition  by  the  ancestor,  of  the  property 
mentioned  in  the  agreement,  whether  made  by  deed  or  by  last  will  and 
testament,  is  valid,  and  estops  the  heir  from  contesting  any  will  pur* 
porting  to  be  executed  by  the  ancestor.  It  cannot  be  limited  to  such  a 
will  as  the  heir  may  deem  valid,  or  which  may  be  adjudged  valid,  after 
a  contest.     In  re  Entitle  of  OarceUm,  134. 

4.  Contest — Compromise — Interest.— One  of  three  parties  equally  inter* 
ested  in  the  contest  of  a  will,  but  made  a  party  defendant,  is  presumed, 
in  case  of  a  compromise,  to  be  entitled  to  an  equal  share  with  the  other 
parties,  and  the  bunien  of  proof  i«  on  them  to  show  a  release  of  inter- 
est sufficient  to  rebut  such  presumption.     Seip's  Estate,  803. 

ii.  Wills — Contest — Compromise — No  contestant  of  a  will  can  compro* 
mise  any  thing  beyond  his  personal  interest  in  the  contest,  and  is  en* 
titled  to  no  more  than  his  distributive  share  in  a  sum  received  by  way 
of  general  compromise.     Seip's  Estate,  803. 

8.  Evidence  or  Mental  Incapacitt. — In  an  action  to  annni  a  will  on 
the  ground  of  mental  incap  loity  in  the  testator  evidence  that  he  de* 
vised  land  to  which  he  had  no  title  is  admissible  to  show  the  con* 
dition  of  his  mind  as  to  soundness  or  unsoundness  at  the  time  be 
executed  the  will,  but  not  for  the  purpose  of  establishing  title  to  snoh 
property.     Qoodbar  v.  Lidikey,  296. 

T.  Ukdub  iNrLDENCE. — If  by  physical  or  mental  superiority  one  obtains 
aa  advantage  in  a  transaction  over  another  who  is  enfeebled  in 
mind  and  body,  or  by  disease  or  old  age,  the  person  obtaining  snch 
advantage  is  required  to  show  that  the  transaction  waa  a  fair  oaej  but 
▲x.  &t.  Rxr.,  Vol.  XLIIL-U 
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this  rule  can  apply  only  to  one  who  was  present  and  actively  concerned 
in  bringing  about  the  result  complained  of,  and  does  not  in  any  degre« 
apply  to  a  will  not  made  with  the  active  participation  of  the  devisee. 
Ooodbar  v.  Lklikey,  296. 
.%.  Undue  Influenck. — Presomptions  m  favor  of  the  validity  of  a  will, 
attacked  for  undue  influence,  are  increased,  rather  than  diminished, 
from  the  circumstance  that  a  bequest  was  made  to  one  with  whom 
the  testator  maintained  intimate  and  confidential  relations  daring  life. 
Ooodbar  v.  Lidikey,  296. 

9.  Undue    Influenck. — Declarations  or    Testator,   not  made  in  con- 

nection with  the  execution  of  his  will,  are  not  admissible  for  the  pur- 
pose of  showing  that  the  will  was  procured  by  undue  influence;  but 
declarations  made  before  the  execution  of  the  will,  when  it  is  executed 
in  conformity  therewith,  are  admissible  to  show  his  intentions  as  to 
the  disposition  of  his  property,  and  to  rebut  evidence  of  undue  influ- 
ence in  the  execution  of  the  will.     Ooodbar  v.  Lidiknf,  296. 

10.  Undue  Influence. — Undue  influence  in  the  execution  of  a  will  ia 
not  proved  by  disclosing  relations  of  friendship  and  affection  between 
the  parties,  and  by  showing  kindly  offices  and  proper  conduct  on  the 
part  of  the  devisee  toward  the  testator.  To  prove  undue  influence 
conduct  must  be  shown  on  the  part  of  the  devisee  by  which  freedom  of 
action  of  the  testator  was  so  controlled  that  the  will  ofi'ered  as  hi« 
cannot  be  considered  as  his  voluntary  act  or  deed.  Ooodbar  v.  Lidikey, 
296. 

11.  CAPAcrrr — Instructions. — In  an  action  involving  the  validity  of  a 
will  an  instruction  drawing  attention  to  the  condition  of  the  mind  of 
the  testator,  and  requesting  the  jury  to  consider  numerous  matters  re- 
lating thereto,  including  declarations  made  by  the  testator  for  some 
time  previous  to  the  making  of  the  will,  showing  that  he  had  long 
designed  to  make  it  as  it  stands,  is  correct  as  affecting  the  question  of 
capacity  to  make  a  valid  will.     Ooodbar  v.  Lidikey,  296. 

12.  Lost  or  Dkstroyed  Will — Defeating  Administration — Evidence.— 
Unless  a  lost  or  destroyed  instrument  can  be  established  as  a  wil>  «k 
will  not  defeat  administration.  Mere  proof  of  a  will,  without  evidence 
of  its  contents,  is  insufficient;  and  evidence  that  the  testator  had  not 
capacity  to  revoke  it  is  immaterial.     In  re  Ellis  Estate,  514. 

13.  Perpetuities. — A  Will  Devising  and  Bequeathing  Pkopertt  to 
Trustees,  to  hold  possession,  and  to  ai)ply  the  income  and  increase  to 
the  support,  comfort,  and  education  of  the  beneficiary,  so  far  as  may  b« 
required,  and  to  turn  the  property  over  to  her  when  they  shall  deem  her 
competent  and  worthy  to  assume  its  control,  or  when  she  shall  have 
married  some  worthy  and  competent  man,  does  not  create  a  perpetuity 
forbidden  by  a  statute  declaring  tliat  every  disposition  of  property 
is  void  which  suspends  the  absolute  power  to  control  the  same  for  a 
longer  period  than  during  the  lives  of  persons  then  in  being,  and  for 
twenty -one  years  thereafter.  On  the  death  of  the  beneficiary  the  estate 
will  vest  absolutely  in  the  heirs  at  law      Meek  v,  Brijyi,  410. 

.flee  CoNTBACTS,  12,  13;  Equity,  6;  Executors  and  Administratobs,  7,  8| 
Husband  and  Wife,  3;  Trusts,  2. 

WITNESSKS. 
1,  CoMPKTBWOT  OF  CHILD  TO  TESTIFY. — The  Competency  of  a  child  aI)ov« 
the  age  of  four  years  to  testify  as  a  witness  is  a  question  addressed 
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to  the  discretion  of  the  trial  conrt,  and  must  be  determined  by  ua 
•zamination  of  the  child  in  court.  Competency,  in  auch  a  case,  de> 
penda  apon  intelligence.     8U\U  v.  Juneau,  b77. 

%.  Husband  and  Wira. — A  wife  ia  competent  to  teatify  for  or  against 
her  husband  in  a  criminal  case.      Walker  t.  State,  186. 

t.  WifB  Against  Husband. — A  Proskcutiok  Against  ▲  Husband  foe 
Inckst  is  a  criminal  proceeding  for  a  crime  committed  against  his  wife, 
and  she  ia  therefore  a  competent  witness  against  him  under  a  statute 
declaring  that  neitlier  a  husband  nor  wife  shall  be  a  witneas  against 
the  otiier  except  in  a  criminal  prosecution  for  a  crime  committed  by 
one  aga;n8t  the  other.     State  v.  Chambers,  349. 

4  Constitutional  Law — Criminating  Evidknce — Witnesses.— The  con« 
■titutional  provision  that  "no  person  shall  be  compelled,  in  a  criminal 
case,  to  be  a  witness  against  himself,"  confers  immunity  from  testify* 
ing  only  wliere  his  evidence  would  tend  to  subject  him  to  prosecution 
and  punishment  for  a  criminal  offense.  Under  all  other  circumstancea 
he  cannot  avoid  an  answer  on  the  ground  that  it  may  tend  to  criminate 
him.  Hence,  he  may  be  compelle>l  to  answer,  if  the  act  charged  doea 
not  constitute  an  offense,  or  is  no  longer  punisliable,  or  if  the  statute 
creating  it  has  been  repealed,  or  if  the  statute  of  limitations  applies,  or 
if  he  has  been  tried  and  acquitted,  or  if  be  ia  ahielded  by  the  statute. 
Ex  parte  Cohen,  127. 

&  Constitutional  Law— iMMUNrrr  or  Witness — Criminatino  Etidknoc 
— The  Puritt  or  Election  Law  exempts  a  person  giving  evidence 
against  other  persona  under  that  law  from  indictment,  information, 
prosecution,  or  punishment  for  the  offense  as  to  which  his  testimony  ia 
given.  He  is,  therefore,  not  protected  as  a  witneas  from  answering 
upon  the  ground  that  this  evidence  may  tend  to  criminate  himself. 
Tiiia  immunity  includes  not  only  the  offense  with  which  the  defendant 
then  under  examination  is  charged,  and  in  which  the  witness  was  a 
participant  with  such  defendant,  but  also  any  other  offense  with  which 
the  witness  may  be  charged,  and  to  which  such  testimony  may  have 
reference,  or  which  it  may  tend  to  establish.     Ex  parte  Cohen,  127. 

C  Elections— Statutory  Construction. — The  proper  construction  of  sec- 
tion 32  of  the  Purity  of  Election  Law  is  that  it  was  intended  to  secure  evi- 
dence  for  the  conviction  of  offenders  against  the  provisions  of  the  other 
sections  of  the  statute,  enumerated  therein,  requiring  the  co-operation  of 
two  or  more  persons,  bnt  that  it  is  only  upon  a  trial,  hearing,  prosecu- 
tion, lawful  investigation,  or  judicial  proceeding  against  another  per- 
son for  offending  against  those  provisions  that  a  witness  who  haa 
himself  offended  against  them  can  be  compelled  to  teatify.  E*  Parte 
Cohen,  127. 

T.  Constitutional  Law.— Accttskd  Giving  Evidence  AoAntar  HnisELr, 
What  u  not  a  CoHrELLiNO. — The  fact  that  a  peison  on  trial  charged 
with  a  criminal  offense  is  compelled  to  arise  for  the  purpose  of  enabling 
•  witnesa  to  identify  him  is  not  a  violation  of  a  constitutional  provi- 
sion declaring  that  he  shall  not  be  compelled  to  be  a  witnesa  against 
himself.  Every  court  has  the  power  to  require  every  person  who  is 
present  as  a  party,  or  who  is  a  witness  onder  examination,  to  disclose 
his  or  her  face  to  the  court  or  jury.     People  v.  Oardner,  741. 

%,  Expert  Evidence. — A  shipwright  should  be  permitted  to  answer  a  hy- 
pothetical question  upon  the  condition  of  a  yacht  before  and  after  an 
•llegi-d  injury,  and  calling  for  bia  opinion  aa  to  the  coat  of  patting  the 
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boat  into  as  good  condition  as  it  was  assumed  by  ths  qaestion  to  be  ia 
before  the  injury.      iVintringkam  v.  Hayet,  725. 

9.  Expert  Eviubncb — Hypothetical  Qukstions. — When  the  testimony  of 

an  expert  is  proper,  counsel  may  assume  the  existence  of  any  state  of 
facts  which  the  evidence  tends  to  justify,  and  base  their  questions  upon 
such  assumption.       Wintringham  v.  Hayes,  726. 

10.  Expert  Etiobnok. — A  Shipmaster  who  has  been  in  charge  of  »  yacht, 
which  has  subsequently  received  injuries  while  in  charge  of  another, 
may  be  asked  whether  such  injuries  were  the  resoli  of  ordinary  WMT 
and  tMtf.     Wintringham  ▼.  ffayea,  725. 
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